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Summary

Case
E-xx/x

The EFTA Court was set up under the Agreement on the European
Economic Area (the EEA Agreement) of 2 May 1992. This was originally
a treaty between, on the one hand, the European Communities and their
then twelve Member States and, on the other hand, the EFTA States
Austria, Finland, Iceland, Liechtenstein, Norway, Sweden and Switzerland.
The treaty entered into force on 1 January 1994, except for Liechtenstein
and Switzerland. Accordingly, the EFTA Court took up its functions on 1
January 1994 with five judges nominated by Austria, Finland, Iceland,
Norway and Sweden and appointed by common accord of the respective
Governments. Austria, Finland and Sweden joined the European Union on
1 January 1995. Liechtenstein became a member of the EEA on 1 May
1995. The EFTA Court continued its work in its original composition of five
judges until 30 June 1995, under a Transitional Arrangements Agreement.
Since that date, the Court has been composed of three Judges appointed
by common accord of the Governments of Iceland, Liechtenstein and
Norway. Since 1 August 2007, the EEA has consisted of the 27 Member
States of the European Union and of the three EFTA States Iceland,
Liechtenstein and Norway.
The present Report of the EFTA Court covers the period from 1 January
to 31 December 2012 and contains the decisions rendered during
that period as well as an overview of other activities of the Court. The
reader is referred to the first Report of the Court 1994-1995, for general
information on the establishment of the Court, its jurisdiction, legal status
and procedures.
The working language of the Court is English, and its Judgments, other
decisions and Reports for the Hearing are published in English. Judgments
in the form of Advisory Opinions, as well as the respective Reports for the
Hearing, are translated to the language of the requesting national court.
Both language versions are authentic and published in the Court Reports.
When a case is published in two languages, the different language versions
are published with corresponding page numbers to facilitate reference.
A collection of relevant legal texts for the EFTA Court, as amended, can be
found in the booklet EFTA Court Texts (latest edition, September 2008).
The booklet is available in English, German, Icelandic and Norwegian, and
can be obtained from the Registry. All language versions of the texts can
also be accessed on the EFTA Court website www.eftacourt.int.
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The EFTA Court has also published a booklet entitled “Legal framework,
case law and composition – 1994-2003”, which was republished in an
updated form in November 2006 under the shorter title “Legal framework
and case law”. The booklet was updated and published for the third
time in July 2008. As the title indicates, the publication summarises the
Court’s legal framework and its case law since 1994. In addition, it gives
an account of the Court’s composition, including the former Members
and Registrars of the Court. Its aim is to serve as a tool of information
for those who take interest in European integration. The booklet can be
obtained from the Registry, by request by e-mail to registry@eftacourt.int
or accessed on the EFTA Court website www.eftacourt.int
Decisions of the EFTA Court, which have not yet been published in the
Court Report, may be obtained from the Registry by mail or e-mail
registry@eftacourt.int, or accessed on the EFTA Court website
www.eftacourt.int
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Case E-2/11
STX Norway Offshore AS
and Others
v
The Norwegian State

CASE E-2/11
STX Norway Offshore AS and Others
v
The Norwegian State
(Freedom to provide services – Directive 96/71/EC – Posting of workers –
Minimum rates of pay – Maximum working hours – Remuneration for work
assignments requiring overnight stay – Compensation for expenses)
Judgment of the Court, 23 January 2012.....................................................9
Report for the Hearing.............................................................................46
Summary of the Judgment

1. The aims of Directive 96/71/
EC reflected, inter alia, in Article
3(1) are to facilitate the free
movement of services within the
EEA while ensuring a climate of
fair competition and respect for the
rights of workers.
2. Directive 96/71/EC seeks to
prevent a situation from arising
in which, by applying to their
workers the terms and conditions
of employment in force in the
home EEA State as regards those
matters, undertakings established
in other EEA States would compete
unfairly against undertakings of the
host EEA State in the framework
of the transnational provision
of services, if the level of social
protection in the host EEA State is
higher.

3. Secondly, the provision seeks
to ensure that posted workers
will have the rules of the EEA
State for minimum protection as
regards the terms and conditions
of employment relating to those
matters applied to them while they
work on a temporary basis in the
territory of that EEA State.
4. The consequence of affording
such minimum protection – if
the level of protection resulting
from the terms and conditions of
employment granted to posted
workers in the home EEA State, as
regards the matters referred to in
Article 3(1), first subparagraph,
points (a) to (g) of Directive
96/71/EC, is lower than the level of
minimum protection afforded in the
host EEA State – is to enable those
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SAK E-2/11
STX Norway Offshore AS and Others
v
Staten v/Tariffnemnda
(Fri bevegelighet for tjenester – direktiv 96/71/EF – Utsending av arbeidstakere
– Minstelønn – Lengste ordinære arbeidstid – Vederlag for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig – Kompensasjon for utgifter)
Domstolens dom 23. januar 2012..............................................................9
Rettsmøterapport....................................................................................46
Domssammendrag

1. Målene for direktiv 96/71/
EF, slik de blant annet fremgår
av artikkel 3 nr. 1, er å fremme
fri bevegelighet for tjenester i
EØS-området og samtidig sikre
rettferdig konkurranse og tiltak
som garanterer respekt for
arbeidstakernes rettigheter.

3. For det andre søker
bestemmelsen å sikre at utsendte
arbeidstakere nyter godt av EØSstatenes regler for minimumsvern
når det gjelder arbeids- og
ansettelsesvilkårene på de områder
som får anvendelse for dem når de
arbeider midlertidig i vertsstaten.

2. Direktiv 96/71/EF søker
å forhindre at det oppstår en
situasjon der foretak etablert
i andre EØS-stater gjennom å
anvende hjemstatens arbeidsog ansettelsesvilkår for sine
arbeidstakere, vil få en urettmessig
konkurransefordel overfor
foretak etablert i vertsstaten ved
tjenesteytelser over landegrensene,
dersom nivået for sosial beskyttelse
er høyere i vertsstaten.

4. Følgene av å gi et slikt
minimumsvern – dersom det
beskyttelsesnivå som følger av
arbeids- og ansettelsesvilkårene
som gis utsendte arbeidstakere
i hjemstaten på områdene nevnt
i artikkel 3 nr. 1 første ledd
bokstav a) til g) i direktivet, er
lavere enn det minimumsvern som
gis i vertsstaten – er å gi disse
arbeidstakere bedre arbeids- og
ansettelsesvilkår i vertsstaten.
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workers to enjoy better terms and
conditions of employment in the
host EEA State.
5. The provisions in points (a)
to (g) of the first subparagraph
of Article 3(1) expressly define –
through the matters referred to
therein – the degree of protection
for workers that host EEA States
are entitled to require in this
context. To this effect, Article
3(1) sets out an exhaustive list of
the matters in respect of which a
host EEA State may give priority
to its own rules. The host state is
therefore barred from extending the
terms and conditions specified in
the provisions cited, as any other
interpretation would amount to
depriving the Directive of its full
effectiveness.
6. The level of protection which
must be guaranteed to workers
posted to the territory of the host
EEA State is limited, in principle, to
the matters provided for in Article
3(1), first subparagraph, points
(a) to (g) of Directive 96/71/EC.
This applies, unless, pursuant to
the law or collective agreements
in the EEA State of origin, those
workers already enjoy more
favourable terms and conditions of
employment as regards the matters
referred to in that provision.

7. However, the Directive does not
harmonise the material content of
those mandatory rules for minimum
protection. Accordingly, the content
of these rules may be freely defined
by the EEA States, in compliance
with the EEA Agreement and the
general principles of EEA law.
8. As regards the definition of these
mandatory rules for minimum
protection under the Directive,
the need to ensure that EEA law is
fully applied requires EEA States
not only to bring their legislation
into conformity with EEA law but
also to do so by adopting rules of
law capable of creating a situation
which is sufficiently precise, clear
and transparent to allow individuals
to know the full extent of their
rights and rely on them before the
national courts.
9. Provided that the conditions
laid down in Article 3(8) of the
Directive referred to above are met
and the general principles of EEA
law are complied with, it follows
from points (a) and (c) of the first
subparagraph of Article 3(1) of
the Directive that EEA States are
free to set limits both for maximum
and for normal working hours,
as well as to adapt such limits in
relation to specific professions or
industries.
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5.

Bestemmelsene i artikkel

statene fritt definere innholdet i

g) definerer uttrykkelig – ved de

disse regler, i samsvar med EØS-

områder som der er angitt – den

avtalen og generelle EØS-rettslige

grad av beskyttelse som vertsstaten

prinsipper.

i denne sammenheng. Derfor

8.

Når det gjelder definisjonen

inneholder artikkel 3 nr. 1 en

av disse ufravikelige regler for

uttømmende liste over de områder

minimumsvern etter direktivet,

der vertsstaten kan gi sine egne

må EØS-statene for å sikre EØS-

regler forrang. Vertsstaten er

retten full gjennomslagskraft

følgelig avskåret fra å pålegge

ikke bare bringe sin lovgivning i

arbeids- og ansettelsesvilkår

samsvar med EØS-retten, men de

utover de som er angitt i de nevnte

må også gjøre dette ved å vedta

bestemmelser, da enhver annen

lovbestemmelser egnet til skape

tolkning ville frata direktivet sin

en rettstilstand som er tilstrekkelig

fulle effektivitet.

presis, klar og gjennomsiktig,

6.

Det beskyttelsesnivå som

vertsstaten skal sikre arbeidstakere
utsendt til dens territorium,

slik at enkeltpersoner kan få fullt
kjennskap til sine rettigheter og kan
påberope seg disse for nasjonale
domstoler.

i prinsippet er begrenset til
områdene angitt i artikkel 3 nr.

9.

1 første ledd bokstav a) til g) i

artikkel 3 nr. 8 i direktivet er oppfylt

direktiv 96/71/EF. Dette gjelder
med mindre disse arbeidstakere
i medhold av lov eller tariffavtaler
i hjemstaten allerede er
sikret gunstigere arbeids- og
ansettelsesvilkår på områdene
angitt i nevnte bestemmelse.
7.

Case
E-xx/x
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minimumsvern. Følgelig kan EØS-

3 nr. 1 første ledd bokstav a) til

har rett til å kreve for arbeidstakere

Summary

Forutsatt at vilkårene fastsatt i

og de generelle EØS-rettslige
prinsipper er overholdt, følger det
av bokstav a) og c) i artikkel 3 nr.
1 første ledd i direktivet at EØSstatene har anledning til å sette
grenser både for lengste arbeidstid
og for ordinær arbeidstid og
dessuten kan tilpasse grensene

Direktivet harmoniserer

imidlertid ikke det materielle

i forhold til bestemte yrker og

innhold i de ufravikelige regler for

næringer.
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10. With regard to the latter
aspect, it is evident that the
protection of workers may call for
more stringent rules with regard
to some professions or industries
than others, and that EEA States
must be at liberty, within the limits
of the general principles of EEA
law, to adopt legislation or declare
collective agreements or arbitration
awards universally applicable
in order to achieve the level of
protection they consider necessary.
11.	In relation to the question
of rates of pay for work beyond
maximum normal working hours,
“overtime rates” are explicitly
allowed for in point (c) of the first
paragraph of Article 3(1) of the
Directive. Furthermore, the wording
of point (a) of the first paragraph
of Article 3(1) presupposes that
there may be more than one
maximum work period. Terms and
conditions covering maximum work
periods may thus result in several
maximum levels contained in
different legal provisions. Moreover,
maximum levels may vary, not only
between EEA States, but also within
one EEA State.
12. However, the possibility for
EEA States to intervene in terms of
pay is limited under the Directive
to matters concerning minimum
rates of pay, as stated in point (c)

of the first subparagraph of Article
3(1) of the Directive. Accordingly,
the overtime rates of pay must be
limited to minimum rates for work
outside maximum normal working
hours and set out in a clear and
accessible manner, in accordance
with requirements inherent in EEA
law
13. Article 3(1), first
subparagraph, point (c), of
Directive 96/71/EC, as interpreted
in light of Article 36 EEA, does, in
principle, preclude an EEA State
from requiring an undertaking
established in another EEA State
which provides services in the
territory of the first State to pay its
workers the minimum remuneration
fixed by the national rules of
that State for work assignments
requiring overnight stays away from
home, unless the rules providing
for such additional remuneration
pursue a public interest objective
and their application is not
disproportionate. It is for the
national authorities or, as the case
may be, the courts of the host EEA
State, to determine whether those
rules in fact pursue an objective
in the public interest and do so by
appropriate means.
14. Accordingly, an entitlement to
additional remuneration for work
assignments requiring overnight
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10. Hva angår sistnevnte, er det
klart at vernet av arbeidstakere
kan kreve strengere regler i visse
yrker eller næringer enn i andre,
og at EØS-statene har anledning
til, innenfor grensene av EØSrettslige prinsipper, å vedta
lovgivning eller erklære tariffavtaler
eller voldgiftskjennelser å ha
allmenn gyldighet for å oppnå det
beskyttelsesnivå de anser som
nødvendig.
11. Når det gjelder spørsmålet
om betaling for arbeid utover
lengste ordinære arbeidstid, tillates
“overtidsbetaling” uttrykkelig etter
artikkel 3 nr. 1 første ledd bokstav
c) i direktivet. Videre innebærer
ordlyden i bokstav a) i artikkel 3 nr.
1 første ledd at det kan være mer
enn én lengste arbeidstid. Vilkår
vedrørende lengste arbeidstid kan
dermed resultere i flere grenser
for lengste arbeidstid fastsatt i
forskjellige bestemmelser. Videre
kan grensene for lengste tillatte
arbeidstid variere ikke bare EØSstatene imellom men også innenfor
en og samme EØS-stat.
12. Muligheten for EØS-statene til
å gripe inn i lønnsvilkår er etter
direktivet imidlertid begrenset til å
gjelde minstelønn, jf. artikkel 3 nr.
1 første ledd bokstav c). Følgelig

Summary
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må overtidsbetaling være begrenset
til minstelønn for arbeid utenfor
lengste ordinære arbeidstid og
må være fastsatt på en klar og lett
forståelig måte, i samsvar med
EØS-rettens krav.
13. Artikkel 3 nr. 1 første ledd
bokstav c) i direktiv 96/71/
EF, tolket i lys av EØS-avtalen
artikkel 36, i prinsippet er til hinder
for at en EØS-stat kan kreve at et
foretak etablert i en annen EØS-stat
og som yter tjenester på førstnevnte
stats territorium, betaler sine
arbeidstakere den minstelønn som
er fastsatt i denne stats nasjonale
regler for arbeidsoppdrag hvor
overnatting utenfor hjemmet er
nødvendig, med mindre reglene
som gir rett til slikt tilleggsvederlag
forfølger et mål som er begrunnet
i tvingende allmenne hensyn,
og anvendelsen av dem ikke er
uforholdsmessig. Det er opp
til nasjonale myndigheter eller
eventuelt domstolene i vertsstaten
å avgjøre dette.
14. Følgelig kan en rett til
tilleggsvederlag for arbeidsoppdrag
hvor overnatting utenfor hjemmet
er nødvendig være forenlig med
bokstav c) i artikkel 3 nr. 1 første
ledd i direktivet, forutsatt at den
tilsvarer den lønn som betraktes
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stays away from home, may be
compatible with point (c) of the
first subparagraph of Article
3(1) of the Directive, provided it
corresponds to a rate which is
regarded as the minimum rate
of pay for such assignments. In
accordance with Article 4(3) of the
Directive, furthermore, such terms
and conditions of employment
must be expressly stated and
rendered transparent for both
the foreign service provider and
the posted workers, and apply
in a general and equal manner
to all similar undertakings in
the geographical area and in the
profession or industry concerned.
15.	In this assessment, the
national court must take into
account, however, that provisions of
national law setting out mandatory
rules for minimum protection
must be sufficiently precise and
accessible that they do not render it
impossible or excessively difficult in
practice for a firm taking advantage
of its rights under the Directive
and Article 36 EEA to determine
the obligations with which it is
required to comply with as regards
minimum pay. It should be noted
that clear and accessible provisions
on minimum protection are also in
the interest of workers.

16.	In exercising the discretion
accorded to them to define the
content of mandatory rules for
minimum protection for the
purposes of Article 3(1) of the
Directive, EEA States are obliged,
furthermore, to respect the EEA
Agreement, in particular, in the
present case, Article 36 EEA.
Therefore, even if the national court
finds that remuneration satisfies
the specific requirements of the
Directive with regard to minimum
rates and other criteria, this
question must also be examined
with regard to the provisions of
the Directive interpreted in the
light of Article 36 EEA, and, where
appropriate, with regard to the
latter provision itself.
17. Article 36 EEA requires
not only the elimination of all
discrimination on grounds of
nationality against providers of
services who are established in
another EEA State, but also the
abolition of any restriction, even
if it applies without distinction to
national providers of services and
to those of other EEA States. Such
a restriction is liable to prohibit,
impede or render less attractive the
activities of a provider of services
established in another EEA State
where he lawfully provides similar
services.

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State
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som minstelønn for slike oppdrag.

definere innholdet i ufravikelige

I samsvar med artikkel 4 nr. 3

regler for minimumsvern etter

i direktivet må dessuten slike

artikkel 3 nr. 1 i direktivet, er

arbeids- og ansettelsesvilkår være

EØS-statene videre forpliktet

uttrykkelig angitt og lett forståelige

til å overholde EØS-avtalen, og

for både den utenlandske

i den foreliggende sak særlig

tjenesteyter og de utsendte

dens artikkel 36. Selv om den

arbeidstakere og gjelde generelt og

nasjonale domstol finner at

på samme måte for alle tilsvarende

vederlaget oppfyller direktivets

foretak i det aktuelle geografiske

særlige krav med hensyn til

område og innenfor det aktuelle

minstelønn og andre kriterier, må

yrke eller næring.

spørsmålet derfor også prøves

15.	I denne vurdering må imidlertid
den nasjonale domstol ta hensyn
til at internrettslige bestemmelser

Summary
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etter direktivets bestemmelser lest
i lys av EØS-avtalen artikkel 36
og, om nødvendig, også etter den
sistnevnte bestemmelse alene.

som fastsetter ufravikelige regler
for minimumsvern må være så
presise og forståelige at de i
praksis ikke gjør det umulig eller
uforholdsmessig vanskelig for et
foretak som utøver sine rettigheter
i henhold til direktivet og EØSavtalen artikkel 36 å fastslå hvilke
forpliktelser det skal overholde
når det gjelder minstelønn. I
dette henseende bør det også
bemerkes at klare og forståelige
bestemmelser om minimumsvern
også er i arbeidstakernes interesse.

17. EØS-avtalen artikkel 36 krever
ikke bare at all diskriminering
på grunnlag av nasjonalitet av
tjenesteytere som er etablert i en
annen EØS-stat fjernes, men også
at enhver restriksjon avskaffes,
også om den ikke skiller mellom
innenlandske tjenesteytere og
tjenesteytere fra andre EØSstater. En slik restriksjon kan
medføre at virksomheten til en
tjenesteyter som er etablert i en
annen medlemsstat der han lovlig
yter tilsvarende tjenester forbys,

16.	I utøvelsen av den

hemmes eller gjøres mindre

skjønnsmyndighet de har til å

interessant.

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State

11
7

18.	In particular, EEA States
may not make the provision of
services in their territory subject to
compliance with all the conditions
required for establishment and
thereby deprive of all practical
effectiveness the provisions of the
EEA Agreement whose object is,
precisely, to guarantee the freedom
to provide services. In that regard,
the application of the host EEA
State’s national rules to service
providers is liable to prohibit,
impede or render less attractive
the provision of services to the
extent that it involves expenses and
additional economic burdens.
19.	It is for the national court to
verify whether, on an objective view,
the rules at issue promote the
protection of posted workers. In
this respect, it is necessary for the
national court to determine whether
those rules confer a genuine benefit
on the workers concerned which
significantly adds to their social
protection. In this context, the
stated purpose of the rules may
lead to a more careful assessment
of the alleged benefits conferred on
workers.

20. Directive 96/71/EC does not
permit an EEA State to secure
workers posted to its territory from
another EEA State compensation
for travel, board and lodging
expenses in the case of work
assignments requiring overnight
stays away from home, unless this
can be justified on the basis of
public policy provisions.
21. EEA States are, in principle,
free to determine the requirements
of public policy in the light of their
needs. The notion of public policy,
particularly when it is cited as a
justification for a derogation from
the fundamental principle of the
freedom to provide services, must,
however, be interpreted strictly.
Its scope cannot be determined
unilaterally by each EEA State.
Reasons which may be invoked by
an EEA State in order to justify a
derogation from the principle of
freedom to provide services must
be accompanied by appropriate
evidence or by an analysis of the
expediency and proportionality of
the restrictive measure adopted by
that State, and precise evidence
enabling its arguments to be
substantiated.
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18. EØS-statene kan særlig ikke

utsendt til dens territorium fra en

gjøre tjenesteyting på deres

annen EØS-stat kompensasjon for

territorium betinget av at alle vilkår

utgifter til reise, kost og losji for

for etablering er oppfylt, da dette

arbeidsoppdrag hvor overnatting

ville frata de bestemmelser i EØS-

utenfor hjemmet er nødvendig, med

avtalen hvis formål nettopp er å

mindre dette kan rettferdiggjøres

sikre fri bevegelighet for tjenester,

på grunnlag av bestemmelser om

enhver praktisk virkning. I dette

offentlig orden.

henseende vil anvendelsen av
vertsstatens nasjonale regler på
tjenesteytere kunne medføre at
tjenesteytingen forbys, hemmes
eller gjøres mindre interessant, i
den grad disse innebærer utgifter
og ytterligere økonomiske byrder.

Case
E-xx/x
E-2/11

21. EØS-statene står i prinsippet
fritt til å fastsette krav begrunnet
i offentlig orden ut fra sine behov.
Begrepet offentlig orden, særlig
når det anføres som begrunnelse
for et unntak fra det grunnleggende
prinsipp om fri bevegelighet for

19. Det er den nasjonale domstol

tjenester, må imidlertid tolkes

som må vurdere om de aktuelle

strengt. Omfanget av dette begrep

regler objektivt sett fremmer vernet

kan ikke defineres ensidig av den

av utsendte arbeidstakere. I denne

enkelte EØS-stat. Hensyn som en

forbindelse er det nødvendig at

EØS-stat kan påberope seg for å

den nasjonale domstol vurderer

begrunne et unntak fra prinsippet

om disse regler gir de berørte

om fri bevegelighet for tjenester, må

arbeidstakere en egentlig

være ledsaget av hensiktsmessig

fordel som i vesentlig grad øker

dokumentasjon eller en analyse

deres sosiale trygghet. I denne

av formålstjenligheten og

sammenheng kan det oppgitte

forholdsmessigheten av det

formål for reglene føre til en mer

restriktive tiltak vedkommende

inngående vurdering av de fordeler

stat har vedtatt, samt nøyaktig

arbeidstakerne påstås å få.

dokumentasjon som underbygger

20. Direktiv 96/71/EF tillater ikke

Summary

dens argumenter.

en EØS-stat å sikre arbeidstakere
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JUDGMENT OF THE COURT
23 January 2012*1
(Freedom to provide services – Directive 96/71/EC – Posting of workers –
Minimum rates of pay – Maximum working hours – Remuneration for work
assignments requiring overnight stay – Compensation for expenses)

In Case E-2/11,
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice by the Borgarting lagmannsrett (Borgarting Court of Appeal) in
the case of
STX Norway Offshore AS and Others
and
The Norwegian State, represented by the Tariff Board,
concerning the compatibility with EEA law of terms and conditions of
employment provided for in a collective agreement declared universally
applicable within the maritime construction industry and concerning
the interpretation of Article 36 of the EEA Agreement and Article 3 of
the act referred to at point 30 of Annex XVIII to the EEA Agreement, i.e.
Directive 96/71/EC of the European Parliament and of the Council of 16
December 1996 concerning the posting of workers in the framework of
the provision of services, as adapted to the EEA Agreement by Protocol 1
thereto,
THE COURT,
composed of Carl Baudenbacher, President, Per Christiansen and Páll
Hreinsson (Judge-Rapporteur) Judges,
Registrar: Skúli Magnússon,
having considered the written observations submitted on behalf of:

*

Language of the request: Norwegian.
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EFTA-DOMSTOLENS DOM
23. januar 2012*1
(Fri bevegelighet for tjenester – Direktiv 96/71/EF – Utsending av
arbeidstakere – Minstelønn – Lengste ordinære arbeidstid – Vederlag
for arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig –
Kompensasjon for utgifter)

I sak E-2/11,
ANMODNING til EFTA-domstolen i medhold av artikkel 34 i Avtalen
mellom EFTA-statene om opprettelse av et Overvåkningsorgan og en
Domstol fra Borgarting lagmannsrett i en sak for denne domstol mellom
STX Norway Offshore AS m.fl.
og
Staten v/Tariffnemnda,
om arbeids- og ansettelsesvilkår som er fastsatt i en tariffavtale som
er erklært å ha allmenn gyldighet innenfor skips- og verftsindustrien er
forenlige med EØS-retten, og om tolkningen av EØS-avtalen artikkel 36 og
artikkel 3 i rettsakten omhandlet i nr. 30 i vedlegg XVIII til EØS-avtalen,
dvs. europaparlaments- og rådsdirektiv 96/71/EF av 16. desember 1996
om utsending av arbeidstakere i forbindelse med tjenesteyting, som
tilpasset EØS-avtalen ved avtalens protokoll 1, avsier
DOMSTOLEN,
sammensatt av Carl Baudenbacher, president, Per Christiansen og Páll
Hreinsson (saksforberedende dommer), dommere,
justissekretær: Skúli Magnússon,
etter å ha tatt i betraktning de skriftlige innlegg fremmet av:
*

Språket i anmodningen om rådgivende uttalelse: norsk.
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––

the Appellants, represented by Kurt Weltzien, advokat with the
Confederation of Norwegian Enterprises, Ingvald Falch and Peter
Dyrberg, advokats, Advokatfirmaet Schjødt AS, Oslo, and Tarjei
Thorkildsen, advokat at the law firm BAHR, Oslo;

––

the Defendant, represented by Pål Wennerås, advokat, Office of the
Attorney General (Civil Affairs);

––

the Belgian Government, represented by Liesbet Van den Broeck
and Marie Jacobs, Directorate General Legal Affairs of the Federal
Public Service for Foreign Affairs, Foreign Trade and Development
Cooperation, acting as Agents;

––

the Icelandic Government, represented by Dr Matthías G. Pálsson,
Legal Counsel, acting as Agent, and Hanna Sigríður Gunnsteinsdóttir,
Head of Department of Standards of Living and Labour Market,
Ministry of Welfare, acting as Co-Agent;

––

the Norwegian Government, represented by Pål Wennerås, advokat,
Office of the Attorney General (Civil Affairs), acting as agent;

––

the Polish Government, represented by Maciej Szpunar,
Undersecretary of State, Ministry of Foreign Affairs, acting as Agent;

––

the Swedish Government, represented by Anna Falk, Director, and
Charlotta Meyer-Seitz, Deputy Director, Ministry for Foreign Affairs,
acting as Agents;

––

the EFTA Surveillance Authority (“ESA”), represented by Xavier Lewis,
Director, and Fiona M. Cloarec, Officer, Department of Legal &
Executive Affairs, acting as Agents;

––

the European Commission (“the Commission”), represented by Johan
Enegren, Legal Service, acting as Agent;

having regard to the Report for the Hearing,
having heard oral argument of the Appellants, represented by Peter
Dyrberg and Ingvald Falch, the Defendant and the Norwegian Government,
represented by Pål Wennerås, the Swedish Government, represented by
Anna Falk, ESA, represented by Gjermund Mathisen, and the Commission,
represented by Johan Enegren, at the hearing on 12 October 2011,
gives the following
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de ankende parter, representert ved advokat Kurt Weltzien, NHO,
advokatene Ingvald Falch og Peter Dyrberg, Advokatfirmaet Schjødt
AS, Oslo, og advokat Tarjei Thorkildsen, BA-HR advokatfirma, Oslo,

––

ankemotparten, representert ved advokat Pål Wennerås,
Regjeringsadvokaten,

––

Belgias regjering, representert ved Liesbet Van den Broeck og Marie
Jacobs, Directorate General Legal Affairs of the Federal Public Service
for Foreign Affairs, Foreign Trade and Development Cooperation,

––

Islands regjering, representert ved dr. Matthías Pálsson, Legal
Counsel, og Hanna Sigríður Gunnsteinsdóttir, Head of Department of
Standards of Living and Labour Market, Ministry of Welfare,

––

Norges regjering, representert ved advokat Pål Wennerås,
Regjeringsadvokaten,

––

Polens regjering, representert ved Maciej Szpunar, Undersecretary of
State, Ministry of Foreign Affairs,

––

Sveriges regjering, representert ved Anna Falk, Director, og Charlotta
Meyer-Scitz, Deputy Director, Ministry for Foreign Affairs,

––

EFTAs overvåkningsorgan (“ESA”), representert ved Xavier Lewis,
Director, og Fiona Cloarec, Officer, Department of Legal & Executive
Affairs,

––

Europakommisjonen (“Kommisjonen”), representert ved Johan
Enegren, medlem av Kommisjonens juridiske tjeneste,

med henvisning til rettsmøterapporten
og etter å ha hørt muntlige innlegg fra de ankende parter, representert ved
Peter Dyrberg og Ingvald Falch, saksøkte og Norges regjering, representert
ved Pål Wennerås, Sveriges regjering, representert ved Anna Falk, ESA,
representert ved Gjermund Mathisen, og Kommisjonen, representert ved
Johan Enegren, i rettsmøte 12. oktober 2011,
slik
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Facts and Procedure
1

By a letter of 9 February 2011, Borgarting lagmannsrett (“Court
of Appeal”) made a request for an Advisory Opinion, registered at
the Court on the same day, in a case pending before it between,
on the one hand, STX Norway Offshore AS and eight other
companies active in the maritime construction industry, and, on
the other hand, the Norwegian State, represented by the Tariff
Board.

2

The case concerns the interpretation of Directive 96/71/EC
(“the Directive”) on the posting of workers. In essence, the Court
of Appeal seeks guidance whether the terms and conditions of
employment in a collective agreement which has been declared
universally applicable and thus is mandatory within the industry
concerned are compatible with EEA law in the context of the
posting of workers.

3

The case arises from an action against the Norwegian State,
represented by the Tariff Board, brought by STX Norway Offshore
and eight other companies in the maritime construction industry
which claim that the Regulation issued by the Tariff Board giving
universal application to various clauses in a collective agreement
is invalid and, in addition, seek compensation in this regard.

4

According to the request, the Tariff Board issued a formal
decision on 6 October 2008 by way of regulation (“the Tariff
Board Regulation”) to make parts of the Engineering Industry
Agreement (“Verkstedoverenskomsten” or “VO”) universally
applicable within the maritime construction industry. The Tariff
Board Regulation, which entered into force on 1 December
2008, was issued on the basis of the Verkstedoverenskomsten
2008-2010 between the Confederation of Norwegian Enterprise
and the Federation of Norwegian Industries with the Norwegian
Confederation of Trade Unions and the Norwegian United
Federation of Trade Unions. The VO may be extended such that
it has universal application in the engineering and associated
industries if a request is made by one of the parties to the
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Dom
I

Faktum og saksgang

1

Ved brev datert 9. februar 2011, registrert ved EFTA-domstolen
samme dag, fremmet Borgarting lagmannsrett en anmodning om
en rådgivende uttalelse i en verserende sak for lagmannsretten
mellom STX Norway Offshore AS og åtte andre selskaper i skipsog verftsindustrien mot staten v/Tariffnemnda.

2

Saken gjelder tolkningen av direktiv 96/71/EF (“direktivet”) om
utsending av arbeidstakere. I hovedsak anmoder lagmannsretten
om veiledning med hensyn til om arbeids- og ansettelsesvilkårene
i en allmenngjort tariffavtale er forenlige med EØS-retten.

3

Saken har sitt utspring i et søksmål mot staten v/Tariffnemnda
inngitt av STX Norway Offshore og åtte andre selskaper i skips- og
verftsindustrien, hvor det er nedlagt påstand om at Tariffnemndas
vedtak om allmenngjøring av ulike bestemmelser i en tariffavtale
er ugyldig, samt krevd erstatning i denne forbindelse.

4

Ifølge anmodningen fattet Tariffnemnda den 6. oktober 2008
vedtak om fastsettelse av forskrift om delvis allmenngjøring
av Verkstedoverenskomsten (“VO”) i skips- og verftsindustrien
(”Tariffnemndas forskrift”). Tariffnemndas forskrift, som
trådte i kraft 1. desember 2008, ble utstedt på grunnlag av
Verkstedoverenskomsten 2008-2010 mellom Næringslivets
Hovedorganisasjon og Norsk Industri på den ene side og
Landsorganisasjonen i Norge og Fellesforbundet på den annen.
VO kan utvides slik at den allmenngjøres i verkstedsindustrien
og tilknyttede industrier dersom en av partene i overenskomsten
anmoder om det. Den foreliggende sak ble brakt inn for
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Agreement. In the present case, the matter was brought before
the Tariff Board as a result of a petition filed by the Norwegian
Confederation of Trade Unions.
5

The Tariff Board granted universal application to clauses
contained within the VO on the following matters:
––

The basic hourly wage (Clause 3.1)

––

Normal working hours which are not permitted to exceed on
average 37.5 hours per week (Clause 2.1.2)

––

Overtime supplements (Clause 6.1)

––

A shift-working supplement (Clause 6.3)

––

A 20% supplement for work assignments requiring overnight
stays away from home (Clause 7.3)

––

Compensation for expenses in connection with work
assignments requiring overnight stays away from home i.e.
travel, board and lodging and home visits (Clause 7.3)

6

On 24 March 2009, STX Norway Offshore and eight other
companies in the maritime construction industry brought
an action against the Norwegian State, represented by the
Tariff Board. By a judgment of 29 January 2010, Oslo tingrett
(Oslo District Court) held that the Tariff Board Regulation
was compatible with the Directive and Article 36 of the EEA
Agreement (“EEA”). On 2 March 2010, that judgment was
appealed to the Borgarting Court of Appeal, which, in turn,
requested an Advisory Opinion on 9 February 2011.

7

The following questions were referred to the Court:
1.

Does Directive 96/71/EC, including its Article 3(1) first
subparagraph (a) and/or (c), see second subparagraph, permit
an EEA State to secure workers posted to its territory from another
EEA State, the following terms and conditions of employment,
which, in the EEA State where the work is being performed, have
been established through nationwide collective agreements that
have been declared universally applicable in accordance with
Article 3(8) of the Directive:
a) maximum normal working hours,
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Tariffnemnda etter en begjæring inngitt av Landsorganisasjonen i
Norge.
5

Tariffnemnda vedtok at bestemmelsene på følgende områder i VO
skulle allmenngjøres:
––

grunnlønn per time (§ 3.1)

––

ordinær arbeidstid, som ikke skal overstige gjennomsnittlig
37,5 timer per uke (§ 2.1.2)

––

overtidstillegg (§ 6.1)

––

skifttillegg (§ 6.3)

––

20 % tillegg for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig (§ 7.3)

––

godtgjørelse for kostnader ved arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, dvs. reise, kost,
losji og hjemreiser (§ 7.3).

6

STX Norway Offshore og åtte andre selskaper aktive innenfor
skips- og verftsindustrien reiste ved stevning 24. mars 2009
søksmål mot staten v/Tariffnemnda. Ved Oslo tingretts dom
29. januar 2010 ble Tariffnemndas vedtak ansett forenlig med
direktivet og EØS-avtalen artikkel 36. Dommen ble 2. mars 2010
anket til Borgarting lagmannsrett, som 9. februar 2011 besluttet
å anmode om en rådgivende uttalelse.

7

Følgende spørsmål er forelagt EFTA-domstolen:
1.

Tillater direktiv 96/71/EF, herunder dets artikkel 3(1) første
ledd bokstav a) og/eller c) jf. annet ledd, at en EØS-stat sikrer
arbeidstakere som er utsendt til deres territorium fra en annen
EØS-stat, følgende arbeids- og ansettelsesvilkår som i EØS-staten
der arbeidet utføres er fastsatt ved landsomfattende tariffavtale
som er erklært å ha allmenn gyldighet i samsvar med artikkel 3(8):
a) lengste ordinære arbeidstid,
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b) additional remuneration to the basic hourly wage for work
assignments requiring overnight stays away from home, with
an exception for employees who are hired at the work site; and
c) compensation for travel, board and lodging expenses in the
case of work assignments requiring overnight stays away from
home, with an exception for employees who are hired at the
work site?
What bearing, if any, does the proportion of employees covered
by the relevant collective agreement, before it was declared
universally applicable, have on the answers to the above
questions?
2.

If terms and conditions of employment in the EEA State where the
work is performed, which are stipulated in a nationwide collective
agreement declared universally applicable in accordance with
Article 3(8), satisfy the requirements under Article 3(1) of
Directive 96/71/EC, does the national court have to carry out
a separate evaluation of whether these terms and conditions
of employment satisfy the requirements under Article 36 EEA,
including whether they can be justified by overriding requirements
in the general interest?

3.

If question 2 is answered in the affirmative:
a) Does Article 36 EEA permit that the stated grounds for
a universal application decision, whereby certain terms
and conditions of employment in a nationwide collective
agreement are declared universally applicable to the industry
concerned, are “to ensure that foreign workers enjoy equivalent
pay and working conditions to Norwegian workers”?
b) Can it be presumed, with reservations for any evidence to
the contrary which it is up to the private parties to present,
that terms and conditions of employment that are compatible
with Directive 96/71/EC, see Article 3(1) read in the light
of Article 3(8), safeguard the protection of workers and loyal
competition?
c) What is the effect, if any, on the answer to question 3(a)
of the host State applying a system under which generally

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State

22
13

Book 1

Judgment

Case
E-2/11

b) tilleggsvederlag til grunnlønn pr. time, for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, med unntak for
arbeidstakere som blir inntatt på arbeidsstedet, og
c) kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig, med unntak for arbeidstakere som blir inntatt på
arbeidsstedet?
Hvilken eventuell betydning har den aktuelle tariffavtales
dekningsgrad, før den er erklært allmenngjort, for besvarelsen av
ovennevnte spørsmål?
2.

Dersom arbeids- og ansettelsesvilkår i EØS-staten der arbeidet
utføres, som er fastsatt ved en landsomfattende tariffavtale som
er erklært å ha allmenn gyldighet i samsvar med artikkel 3(8),
oppfyller vilkårene i artikkel 3(1) i direktiv 96/71/EF, må den
nasjonale domstol foreta en selvstendig bedømmelse av om disse
arbeids- og ansettelsesvilkår oppfyller vilkårene i artikkel 36 EØS,
herunder læren om tvingende allmenne hensyn?

3.

Dersom spørsmål 2 besvares bekreftende,
a) Tillater artikkel 36 EØS at et allmenngjøringsvedtak, hvor
enkelte arbeids- og ansettelsesvilkår i en landsomfattende
tariffavtale er erklært å ha allmenn gyldighet innenfor den
aktuelle industri, begrunnes med “å sikre utenlandske
arbeidstakere lønns- og arbeidsvilkår som er likeverdige med
de vilkår norske arbeidstakere har”?
b) Kan det presumeres, med forbehold for motbevis som
det påhviler de private parter å føre, at arbeids- og
ansettelsesvilkår som er forenlige med direktiv 96/71/EF, jf.
artikkel 3(1) sammenholdt med artikkel 3(8), sikrer beskyttelse
av arbeidstakere og lojal konkurranse?
c) Hvilken eventuell betydning for svaret på spørsmål 3a har det
at vertsstaten har et system hvor nasjonal lovgivning fastsetter
arbeidsvilkår som gjelder generelt og som suppleres ved at
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applicable terms and conditions of employment are set out in
national laws and supplemented by terms and conditions of
employments stipulated in nationwide collective agreements
that can be declared universally applicable to the profession or
industry concerned?

II Legal background
EEA law
8

Article 36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall
be no restrictions on freedom to provide services within the territory of
the Contracting Parties in respect of nationals of EC Member States
and EFTA States who are established in an EC Member State or an
EFTA State other than that of the person for whom the services are
intended.

9

Directive 96/71/EC was incorporated into the EEA Agreement by
Decision of the EEA Joint Committee No 37/98 of 30 April 1998
amending Annex XVIII to the EEA Agreement. Article 3 of the
Directive reads:
Terms and conditions of employment
1.

Member States shall ensure that, whatever the law applicable
to the employment relationship, the undertakings referred to in
Article 1(1) guarantee workers posted to their territory the terms
and conditions of employment covering the following matters
which, in the Member State where the work is carried out, are laid
down:
– by law, regulation or administrative provision, and/or
– by collective agreements or arbitration awards which have
been declared universally applicable within the meaning of
paragraph 8, insofar as they concern the activities referred to
in the Annex:
(a) maximum work periods and minimum rest periods;
(b) minimum paid annual holidays;
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arbeids- og ansettelsesvilkår fastsatt ved landsomfattende
tariffavtale kan erklæres å ha allmenn gyldighet innenfor det
aktuelle yrke eller næring?

II Rettslig bakgrunn
EØS-rett
8

EØS-avtalen artikkel 36 nr. 1 lyder:
Innen rammen av bestemmelsene i denne avtale skal det ikke være
noen restriksjoner på adgangen til å yte tjenester innen avtalepartenes
territorium for statsborgere i en av EFs medlemsstater eller en EFTAstat som har etablert seg i en annen av EFs medlemsstater eller EFTAstat enn tjenesteyterens mottager.

9

Direktiv 96/71/EF ble innlemmet i EØS-avtalen gjennom EØSkomiteens beslutning nr. 37/98 av 30. april 1998 om endring av
EØS-avtalens vedlegg XVIII. Direktivets artikkel 3 lyder:
Arbeids- og ansettelsesvilkår
1.

Medlemsstatene skal påse at foretakene nevnt i artikkel 1 nr. 1,
uansett hvilken lovgivning som gjelder for arbeidsforholdet, på
områdene nedenfor sikrer arbeidstakere som er utsendt til deres
territorium, de arbeids- og ansettelsesvilkår som i medlemsstaten
der arbeidet utføres, er fastsatt
– ved lov eller forskrift og/eller
– ved tariffavtaler eller voldgiftskjennelser som er erklært å ha
allmenn gyldighet i henhold til nr. 8, i den utstrekning de angår
virksomhet som er nevnt i vedlegget:
a) lengste arbeidstid og korteste hviletid,
b) minste antall feriedager med lønn per år,
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(c) the minimum rates of pay, including overtime rates; this
point does not apply to supplementary occupational
retirement pension schemes;
(d) the conditions of hiring-out of workers, in particular the
supply of workers by temporary employment undertakings;
(e) health, safety and hygiene at work;
(f) protective measures with regard to the terms and
conditions of employment of pregnant women or women
who have recently given birth, of children and of young
people;
(g) equality of treatment between men and women and other
provisions on non-discrimination.
For the purposes of this Directive, the concept of minimum rates
of pay referred to in paragraph 1(c) is defined by the national law
and/or practice of the Member State to whose territory the worker
is posted.
...
3.

Member States may, after consulting employers and labour, in
accordance with the traditions and practices of each Member
State, decide not to apply the first subparagraph of paragraph 1(c)
in the cases referred to in Article 1(3)(a) and (b) when the length
of the posting does not exceed one month.
...

7.

Paragraphs 1 to 6 shall not prevent application of terms and
conditions of employment which are more favourable to workers.
Allowances specific to the posting shall be considered to be part
of the minimum wage, unless they are paid in reimbursement of
expenditure actually incurred on account of the posting, such as
expenditure on travel, board and lodging.

8.

‘Collective agreements or arbitration awards which have been
declared universally applicable’ means collective agreements or
arbitration awards which must be observed by all undertakings in
the geographical area and in the profession or industry concerned.
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c) minstelønn, herunder overtidsbetaling; dette gjelder ikke for
supplerende yrkesbaserte pensjonsordninger,
d) vilkår for utleie av arbeidstakere, særlig gjennom
vikarbyråer;
e) helse, sikkerhet og hygiene på arbeidsplassen;
f) vernetiltak med hensyn til arbeids- og ansettelsesvilkår for
gravide kvinner eller kvinner som nylig har født, for barn og
for ungdom;
g) likebehandling av kvinner og menn og andre bestemmelser
om likebehandling.
I dette direktiv defineres begrepet minstelønn nevnt i nr. 1 bokstav
c) i samsvar med nasjonal lovgivning og/eller praksis i den
medlemsstat arbeidstakeren er utsendt til.
...
3.

Medlemsstatene kan etter konsultasjon med partene i arbeidslivet
i samsvar med tradisjon og praksis i hver medlemsstat vedta ikke
å anvende nr. 1 annet strekpunkt bokstav c) i de tilfeller som er
nevnt i artikkel 1 nr. 3 bokstav a) og b), når utsendingens varighet
ikke overstiger én måned.
...

7.

Nr. 1-6 skal ikke være til hinder for at det anvendes arbeids- og
ansettelsesvilkår som er gunstigere for arbeidstakerne.
Ytelser som gjelder spesielt for utsendingen, skal betraktes som
en del av minstelønnen, med mindre de betales som refusjon
av utgifter som faktisk er påløpt på grunn av utsendingen, for
eksempel reiseutgifter, kost og losji.

8.

Med «tariffavtaler eller voldgiftskjennelser som er erklært å ha
allmenn gyldighet» menes tariffavtaler eller voldgiftskjennelser
som må overholdes av alle foretak i det aktuelle geografiske
område og innenfor det aktuelle yrke eller den aktuelle næring.
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In the absence of a system for declaring collective agreements
or arbitration awards to be of universal application within the
meaning of the first subparagraph, Member States may, if they so
decide, base themselves on:
– collective agreements or arbitration awards which are
generally applicable to all similar undertakings in the
geographical area and in the profession or industry concerned,
and/or
– collective agreements which have been concluded by the most
representative employers’ and labour organizations at national
level and which are applied throughout national territory,
provided that their application to the undertakings referred to
in Article 1(1) ensures equality of treatment on matters listed
in the first subparagraph of paragraph 1 of this Article between
those undertakings and the other undertakings referred to in
this subparagraph which are in a similar position.
Equality of treatment, within the meaning of this Article, shall
be deemed to exist where national undertakings in a similar
position:
– are subject, in the place in question or in the sector concerned,
to the same obligations as posting undertakings as regards the
matters listed in the first subparagraph of paragraph 1, and
– are required to fulfil such obligations with the same effects.
...
10. This Directive shall not preclude the application by Member
States, in compliance with the Treaty, to national undertakings
and to the undertakings of other States, on a basis of equality of
treatment, of:
– terms and conditions of employment on matters other than
those referred to in the first subparagraph of paragraph 1 in the
case of public policy provisions,
– terms and conditions of employment laid down in the collective
agreements or arbitration awards within the meaning of
paragraph 8 and concerning activities other than those
referred to in the Annex.
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Dersom det ikke finnes ordninger for å erklære at tariffavtaler eller
voldgiftskjennelser skal ha allmenn gyldighet i henhold til første
ledd, kan medlemsstatene, dersom de ønsker det, basere seg på
– tariffavtaler eller voldgiftskjennelser som generelt anvendes
på alle tilsvarende foretak i det aktuelle geografiske område og
innenfor det aktuelle yrke eller den aktuelle næring, og/eller
– tariffavtaler som er inngått av de mest representative
arbeidsgiver- og arbeidstakerorganisasjonene på nasjonalt
plan, og som anvendes på hele det nasjonale territorium,
forutsatt at det ved anvendelsen av dem på foretakene nevnt i
artikkel 1 nr. 1 på områdene oppført i nr. 1 første ledd i denne
artikkel sikres likebehandling av disse foretakene og de øvrige
foretakene nevnt i dette ledd som er i en tilsvarende situasjon.
Likebehandling i henhold til denne artikkel skal anses å
foreligge dersom nasjonale foretak i en tilsvarende situasjon
– på det aktuelle arbeidssted eller i den aktuelle sektor er
underlagt samme forpliktelser som utsendingsforetakene på
områdene nevnt i nr. 1 første ledd og
– er pålagt å oppfylle slike forpliktelser med samme virkninger.
...
10. Dette direktiv er ikke til hinder for at medlemsstatene i henhold til
traktaten på grunnlag av likebehandling kan pålegge nasjonale
foretak og andre staters foretak
– arbeids- og ansettelsesvilkår på andre områder enn dem som
er nevnt i nr. 1 første ledd, når det dreier seg om bestemmelser
om offentlig orden,
– arbeids- og ansettelsesvilkår fastsatt i tariffavtaler eller
voldgiftskjennelser i henhold til nr. 8 for annen virksomhet enn
den som er nevnt i vedlegget.
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10

Article 4(3) of the Directive reads:
Each Member State shall take the appropriate measures to make the
information on the terms and conditions of employment referred to in
Article 3 generally available.

National law
11

As stated by the referring court, the Directive is implemented
in Norwegian law through the combined effect of the Working
Environment Act (Act of 17 June 2005 No 62 relating to working
environment, working hours and employment protection), the
Universal Application Act (Act of 4 June 1993 No 58 relating to
universal application of wage agreements etc.) and the Posting
Regulation (Regulation of 16 December 2005 No 1566 relating to
posted workers).

12

The Tariff Board is an autonomous government entity which may
“decide that a nationwide collective agreement shall apply in
whole or in part to all employees who perform work of the kind
covered by the agreement in an industry or part of an industry,
with the limitations that follow from and pursuant to the Working
Environment Act Sections 1-7” (Universal Application Act Section
5, paragraph 1).

13

Following the adoption of the Tariff Board Regulation, the
Universal Application Act was amended with effect from 1 January
2010. The provision relating to the purpose of the Act was
clarified and is now worded as follows (Section 1): “The purpose
of the Act is to ensure equality between foreign employees and
Norwegian employees in terms of pay and working conditions, and to
prevent distortion of competition to the disadvantage of the Norwegian
labour market.”

14

The Posting Regulation provides in Section 2:
Regardless of which country’s law otherwise regulates the
employment relationship, the following provisions concerning terms
and conditions of employment shall apply to posted workers:
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Direktivets artikkel 4 nr. 3 lyder:
Hver medlemsstat skal treffe egnede tiltak for å gjøre informasjonen
om arbeids- og ansettelsesvilkår nevnt i artikkel 3 allment tilgjengelig.

Nasjonal rett
11

Som påpekt av den anmodende domstol, er direktivet
innarbeidet i norsk lovgivning ved arbeidsmiljøloven (lov 17.
juni 2005 nr. 62 om arbeidsmiljø, arbeidstid og stillingsvern),
allmenngjøringsloven (lov 4. juni 1993 nr. 58 om allmenngjøring
av tariffavtaler mv.) og utsendingsforskriften (forskrift 16.
desember 2005 nr. 1566 om utsendte arbeidstakere) sett i
sammenheng.

12

Tariffnemnda er et uavhengig forvaltningsorgan som kan “treffe
vedtak om at en landsomfattende tariffavtale helt eller delvis
skal gjelde for alle arbeidstakere som utfører arbeid av den art
avtalen omfatter, i en bransje eller en del av en bransje, med de
begrensninger som følger av eller i medhold av arbeidsmiljøloven
§ 1-7” (allmenngjøringsloven § 5 første ledd).

13

Etter at Tariffnemndas forskrift ble vedtatt, ble
allmenngjøringsloven endret med virkning fra 1. januar 2010.
Formålsbestemmelsen ble da presisert og lyder i dag slik (§
1): “Lovens formål er å sikre utenlandske arbeidstakere lønns- og
arbeidsvilkår som er likeverdige med de vilkår norske arbeidstakere
har, og å hindre konkurransevridning til ulempe for det norske
arbeidsmarkedet.”

14

Utsendingsforskriften § 2 lyder:
Uansett hvilket lands rett som for øvrig regulerer arbeidsforholdet,
kommer følgende bestemmelser om arbeids- og ansettelsesvilkår til
anvendelse for utsendt arbeidstaker:
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a)

Chapter 4 [...] of the Act of 17 June 2005 No 62 relating to
working environment, working hours and employment protection,
etc. (Working Environment Act)
...
If the employment relationship for a posted worker falls under the
scope of a decision pursuant to the Act of 4 June 1993 No 58
relating to universal application of wage agreements etc., the
provisions that have been given universal application and concern
pay or terms of wages and employment pursuant to the first
paragraph shall apply to the employment relationship.
The provisions of the first and second paragraphs shall only
apply if the posted worker is not subject to more favourable
terms and conditions of employment by agreement or pursuant
to that country’s law that otherwise applies to the employment
relationship.

15

The Tariff Board Regulation is worded as follows:
Regulation concerning partial universal application of the Engineering
Industry Agreement to the maritime construction industry
Issued by the Tariff Board on 6 October 2008 pursuant to Section 3 of
Act of 4 June 1993 No 58 relating to the universal application of wage
agreements etc.
Chapter I Introductory provisions
Section 1 The basis for universal application
The regulation is issued on the basis of the Engineering Industry
Agreement (“VO”) 2008-2010 between the Confederation of
Norwegian Enterprise and the Federation of Norwegian Industries, on
the one hand, and the Norwegian Confederation of Trade Unions and
the Norwegian United Federation of Trade Unions, on the other.
Section 2 Scope and responsibility for implementation
The regulation applies to skilled and unskilled workers who perform
production, assembly and installation work in the maritime
construction industry ...
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lov 17. juni 2005 nr. 62 om arbeidsmiljø, arbeidstid og
stillingsvern mv. (arbeidsmiljøloven) kapittel 4
...
Hvis arbeidsforholdet for en utsendt arbeidstaker faller inn under
anvendelsesområdet for et vedtak etter lov 4. juni 1993 nr. 58
om allmenngjøring av tariffavtaler m.v., skal de bestemmelser
som er allmenngjort og som gjelder lønn eller arbeids- og
ansettelsesvilkår etter første ledd gjelde for arbeidsforholdet.
Bestemmelsene i første og annet ledd kommer bare til anvendelse
dersom utsendt arbeidstaker ikke er omfattet av gunstigere
arbeids- og ansettelsesvilkår ved avtale eller etter det lands rett
som ellers gjelder for arbeidsforholdet.

15

Tariffnemndas forskrift har følgende ordlyd:
Forskrift om delvis allmenngjøring av Verkstedsoverenskomsten for
skips- og verftsindustrien
Fastsatt av Tariffnemnda 6. oktober 2008 med hjemmel i lov 4. juni
1993 nr. 58 om allmenngjøring av tariffavtaler m.v.
Kap. I. Innledende bestemmelser
§ 1. Grunnlaget for allmenngjøring
Forskriften er fastsatt på grunnlag av Verkstedsoverenskomsten
(VO) 2008-2010 mellom Næringslivets Hovedorganisasjon og
Norsk Industri på den ene siden og Landsorganisasjonen i Norge og
Fellesforbundet på den annen side.
§ 2. Virkeområde og gjennomføringsansvar
Forskriften gjelder faglærte og ufaglærte arbeidstakere som
utfører produksjons-, montasje- og installasjonsarbeid i skips- og
verftsindustrien ...
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Chapter II Pay and working conditions
Section 3 Pay provisions
Employees who perform production, assembly and installation work
in the maritime construction industry, see Section 2, shall receive a
minimum hourly pay of:
a)

NOK 126.67 in the case of skilled workers

b)

NOK 120.90 in the case of unskilled workers.

With the exception of employees taken on at the work site, the
following minimum supplements shall be paid for work requiring
overnight stays away from home:
a)

NOK 25.32 in the case of skilled workers

b)

NOK 24.18 in the case of unskilled workers ...

Section 5 Working hours
Normal working hours must not exceed 37.5 hours per week ...
Section 6 Overtime pay
A supplement of 50% of the hourly rate shall be paid for work outside
normal working hours. A supplement of 100% of the hourly rate shall
be paid for work outside normal working hours carried out between
21.00 and 6.00 and on Sundays and public holidays.
Section 7 Travel, board and lodging expenses
In the case of work requiring overnight stays away from home, the
employer shall, subject to further agreement, cover necessary travel
expenses on commencement and completion of the assignment, and
for a reasonable number of home visits.
Before the employer posts an employee to work away from home,
board and lodging arrangements shall be agreed. As a rule, the
employer shall cover board and lodging, but a fixed subsistence
allowance, payment of the submission of receipts etc. may be
agreed. ...
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Kap. II. Lønns- og arbeidsvilkår
§ 3. Lønnsbestemmelser
Arbeidstakere som utfører produksjons-, montasje- og
installasjonsarbeid i skips- og verftsindustrien, jf. § 2, skal ha en lønn
pr. time på minst:
a)

kr 126,67 for faglærte

b)

kr 120,90 for ufaglærte.

Med unntak for arbeidstakere som blir inntatt på arbeidsstedet skal det
for arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
betales et tillegg til timelønnen på:
a)

kr 25,32 for faglærte

b)

kr 24,18 for ufaglærte ...

§ 5. Arbeidstid
Den ordinære arbeidstid må ikke overstige 37,5 timer pr. uke ...
§ 6. Godtgjøring for overtid
Det skal betales et tillegg for arbeid utover ordinær arbeidstid med
50% av timesatsen. For arbeid utover ordinær arbeidstid i tidsrommet
mellom kl. 21.00 og kl. 06.00 og på søndager og helligdager skal det
betales et tillegg på 100% av timesatsen.
§ 7. Utgifter til reise, kost og losji
For arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
skal arbeidsgiver etter nærmere avtale dekke nødvendige reiseutgifter
ved arbeidsoppdragets begynnelse og slutt, og for et rimelig antall
hjemreiser.
Før arbeidsgiver sender arbeidstaker på oppdrag utenfor sitt hjemsted,
skal det være avtalt ordninger vedrørende kost og losji. Arbeidsgiver
skal som hovedregel sørge for kost og losji, men fast diettsats, betaling
etter regning e.l. kan avtales. ...
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Chapter III Derogability etc.
Section 10 Derogability
The regulation is not applicable if the employee is covered, on the
whole, by more favourable pay and working conditions by agreement
or pursuant to that country’s law that otherwise applies to the
employment relationship ...
Chapter V Entry into force etc.
Section 12 Entry into force and expiry
The regulation shall cease to apply one month after the Engineering
Industry Agreement between LO and NHO 2008-2010 is replaced by
a new collective agreement or if the Tariff Board makes a new decision
concerning universal application of the collective agreement.
16

The Regulation was given continued application by Regulation No
1764 of 20 December 2010.

III The questions referred
Considerations concerning the questions referred
17

By its first question, the referring court seeks to establish
whether it is compatible with the Directive that an EEA State
secures workers posted to its territory from another EEA State
certain terms and conditions of employment established through
nationwide collective agreements and declared universally
applicable in the manner provided for in Article 3(8) of the
Directive.

18

The terms and conditions contested in the main proceedings
relate to maximum working hours, additional remuneration to the
basic hourly wage for work assignments requiring overnight stays
away from home, with an exception for employees who are hired
at the work site, and compensation for travel, board and lodging
expenses in the case of work assignments that require overnight
stays away from home, with an exception for employees who are
hired at the work site.
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Kap. III. Fravikelighet m.m.
§ 10. Fravikelighet
Forskriften kommer ikke til anvendelse dersom arbeidstaker samlet sett
er omfattet av gunstigere lønns- og arbeidsvilkår etter avtale eller etter
det lands rett som ellers gjelder for arbeidsforholdet ...
Kap. V. Ikrafttreden m.m.
§ 12. Ikrafttreden og opphør
Forskriften opphører å gjelde 1 måned etter at
Verkstedsoverenskomsten mellom LO og NHO 2008-2010 blir avløst
av en ny tariffavtale eller hvis Tariffnemnda treffer nytt vedtak om
allmenngjøring av tariffavtalen.
16

Forskriften er videreført ved forskrift 20. desember 2010 nr. 1764.

III De forelagte spørsmål
Innholdet av de forelagte spørsmål
17

Ved sitt første spørsmål søker den nasjonale domstol å fastslå
om direktivet tillater at en EØS-stat sikrer arbeidstakere som
er utsendt til dens territorium fra en annen EØS-stat, visse
arbeids- og ansettelsesvilkår som er fastsatt ved landsomfattende
tariffavtaler som er erklært å ha allmenn gyldighet i samsvar med
artikkel 3 nr. 8 i direktivet.

18

De omtvistede arbeids- og ansettelsesvilkår omfatter lengste
arbeidstid, tilleggsvederlag til grunnlønn per time for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
med unntak for arbeidstakere som blir inntatt på arbeidsstedet,
og kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
med unntak for arbeidstakere som blir inntatt på arbeidsstedet.
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19

By its second question, the referring court seeks to ascertain
whether it is required to carry out a separate evaluation whether
the terms and conditions of employment subject to its request
also satisfy the requirements of Article 36 EEA, including whether
they can be justified by overriding requirements in the general
interest, even if they are held to satisfy the requirements of
Article 3(1) of the Directive. If that question is answered in the
affirmative, the referring court essentially seeks to establish, by
its third question, whether ensuring that foreign workers enjoy
equivalent pay and working conditions to Norwegian workers may
constitute a permissible justification in the context of Article
36 EEA for terms and conditions declared universally applicable
under Article 3(8) of the Directive. The referring court also asks
if it may be presumed that terms and conditions compatible
with Article 3(1) of the Directive, read in light of Article 3(8),
safeguard the protection of workers and ensure fair competition.

Preliminary remarks on Directive 96/71/EC
20

The Directive was adopted under Articles 57(2) and 66 of the
Treaty establishing the European Community (“EC”), now Articles
53(1) and 62 of the Treaty on the Functioning of the European
Union (“TFEU”). It implements the basic principles of Article
56 TFEU (ex Article 49 EC) as developed in the case‑law of the
Court of Justice of the European Union. According to the third
recital in the preamble, the Directive is based upon the premise
that the internal market offers a dynamic environment for the
transnational provision of services, in which undertakings may
post employees abroad temporarily to perform work in the
territory of an EEA State other than the State in which they
are habitually employed. At the same time, the Directive aims
at promoting a “climate of fair competition and measures
guaranteeing respect for the rights of workers” (see the fifth
recital in the preamble).

21

To reconcile these objectives and to avoid problems with regard
to the legislation applicable to transnational employment
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Med sitt andre spørsmål søker den anmodende domstol å
bringe på det rene om det er nødvendig å foreta en selvstendig
bedømmelse av om disse arbeids- og ansettelsesvilkår også
oppfyller vilkårene i EØS-avtalen artikkel 36, herunder om
de kan rettferdiggjøres med grunnlag i tvingende allmenne
hensyn, selv om de anses å tilfredsstille kravene i artikkel 3 nr.
1 i direktivet. Dersom dette spørsmål besvares bekreftende,
søker den anmodende domstol med sitt tredje spørsmål å
bringe på det rene om det å sikre utenlandske arbeidstakere
lønns- og arbeidsvilkår som er likeverdige med de vilkår norske
arbeidstakere har, kan utgjøre en mulig rettferdiggjøring etter
EØS-avtalen artikkel 36 i relasjon til arbeids- og ansettelsesvilkår
som er allmenngjort etter artikkel 3 nr. 8 i direktivet. Den
anmodende domstol spør også om det kan legges til grunn at
arbeids- og ansettelsesvilkår som er forenlige med artikkel 3 nr. 1
i direktivet sammenholdt med artikkel 3 nr. 8, sikrer beskyttelse
av arbeidstakere og lojal konkurranse.

Innledende bemerkninger om direktiv 96/71/EF
20

Direktivet ble vedtatt med hjemmel i artikkel 57 nr. 2 og artikkel
66 i traktaten om opprettelse av Det europeiske fellesskap (“EF”),
nå artikkel 53 nr. 1 og artikkel 62 i traktaten om Den europeiske
unions virkemåte (“TEUV”). Direktivet nedfeller grunnprinsippene
i artikkel 56 TEUV (tidl. artikkel 49 EF) slik de er utviklet
gjennom EU-domstolens rettspraksis. Ifølge punkt 3 i fortalen er
direktivet basert på den forutsetning at det indre marked skaper
et dynamisk miljø for tjenesteyting over landegrensene ved at
foretak midlertidig kan sende ut arbeidstakere for å utføre arbeid
på territoriet til en annen medlemsstat enn den stat hvor de
vanligvis er sysselsatt. Samtidig har direktivet som mål å fremme
”rettferdig konkurranse og tiltak som garanterer respekt for
arbeidstakernes rettigheter” (punkt 5 i fortalen).

21

For å forene disse mål og unngå problemer med hensyn til hvilken
lovgivning som kommer til anvendelse på ansettelsesforhold over
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relationships, the Directive was adopted with a view to laying
down, in the interests of employers and their personnel, terms
and conditions governing the employment relationship where
an undertaking established in one EEA State posts workers on
a temporary basis to the territory of another EEA State for the
purposes of providing a service (see Case C-341/05 Laval un
Partneri [2007] ECR I-11767, paragraph 58).
22

As noted in recitals seven and eight in the preamble, the Directive
operates on the basic principles of the Rome Convention of 19
June 1980 on the law applicable to contractual obligations, which
provides, as a general rule, for the free choice of law made by
the parties (Article 3 of the Convention, and, for the purposes
of Union law, Article 3 of Regulation (EC) No 593/2008 of the
European Parliament and of the Council of 17 June 2008, “the
Rome Regulation”). In the absence of a choice, it follows from
Article 6(2) of this Convention that a contract is, in general,
governed by the law of the country in which the employee
habitually carries out his work in the performance of the contract,
even if he is temporarily employed in another country, or, if
the employee does not habitually carry out his work in any one
country, by the law of the country in which the place of business
through which he was engaged is situated, unless it appears from
the circumstances as a whole that the contract is more closely
connected with another country. In the latter case the contract is
governed by the law of that country (see, for comparison, Article
4 of the Rome Regulation).

23

The aims of the Directive reflected, inter alia, in Article 3(1) are
to facilitate the free movement of services within the EEA while
ensuring a climate of fair competition and respect for the rights
of workers. The Directive seeks, first, to ensure a climate of fair
competition between national undertakings and undertakings
which provide services transnationally, insofar as it requires the
latter to afford their workers, as regards a limited list of matters,
the terms and conditions of employment laid down in the host
EEA State, by law, regulation or administrative provision or by
collective agreement or arbitration award within the meaning
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landegrensene, ble direktivet vedtatt med sikte på å fastsette,
til beste for arbeidsgiverne og deres ansatte, vilkårene for
ansettelsesforholdet der et foretak etablert i én EØS-stat sender
arbeidstakere midlertidig ut til territoriet til en annen EØS-stat for
å yte en tjeneste (se sak C-341/05 Laval un Partneri, Sml. 2007 s.
I-11767, avsnitt 58).
22

Som nevnt i punkt 7 og 8 i fortalen, er direktivet basert på
grunnprinsippene i Roma-konvensjonen av 19. juni 1980
om lovvalg på kontraktrettens område, som fastsetter som
hovedregel at partene fritt skal kunne velge lovgivning (artikkel 3
i konvensjonen, og i unionsretten artikkel 3 i europaparlamentsog rådsforordning (EF) nr. 593/2008 av 17. juni 2008, “Romaforordningen”). Der partene ikke har foretatt et lovvalg, følger
det av konvensjonens artikkel 6 nr. 2 at en avtale generelt skal
reguleres av lovgivningen i den stat der arbeidstakeren til vanlig
utfører arbeid under oppfyllelsen av avtalen. Dette gjelder selv
om vedkommende er midlertidig utsendt til en annen stat, eller
dersom arbeidstakeren ikke til vanlig utfører arbeid i en bestemt
stat, av lovgivningen i den stat der det forretningssted som har
ansatt vedkommende befinner seg, med mindre det fremgår av
omstendighetene som helhet at avtalen er nærmere knyttet til en
annen stat. I så fall skal avtalen reguleres av lovgivningen i denne
stat (se, for sammenligning, artikkel 4 i Roma-forordningen).

23

Målene for direktivet, slik de blant annet fremgår av artikkel 3 nr.
1, er å fremme fri bevegelighet for tjenester i EØS-området og
samtidig sikre rettferdig konkurranse og tiltak som garanterer
respekt for arbeidstakernes rettigheter. Direktivet søker for det
første å sikre rettferdig konkurranse mellom nasjonale foretak
og foretak som yter tjenester over landegrensene, ved at de
sistnevnte foretak pålegges å gi sine arbeidstakere de samme
arbeids- og ansettelsesvilkår, på et begrenset antall områder,
som dem som gjelder i vertsstaten, som fastsatt ved lov eller
forskrift og/eller ved tariffavtaler eller voldgiftskjennelser som er
erklært å ha allmenn gyldighet i henhold til artikkel 3 nr. 8, som

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State

41
22

of Article 3(8), which constitute mandatory rules for minimum
protection (see, for comparison, Laval un Partneri, cited above,
paragraph 74).
24

The Directive seeks to prevent a situation from arising in which,
by applying to their workers the terms and conditions of
employment in force in the home EEA State as regards those
matters, undertakings established in other EEA States would
compete unfairly against undertakings of the host EEA State in
the framework of the transnational provision of services, if the
level of social protection in the host EEA State is higher.

25

Secondly, the provision seeks to ensure that posted workers
will have the rules of the EEA State for minimum protection as
regards the terms and conditions of employment relating to those
matters applied to them while they work on a temporary basis in
the territory of that EEA State.

26

The consequence of affording such minimum protection – if
the level of protection resulting from the terms and conditions
of employment granted to posted workers in the home EEA
State, as regards the matters referred to in Article 3(1), first
subparagraph, points (a) to (g) of the Directive, is lower than the
level of minimum protection afforded in the host EEA State – is
to enable those workers to enjoy better terms and conditions of
employment in the host EEA State (compare Laval un Partneri,
cited above, paragraphs 73 to 77).

27

Thus, the first subparagraph of Article 3(1) of the Directive
provides that EEA States are to ensure that, whatever the
law applicable to the employment relationship, undertakings
providing transnational services guarantee posted workers the
terms and conditions of employment, involving those matters
covered by that article, which are established in the EEA State in
which the work is carried out.

28

As regards the degree of protection for workers that host EEA
States are entitled to require undertakings established in other
EEA States to observe when they post workers to their territory,
it must be kept in mind that the application of the terms and
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utgjør kjernen av ufravikelige regler for minimumsvern (se, for
sammenligning, Laval un Partneri, som omtalt over, avsnitt 74).
24

Direktivet søker å forhindre at det oppstår en situasjon der foretak
etablert i andre EØS-stater gjennom å anvende hjemstatens
arbeids- og ansettelsesvilkår for sine arbeidstakere, vil få
en urettmessig konkurransefordel overfor foretak etablert i
vertsstaten ved tjenesteytelser over landegrensene, dersom nivået
for sosial beskyttelse er høyere i vertsstaten.

25

For det andre søker bestemmelsen å sikre at utsendte
arbeidstakere nyter godt av EØS-statens regler for minimumsvern
når det gjelder arbeids- og ansettelsesvilkårene på de områder
som får anvendelse for dem når de arbeider midlertidig i
vertsstaten.

26

Følgene av å gi et slikt minimumsvern – dersom det
beskyttelsesnivå som følger av arbeids- og ansettelsesvilkårene
som gis utsendte arbeidstakere i hjemstaten på områdene nevnt
i artikkel 3 nr. 1 første ledd bokstav a) til g) i direktivet, er lavere
enn det minimumsvern som gis i vertsstaten – er å gi disse
arbeidstakere bedre arbeids- og ansettelsesvilkår i vertsstaten (se,
for sammenligning, Laval un Partneri, som omtalt over, avsnitt 73
til 77).

27

Dermed fastsetter direktivet i artikkel 3 nr. 1 første ledd at EØSstatene skal påse at uansett hvilken lovgivning arbeidsforholdet
er underlagt, skal foretak som yter tjenester over landegrensene
sikre utsendte arbeidstakere de arbeids- og ansettelsesvilkår, som
gjelder områdene angitt i nevnte artikkel, som er fastsatt i den
EØS-stat der arbeidet utføres.

28

Når det gjelder nivået for vern av arbeidstakere som vertsstaten
har anledning til å pålegge foretak etablert i andre EØS-stater å
overholde når de sender arbeidstakere til deres territorium, må
man ta hensyn til at anvendelsen av arbeids- og ansettelsesvilkår
som faller inn under virkeområdet til artikkel 3 nr. 1 første ledd
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conditions covered by Article 3(1), first subparagraph, points
(a) to (g), constitutes a derogation from the principle that the
legislation of the EEA State of origin applies to such a situation
(see the Opinion of Advocate General Mengozzi in Laval un
Partneri, cited above, point 132).
29

The provisions in points (a) to (g) of the first subparagraph of
Article 3(1) expressly define – through the matters referred to
therein – the degree of protection for workers that host EEA
States are entitled to require in this context. To this effect, Article
3(1) sets out an exhaustive list of the matters in respect of which
a host EEA State may give priority to its own rules. The host state
is therefore barred from extending the terms and conditions
specified in the provisions cited, as any other interpretation would
amount to depriving the Directive of its full effectiveness (see
Case E-12/10 ESA v Iceland, judgment of 28 June 2011, not yet
reported, paragraph 40 and the case-law cited).

30

This interpretation entails that the level of protection which must
be guaranteed to workers posted to the territory of the host EEA
State is limited, in principle, to the matters provided for in Article
3(1), first subparagraph, points (a) to (g) of the Directive. This
applies, unless, pursuant to the law or collective agreements
in the EEA State of origin, those workers already enjoy more
favourable terms and conditions of employment as regards the
matters referred to in that provision (see ESA v Iceland, cited
above, paragraph 41, and, for comparison, Laval un Partneri, cited
above, paragraph 81).

31

However, the Directive does not harmonise the material content of
those mandatory rules for minimum protection. Accordingly, the
content of these rules may be freely defined by the EEA States,
in compliance with the EEA Agreement and the general principles
of EEA law (see ESA v Iceland, cited above, paragraph 45, and, for
comparison, Laval un Partneri, cited above, paragraph 60, and the
case-law cited).

32

As regards the definition of these mandatory rules for minimum
protection under the Directive, it must be borne in mind that the
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bokstav a) til g), utgjør et unntak fra prinsippet om at det er
lovgivningen i hjemstaten som kommer til anvendelse i slike
situasjoner (se generaladvokat Mengozzis forslag til avgjørelse i
Laval un Partneri, som omtalt over, avsnitt 132).
29

Bestemmelsene i artikkel 3 nr. 1 første ledd bokstav a) til g)
definerer uttrykkelig – ved de områder som der er angitt – den
grad av beskyttelse som vertsstaten har rett til å kreve for
arbeidstakere i denne sammenheng. Derfor inneholder artikkel 3
nr. 1 en uttømmende liste over de områder der vertsstaten kan
gi sine egne regler forrang. Vertsstaten er følgelig avskåret fra
å pålegge arbeids- og ansettelsesvilkår utover de som er angitt
i de nevnte bestemmelser, da enhver annen tolkning ville frata
direktivet sin fulle effektivitet (se sak E-12/10 ESA mot Island,
dom av 28. juni 2011, ennå ikke i Sml., avsnitt 40, og den
rettspraksis som det vises til der).

30

Denne tolkning innebærer at det beskyttelsesnivå som vertsstaten
skal sikre arbeidstakere utsendt til dens territorium, i prinsippet
er begrenset til områdene angitt i artikkel 3 nr. 1 første ledd
bokstav a) til g) i direktivet. Dette gjelder med mindre disse
arbeidstakere i medhold av lov eller tariffavtaler i hjemstaten
allerede er sikret gunstigere arbeids- og ansettelsesvilkår på
områdene angitt i nevnte bestemmelse (se ESA mot Island, som
omtalt over, avsnitt 41, og for sammenligning, Laval un Partneri,
som omtalt over, avsnitt 81).

31

Direktivet harmoniserer imidlertid ikke det materielle innhold i de
ufravikelige regler for minimumsvern. Følgelig kan EØS-statene
fritt definere innholdet i disse regler, i samsvar med EØS-avtalen
og generelle EØS-rettslige prinsipper (se ESA mot Island, som
omtalt over, avsnitt 45, og for sammenligning, Laval un Partneri,
som omtalt over, avsnitt 60, og den rettspraksis som det vises til
der).

32

Når det gjelder definisjonen av disse ufravikelige regler for
minimumsvern etter direktivet, må det tas i betraktning at for
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need to ensure that EEA law is fully applied requires EEA States
not only to bring their legislation into conformity with EEA law
but also to do so by adopting rules of law capable of creating a
situation which is sufficiently precise, clear and transparent to
allow individuals to know the full extent of their rights and rely on
them before the national courts (see, to that effect, with regard to
directives, Case C‑233/00 Commission v France [2003] ECR I‑6625,
paragraph 76, and Case C‑162/99 Commission v Italy [2001] ECR
I‑541, paragraph 22).
33

For the purposes of the Directive, this obligation extends both
in relation to foreign service providers and to posted workers.
Article 4(3) of the Directive establishes that EEA States must
take all appropriate measures to make information on terms and
conditions of employment referred to in Article 3 of the Directive
generally available.

34

Turning to the question of the referring court whether terms and
conditions that are held to be compatible with the Directive must
also be evaluated in light of Article 36 EEA, it must be kept in mind
that the provisions of the Directive form part of secondary EU
law adapted to the EEA Agreement by way of Protocol 1 thereto,
which must be given, as far as possible, an interpretation which
renders them consistent with the provisions of the EEA Agreement
and the general principles of EEA law (see, for comparison, Case
C‑105/94 Celestini [1997] ECR I‑2971, paragraph 32, and Joined
Cases C‑90/90 and C‑91/90 Neu and Others [1991] ECR I-3617,
paragraph 12).

35

Therefore, the questions submitted by the referring court regarding
particular terms and conditions of employment will, where
necessary, be examined jointly under the provisions of the Directive
interpreted in the light of Article 36 EEA, and, where appropriate,
under the latter provision itself (see, for comparison, Laval un
Partneri, cited above, paragraph 61, and the case-law cited).

36

Accordingly, there is no need to provide a separate answer to the
second question of the referring court concerning the compatibility
of these terms and conditions of employment with Article 36 EEA.
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å sikre EØS-retten full gjennomslagskraft, må EØS-statene ikke
bare bringe sin lovgivning i samsvar med EØS-retten, men de må
også gjøre dette ved å vedta lovbestemmelser egnet til skape en
rettstilstand som er tilstrekkelig presis, klar og gjennomsiktig, slik
at enkeltpersoner kan få fullt kjennskap til sine rettigheter og kan
påberope seg disse for nasjonale domstoler (se, når det gjelder
direktiver, sak C‑233/00 Kommisjonen mot Frankrike, Sml. 2003 s.
I‑6625, avsnitt 76, og sak C‑162/99 Kommisjonen mot Italia, Sml.
2001 s. I‑541, avsnitt 22).
33

Innenfor rammen av direktivet gjelder denne forpliktelse både i
relasjon til utenlandske tjenesteytere og utsendte arbeidstakere.
Artikkel 4 nr. 3 i direktivet fastsetter at EØS-statene skal treffe alle
hensiktsmessige tiltak for å gjøre informasjonen om arbeids- og
ansettelsesvilkår nevnt i artikkel 3 allment tilgjengelig.

34

Når det gjelder den anmodende domstols spørsmål om arbeidsog ansettelsesvilkår som er i samsvar med direktivet også må
vurderes i lys av EØS-avtalen artikkel 36, må det tas hensyn til
at direktivets bestemmelser inngår i sekundær EU-rett tilpasset
til EØS-avtalen ved avtalens protokoll 1, og derfor i størst mulig
grad skal tolkes slik at de er i samsvar med bestemmelsene
i EØS-avtalen og generelle EØS-rettslige prinsipper (se, for
sammenligning, sak C‑105/94 Celestini, Sml. 1997 s. I‑2971,
avsnitt 32, og forente saker C‑90/90 og C‑91/90 Neu m.fl., Sml.
1991 s. I-3617, avsnitt 12).

35

Der det er nødvendig, vil derfor spørsmålene fra den anmodende
domstol vedrørende bestemte arbeids- og ansettelsesvilkår
prøves under ett etter direktivets bestemmelser lest i lys av EØSavtalen artikkel 36 og, der det er hensiktsmessig, etter sistnevnte
bestemmelse alene (se, for sammenligning, Laval un Partneri, som
omtalt over, avsnitt 61, og den rettspraksis som det vises til der).

36

Følgelig er det ikke nødvendig å besvare den anmodende
domstols andre spørsmål særskilt med hensyn til om disse
arbeids- og ansettelsesvilkår er forenlige med EØS-avtalen artikkel
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As the third question is based on the premise that a separate
answer is given to the second question, there is no need to
address that question.
Question 1(a): Maximum working hours
Observations submitted to the Court
37

According to the first and second indents of the first
subparagraph of Article 3(1) of the Directive, the terms and
conditions of employment covering the matters referred to in
points (a) to (g) thereof to be observed in the transnational
provision of services must have been established either by law,
regulation or administrative provision, or by collective agreements
or arbitration awards which have been declared universally
applicable pursuant to Article 3(8). Collective agreements
and arbitration awards for the purposes of the latter provision
are those which must be observed by all undertakings in the
geographical area and in the profession or industry concerned.

38

The parties to the main proceedings appear to agree, in principle,
that the terms and conditions of employment contested in the
main proceedings have been laid down in collective agreements
declared universally applicable pursuant to the Norwegian
Universal Application Act. In light of this, Norway appears to
have made use of the possibility provided for in the second
subparagraph of Article 3(8) of the Directive.

39

However, the parties disagree whether the terms and conditions
listed in the Tariff Board Regulation, which stipulates in Section 5
that normal working hours may not exceed 37.5 hours per week
and in Section 6 which supplements to the hourly rate must be
paid for work outside normal working hours, are included within
Article 3(1), first subparagraph, point (a), or alternatively, point
(c) of the same subparagraph.

40

The Appellants argue that the national court’s question whether
host EEA States are permitted to oblige undertakings posting
workers to that State to guarantee terms and conditions regarding
maximum normal working hours should be understood as seeking
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36. Ettersom det tredje spørsmål er basert på den forutsetning
at det andre spørsmål besvares særskilt, er det ikke nødvendig å
behandle det tredje spørsmål.
Spørsmål 1a): Lengste arbeidstid
Innlegg fremlagt for EFTA-domstolen
37

Ifølge artikkel 3 nr. 1 første ledd første og annet strekpunkt
i direktivet må arbeids- og ansettelsesvilkår på områdene
nevnt i bokstav a) til g) som skal overholdes når tjenester
ytes over landegrensene, være fastsatt ved lov, forskrift, eller
ved tariffavtaler eller voldgiftskjennelser som er erklært å ha
allmenn gyldighet i henhold til artikkel 3 nr. 8. Med tariffavtaler
og voldgiftskjennelser menes etter sistnevnte bestemmelse
tariffavtaler eller voldgiftskjennelser som må overholdes av alle
foretak i det aktuelle geografiske område og innenfor det aktuelle
yrke eller næring.

38

Partene i hovedsaken synes i prinsippet å være enige om at
arbeids- og ansettelsesvilkårene som den nasjonale domstol skal
behandle, er fastsatt i tariffavtaler som er allmenngjort i medhold
av den norske allmenngjøringslov. I lys av dette synes Norge å
ha benyttet muligheten som gis i artikkel 3 nr. 8 annet ledd i
direktivet.

39

Imidlertid er partene uenige om arbeids- og ansettelsesvilkårene
angitt i Tariffnemndas forskrift, som i § 5 fastsetter at ordinær
arbeidstid ikke skal overstige 37,5 timer per uke, og i § 6 hvilke
tillegg til timesatsen som skal betales for arbeid utover ordinær
arbeidstid, er omfattet av artikkel 3 nr. 1 første ledd bokstav a),
eller alternativt bokstav c) i samme ledd.

40

De ankende parter gjør gjeldende at den nasjonale domstols
spørsmål om vertsstaten kan pålegge foretak som sender ut
arbeidstakere til denne stats territorium å sikre arbeids- og
ansettelsesvilkår med hensyn til lengste ordinære arbeidstid, bør
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to establish, in particular, whether Article 3(1) of the Directive
permits EEA States to make maximum normal working hours
applicable to foreign service providers.
41

In this regard, the Appellants submit that point (a) of the first
subparagraph of Article 3(1) of the Directive does not seek
to impose on foreign service providers the host EEA State’s
definition concerning ordinary working hours and overtime.
Instead, a host EEA State may establish only the maximum work
period, irrespective of whether the hours included within this
period are considered ordinary working time or overtime, as
such rules are intended to protect workers’ health and not their
pay. Therefore, in the Appellants’ view, Norway is precluded from
imposing on foreign service providers its regulations on what
constitutes ordinary working time and overtime.

42

The Appellants argue also that point (c) of the first subparagraph
of Article 3(1) does not permit the host EEA State to define
the hours which constitute overtime as this provision concerns
overtime rates. In the alternative, the Appellants observe that the
Working Environment Act contains provisions on ordinary working
time which set this at 40 hours per week. In their view, this
constitutes the relevant minimum protection under the Directive
interpreted in the light of Article 36 EEA. Accordingly, the
Norwegian authorities are precluded from declaring alternative
terms established in collective agreements applicable to foreign
service providers without any reference to what is necessary for
the protection of the relevant workers’ health.

43

In the Defendant‘s view, it follows from the wording, objectives
and context of point (c) of the first subparagraph of Article 3(1)
of the Directive that the host EEA State’s competence to define
“minimum rates of pay, including overtime rates” includes both
the determination of the amounts of pay due and the definition
of the working conditions under which the relevant minimum
amount is due. Consequently, the determination of overtime work
and the amount of pay which is due for such work, as set out in
Sections 5 and 6 of the Tariff Board Regulation, falls within the
scope of point (c) of the first subparagraph of Article 3(1).
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forstås slik at den særlig søker å fastslå om direktivets artikkel
3 nr. 1 tillater EØS-statene å gjøre lengste ordinære arbeidstid
gjeldende for utenlandske tjenesteytere.
41

I denne relasjon anfører de ankende parter at artikkel 3 nr. 1
første ledd bokstav a) i direktivet ikke søker å pålegge utenlandske
tjenesteytere vertsstatens definisjon av ordinær arbeidstid og
overtid. En vertsstat kan bare fastsette lengste arbeidstid, uten
hensyn til om timene innenfor denne betraktes som ordinær
arbeidstid eller overtid, ettersom slike regler er ment å verne
arbeidstakernes helse, ikke deres lønn. Etter de ankende
parters syn er derfor Norge forhindret fra å pålegge utenlandske
tjenesteytere sine regler med hensyn til hva som utgjør ordinær
arbeidstid og overtid.

42

De ankende parter hevder også at artikkel 3 nr. 1 første ledd
bokstav c) i direktivet ikke tillater vertsstaten å definere hva som
utgjør overtid, da denne bestemmelse gjelder overtidsbetaling.
Subsidiært bemerker de ankende parter at arbeidsmiljøloven
inneholder bestemmelser om ordinær arbeidstid, fastsatt til
40 timer per uke. Etter deres syn utgjør dette det relevante
minimumsvern direktivet gir, tolket i lys av EØS-avtalen artikkel
36. Følgelig har norske myndigheter ikke anledning til å
allmenngjøre alternative vilkår fastsatt i tariffavtaler overfor
utenlandske tjenesteytere uten å vise til hva som er nødvendig for
å verne de berørte arbeidstakeres helse.

43

Ifølge ankemotparten følger det av ordlyden, formålet og
konteksten i artikkel 3 nr. 1 første ledd bokstav c) i direktivet at
vertsstatens kompetanse til å fastsette “minstelønn, herunder
overtidsbetaling” både omfatter fastsettelsen av lønn som skal
betales og definisjonen av arbeidsvilkårene som utgjør grunnlaget
for den relevante minstelønn. Følgelig faller fastsettelsen av
overtidsarbeid og betaling for slikt arbeid, som fastsatt i §§ 5 og 6
i Tariffnemndas forskrift, inn under virkeområdet til artikkel 3 nr.
1 første ledd bokstav c).
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44

In the alternative, the Defendant contends that Section 5 of the
Tariff Board Regulation, which stipulates normal working hours
and thus what is deemed overtime, is designed to and has the
effect of laying down the maximum ordinary working hours per
week. Any exceptions to this require extraordinary circumstances.
Consequently, the Defendant considers Section 5 of the Tariff
Board Regulation to fall not only within the scope of point (c)
but also point (a) of the first subparagraph of Article 3(1) of the
Directive.

45

Based on this alternative line of reasoning, the Defendant
considers point (a) of the first subparagraph of Article 3(1) of
the Directive not to preclude a Member State from extending
to workers posted to its territory terms and conditions of
employment applicable in the Member State where the work
is carried out concerning maximum ordinary working hours
laid down in a collective agreement and declared universally
applicable within the meaning of Article 3(8).

46

The Governments of Belgium, Poland and Sweden essentially
argue that the provisions in Article 3(1), first subparagraph,
points (a) and (c), of the Directive do not prevent an EEA State
from securing workers posted to its territory from another EEA
State terms and conditions relating to maximum normal working
hours contained in an universally applicable nationwide collective
agreement. This view is shared by ESA and the Commission.

Findings of the Court
47

In response to the question of the national court whether terms
and conditions on “maximum normal working hours”, such as
those described in its request, are compatible with the Directive,
the Court finds it appropriate to address this issue in light of both
points (a) and (c) of the first subparagraph of Article 3(1) of the
Directive.

48

It follows from the wording of point (a) of the first subparagraph
of Article 3(1) that EEA States are permitted to lay down terms
and conditions on maximum working hours as mandatory rules
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Subsidiært anfører ankemotparten at § 5 i Tariffnemndas
forskrift, som fastsetter ordinær arbeidstid og dermed hva
som anses som overtid, er utformet med sikte på og har den
virkning at den fastsetter lengste ordinære ukentlige arbeidstid.
Ethvert unntak fra dette forutsetter særlige omstendigheter.
Ankemotparten ser det derfor slik at § 5 ikke bare faller inn under
virkeområdet for bokstav c) men også for bokstav a) i artikkel 3
nr. 1 første ledd i direktivet.

45

På grunnlag av dette subsidiære resonnement anser
ankemotparten at artikkel 3 nr. 1 første ledd bokstav a) i
direktivet ikke er til hinder for at en medlemsstat kan sikre
arbeidstakere utsendt til dens territorium de arbeids- og
ansettelsesvilkår med hensyn til lengste ordinære arbeidstid som
kommer til anvendelse i den medlemsstat der arbeidet utføres,
som fastsatt ved en tariffavtale som er erklært å ha allmenn
gyldighet i henhold til artikkel 3 nr. 8.

46

Belgias, Polens og Sveriges regjeringer hevder i hovedsak at
bestemmelsene i artikkel 3 nr. 1 første ledd bokstav a) og
c) i direktivet ikke er til hinder for at en EØS-stat kan sikre
arbeidstakere utsendt til dens territorium fra en annen EØS-stat
de vilkår med hensyn til lengste ordinære arbeidstid som er
fastsatt i en landsomfattende tariffavtale med allmenn gyldighet.
ESA og Kommisjonen deler denne oppfatning.

Rettens bemerkninger
47

Som svar på den nasjonale domstols spørsmål om vilkårene for
“lengste ordinære arbeidstid”, som dem som er beskrevet i dens
anmodning, er forenlige med direktivet, finner EFTA-domstolen
det hensiktsmessig å foreta vurderingen i lys av både bokstav a)
og c) i artikkel 3 nr. 1 første ledd i direktivet.

48

Det følger av ordlyden i bokstav a) i artikkel 3 nr. 1 første ledd
at EØS-statene har anledning til å fastsette vilkår med hensyn
til lengste arbeidstid som ufravikelige regler for minimumsvern
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of minimum protection, provided this is done by law, regulation
or administrative provisions, or by arbitration awards or collective
agreements that have been declared universally applicable as
provided for in Article 3(8) of the Directive.
49

By their submissions in which they note that the Working
Environment Act contains provisions on ordinary working time and
sets this at 40 hours per week, the Appellants appear to argue
that Article 3(1) of the Directive cannot apply to the definition of
maximum normal working hours established in Section 5 of the
Tariff Board Regulation, on the basis that the mandatory rules for
minimum protection are not laid out in the contested Regulation
but in national legislation.

50

With regard to this argument, the Court notes that it follows from
the first subparagraph of Article 3(1) of the Directive, which sets
out the instruments which may establish terms and conditions
regarding the matters covered in points (a) to (g) that, in order to
qualify as a mandatory rule for minimum protection, collectively
agreed terms and conditions regarding maximum working hours
must be generally applicable in accordance with Article 3(8).

51

This requirement entails that the terms and conditions must be
observed by all undertakings which are in a comparable situation
in the geographical area and in the profession or industry
concerned. Thus, agreements containing rules on working hours
that deviate from the scheme laid down in national legislation and
which do not apply to all undertakings in a comparable situation
are, in principle, not compatible with the Directive.

52

In this connection, it must be recalled that it is not for the Court
to rule on the interpretation of provisions of national law and
that the Court must generally take account, under the division of
jurisdiction between it and the national courts, of the factual and
legislative context, as described in the request for an Advisory
Opinion.

53

Therefore, it is for the national court to ascertain whether the
arguments concerning the application of Norwegian law put
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forutsatt at dette gjøres ved lov eller forskrift og/eller ved
allmenngjorte tariffavtaler eller voldgiftskjennelser som er erklært
å ha allmenn gyldighet i henhold til artikkel 3 nr. 8 i direktivet.
49

Ved sine innlegg, der de bemerker at arbeidsmiljøloven inneholder
bestemmelser om ordinær arbeidstid og fastsetter denne til
40 timer per uke, synes de ankende parter å gjøre gjeldende at
artikkel 3 nr. 1 i direktivet ikke kan få anvendelse på definisjonen
av lengste ordinære arbeidstid fastsatt i § 5 i Tariffnemndas
forskrift, med den begrunnelse at de ufravikelige regler for
minimumsvern ikke er fastsatt i den omtvistede forskrift men i
nasjonal lovgivning.

50

Til denne argumentasjon vil EFTA-domstolen bemerke at det
følger av artikkel 3 nr. 1 første ledd i direktivet – som angir de
måter som arbeids- og ansettelsesvilkår på områdene angitt i
bokstav a) til g) – at for å kvalifisere som en ufravikelig regel om
minimumsvern, må kollektivt avtalte vilkår vedrørende lengste
arbeidstid ha allmenn gyldighet i samsvar med artikkel 3 nr. 8.

51

Dette krav innebærer at vilkårene må overholdes av alle foretak
som er i en tilsvarende situasjon i det aktuelle geografiske område
og innenfor det aktuelle yrke eller næring. Dermed er avtaler som
inneholder arbeidstidsregler som avviker fra ordningen fastsatt i
nasjonal lovgivning og som ikke gjelder for alle foretak som er i en
tilsvarende situasjon, i prinsippet ikke i samsvar med direktivet.

52

I denne sammenheng minnes det om at det ikke er EFTAdomstolen som skal treffe avgjørelse om tolkningen av
bestemmelser i nasjonal lovgivning, og at EFTA-domstolen, i
henhold til kompetansefordelingen med nasjonale domstoler,
generelt skal legge til grunn de faktiske og rettslige
omstendigheter som er beskrevet i anmodningen om rådgivende
uttalelse.

53

Derfor er det den nasjonale domstol som må bringe på det rene
om de argumenter de ankende parter har fremholdt for EFTA-
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forward by the Appellants before the Court are well founded. In
this regard, the national court must verify whether the conditions
of Article 3(8) of the Directive are met, that is, whether or not
the collective agreement applies in a general and equal manner
to all similar undertakings in the geographical area and in the
profession or industry concerned.
54

Provided that the conditions laid down in Article 3(8) of the
Directive referred to above are met and the general principles of
EEA law are complied with, it follows from points (a) and (c) of
the first subparagraph of Article 3(1) of the Directive that EEA
States are free to set limits both for maximum and for normal
working hours, as well as to adapt such limits in relation to
specific professions or industries.

55

With regard to the latter aspect, the Court considers it evident
that the protection of workers may call for more stringent rules
with regard to some professions or industries than others, and
that EEA States must be at liberty, within the limits of the general
principles of EEA law, to adopt legislation or declare collective
agreements or arbitration awards universally applicable in order
to achieve the level of protection they consider necessary.

56

In relation to the question of rates of pay for work beyond
maximum normal working hours, the Court notes that “overtime
rates” are explicitly allowed for in point (c) of the first paragraph
of Article 3(1) of the Directive. Furthermore, the wording of
point (a) of the first paragraph of Article 3(1) presupposes that
there may be more than one maximum work period. Terms and
conditions covering maximum work periods may thus result in
several maximum levels contained in different legal provisions.
Moreover, maximum levels may vary, not only between EEA States,
but also within one EEA State.

57

However, the possibility for EEA States to intervene in terms of
pay is limited under the Directive to matters concerning minimum
rates of pay, as stated in point (c) of the first subparagraph of
Article 3(1) of the Directive. Accordingly, the overtime rates of
pay must be limited to minimum rates for work outside maximum

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State

56
30

Book 1

Judgment

Case
E-2/11

domstolen vedrørende anvendelsen av norsk lov er velfunderte. I
den sammenheng må den nasjonale domstol vurdere om vilkårene
i artikkel 3 nr. 8 i direktivet er oppfylt, det vil si om tariffavtalen
gjelder generelt og på samme måte for alle tilsvarende foretak i
det aktuelle geografiske område og innenfor det aktuelle yrke eller
næring.
54

Forutsatt at vilkårene fastsatt i artikkel 3 nr. 8 i direktivet er
oppfylt og de generelle EØS-rettslige prinsipper er overholdt,
følger det av bokstav a) og c) i artikkel 3 nr. 1 første ledd i
direktivet at EØS-statene har anledning til å sette grenser både
for lengste arbeidstid og for ordinær arbeidstid og dessuten kan
tilpasse grensene i forhold til bestemte yrker og næringer.

55

Hva angår sistnevnte, er det etter EFTA-domstolens oppfatning
klart at vernet av arbeidstakere kan kreve strengere regler i visse
yrker eller næringer enn i andre, og at EØS-statene har anledning
til, innenfor grensene av EØS-rettslige prinsipper, å vedta
lovgivning eller erklære tariffavtaler eller voldgiftskjennelser å ha
allmenn gyldighet for å oppnå det beskyttelsesnivå de anser som
nødvendig.

56

Når det gjelder spørsmålet om betaling for arbeid utover
lengste ordinære arbeidstid, vil EFTA-domstolen bemerke at
“overtidsbetaling” uttrykkelig tillates etter artikkel 3 nr. 1 første
ledd bokstav c) i direktivet. Videre innebærer ordlyden i bokstav
a) i artikkel 3 nr. 1 første ledd at det kan være mer enn én lengste
arbeidstid. Vilkår vedrørende lengste arbeidstid kan dermed
resultere i flere grenser for lengste arbeidstid fastsatt i forskjellige
bestemmelser. Videre kan grensene for lengste tillatte arbeidstid
variere ikke bare EØS-statene imellom men også innenfor en og
samme EØS-stat.

57

Muligheten for EØS-statene til å gripe inn i lønnsvilkår er etter
direktivet imidlertid begrenset til å gjelde minstelønn, jf. artikkel
3 nr. 1 første ledd bokstav c). Følgelig må overtidsbetaling være
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normal working hours and set out in a clear and accessible
manner, in accordance with requirements inherent in EEA law (see
paragraphs 32 to 33 of this judgment).
58

Thus, in reply to Question 1(a) of the referring court, the Court
holds that the term “maximum work periods and minimum
rest periods” set out in point (a) of the first subparagraph
of Article 3(1) of Directive 96/71/EC includes terms and
conditions regarding “maximum normal working hours”, such as
those described in the request, provided that these terms and
conditions apply in a general and equal manner to all similar
undertakings in the geographical area and in the profession or
industry concerned and, where these terms and conditions are
laid down by collective agreement, that the conditions of Article
3(8) of the Directive are satisfied.

59

The Court also finds that provisions of national legislation or
collective agreements declared universally applicable concerning
remuneration paid in compensation for working outside normal
working hours are compatible with the Directive, provided these
fall within the notion of “the minimum rates of pay” set out in
point (c) of the first subparagraph of Article 3(1) of the Directive.

60

Whether the terms and conditions contested in the main
proceedings correspond, in fact, to “maximum normal working
hours” and “minimum rates of pay” within the meaning of points
(a) and (c) of the first subparagraph of Article 3(1) and satisfy
the criteria of Article 3(8) of the Directive is for the national court
to determine.

Question 1(b): Additional remuneration to the basic hourly wage for
work assignments requiring overnight stays away from home, with an
exception for employees who are hired at the work site
Observations submitted to the Court
61

The Appellants observe that the second subparagraph of Article
3(1) of the Directive gives host States the freedom, subject to
the limits of Article 36 EEA, to establish minimum rates of pay.
However, in their view, the notion of “rates of pay” referred to
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begrenset til minstelønn for arbeid utenfor lengste ordinære
arbeidstid og må være fastsatt på en klar og lett forståelig måte, i
samsvar med EØS-rettens krav (se avsnitt 32 til 33 i denne dom).
58

Som svar på den anmodende domstols spørsmål 1 a) finner
EFTA-domstolen derfor at begrepet “lengste arbeidstid og
korteste hviletid” fastsatt i artikkel 3 nr. 1 første ledd bokstav a)
i direktivet omfatter vilkår om ”lengste ordinære arbeidstid” av
den art som er beskrevet i anmodningen, forutsatt at disse vilkår
gjelder generelt og på samme måte for alle tilsvarende foretak i
det aktuelle geografiske område og innenfor det aktuelle yrke eller
næring, og – dersom disse vilkår er fastsatt ved en tariffavtale – at
vilkårene i artikkel 3 nr. 8 i direktivet er oppfylt.

59

EFTA-domstolen finner videre at bestemmelser som er fastsatt
i nasjonal lov eller ved tariffavtale som er erklært å ha allmenn
gyldighet, og som gjelder lønn for arbeid utover ordinær
arbeidstid, er i samsvar med direktivet såfremt de faller inn under
begrepet “minstelønn” i artikkel 3 nr. 1 første ledd bokstav c) i
direktivet.

60

Om vilkårene som denne sak gjelder faktisk tilsvarer “lengste
ordinære arbeidstid” og “minstelønn” i artikkel 3 nr. 1 første ledd
bokstav a) og c) i direktivet og oppfyller kravene i artikkel 3 nr. 8,
er opp til den nasjonale domstol å avgjøre.

Spørsmål 1 b): Tilleggsvederlag til grunnlønn pr. time for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig, med
unntak for arbeidstakere som blir inntatt på arbeidsstedet
Innlegg fremlagt for EFTA-domstolen
61

De ankende parter bemerker at i henhold til artikkel 3 nr. 1
annet ledd i direktivet kan vertsstaten fritt fastsette satsene for
minstelønn, med forbehold for begrensningene fastsatt i EØSavtalen artikkel 36 EØS. De anser imidlertid at begrepet “lønn”
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in point (c) of the first subparagraph of Article 3(1) relates to
pay in the sense of consideration for the service provided under
the employment relationship and not reimbursement of costs.
Moreover, the use of the term “minimum” indicates a defined
level and not various components of a “remuneration package”.
62

The Defendant submits that point (c) of the first subparagraph
of Article 3(1) of the Directive acknowledges that the concept
of pay includes several constituent elements, reflecting, inter
alia, the conditions under which the work is carried out. While
the Court of Justice of the European Union has emphasised that
the Directive does not harmonise the material content of the
matters referred to in Article 3(1), first subparagraph, points (a)
to (g), the minimum wage is the only matter which the legislature
explicitly stated shall be defined in accordance with the host EEA
States’ law and/or practice. In that connection, given that caselaw already establishes that the material content of Article 3(1),
first subparagraph, points (a) to (g), may be freely defined by a
host Member State, in the Defendant’s view, this applies a fortiori
to the concept of “minimum rates of pay”.

63

The Defendant contends that there are two conditions that must
be respected in this regard. First, the minimum wage must be laid
down in accordance with the procedures provided for in Article
3(1) and (8) of the Directive and, second, the rates must be of a
minimum character.

64

The Defendant submits further that Member States may include
salaries and any other consideration which an employee receives
in return for his services within the concept of minimum rates
of pay, save for social security benefits and supplementary
retirement pension schemes. It is clear that the term “minimum
rates of pay” includes not only the basic minimum hourly rate,
but also other supplements and allowances that form part of
the minimum wage as specified by the host EEA State’s law and
practice.

65

In the Defendant’s view, it follows that provisions in a nationwide
collective agreement stipulating a supplementary minimum rate
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(“rates of pay”) nevnt i artikkel 3 nr. 1 første ledd bokstav c),
gjelder betaling i betydningen godtgjørelse for tjenesten som ytes
i et arbeidsforhold, og ikke refusjon av utgifter. Dessuten indikerer
bruken av begrepet “minstelønn” (“minimum” (rates of pay)) et
definert nivå og ikke ulike elementer i en “lønnspakke”.
62

Ankemotparten anfører at bokstav c) i artikkel 3 nr. 1 første ledd
i direktivet forutsetter at begrepet lønn består av flere elementer,
som blant annet gjenspeiler de vilkår arbeidet utføres under. Selv
om EU-domstolen har understreket at direktivet ikke harmoniserer
det materielle innhold av områdene nevnt i artikkel 3 nr. 1 første
ledd bokstav a) til g), så er minstelønnen det eneste område
som lovgiverne uttrykkelig har bestemt skal defineres i samsvar
med vertsstatenes lovgivning og/eller praksis. Siden rettspraksis
allerede har fastsatt at det materielle innhold i artikkel 3 nr. 1
første ledd bokstav a) til g) fritt kan defineres av en vertsstat,
gjelder dette etter ankemotpartens oppfatning desto mer for
begrepet “minstelønn”.

63

Ankemotparten hevder at det i dette henseende er to vilkår som
må oppfylles. For det første må minstelønnen være fastsatt
i samsvar med fremgangsmåtene etter artikkel 3 nr. 1 og 8 i
direktivet, og dernest må lønnen ha karakter av minstelønn.

64

Ankemotparten anfører videre at medlemsstatene kan inkludere
lønn og eventuelle andre vederlag som en arbeidstaker mottar
som en motytelse for sine tjenester i begrepet minstelønn,
bortsett fra trygdeytelser og supplerende yrkesbaserte
pensjonsordninger. Det er klart at “minstelønn” ikke bare
inkluderer minste grunnlønn per time, men også andre tillegg
og ytelser som inngår i minstelønnen som definert i vertsstatens
lovgivning og praksis.

65

Etter ankemotpartens oppfatning følger det av dette at
bestemmelser i en landsomfattende tariffavtale som fastsetter
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of pay, including reimbursement for travel, board and lodging,
for work requiring overnight stays away from home, fall within
the concept of “minimum rates of pay” and that, if declared
universally applicable, such provisions may apply to posted
workers in accordance with point (c) of the first subparagraph
and the second subparagraph of Article 3(1) of the Directive.
66

The Governments of Belgium, Poland and Sweden and the
Commission essentially agree with the Defendant that the
provision does not prevent an EEA State from securing workers
posted to its territory, from another EEA State, additional
remuneration to the basic hourly wage for work assignments
requiring overnight stays away from home as terms and
conditions of employment which have been established in
accordance with Article 3(8) of the Directive. ESA, on the other
hand, argues that such additional remuneration may only be
included within the concept of “minimum rates of pay” insofar as
such additional remuneration is considered part of the minimum
wage in the host State and does not alter the relationship between
the service provided and the remuneration paid. In ESA’s view,
this is for the referring court to determine.

Findings of the Court
67

By Question 1(b), the national court essentially seeks to
establish whether the Directive permits an EEA State to secure
workers posted to its territory from another EEA State additional
remuneration to the basic hourly wage for work assignments
requiring overnight stays away from home, with an exception for
employees who are hired at the work site.

68

It is clear from recital 12 in the preamble to the Directive that EEA
law does not preclude EEA States from applying their legislation,
or collective labour agreements entered into by management
and labour, relating to minimum wages to any person who is
employed, even temporarily, within their territory, no matter in
which EEA State the employer is established. The application
of such rules must, however, be appropriate for securing the
attainment of the objective which they pursue, that is, the
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et minimumstillegg, inklusive refusjon for reise, kost og losji, for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
faller inn under begrepet “minstelønn”, og at slike bestemmelser
kan – dersom de allmenngjøres – få anvendelse på utsendte
arbeidstakere i samsvar med første ledd bokstav c) og annet ledd
i artikkel 3 nr. 1 i direktivet.
66

Belgias, Polens og Sveriges regjeringer og Kommisjonen er i
hovedsak enige med ankemotparten i at bestemmelsen ikke er til
hinder for at en EØS-stat kan sikre arbeidstakere utsendt til dens
territorium fra en annen EØS-stat tilleggsvederlag til grunnlønnen
per time for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig, som arbeids- og ansettelsesvilkår som er fastsatt
i samsvar med artikkel 3 nr. 8 i direktivet. ESA gjør derimot
gjeldende at slikt tilleggsvederlag bare kan inkluderes i begrepet
minstelønn i den grad slikt tilleggsvederlag anses å være en del
av minstelønnen i vertsstaten og ikke endrer forholdet mellom
den tjeneste som ytes og vederlaget som betales. Etter ESAs
oppfatning er dette opp til den anmodende domstol å avgjøre.

Rettens bemerkninger
67

Med spørsmål 1 b) søker den nasjonale domstol hovedsakelig
å bringe på det rene om direktivet tillater en EØS-stat å sikre
arbeidstakere utsendt til dens territorium fra en annen EØSstat tilleggsvederlag til grunnlønn per time for arbeidsoppdrag
hvor overnatting utenfor hjemmet er nødvendig, med unntak for
arbeidstakere som blir inntatt på arbeidsstedet.

68

Det fremgår klart av punkt 12 i fortalen til direktivet at EØSretten ikke er til hinder for at EØS-statene anvender sin lovgivning
eller tariffavtaler inngått mellom partene i arbeidslivet om
minstelønn for personer som er ansatt, også midlertidig, på deres
territorium, uansett hvilken EØS-stat arbeidsgiveren er etablert
i. Anvendelsen av slike regler må imidlertid være egnet til å
sikre oppnåelse av det fastsatte mål, det vil si vern av utsendte
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protection of posted workers, and must not go beyond what is
necessary in order to attain that objective (see, for comparison,
Laval un Partneri, cited above, paragraph 57, and the case-law
cited).
69

Pursuant to the first subparagraph of Article 3(1) of the Directive,
posted workers are to be guaranteed terms and conditions of
employment concerning the matters referred to under points (a)
to (g) of that provision, which include, under point (c), minimum
rates of pay.

70

As stated in the second subparagraph of Article 3(1), the concept
of minimum rates of pay is a matter to be defined by the national
law and/or practice of the EEA State to whose territory the worker
is posted. In light of this and given the fact that the Directive
does not harmonise the material content of the mandatory rules
for minimum protection, that content may be freely defined by
the EEA States, provided that it does not hinder the provision of
services between the EEA States and is in compliance with the
EEA Agreement and general principles of EEA law. This includes,
for the purposes of the present case, Article 36 EEA (see
paragraphs 34 to 35 of this judgment and, for comparison, Laval
un Partneri, cited above, paragraph 68). Therefore, Question 1(b)
must be examined with regard to the Directive interpreted in the
light of Article 36 EEA, and, where appropriate, with regard to the
latter provision itself.

71

Article 3(1), first subparagraph, point (c), of the Directive does
not authorise a host EEA State to impose on undertakings which
post workers to its territory its system for determining all wages.
As this provision is intended to limit the possibility for EEA States
to intervene as regards minimum rates of pay, an entitlement to
remuneration for work assignments requiring overnight stay away
from home which is not set at a minimum rate does not fall within
the notion of “minimum rates of pay” within the meaning of point
(c) of the first subparagraph of Article 3(1) of the Directive (see,
to that effect, ESA v Iceland, cited above, paragraph 47, and, for
comparison, Case C-319/06 Commission v Luxembourg [2008]
ECR I-4323, paragraph 47).
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arbeidstakere, og ikke gå lenger enn det som er nødvendig for å
nå dette mål (se, for sammenligning, Laval un Partneri, som omtalt
over, avsnitt 57, og den rettspraksis som det vises til der).
69

I henhold til første ledd i artikkel 3 nr. 1 i direktivet skal
utsendte arbeidstakere sikres arbeids- og ansettelsesvilkår på
områdene nevnt i bokstav a) til g) i denne bestemmelse, herunder
minstelønn, jf. bokstav c).

70

Som angitt i artikkel 3 nr. 1 annet ledd skal begrepet minstelønn
defineres i samsvar med nasjonal lovgivning og/eller praksis
i den EØS-stat arbeidstakeren er utsendt til. I lys av dette og
hensett til at direktivet ikke harmoniserer det materielle innhold
i de ufravikelige regler for minimumsvern, kan EØS-statene fritt
definere dette innhold, under forutsetning av at det ikke er til
hinder for tjenesteyting over landegrensene i EØS-området og er
i samsvar med EØS-avtalen og generelle EØS-rettslige prinsipper.
Dette omfatter i relasjon til denne sak EØS-avtalen artikkel 36
(se avsnitt 34 til 35 i denne dom og, for sammenligning, Laval un
Partneri, som omtalt over, avsnitt 68). Derfor må spørsmål 1 b)
prøves etter direktivet lest i lys av EØS-avtalen artikkel 36 og, der
det er relevant, også etter sistnevnte bestemmelse alene.

71

Artikkel 3 nr. 1 første ledd bokstav c) i direktivet tillater ikke en
vertsstat å pålegge foretak som sender arbeidstakere til dens
territorium hele sitt lønnsfastsettelsessystem. Siden denne
bestemmelse er ment å avgrense EØS-statenes mulighet til å
gripe inn i saker som gjelder minstelønn, omfattes ikke en rett
til tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig som ikke er fastsatt til en minstesats av
begrepet “minstelønn” i bokstav c) i artikkel 3 nr. 1 første ledd i
direktivet (se ESA mot Island, som omtalt over, avsnitt 47, og for
sammenligning, sak C-319/06 Kommisjonen mot Luxembourg,
Sml. 2008 s. I-4323, avsnitt 47).
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72

Accordingly, an entitlement to additional remuneration for work
assignments requiring overnight stays away from home, such
as the one at issue in the main proceedings, may be compatible
with point (c) of the first subparagraph of Article 3(1) of the
Directive, provided it corresponds to a rate which is regarded as
the minimum rate of pay for such assignments. In accordance
with Article 4(3) of the Directive, furthermore, such terms and
conditions of employment must be expressly stated and rendered
transparent for both the foreign service provider and the posted
workers, and apply in a general and equal manner to all similar
undertakings in the geographical area and in the profession or
industry concerned, as noted at paragraphs 50 to 51 above.

73

In this assessment, the national court must take into account,
however, that provisions of national law setting out mandatory
rules for minimum protection must be sufficiently precise and
accessible that they do not render it impossible or excessively
difficult in practice for a firm taking advantage of its rights under
the Directive and Article 36 EEA to determine the obligations with
which it is required to comply with as regards minimum pay (see,
to that effect, Joined Cases C‑369/96 and C‑376/96 Arblade and
Others [1999] ECR I‑8453, paragraph 43, and Laval un Partneri,
cited above, paragraph 110). In this regard, it should be noted
that clear and accessible provisions on minimum protection are
also in the interest of workers.

74

In exercising the discretion accorded to them to define the
content of mandatory rules for minimum protection for the
purposes of Article 3(1) of the Directive, EEA States are obliged,
furthermore, to respect the EEA Agreement, in particular, in the
present case, Article 36 EEA. Therefore, even if the national court
finds that the remuneration which forms the subject of Question
1(b) satisfies the specific requirements of the Directive with
regard to minimum rates and other criteria, this question must
also be examined with regard to the provisions of the Directive
interpreted in the light of Article 36 EEA, and, where appropriate,
with regard to the latter provision itself (see paragraphs 34 to 35
of this judgment).
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Følgelig kan en rett til tilleggsvederlag for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, som det denne sak
gjelder, være forenlig med bokstav c) i artikkel 3 nr. 1 første ledd
i direktivet, forutsatt at den tilsvarer den lønn som betraktes som
minstelønn for slike oppdrag. I samsvar med artikkel 4 nr. 3 i
direktivet må dessuten slike arbeids- og ansettelsesvilkår være
uttrykkelig angitt og lett forståelige for både den utenlandske
tjenesteyter og de utsendte arbeidstakere og gjelde generelt og på
samme måte for alle tilsvarende foretak i det aktuelle geografiske
område og innenfor det aktuelle yrke eller næring, som beskrevet
i avsnitt 50 til 51 over.

73

I denne vurdering må imidlertid den nasjonale domstol ta hensyn
til at internrettslige bestemmelser som fastsetter ufravikelige
regler for minimumsvern må være så presise og forståelige at
de i praksis ikke gjør det umulig eller uforholdsmessig vanskelig
for et foretak som utøver sine rettigheter i henhold til direktivet
og EØS-avtalen artikkel 36 å fastslå hvilke forpliktelser det skal
overholde når det gjelder minstelønn (se forente saker C‑369/96
og C‑376/96 Arblade m.fl., Sml. 1999 s. I‑8453, avsnitt 43, og
Laval un Partneri, som omtalt over, avsnitt 110). I dette henseende
bør det bemerkes at klare og forståelige bestemmelser om
minimumsvern også er i arbeidstakernes interesse.

74

I utøvelsen av den skjønnsmyndighet de har til å definere
innholdet i ufravikelige regler for minimumsvern etter artikkel 3
nr. 1 i direktivet, er EØS-statene videre forpliktet til å overholde
EØS-avtalen, og i den foreliggende sak særlig dens artikkel 36.
Selv om den nasjonale domstol finner at vederlaget spørsmål
1 b) gjelder oppfyller direktivets særlige krav med hensyn til
minstelønn og andre kriterier, må spørsmålet derfor også prøves
etter direktivets bestemmelser lest i lys av EØS-avtalen artikkel 36
og, om nødvendig, også etter den sistnevnte bestemmelse alene
(se avsnitt 34 til 35 i denne dom).
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According to settled case-law, Article 36 EEA requires not only the
elimination of all discrimination on grounds of nationality against
providers of services who are established in another EEA State,
but also the abolition of any restriction, even if it applies without
distinction to national providers of services and to those of
other EEA States. Such a restriction is liable to prohibit, impede
or render less attractive the activities of a provider of services
established in another EEA State where he lawfully provides
similar services (see, for comparison, Arblade and Others, cited
above, paragraph 33, and the case-law cited).

76

In particular, EEA States may not make the provision of services
in their territory subject to compliance with all the conditions
required for establishment and thereby deprive of all practical
effectiveness the provisions of the EEA Agreement whose object
is, precisely, to guarantee the freedom to provide services. In
that regard, the application of the host EEA State’s national rules
to service providers is liable to prohibit, impede or render less
attractive the provision of services to the extent that it involves
expenses and additional economic burdens (see, to that effect,
Case C-165/98 Mazzoleni and ISA [2001] ECR I‑2189, paragraphs
23 to 24, and the case-law cited).

77

The Appellants in the main proceedings have contended that
the contested terms and conditions regarding additional
remuneration to the basic hourly wage for work assignments
requiring overnight stays away from home will certainly always
apply to service providers established abroad but not necessarily
to their domestic competitors. Therefore, such provisions impose
on those employers an additional economic burden that may
prohibit, impede or render less attractive the provision of their
services in the host State. In their view, the Directive, read in
conjunction with Article 36 EEA, cannot be interpreted in a
way that allows host States to impose measures which would
effectively exclude foreign service providers from their market.
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Ifølge fast rettspraksis krever EØS-avtalen artikkel 36 ikke bare
at all diskriminering på grunnlag av nasjonalitet av tjenesteytere
som er etablert i en annen EØS-stat fjernes, men også at
enhver restriksjon avskaffes, også om den ikke skiller mellom
innenlandske tjenesteytere og tjenesteytere fra andre EØS-stater.
En slik restriksjon kan medføre at virksomheten til en tjenesteyter
som er etablert i en annen medlemsstat der han lovlig yter
tilsvarende tjenester forbys, hemmes eller gjøres mindre
interessant (se, for sammenligning, Arblade m.fl., som omtalt over,
avsnitt 33, og den rettspraksis som det vises til der).

76

EØS-statene kan særlig ikke gjøre tjenesteyting på deres
territorium betinget av at alle vilkår for etablering er oppfylt,
da dette ville frata de bestemmelser i EØS-avtalen hvis formål
nettopp er å sikre fri bevegelighet for tjenester, enhver praktisk
virkning. I dette henseende vil anvendelsen av vertsstatens
nasjonale regler på tjenesteytere kunne medføre at tjenesteytingen
forbys, hemmes eller gjøres mindre interessant, i den grad disse
innebærer utgifter og ytterligere økonomiske byrder (se sak
C-165/98 Mazzoleni og ISA, Sml. 2001 s. I‑2189, avsnitt 23 til 24,
og den rettspraksis som det vises til der).

77

De ankende parter i hovedsaken har gjort gjeldende at
de omtvistede arbeids- og ansettelsesvilkår vedrørende
tilleggsvederlag til grunnlønn per time for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, med sikkerhet alltid vil
gjelde for tjenesteytere etablert i utlandet, men ikke nødvendigvis
for deres innenlandske konkurrenter. Derfor innebærer slike
bestemmelser at disse arbeidsgivere påføres en ekstra økonomisk
byrde som kan medføre at deres tjenester forbys, hemmes eller
gjøres mindre interessante i vertsstaten. Etter deres oppfatning
kan direktivet, lest i sammenheng med EØS-avtalen artikkel
36, ikke tolkes slik at vertsstatene tillates å pålegge tiltak som
medfører at utenlandske tjenesteytere i realiteten utelukkes fra
deres marked.
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It must therefore be examined whether terms and conditions on
additional remuneration, such as the term referred to in Question
1(b), constitute a restriction on the freedom to provide services,
and, if so, whether that restriction can be justified.

79

As correctly pointed out by the Appellants in the main
proceedings, the contested terms and conditions regarding
additional remuneration to the basic hourly wage for work
assignments requiring overnight stays away from home are liable
to make it less attractive, or more difficult, for foreign service
providers to perform their services in Norway, and therefore
constitute a restriction on the freedom to provide services within
the meaning of Article 36 EEA.

80

Where such domestic legislation is applicable without distinction
to all persons and undertakings operating in the territory of the
EEA State in which the service is provided, the restriction may be
justified where it meets overriding requirements relating to the
public interest in so far as that interest is not safeguarded by the
rules to which the provider of such a service is subject in the EEA
State in which he is established and in so far as it is appropriate
for securing the attainment of the objective which it pursues and
does not go beyond what is necessary in order to attain it (see,
for comparison, Case C‑60/03 Wolff & Müller [2004] ECR I‑9553,
paragraph 34, and Case C‑164/99 Portugaia Construções [2002]
ECR I‑787, paragraph 19, and the case-law cited).

81

In that regard, it must be pointed out that the overriding reasons
relating to the public interest already recognised in case-law
include the social protection of workers (compare Arblade and
Others, cited above, paragraph 36, and Mazzoleni and ISA, cited
above, paragraph 27).

82

The Appellants contend that the real purpose pursued by the
Universal Application Act, enabling the Tariff Board to declare
collective agreements universally applicable, and the decisions
issued by the Tariff Board is to protect domestic employment
opportunities, and not to protect workers as such.
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Det må derfor vurderes om arbeids- og ansettelsesvilkår
vedrørende tilleggsvederlag, slik som vilkåret omhandlet i
spørsmål 1 b), utgjør en restriksjon på adgangen til å yte
tjenester, og i så fall om denne restriksjon kan rettferdiggjøres.

79

Som de ankende parter for den nasjonale domstol korrekt
har påpekt, vil de omtvistede arbeids- og ansettelsesvilkår
om tilleggsvederlag til grunnlønn per time for arbeidsoppdrag
hvor overnatting utenfor hjemmet er nødvendig, kunne gjøre
det mindre interessant, eller vanskeligere, for utenlandske
tjenesteytere å yte sine tjenester i Norge, og de utgjør derfor en
restriksjon på den frie bevegelighet for tjenester etter EØS-avtalen
artikkel 36.

80

Dersom slik nasjonal lovgivning får lik anvendelse på alle personer
og foretak som driver virksomhet på territoriet til den EØS-stat
der tjenesten ytes, kan restriksjonen rettferdiggjøres dersom
den er begrunnet i tvingende allmenne hensyn i den utstrekning
slike hensyn ikke er ivaretatt av de regler yteren av den aktuelle
tjeneste er underlagt i den EØS-stat der han er etablert, og i den
utstrekning den er egnet til å sikre oppnåelse av det fastsatte mål
og ikke går lenger enn det som er nødvendig for å nå dette mål
(se, for sammenligning, sak C‑60/03 Wolff & Müller, Sml. 2004
s. I‑9553, avsnitt 34, og sak C‑164/99 Portugaia Construções,
Sml. 2002 s. I‑787, avsnitt 19, og den rettspraksis som det vises
til der).

81

I denne sammenheng må det fremheves at sosial trygghet
for arbeidstakere er blant de tvingende allmenne hensyn som
rettspraksis allerede har anerkjent (jf. Arblade m.fl., som omtalt
over, avsnitt 36, og Mazzoleni og ISA, som omtalt over, avsnitt 27).

82

De ankende parter gjør gjeldende at det reelle formål med
allmenngjøringsloven som gir Tariffnemnda myndighet til å
erklære at tariffavtaler skal ha allmenn gyldighet, og med de
vedtak Tariffnemnda fatter, er å beskytte det innenlandske
arbeidsmarked, ikke arbeidstakerne som sådan.
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According to settled case-law, measures forming a restriction on
the freedom to provide services cannot be justified by economic
aims, such as the protection of domestic businesses (compare
Joined Cases C-49/98, C-50/98, C-52/98 to C‑54/98 and
C-68/98 to C-71/98 Finalarte and Others [2001] ECR I-7831,
paragraph 39, and Portugaia Construções, cited above, paragraph
26).

84

It is for the national court to verify whether, on an objective
view, the rules at issue in the main proceedings promote the
protection of posted workers. In this respect, it is necessary for
the national court to determine whether those rules confer a
genuine benefit on the workers concerned which significantly adds
to their social protection. In this context, the stated purpose of
the rules may lead to a more careful assessment of the alleged
benefits conferred on workers (see, for comparison, Wolff & Müller,
paragraph 38, and Portugaia Construções, paragraphs 28 to 29,
and the case-law cited).

85

The Court notes in this context that the Norwegian rules may
reduce the job opportunities for workers from other EEA States
to the extent that an employer may be deterred, due to the
costs involved with the terms and conditions in question, from
exercising its freedom to provide services by pursuing activities in
Norway. In that case, the rules cannot be held to confer a genuine
benefit on posted workers.

86

If the national court nevertheless considers that the rules at
issue in the main proceedings in fact pursue the public interest
objective of protecting workers employed by providers of services
established outside Norway, it will have to go on to assess whether
those rules are proportionate to the attainment of that objective
having regard to the considerations mentioned in paragraph 84 of
this judgment.

87

In doing so, the national court must balance the administrative
and economic burdens that the rules impose on providers of
services against the increased social protection that they confer
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Etter fast rettspraksis kan tiltak som utgjør en restriksjon på den
frie bevegelighet for tjenester ikke begrunnes i økonomiske mål,
slik som beskyttelse av innenlandske virksomheter (jf. forente
saker C-49/98, C-50/98, C-52/98 til C‑54/98 og C-68/98 til
C-71/98 Finalarte m.fl., Sml. 2001 s. I-7831, avsnitt 39, og
Portugaia Construções, som omtalt over, avsnitt 26).

84

Det er den nasjonale domstol som må vurdere om reglene
hovedsaken gjelder, objektivt sett fremmer vernet av utsendte
arbeidstakere. I denne forbindelse er det nødvendig at den
nasjonale domstol vurderer om disse regler gir de berørte
arbeidstakere en egentlig fordel som i vesentlig grad øker deres
sosiale trygghet. I denne sammenheng kan det oppgitte formål
for reglene føre til en mer inngående vurdering av de fordeler
arbeidstakerne påstås å få (se, for sammenligning, Wolff & Müller,
avsnitt 38, og Portugaia Construções, avsnitt 28 til 29, og den
rettspraksis som det vises til der).

85

EFTA-domstolen vil i denne sammenheng bemerke at de
norske regler kan svekke jobbmulighetene for arbeidstakere
fra andre EØS-stater i den forstand at en arbeidsgiver, på
grunn av kostnadene forbundet med de aktuelle arbeids- og
ansettelsesvilkår, kan få svekket sine muligheter til å utøve sin
frihet til å yte tjenester ved å drive virksomhet i Norge. I så fall
kan reglene ikke sies å gi utsendte arbeidstakere en egentlig
fordel.

86

Om den nasjonale domstol likevel anser at reglene hovedsaken
gjelder faktisk ivaretar det allmenne hensyn å beskytte
arbeidstakere ansatt av tjenesteytere etablert utenfor Norge, vil
den også måtte vurdere om disse regler står i forhold til å nå
dette mål, under henvisning til betraktningene i avsnitt 84 i denne
dom.

87

I denne vurdering må den nasjonale domstol veie den
administrative og økonomiske byrde disse regler påfører
tjenesteytere mot den økte sosiale beskyttelse de gir
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on workers compared with that guaranteed by the law of the EEA
State where their employer is established (see, for comparison,
Finalarte and Others, cited above, paragraph 50).
88

Accordingly, the answer to Question 1(b) must be that Article
3(1), first subparagraph, point (c), of Directive 96/71/EC, as
interpreted in light of Article 36 EEA, does, in principle, preclude
an EEA State from requiring an undertaking established in
another EEA State which provides services in the territory of the
first State to pay its workers the minimum remuneration fixed by
the national rules of that State for work assignments requiring
overnight stays away from home, unless the rules providing for
such additional remuneration pursue a public interest objective
and their application is not disproportionate. It is for the national
authorities or, as the case may be, the courts of the host EEA
State, to determine whether those rules in fact pursue an
objective in the public interest and do so by appropriate means.

Question 1(c): Compensation for travel, board and lodging expenses
in the case of work assignments requiring overnight stays away from
home, with an exception for employees who are hired at the work site
Observations submitted to the Court
89

The Appellants consider that these allowances concern the
reimbursement of costs. In their view, cost reimbursement by
its very nature cannot constitute pay and provisions thereon
do not fall within Article 3(1) of the Directive. The Appellants
further argue that the imposition of these allowances appears
discriminatory.

90

The Defendant contends that Article 3(7) of the Directive does
not preclude a host State from including the reimbursement of
expenses incurred on account of work requiring overnight stays
away from home as part of its minimum wage for the purposes
of point (c) of the first subparagraph of Article 3(1). Article 3(7)
merely provides that such benefits may not be taken into account
when calculating the minimum wage for the purposes of the
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arbeidstakerne sammenlignet med det de er sikret i lovgivningen
i den EØS-stat der deres arbeidsgiver er etablert (se, for
sammenligning, Finalarte m.fl., som omtalt over, avsnitt 50).
88

Følgelig må svaret på spørsmål 1 b) bli at artikkel 3 nr. 1 første
ledd bokstav c) i direktiv 96/71/EF, tolket i lys av EØS-avtalen
artikkel 36, i prinsippet er til hinder for at en EØS-stat kan kreve
at et foretak etablert i en annen EØS-stat og som yter tjenester
på førstnevnte stats territorium, betaler sine arbeidstakere den
minstelønn som er fastsatt i denne stats nasjonale regler for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
med mindre reglene som gir rett til slikt tilleggsvederlag har
et mål som er begrunnet i tvingende allmenne hensyn, og
anvendelsen av dem ikke er uforholdsmessig. Det er opp til
nasjonale myndigheter eller eventuelt domstolene i vertsstaten
å avgjøre om disse regler faktisk forfølger et mål som er
begrunnet i tvingende allmenne hensyn, og gjør dette ved bruk av
forholdsmessige midler.

Spørsmål 1 c): Kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig, med
unntak for arbeidstakere som blir inntatt på arbeidsstedet
Innlegg fremmet for EFTA-domstolen
89

De ankende parter anser at disse ytelser gjelder refusjon av
kostnader. Etter deres oppfatning kan kostnadsrefusjon etter sin
natur ikke betraktes som lønn, og bestemmelser om dette kan
ikke omfattes av artikkel 3 nr. 1 i direktivet. De ankende parter
anfører videre at en plikt til å sikre slike ytelser vil innebære
forskjellsbehandling.

90

Ankemotparten gjør gjeldende at artikkel 3 nr. 7 i direktivet ikke
er til hinder for at en vertsstat kan inkludere refusjon av utgifter
påløpt på grunn av arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, som en del av dens minstelønnsbegrep
etter artikkel 3 nr. 1 første ledd bokstav c). Artikkel 3 nr. 7
fastsetter kun at slike ytelser ikke skal tas i betraktning når

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State

75
39

comparison required under that provision. This view is supported
by the fifth recital in the preamble to the Directive, which states
that the Directive’s objective is to ensure fair competition and the
protection of workers.
91

The Governments of Belgium, Poland and Sweden disagree on the
answer to Question 1(c). The Governments of Belgium and Poland
argue that the Directive does not permit an EEA State to secure
workers from another EEA State compensation for travel, board
and lodging expenses for work assignments requiring an overnight
stay away from home. The Government of Belgium argues that
such compensation corresponds to allowances excluded from the
concept of the minimum wage provided for in point (c) of the first
subparagraph of Article 3(1) of the Directive, since it is paid in
reimbursement of expenditure actually incurred on account of the
posting.

92

The Government of Sweden submits that, whereas reimbursement
of expenditure on travel, board and lodging should not be
included when calculating the minimum wage, in order to
ensure that the actual amount of minimum wage at a posted
worker’s disposal does not fall below the minimum wage he or
she is guaranteed under the Directive, Article 3(1) and (7) of the
Directive must not be interpreted such as to preclude a posted
worker’s right to compensation for costs, such as travel, board
and lodging.

93

ESA submits that it is for the national court to determine, in light
of national law and/or practice, whether the Directive permits
an EEA State to secure workers posted to its territory terms and
conditions regarding compensation for travel, board and lodging
expenses in case of overnight stays away from home, on condition
that such expenses are not reimbursement for expenses actually
incurred.

94

In the view of the Commission, point (c) of the first subparagraph
of Article 3(1) of the Directive is to be interpreted as permitting
an EEA State to secure for workers posted to its territory terms
and conditions regarding compensation for travel, board and
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minstelønnen beregnes med sikte på sammenligningen som skal
foretas etter denne bestemmelse. Denne oppfatning støttes av
punkt 5 i fortalen til direktivet, hvor det heter at direktivets formål
er å sikre rettferdig konkurranse og vern av arbeidstakere.
91

Belgias, Polens og Sveriges regjeringer er ikke enige om hvordan
spørsmål 1 c) skal besvares. Belgias og Polens regjeringer anfører
at direktivet ikke tillater en EØS-stat å sikre arbeidstakere fra
en annen EØS-stat kompensasjon for utgifter til reise, kost og
losji for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig. Belgias regjering hevder at slik kompensasjon vil
være en godtgjørelse som er utelukket fra minstelønnsbegrepet
i artikkel 3 nr. 1 første ledd bokstav c) i direktivet, siden den
betales som refusjon av utgifter som faktisk er påløpt på grunn av
utsendingen.

92

Sveriges regjering anfører at selv om refusjon av utgifter til reise,
kost og losji ikke skal medregnes når minstelønnen beregnes,
da dette kan innebære at det minstelønnsbeløp den utsendte
arbeidstaker faktisk mottar, blir lavere enn den minstelønn han
eller hun er sikret etter direktivet, må artikkel 3 nr. 1 og 7 i
direktivet ikke tolkes på en slik måte at disse bestemmelser er til
hinder for at den utsendte arbeidstaker har rett på kompensasjon
for kostnader, for eksempel til reise, kost og losji.

93

ESA anfører at det er opp til den nasjonale domstol å avgjøre, i lys
av nasjonal lovgivning og/eller praksis, om direktivet tillater at en
EØS-stat sikrer arbeidstakere utsendt til dens territorium arbeidsog ansettelsesvilkår om kompensasjon for utgifter til reise, kost
og losji for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig, under den forutsetning av at slike utgifter ikke er
refusjon av utgifter som faktisk er påløpt.

94

Etter Kommisjonens oppfatning skal artikkel 3 nr. 1 første ledd
bokstav c) i direktivet forstås slik at den tillater en EØS-stat
å sikre arbeidstakere utsendt til dens territorium arbeids- og
ansettelsesvilkår med hensyn til kompensasjon for utgifter
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lodging expenses in case of overnight stays away from home,
with an exception for employees who are hired at the work site,
provided they are in the form of a flat-rate.
Findings of the Court
95

The question submitted by the national court is whether the
Directive, in particular point (c) of the first subparagraph of
Article 3(1), permits an EEA State to secure workers posted to
its territory from another EEA State compensation for travel,
board and lodging expenses for overnight stays away from home
following an assignment, with an exception for employees who are
hired at the work site, by way of nationwide collective agreements
that have been declared universally applicable.

96

Under Section 7 of the Tariff Board Regulation, an employer is
required to cover necessary travel expenses on commencement
and completion of the assignment of a posted worker and
for a reasonable number of home visits. Before the employer
posts an employee to work away from home, board and lodging
arrangements must be agreed. As a rule, the employer is required
to cover board and lodging, but a fixed subsistence allowance, or
payment on the submission of receipts etc. may be agreed.

97

It must be assumed that payments such as those specified in
the national provision in question will relate to specific occasions
of travel and that the costs will vary. Such payments cannot fall
within the notion of pay within the meaning of Article 3(1) of the
Directive, because of their nature as compensation of necessary
expenditure related to the posting. Neither can they fall within any
other of the matters listed exhaustively in Article 3(1).

98

According to the first indent of Article 3(10) of the Directive,
EEA States may apply terms and conditions of employment on
matters other than those referred to in the first subparagraph of
Article 3(1) to undertakings which post workers to their territory
only in the case of public policy provisions. Such application
must, moreover, be in compliance with the EEA Agreement, and
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til reise, kost og losji i forbindelse med arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, med unntak for
arbeidstakere som blir inntatt på arbeidsstedet, forutsatt at
denne kompensasjon betales i form av en fast sats.
Rettens bemerkninger
95

Spørsmålet den nasjonale domstol stiller, er om direktivet,
særlig artikkel 3 nr. 1 første ledd bokstav c), tillater en EØS-stat
å sikre arbeidstakere utsendt til dens territorium fra en annen
EØS-stat, kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
med unntak for arbeidstakere som blir inntatt på arbeidsstedet,
ved landsomfattende tariffavtaler som er erklært å ha allmenn
gyldighet.

96

Ifølge § 7 i Tariffnemndas forskrift skal arbeidsgiver dekke
nødvendige reiseutgifter som en utsendt arbeidstaker har ved
arbeidsoppdragets begynnelse og slutt, og for et rimelig antall
hjemreiser. Før arbeidsgiveren sender en arbeidstaker på oppdrag
utenfor sitt hjemsted, må det være avtalt ordninger vedrørende
kost og losji. Arbeidsgiver skal som hovedregel sørge for kost og
losji, men en fast diettsats, betaling etter regning e.l. kan avtales.

97

Det må antas at slike betalinger som er definert i den aktuelle
nasjonale bestemmelse vil gjelde reiser ved konkrete anledninger,
og at kostnadene vil variere. Slike betalinger kan ikke omfattes
av begrepet lønn i artikkel 3 nr. 1 i direktivet, da de av natur er
kompensasjon for nødvendige utgifter som er påløpt på grunn av
utsendingen. De kan heller ikke anses å falle inn under noen av de
andre områder som er uttømmende angitt i artikkel 3 nr. 1.

98

Ifølge artikkel 3 nr. 10 første strekpunkt i direktivet er det kun
når det dreier seg om bestemmelser om offentlig orden at EØSstatene kan pålegge foretak som sender arbeidstakere til deres
territorium å anvende arbeids- og ansettelsesvilkår på andre
områder enn de som er nevnt i artikkel 3 nr. 1 første ledd. Slik
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non-discriminatory.
99

EEA States are, in principle, free to determine the requirements
of public policy in the light of their needs. The notion of
public policy, particularly when it is cited as a justification for
a derogation from the fundamental principle of the freedom
to provide services, must, however, be interpreted strictly (see
ESA v Iceland, cited above, paragraph 56, and the case-law
cited). Its scope cannot be determined unilaterally by each EEA
State. Reasons which may be invoked by an EEA State in order
to justify a derogation from the principle of freedom to provide
services must be accompanied by appropriate evidence or by an
analysis of the expediency and proportionality of the restrictive
measure adopted by that State, and precise evidence enabling its
arguments to be substantiated. For example, an EEA State cannot
rely on the public policy exception referred to in the first indent
of Article 3(10) of the Directive in order to apply to undertakings
posting workers on its territory a requirement relating to the
automatic adjustment of wages other than minimum wages
to reflect changes in the cost of living (see, for comparison,
Commission v Luxembourg, cited above, paragraph 55, and the
case law cited).

100 The assessment of whether the compensation scheme in question
may be justified on the basis of public policy provisions must be
made by the national court, on the basis of all the facts before it
and in light of the criteria set out in paragraphs 86 to 87 of this
judgment.
101 The information which has been given to the Court does not
indicate that the allowances in question are justified on public
policy grounds.
102 In reply to the question of the national court, the Court finds that
the Directive does not permit an EEA State to secure workers
posted to its territory from another EEA State compensation
for travel, board and lodging expenses in the case of work
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anvendelse må dessuten være i samsvar med EØS-avtalen og ikke
innebære forskjellsbehandling.
99

EØS-statene står i prinsippet fritt til å fastsette krav begrunnet
i offentlig orden ut fra sine behov. Begrepet offentlig orden,
særlig når det anføres som begrunnelse for et unntak fra
det grunnleggende prinsipp om fri bevegelighet for tjenester,
må imidlertid tolkes strengt (se ESA mot Island, som omtalt
over, avsnitt 56, og den rettspraksis som det vises til der).
Omfanget av dette begrep kan ikke defineres ensidig av den
enkelte EØS-stat. Hensyn som en EØS-stat kan påberope seg
for å begrunne et unntak fra prinsippet om fri bevegelighet for
tjenester, må være ledsaget av hensiktsmessig dokumentasjon
eller en analyse av formålstjenligheten og forholdsmessigheten
av det restriktive tiltak vedkommende stat har vedtatt, samt
nøyaktig dokumentasjon som underbygger dens argumenter.
For eksempel kan en EØS-stat ikke påberope seg offentlig
orden som begrunnelse for unntaket nevnt i artikkel 3 nr. 10
første strekpunkt i direktivet for å pålegge foretak som sender
arbeidstakere til dens territorium krav om automatisk justering av
annen lønn enn minstelønnssatsene for å gjenspeile utviklingen
i levekostnader (se, for sammenligning, Kommisjonen mot
Luxembourg, som omtalt over, avsnitt 55, og den rettspraksis som
det vises til der).

100 Vurderingen av om kompensasjonsordningen saken gjelder kan
være begrunnet i hensynet til offentlig orden, må gjøres av den
nasjonale domstol på grunnlag av alle de fakta den har fått seg
forelagt, og i lys av kriteriene fastsatt i avsnitt 86 til 87 i denne
dom.
101 Informasjonen som er lagt frem for EFTA-domstolen, tyder ikke på
at de aktuelle ytelser kan rettferdiggjøres på grunnlag av hensynet
til offentlig orden.
102 Som svar på spørsmålet fra den nasjonale domstol finner
EFTA-domstolen at direktivet ikke tillater en EØS-stat å sikre

Case E-2/11 STX Norway Offshore AS and Others v The Norwegian State

81
42

assignments requiring overnight stays away from home, unless
this can be justified on the basis of public policy provisions.
Proportion of employees covered by collective agreement
Observations submitted to the Court
103 In relation to the question of the national court on what
bearing, if any, the proportion of employees covered by the
relevant collective agreement, before it was declared universally
applicable, has on the answers to Questions 1(a), 1(b) and 1(c),
the Appellants consider the proportion of employees covered by
the relevant collective agreement immaterial. This view is shared
by the Defendant and all the parties submitting observations in
the case.
104 In this regard, the Appellants submit that there are no indications
in the Directive that the scope of Article 3(1) is affected by
the proportion of workers that are or have been covered by
a collective agreement made universally applicable. They
acknowledge that the second subparagraph of Article 3(8)
provides that, in the absence of a system for declaring collective
agreements universally applicable, States may base themselves
on collective agreements, which are “generally applicable”. In
their view, however, a system such as that described in the first
subparagraph of Article 3(8) exists in Norway and has been
applied in the present case.
Findings of the Court
105 According to Article 3(1) of the Directive, the minimum terms
and conditions of employment which an EEA State must
guarantee to posted workers may be laid down in law, regulation
or administrative provision and/or by collective agreement or
arbitration award which have been declared universally applicable.
In the context of this choice there is no requirement that any
specific proportion of employees is covered by the relevant
collective agreement before it is declared universally applicable.
Thus the Court concurs with the view expressed by the parties.
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arbeidstakere utsendt til dens territorium fra en annen EØSstat kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
med mindre dette kan rettferdiggjøres på grunnlag av
bestemmelser om offentlig orden.
Dekningsgrad for tariffavtalen
Innlegg fremmet for EFTA-domstolen
103 Når det gjelder den nasjonale domstols spørsmål om hvilken
mulig betydning den aktuelle tariffavtales dekningsgrad før den
ble erklært allmenngjort har for besvarelsen av spørsmål 1 a), 1
b) og 1 c), anser de ankende parter at dekningsgraden for den
aktuelle tariffavtale ikke er av betydning. Denne oppfatning deles
av ankemotparten og alle parter som har inngitt innlegg i saken.
104 I denne forbindelse anfører de ankende parter at det ikke er noen
indikasjoner i direktivet på at virkeområdet for artikkel 3 nr. 1
påvirkes av dekningsgraden for arbeidstakere som er eller har
vært omfattet av en tariffavtale som er allmenngjort. De erkjenner
at artikkel 3 nr. 8 annet ledd fastsetter at dersom det ikke finnes
et system for å erklære at tariffavtaler skal ha allmenn gyldighet,
kan statene basere seg på tariffavtaler som “gjelder generelt”.
De er imidlertid av den oppfatning at et system som det som er
beskrevet i artikkel 3 nr. 8 første ledd finnes i Norge, og har blitt
anvendt i den foreliggende sak.
Rettens bemerkninger
105 I henhold til artikkel 3 nr. 1 i direktivet kan de grunnleggende
arbeids- og ansettelsesvilkår som en EØS-stat skal sikre utsendte
arbeidstakere være fastsatt ved lov eller forskrift eller ved
tariffavtaler eller voldgiftskjennelser som er erklært å ha allmenn
gyldighet. I forbindelse med dette valg er det ikke krav om
noen spesiell dekningsgrad for tariffavtalen før den blir erklært
allmenngjort. Følgelig er EFTA-domstolen av samme oppfatning
som partene.
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106 Therefore, in reply to the question of the national court, the
Court finds that the proportion of employees covered by the
relevant collective agreement, before it was declared universally
applicable, has no bearing on the answers to Questions 1(a), 1(b)
and 1(c).
107 In view of the answers given to the questions set out above, there
is no need for the Court to answer the other questions referred.

IV Costs
108 The costs incurred by the Belgian, Icelandic, Norwegian, Polish
and Swedish Governments, ESA and the Commission, which have
submitted observations to the Court, are not recoverable. Since
these proceedings are a step in the proceedings pending before
Borgarting lagmannsrett, any decision on costs for the parties to
those proceedings is a matter for that court.
On those grounds,

THE COURT
in answer to the questions referred to it by Borgarting lagmannsrett hereby
gives the following Advisory Opinion:
1.

The term “maximum work periods and minimum rest periods” set
out in point (a) of the first subparagraph of Article 3(1) of Directive
96/71/EC covers terms and conditions regarding “maximum normal
working hours”, such as those described in the request for an
Advisory Opinion.

2.

Article 3(1), first subparagraph, point (c), of Directive 96/71/EC, as
interpreted in light of Article 36 EEA, does, in principle, preclude an
EEA State from requiring an undertaking established in another EEA
State which provides services in the territory of the first State to pay
its workers the minimum remuneration fixed by the national rules of
that State for work assignments requiring overnight stays away from
home, unless the rules providing for such additional remuneration
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106 Som svar på spørsmålet fra den nasjonale domstol finner EFTAdomstolen derfor at dekningsgraden for den aktuelle tariffavtale
før den ble erklært å ha allmenn gyldighet, ikke er av betydning
for svarene på spørsmål 1 a), 1 b) og 1 c).
107 På bakgrunn av svarene gitt på ovenstående spørsmål, er det ikke
nødvendig for EFTA-domstolen å besvare de øvrige spørsmål som
er forelagt.

IV Saksomkostninger
108 Omkostninger som er påløpt for Belgias, Islands, Norges, Polens
og Sveriges regjeringer, ESA og Kommisjonen, som har inngitt
innlegg for EFTA-domstolen, kan ikke kreves dekket. Ettersom
foreleggelsen for EFTA-domstolen utgjør ledd i behandlingen
av saken som står for Borgarting lagmannsrett, ligger det til
lagmannsretten å ta en eventuell avgjørelse om saksomkostninger
for partene.
På dette grunnlag avgir

EFTA-DOMSTOLEN
som svar på spørsmålene forelagt den av Borgarting lagmannsrett, følgende
rådgivende uttalelse:
1. Begrepet “lengste arbeidstid og korteste hviletid” fastsatt i bokstav
a) i artikkel 3 nr. 1 første ledd i direktiv 96/71/EF omfatter vilkår
om “lengste ordinære arbeidstid” av den art som er beskrevet i
anmodningen om rådgivende uttalelse.
2. Artikkel 3 nr. 1 første ledd bokstav c) i direktiv 96/71/EF, tolket i lys
av EØS-avtalen artikkel 36, er i prinsippet til hinder for at en EØSstat kan kreve at et foretak etablert i en annen EØS-stat og som yter
tjenester på førstnevnte stats territorium, betaler sine arbeidstakere
den minstelønn som er fastsatt i denne stats nasjonale regler for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig, med
mindre reglene som gir rett til slikt tilleggsvederlag har et mål som
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pursue a public interest objective and their application is not
disproportionate. It is for the national authorities or, as the case may
be, the courts of the host EEA State, to determine whether those
rules in fact pursue an objective in the public interest and do so by
appropriate means.
3.

Directive 96/71/EC does not permit an EEA State to secure workers
posted to its territory from another EEA State compensation for
travel, board and lodging expenses in the case of work assignments
requiring overnight stays away from home, unless this can be
justified on the basis of public policy provisions.

4.

The proportion of the employees covered by the relevant collective
agreement, before it was declared universally applicable, has no
bearing on the answers to Questions 1(a), 1(b) and 1(c).

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on 23 January 2012.
Skúli Magnússon		

Per Christiansen

Registrar		

Acting President
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er begrunnet i tvingende allmenne hensyn, og anvendelsen av dem
ikke er uforholdsmessig. Det er opp til nasjonale myndigheter eller
eventuelt domstolene i vertsstaten å avgjøre om disse regler faktisk
forfølger et mål som er begrunnet i tvingende allmenne hensyn, og
om dette gjøres ved bruk av forholdsmessige midler.
3. Direktiv 96/71/EF tillater ikke en EØS-stat å sikre arbeidstakere
utsendt til dens territorium fra en annen EØS-stat kompensasjon
for utgifter til reise, kost og losji for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, med mindre dette kan
rettferdiggjøres på grunnlag av bestemmelser om offentlig orden.
4.

Dekningsgraden for den aktuelle tariffavtale før den ble erklært å ha
allmenn gyldighet, er ikke av betydning for svarene på spørsmål 1
a), 1 b) og 1 c).

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Avsagt i åpen rett i Luxembourg den 23. januar 2012.
Skúli Magnússon		

Per Christiansen

Justissekretær		

Fungerende president
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REPORT FOR THE HEARING
in Case E-2/11
REQUEST to the Court under Article 34 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court of Justice by
the Borgarting lagmannsrett (Borgarting Court of Appeal), in a case between
STX Norway Offshore AS and Others
and
The Norwegian State, represented by the Tariff Board,
on whether terms and conditions of employment as provided for by a
collective agreement declared universally applicable within the maritime
construction industry are compatible with EEA law and concerning the
interpretation of Article 36 of the EEA Agreement and Article 3 of the act
referred to at point 30 of Annex XVIII to the EEA Agreement, i.e. Directive
96/71/EC of the European Parliament and of the Council of
16 December 1996 concerning the posting of workers in the framework of
the provision of services, as adapted to the EEA Agreement by Protocol 1
thereto.

I

1

Facts and procedure
1.

This case concerns a request for an Advisory Opinion on the
interpretation of Directive 96/71/EC1 (“Directive 96/71”, or “the
Directive”) on the posting of workers sought by the Borgarting
lagmannsrett (“Court of Appeal”). In essence, the Court of
Appeal seeks guidance as to whether the terms and conditions of
employment in a collective agreement which has been declared
universally applicable and thus mandatory within the industry
concerned are compatible with EEA Law.

2.

The case arises from an action against the Norwegian State,
represented by the Tariff Board, brought by STX Norway Offshore

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996
concerning the posting of workers in the framework of the provision of services, OJ 1997
L 18, p. 1.
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RETTSMØTERAPPORT
i sak E-2/11
ANMODNING til EFTA-domstolen i henhold til artikkel 34 i Avtalen mellom
EFTA-statene om opprettelse av et Overvåkningsorgan og en Domstol fra
Borgarting lagmannsrett i en sak mellom
STX Norway Offshore AS m.fl.
og
Staten v/Tariffnemnda,
om arbeids- og ansettelsesvilkår som er fastsatt i en tariffavtale som
er erklært å ha allmenn gyldighet innenfor skips- og verftsindustrien er
forenlige med EØS-retten, og om tolkningen av EØS-avtalen artikkel 36 og
artikkel 3 i rettsakten omhandlet i nr. 30 i vedlegg XVIII til EØS-avtalen,
dvs. europaparlaments- og rådsdirektiv 96/71/EF av 16. desember 1996
om utsending av arbeidstakere i forbindelse med tjenesteyting, som
tilpasset EØS-avtalen ved avtalens protokoll 1.

I

1

Faktum og saksgang
1.

Saken gjelder en anmodning om rådgivende uttalelse om
tolkningen av direktiv 96/71/EF1 (“direktiv 96/71”, eller
“direktivet”) om utsending av arbeidstakere inngitt av Borgarting
lagmannsrett. I hovedsak anmoder lagmannsretten om veiledning
med hensyn til om arbeids- og ansettelsesvilkårene i en
allmenngjort tariffavtale, er forenlig med EØS-retten.

2.

Saken har sitt utspring i et søksmål mot staten v/Tariffnemnda
inngitt av STX Norway Offshore og åtte andre selskaper i skips- og

Europaparlaments- og rådsdirektiv 96/71/EF av 16. desember 1996 om utsending av
arbeidstakere i forbindelse med tjenesteyting, EFT 1997 L 18, s. 1.
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and eight other companies in the maritime construction industry
which claim that the Regulation issued by the Tariff Board giving
universal application to various clauses in a collective agreement
is invalid and, in addition, seek compensation in this regard.
3.

According to the request, on 6 October 2008, the Tariff Board
issued a formal decision by way of regulation (“the Tariff
Board Regulation”) to make parts of the Engineering Industry
Agreement (“Verkstedoverenskomsten” or “VO”) universally
applicable within the maritime construction industry. The Tariff
Board Regulation, which entered into force on 1 December
2008, was issued on the basis of the Verkstedoverenskomsten
2008-2010 between the Confederation of Norwegian Enterprise
and the Federation of Norwegian Industries with the Norwegian
Confederation of Trade Unions and the Norwegian United
Federation of Trade Unions. The VO may be extended such that
it has universal application in the engineering and associated
industries if a request is made by one of the parties to the
Agreement. In the present case, the matter was brought before
the Tariff Board as a result of a petition filed by the Norwegian
Confederation of Trade Unions.

4.

The Tariff Board granted universal application to clauses
contained within the VO collective agreement covering the
following matters:

5.

––

The basic hourly wage (Clause 3.1)

––

Normal working hours which may not exceed on average 37.5
hours per week (Clause 2.1.2)

––

Overtime supplements (Clause 6.1)

––

Shift supplement (Clause 6.3)

––

A 20% supplement for work assignments requiring overnight
stays away from home (Clause 7.3)

––

Compensation for expenses in connection with work
assignments requiring overnight stays away from home i.e.
travel, board and lodging and home visits (Clause 7.3)

On 24 March 2009, STX Norway Offshore and eight other
companies in the maritime construction industry brought an
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verftsindustrien, hvor det er nedlagt påstand om at Tariffnemndas
vedtak om allmenngjøring av ulike bestemmelser i en tariffavtale
er ugyldig, samt krevd erstatning i denne forbindelse.
3.

Ifølge anmodningen fattet Tariffnemnda den 6. oktober 2008
vedtak om fastsettelse av forskrift om delvis allmenngjøring
av Verkstedoverenskomsten (“VO”) i skips- og verftsindustrien
(”Tariffnemndas forskrift”). Tariffnemndas forskrift, som
trådte i kraft 1. desember 2008, ble utstedt på grunnlag av
Verkstedoverenskomsten 2008-2010 mellom Næringslivets
Hovedorganisasjon og Norsk Industri på den ene side og
Landsorganisasjonen i Norge og Fellesforbundet på den annen.
VO kan utvides slik at den allmenngjøres i verkstedsindustrien
og tilknyttede industrier dersom en av partene i overenskomsten
anmoder om det. Den foreliggende sak ble brakt inn for
Tariffnemnda etter en begjæring inngitt av Landsorganisasjonen i
Norge.

4.

Tariffnemnda vedtok at bestemmelsene på følgende områder i VO
skulle allmenngjøres:
––

grunnlønn per time (§ 3.1)

––

ordinær arbeidstid, som ikke skal overstige gjennomsnittlig
37,5 timer pr uke (§ 2.1.2)

––

overtidstillegg (§ 6.1)

––

skifttillegg (§ 6.3)

––

20 % tillegg for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig (§ 7.3)

––

godtgjørelse for kostnader ved arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, dvs. reise, kost,
losji og hjemreiser (§ 7.3).

5.

STX Norway Offshore og åtte andre selskaper aktive innenfor
skips- og verftsindustrien reiste ved stevning 24. mars
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action against the Norwegian State, represented by the Tariff
Board, claiming that the Tariff Board Regulation was invalid
and demanding compensation. By its judgment of 29 January
2010, the Oslo tingrett (Oslo District Court) held that the Tariff
Board Regulation was compatible with Directive 96/71/EC on the
posting of workers and Article 36 of the EEA Agreement (“EEA”).
On 2 March 2010, that judgment was appealed to the Borgarting
Court of Appeal, which, in turn, requested an Advisory Opinion on
9 February 2011.

II	Questions
6.

The following questions were referred to the Court:
1. Does Directive 96/71/EC, including its Article 3(1) first
subparagraph (a) and/or (c), see second subparagraph, permit an
EEA State to secure workers posted to its territory from another EEA
State, the following terms and conditions of employment, which, in the
EEA State where the work is being performed, have been established
through nationwide collective agreements that have been declared
universally applicable in accordance with Article 3(8) of the Directive:
a)

maximum working hours,

b)

additional remuneration to the basic hourly wage for work
assignments requiring overnight stays away from home, with an
exception for employees who are hired at the work site; and

c)

compensation for travel, board and lodging expenses in the case
of work assignments requiring overnight stays away from home,
with an exception for employees who are hired at the work site?

What bearing, if any, does the proportion of employees covered by
the relevant collective agreement, before it was declared universally
applicable, have on the answers to the above questions?
2. If terms and conditions of employment in the EEA State where
the work is performed, which are stipulated in a nationwide collective
agreement declared universally applicable in accordance with Article
3(8), satisfy the requirements under Article 3(1) of Directive 96/71/
EC, does the national court have to carry out a separate evaluation
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2009 søksmål mot staten v/Tariffnemnda med krav om at
Tariffnemndas vedtak kjennes ugyldig, samt krav om erstatning.
Ved Oslo tingretts dom 29. januar 2010 ble Tariffnemndas
vedtak ansett forenlig med direktiv 96/71/EF om utsending av
arbeidstakere og EØS-avtalen artikkel 36. Dommen ble 2. mars
2010 anket til Borgarting lagmannsrett, som 9. februar 2011
besluttet å anmode om en rådgivende uttalelse.

II Spørsmål
6.

Følgende spørsmål ble forelagt EFTA-domstolen:
1.

Tillater direktiv 96/71/EF, herunder dets artikkel 3(1) første ledd

bokstav a) og/eller c) jf. annet ledd, at en EØS-stat sikrer arbeidstakere
som er utsendt til deres territorium fra en annen EØS-stat, følgende
arbeids- og ansettelsesvilkår som i EØS-staten der arbeidet utføres er
fastsatt ved landsomfattende tariffavtale som er erklært å ha allmenn
gyldighet i samsvar med artikkel 3(8):
a)

lengste ordinære arbeidstid,

b)

tilleggsvederlag til grunnlønn pr. time, for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, med unntak for
arbeidstakere som blir inntatt på arbeidsstedet, og

c)

kompensasjon for utgifter til reise, kost og losji for arbeidsoppdrag
hvor overnatting utenfor hjemmet er nødvendig, med unntak for
arbeidstakere som blir inntatt på arbeidsstedet?

Hvilken eventuell betydning har den aktuelle tariffavtales
dekningsgrad, før den er erklært allmenngjort, for besvarelsen av
ovennevnte spørsmål?
2.

Dersom arbeids- og ansettelsesvilkår i EØS-staten der arbeidet

utføres, som er fastsatt ved en landsomfattende tariffavtale som er
erklært å ha allmenn gyldighet i samsvar med artikkel 3(8), oppfyller
vilkårene i artikkel 3(1) i direktiv 96/71/EF, må den nasjonale
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of whether these terms and conditions of employment satisfy the
requirements under Article 36 EEA, including whether they can be
justified by overriding requirements in the general interest?
3.

If question 2 is answered in the affirmative:

a)

Does Article 36 EEA permit that the stated grounds for a universal
application decision, whereby certain terms and conditions of
employment in a nationwide collective agreement are declared
universally applicable to the industry concerned, are “to ensure
that foreign workers enjoy equivalent pay and working conditions
to Norwegian workers”?

b)

Can it be presumed, with reservations for any evidence to the
contrary which it is up to the private parties to present, that terms
and conditions of employment that are compatible with Directive
96/71/EC, see Article 3(1) read in the light of Article 3(8),
safeguard the protection of workers and loyal competition?

c)

What is the effect, if any, on the answer to question 3(a) of the
host State applying a system under which generally applicable
terms and conditions of employment are set out in national laws
and supplemented by terms and conditions of employments
stipulated in nationwide collective agreements that can be
declared universally applicable to the profession or industry
concerned?

III Legal Background
EEA Law
7.

Article 36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall
be no restrictions on freedom to provide services within the territory of
the Contracting Parties in respect of nationals of EC Member States
and EFTA States who are established in an EC Member State or an
EFTA State other than that of the person for whom the services are
intended.

8.

Article 56 of the Treaty on the Functioning of the European Union
(“TFEU”) (ex Article 49 EC) reads:
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domstol foreta en selvstendig bedømmelse av om disse arbeids- og
ansettelsesvilkår oppfyller vilkårene i artikkel 36 EØS, herunder læren
om tvingende allmenne hensyn?
3.

Dersom spørsmål 2 besvares bekreftende,

a)

Tillater artikkel 36 EØS at et allmenngjøringsvedtak, hvor
enkelte arbeids- og ansettelsesvilkår i en landsomfattende
tariffavtale er erklært å ha allmenn gyldighet innenfor den aktuelle
industri, begrunnes med “å sikre utenlandske arbeidstakere
lønns- og arbeidsvilkår som er likeverdige med de vilkår norske
arbeidstakere har”?

b)

Kan det presumeres, med forbehold for motbevis som det påhviler
de private parter å føre, at arbeids- og ansettelsesvilkår som er
forenlige som er forenlige med direktiv 96/71/EF, jf. artikkel
3(1) sammenholdt med artikkel 3(8), sikrer beskyttelse av
arbeidstakere og lojal konkurranse?

c)

Hvilken eventuell betydning for svaret på spørsmål 3a har det
at vertsstaten har et system hvor nasjonal lovgivning fastsetter
arbeidsvilkår som gjelder generelt og som suppleres ved at
arbeids- og ansettelsesvilkår fastsatt ved landsomfattende
tariffavtale kan erklæres å ha allmenn gyldighet innenfor det
aktuelle yrke eller næring?

III Rettslig bakgrunn
EØS-rett
7.

EØS-avtalen artikkel 36 nr. 1 lyder:
Innen rammen av bestemmelsene i denne avtale skal det ikke være
noen restriksjoner på adgangen til å yte tjenester innen avtalepartenes
territorium for statsborgere i en av EFs medlemsstater eller en EFTAstat som har etablert seg i en annen av EFs medlemsstater eller EFTAstat enn tjenesteyterens mottager.

8.

Artikkel 56 i traktaten om Den europeiske unions virkemåte
(“TFEU”) (tidl. artikkel 49 EF) lyder:

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

95
49

Within the framework of the provisions set out below, restrictions
on freedom to provide services within the Union shall be prohibited
in respect of nationals of Member States who are established in a
Member State other than that of the person for whom the services are
intended.
The European Parliament and the Council, acting in accordance with
the ordinary legislative procedure, may extend the provisions of the
Chapter to nationals of a third country who provide services and who
are established within the Union.
9.

Article 3 of Directive 96/71 was incorporated into the EEA
Agreement by Decision of the EEA Joint Committee No 37/98
of 30 April 1998 amending Annex XVIII to the EEA Agreement. It
reads:
Terms and conditions of employment
1. Member States shall ensure that, whatever the law applicable
to the employment relationship, the undertakings referred to in
Article 1(1) guarantee workers posted to their territory the terms and
conditions of employment covering the following matters which, in the
Member State where the work is carried out, are laid down:
––

by law, regulation or administrative provision, and/or

––

by collective agreements or arbitration awards which have been
declared universally applicable within the meaning of paragraph
8, insofar as they concern the activities referred to in the Annex:
(a) maximum work periods and minimum rest periods;
(b) minimum paid annual holidays;
(c) the minimum rates of pay, including overtime rates; this point
does not apply to supplementary occupational retirement
pension schemes;
(d) the conditions of hiring-out of workers, in particular the supply
of workers by temporary employment undertakings;
(e) health, safety and hygiene at work;
(f) protective measures with regard to the terms and conditions
of employment of pregnant women or women who have
recently given birth, of children and of young people;
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Within the framework of the provisions set out below, restrictions
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on freedom to provide services within the Union shall be prohibited

missing!

in respect of nationals of Member States who are established in a
Member State other than that of the person for whom the services are
intended.
The European Parliament and the Council, acting in accordance with
the ordinary legislative procedure, may extend the provisions of the
Chapter to nationals of a third country who provide services and who
are established within the Union.
9.

Artikkel 3 i direktiv 96/71 ble innlemmet i EØS-avtalen gjennom
EØS-komiteens beslutning nr. 37/98 av 30. april 1998 om
endring av EØS-avtalens vedlegg XVIII. Artikkelen lyder:
Arbeids- og ansettelsesvilkår
1.

Medlemsstatene skal påse at foretakene nevnt i artikkel 1 nr.

1, uansett hvilken lovgivning som gjelder for arbeidsforholdet, på
områdene nedenfor sikrer arbeidstakere som er utsendt til deres
territorium, de arbeids- og ansettelsesvilkår som i medlemsstaten der
arbeidet utføres, er fastsatt
––

ved lov eller forskrift og/eller

––

ved tariffavtaler eller voldgiftskjennelser som er erklært å ha
allmenn gyldighet i henhold til nr. 8, i den utstrekning de angår
virksomhet som er nevnt i vedlegget:
a) lengste arbeidstid og korteste hviletid;
b) minste antall feriedager med lønn per år;
c) minstelønn, herunder overtidsbetaling; dette gjelder ikke for
supplerende yrkesbaserte pensjonsordninger;
d) vilkår for utleie av arbeidstakere, særlig gjennom vikarbyråer;
e) helse, sikkerhet og hygiene på arbeidsplassen;
f) vernetiltak med hensyn til arbeids- og ansettelsesvilkår for
gravide kvinner eller kvinner som nylig har født, for barn og for
ungdom;
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(g) equality of treatment between men and women and other
provisions on non-discrimination.
For the purposes of this Directive, the concept of minimum rates of
pay referred to in paragraph 1(c) is defined by the national law and/or
practice of the Member State to whose territory the worker is posted.
...
3. Member States may, after consulting employers and labour, in
accordance with the traditions and practices of each Member State,
decide not to apply the first subparagraph of paragraph 1(c) in the
cases referred to in Article 1(3)(a) and (b) when the length of the
posting does not exceed one month.
4. Member States may, in accordance with national laws and/
or practices, provide that exemptions may be made from the first
subparagraph of paragraph 1(c) in the cases referred to in Article 1(3)
(a) and (b) and from a decision by a Member State within the meaning
of paragraph 3 of this Article, by means of collective agreements
within the meaning of paragraph 8 of this Article, concerning one
or more sectors of activity, where the length of the posting does not
exceed one month.
5. Member States may provide for exemptions to be granted from
the first subparagraph of paragraph 1(b) and (c) in the cases referred
to in Article 1(3)(a) and (b) on the grounds that the amount of work to
be done is not significant.
Member States availing themselves of the option referred to in the
first subparagraph shall lay down the criteria which the work to be
performed must meet in order to be considered as ‘non-significant’.
...
7. Paragraphs 1 to 6 shall not prevent application of terms and
conditions of employment which are more favourable to workers.
Allowances specific to the posting shall be considered to be part of the
minimum wage, unless they are paid in reimbursement of expenditure
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g) likebehandling av kvinner og menn og andre bestemmelser om
likebehandling.
I dette direktiv defineres begrepet minstelønn nevnt i nr. 1bokstav c) i
samsvar med nasjonal lovgivning og/eller praksis i den medlemsstat
arbeidstakeren er utsendt til.
...
3.

Medlemsstatene kan etter konsultasjon med partene i arbeidslivet

i samsvar med tradisjon og praksis i hver medlemsstat vedta ikke å
anvende nr. 1 annet strekpunkt bokstav c) i de tilfeller som er nevnt
i artikkel 1 nr. 3 bokstav a) og b), når utsendingens varighet ikke
overstiger én måned.
4.

Medlemsstatene kan i samsvar med nasjonal lovgivning og/eller

praksis fastsette at det kan gjøres unntak fra nr. 1 annet strekpunkt
bokstav c) i tilfellene nevnt i artikkel 1 nr. 3 bokstav a) og b) og fra
vedtak gjort av en medlemsstat i henhold til nr. 3 i denne artikkel
ved tariffavtaler i henhold til nr. 8 i denne artikkel for én eller flere
virksomhetssektorer dersom utsendingens varighet ikke overstiger én
måned.
5.

Medlemsstatene kan fastsette at det kan gjøres unntak fra nr.

1 annet strekpunkt bokstav b) og c) i tilfellene nevnt i artikkel 1 nr.
3 bokstav a) og b) når omfanget av det arbeid som skal utføres, er
ubetydelig.
Medlemsstater som benytter seg av muligheten nevnt i første ledd,
skal fastsette kriterier som må oppfylles for at omfanget av arbeidet
som skal utføres, skal kunne betraktes som «ubetydelig»
...
7.

Nr. 1-6 skal ikke være til hinder for at det anvendes arbeids- og

ansettelsesvilkår som er gunstigere for arbeidstakerne.
Ytelser som gjelder spesielt for utsendingen, skal betraktes som en del
av minstelønnen, med mindre de betales som refusjon av utgifter som
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actually incurred on account of the posting, such as expenditure on
travel, board and lodging.
8. ‘Collective agreements or arbitration awards which have been
declared universally applicable’ means collective agreements or
arbitration awards which must be observed by all undertakings in the
geographical area and in the profession or industry concerned.
In the absence of a system for declaring collective agreements or
arbitration awards to be of universal application within the meaning
of the first subparagraph, Member States may, if they so decide, base
themselves on:
––

collective agreements or arbitration awards which are generally
applicable to all similar undertakings in the geographical area and
in the profession or industry concerned, and/or

––

collective agreements which have been concluded by the most
representative employers’ and labour organizations at national
level and which are applied throughout national territory,

provided that their application to the undertakings referred to
in Article 1(1) ensures equality of treatment on matters listed
in the first subparagraph of paragraph 1 of this Article between
those undertakings and the other undertakings referred to in this
subparagraph which are in a similar position.
Equality of treatment, within the meaning of this Article, shall be
deemed to exist where national undertakings in a similar position:
––

are subject, in the place in question or in the sector concerned,
to the same obligations as posting undertakings as regards the
matters listed in the first subparagraph of paragraph 1, and

––

are required to fulfil such obligations with the same effects.

9. Member States may provide that the undertakings referred to in
Article 1(1) must guarantee workers referred to in Article 1(3)(c) the
terms and conditions which apply to temporary workers in the Member
State where the work is carried out.
10. This Directive shall not preclude the application by Member
States, in compliance with the Treaty, to national undertakings and
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faktisk er påløpt på grunn av utsendingen, for eksempel reiseutgifter,
kost og losji.
8. Med «tariffavtaler eller voldgiftskjennelser som er erklært å ha
allmenn gyldighet» menes tariffavtaler eller voldgiftskjennelser som
må overholdes av alle foretak i det aktuelle geografiske område og
innenfor det aktuelle yrke eller den aktuelle næring.
Dersom det ikke finnes ordninger for å erklære at tariffavtaler eller
voldgiftskjennelser skal ha allmenn gyldighet i henhold til første ledd,
kan medlemsstatene, dersom de ønsker det, basere seg på
––

tariffavtaler eller voldgiftskjennelser som generelt anvendes
på alle tilsvarende foretak i det aktuelle geografiske område
og innenfor det aktuelle yrke eller den aktuelle næring, og/
eller

––

tariffavtaler som er inngått av de mest representative
arbeidsgiver- og arbeidstakerorganisasjonene på nasjonalt
plan, og som anvendes på hele det nasjonale territorium,

forutsatt at det ved anvendelsen av dem på foretakene nevnt i artikkel
1 nr. 1 på områdene oppført i nr. 1 første ledd i denne artikkel sikres
likebehandling av disse foretakene og de øvrige foretakene nevnt i
dette ledd som er i en tilsvarende situasjon.
Likebehandling i henhold til denne artikkel skal anses å foreligge
dersom nasjonale foretak i en tilsvarende situasjon
––

på det aktuelle arbeidssted eller i den aktuelle sektor er underlagt
samme forpliktelser som utsendingsforetakene på områdene
nevnt i nr. 1 første ledd og

––

er pålagt å oppfylle slike forpliktelser med samme virkninger.

9. Medlemsstatene kan fastsette at foretakene nevnt i artikkel 1 nr. 1
må sikre arbeidstakerne nevnt i artikkel 1 nr. 3 bokstav c) de arbeidsog ansettelsesvilkår som gjelder for vikarer i den medlemsstat der
arbeidet utføres.
10. Dette direktiv er ikke til hinder for at medlemsstatene i henhold til
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to the undertakings of other States, on a basis of equality of treatment,
of:
––

terms and conditions of employment on matters other than
those referred to in the first subparagraph of paragraph 1 in
the case of public policy provisions,

––

terms and conditions of employment laid down in the
collective agreements or arbitration awards within the
meaning of paragraph 8 and concerning activities other than
those referred to in the Annex.

10. Directive 2003/88/EC of the European Parliament and of the
Council of 4 November 2003 concerning certain aspects of the
organisation of working time2 (“the Working Time Directive”,
“Directive 2003/88”) was incorporated into the EEA Agreement
by Decision No 45/2004 of the EEA Joint Committee of 23
April 2004 amending Annex XVIII (Health and safety at work,
labour law, and equal treatment for men and women) to the EEA
Agreement. Articles 6 and 15 of that Directive read:
Article 6
Maximum weekly working time
Member States shall take the measures necessary to ensure that, in
keeping with the need to protect the safety and health of workers:
(a) the period of weekly working time is limited by means of
laws, regulations or administrative provisions or by collective
agreements or agreements between the two sides of industry;
(b) the average working time for each seven-day period, including
overtime, does not exceed 48 hours.
Article 15
More favourable provisions
This Directive shall not affect Member States’ right to apply or
introduce laws, regulations or administrative provisions more
favourable to the protection of the safety and health of workers or
2

OJ 2003 L 299, p. 9.
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traktaten på grunnlag av likebehandling kan pålegge nasjonale foretak
og andre staters foretak
––

arbeids- og ansettelsesvilkår på andre områder enn dem som er
nevnt i nr. 1 første ledd, når det dreier seg om bestemmelser om
offentlig orden,

––

arbeids- og ansettelsesvilkår fastsatt i tariffavtaler eller
voldgiftskjennelser i henhold til nr. 8 for annen virksomhet enn
den som er nevnt i vedlegget.

10. Europaparlaments- og rådsdirektiv 2003/88/EF av 4. november
2003 om visse aspekter ved organisering av arbeidstiden2
(“arbeidstidsdirektivet”, “direktiv 2003/88”) ble innlemmet i
EØS-avtalen ved EØS-komiteens beslutning nr. 45/2004 av 23.
april 2004 om endring av EØS-avtalens vedlegg XVIII (Helse og
sikkerhet på arbeidsplassen, arbeidsrett og lik behandling av
kvinner og menn). Artikkel 6 og 15 i dette direktiv lyder:
Artikkel 6
Øvre grense for arbeidstid per veke
Medlemsstatane skal, i medhald av krava om vern av tryggleiken og
helsa til arbeidstakarane, gjere dei tiltaka som er naudsynte for å
a)

avgrense arbeidstida per veke ved hjelp av lover eller forskrifter,
eller ved hjelp av tariffavtaler eller avtaler som er gjorde mellom
partane i arbeidslivet,

b)

at den gjennomsnittlege arbeidstida for kvar sjudagarsperiode
ikkje overstig 48 timar, medrekna overtid.

Artikkel 15
Gunstigare føresegner
Dette direktivet skal ikkje røre ved den retten som medlemsstatane har
til å nytte eller innføre lover eller forskrifter som er gunstigare for vern
av tryggleiken og helsa til arbeidstakarane, eller til å fremje eller tillate
2

EUT 2003 L 299, s. 9.
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to facilitate or permit the application of collective agreements or
agreements concluded between the two sides of industry which are
more favourable to the protection of the safety and health of workers.
National Law
11. As stated by the referring court, Directive 96/71 is implemented
in Norwegian law through the combined effect of the Working
Environment Act (the Act of 17 June 2005 No 62 relating to
working environment, working hours and employment protection),
the Universal Application Act (Act of 4 June 1993 No 58 relating
to universal application of wage agreements etc.) and the Posting
Regulation (Regulation of 16 December 2005 No 1566 relating to
posted workers).
12. The Tariff Board is an autonomous government entity which may
“decide that a nationwide collective agreement shall apply in whole
or in part to all employees who perform work of the kind covered by
the agreement in an industry or part of an industry, with the limitations
that follow from and pursuant to the Working Environment Act Sections
1-7” (Universal Application Act Section 3, paragraph 1).
13. Following the adoption of the Tariff Board Regulation, the
Universal Application Act was amended with effect from 1 January
2010. The provision relating to the purpose of the Act was
clarified and is now worded as follows (Section 1): “The purpose
of the Act is to ensure equality between foreign employees and
Norwegian employees in terms of pay and working conditions, and to
prevent distortion of competition to the disadvantage of the Norwegian
labour market.”
14. The Posting Regulation provides in Section 2:
Regardless of which country’s law otherwise regulates the
employment relationship, the following provisions concerning terms
and conditions of employment shall apply to posted workers:
a)

Chapter 4 [...] of the Act of 17 June 2005 No 62 relating to
working environment, working hours and employment protection,
etc. (Working Environment Act)

...
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bruken av tariffavtaler eller avtaler som er gjorde mellom partane
i arbeidslivet som er gunstigare for vern av tryggleiken og helsa til
arbeidstakarane.
Nasjonal rett
11. Som påpekt av den anmodende domstol, er direktiv 96/71
samlet innarbeidet i norsk lovgivning ved arbeidsmiljøloven (lov
17. juni 2005 nr. 62 om arbeidsmiljø, arbeidstid og stillingsvern),
allmenngjøringsloven (lov 4. juni 1993 nr. 58 om allmenngjøring
av tariffavtaler mv.) og utsendingsforskriften (forskrift 16.
desember 2005 nr. 1566 om utsendte arbeidstakere).
12. Tariffnemnda er et uavhengig forvaltningsorgan som kan “treffe
vedtak om at en landsomfattende tariffavtale helt eller delvis
skal gjelde for alle arbeidstakere som utfører arbeid av den art
avtalen omfatter, i en bransje eller en del av en bransje, med de
begrensninger som følger i og i medhold av arbeidsmiljøloven § 1-7”
(allmenngjøringsloven § 5 første ledd).
13. Som følge av Tariffnemndas forskrift ble allmenngjøringsloven
endret, fastsatt, og endringene trådte i kraft 1. januar 2010.
Formålsbestemmelsen ble da presisert og lyder i dag (§ 1):
“Lovens formål er å sikre utenlandske arbeidstakere lønns- og
arbeidsvilkår som er likeverdige med de vilkår norske arbeidstakere
har, og å hindre konkurransevridning til ulempe for det norske
arbeidsmarkedet.”
14. Utsendingsforskriften § 2 lyder:
“Uansett hvilket lands rett som for øvrig regulerer arbeidsforholdet,
kommer følgende bestemmelser om arbeids- og ansettelsesvilkår til
anvendelse for utsendt arbeidstaker:
a)

lov 17. juni 2005 nr. 62 om arbeidsmiljø, arbeidstid og
stillingsvern mv. (arbeidsmiljøloven) kapittel 4

...
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If the employment relationship for a posted worker falls under the
scope of a decision pursuant to the Act of 4 June 1993 No 58 relating
to universal application of wage agreements etc., the provisions that
have been given universal application and concern pay or terms of
wages and employment pursuant to the first paragraph shall apply to
the employment relationship.
The provisions of the first and second paragraphs shall only apply if the
posted worker is not subject to more favourable terms and conditions
of employment by agreement or pursuant to that country’s law that
otherwise applies to the employment relationship.
15. The Tariff Board Regulation is worded as follows:
Regulation concerning partial universal application of the Engineering
Industry Agreement to the maritime construction industry
Issued by the Tariff Board on 6 October 2008 pursuant to Section 3 of
Act of 4 June 1993 No 58 relating to the universal application of wage
agreements etc.
Chapter I
Section 1

Introductory provisions
The basis for universal application

The regulation is issued on the basis of the Engineering Industry
Agreement (“VO”) 2008-2010 between the Confederation of
Norwegian Enterprise and the Federation of Norwegian Industries, on
the one hand, and the Norwegian Confederation of Trade Unions and
the Norwegian United Federation of Trade Unions, on the other.
Section 2

Scope and responsibility for implementation

The regulation applies to skilled and unskilled workers who perform
production, assembly and installation work in the maritime
construction industry ...
Chapter II Pay and working conditions
Section 3

Pay provisions

Employees who perform production, assembly and installation work
in the maritime construction industry, see Section 2, shall receive a
minimum hourly pay of:
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Hvis arbeidsforholdet for en utsendt arbeidstaker faller inn under
anvendelsesområdet for et vedtak etter lov 4. juni 1993 nr. 58 om
allmenngjøring av tariffavtaler m.v., skal de bestemmelser som er
allmenngjort og som gjelder lønn eller arbeids- og ansettelsesvilkår
etter første ledd gjelde for arbeidsforholdet.
Bestemmelsene i første og annet ledd kommer bare til anvendelse
dersom utsendt arbeidstaker ikke er omfattet av gunstigere arbeids- og
ansettelsesvilkår ved avtale eller etter det lands rett som ellers gjelder
for arbeidsforholdet.
15. Tariffnemndas forskrift har følgende ordlyd:
Forskrift om delvis allmenngjøring av Verkstedsoverenskomsten for
skips- og verftsindustrien
Fastsatt av Tariffnemnda 6. oktober 2008 med hjemmel i lov 4. juni
1993 nr. 58 om allmenngjøring av tariffavtaler m.v.
Kap. I
§ 1.

Innledende bestemmelser
Grunnlaget for allmenngjøring

Forskriften er fastsatt på grunnlag av Verkstedsoverenskomsten
(VO) 2008-2010 mellom Næringslivets Hovedorganisasjon og
Norsk Industri på den ene siden og Landsorganisasjonen i Norge og
Fellesforbundet på den annen side.
§ 2.

Virkeområde og gjennomføringsansvar

Forskriften gjelder faglærte og ufaglærte arbeidstakere som
utfører produksjons-, montasje- og installasjonsarbeid i skips- og
verftsindustrien ...
Kap. II
§ 3.

Lønns- og arbeidsvilkår

Lønnsbestemmelser

Arbeidstakere som utfører produksjons-, montasje- og
installasjonsarbeid i skips- og verftsindustrien, jf. § 2, skal ha en lønn
pr. time på minst:
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a)

NOK 126.67 in the case of skilled workers

b)

NOK 120.90 in the case of unskilled workers.

With the exception of employees taken on at the work site, the
following minimum supplements shall be paid for work requiring
overnight stays away from home:
a)

NOK 25.32 in the case of skilled workers

b)

NOK 24.18 in the case of unskilled workers...

Section 5

Working hours

Normal working hours must not exceed 37.5 hours per week...
Section 6

Overtime pay

A supplement of 50% of the hourly rate shall be paid for work outside
normal working hours. A supplement of 100% of the hourly rate shall
be paid for work outside normal working hours carried out between
21.00 and 6.00 and on Sundays and public holidays.
Section 7

Travel, board and lodging expenses

In the case of work requiring overnight stays away from home, the
employer shall, subject to further agreement, cover necessary travel
expenses on commencement and completion of the assignment, and
for a reasonable number of home visits.
Before the employer posts an employee to work away from home,
board and lodging arrangements shall be agreed. As a rule, the
employer shall cover board and lodging, but a fixed subsistence
allowance, payment of the submission of receipts etc. may be agreed.
...
Chapter III Derogability etc.
Section 10 Derogability
The regulation is not applicable if the employee is covered, on the
whole, by more favourable pay and working conditions by agreement
or pursuant to that country’s law that otherwise applies to the
employment relationship ...
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Med unntak for arbeidstakere som blir inntatt på arbeidsstedet skal det
for arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
betales et tillegg til timelønnen på:
a)

kr 25,32 for faglærte

b)

kr 24,18 for ufaglærte ...

§ 5.

Arbeidstid

Den ordinære arbeidstid må ikke overstige 37,5 timer pr. uke ...
§ 6.

Godtgjøring for overtid

Det skal betales et tillegg for arbeid utover ordinær arbeidstid med
50% av timesatsen. For arbeid utover ordinær arbeidstid i tidsrommet
mellom kl. 21.00 og kl. 06.00 og på søndager og helligdager skal det
betales et tillegg op 100% av timesatsen.
§ 7.

Utgifter til reise, kost og losji

For arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
skal arbeidsgiver etter nærmere avtale dekke nødvendige reiseutgifter
ved arbeidsoppdragets begynnelse og slutt, og for et rimelig antall
hjemreiser.
Før arbeidsgiver sender arbeidstaker på oppdrag utenfor sitt hjemsted,
skal det være avtalt ordninger vedrørende kost og losji. Arbeidsgiver
skal som hovedregel sørge for kost og losji, men fast diettsats, betaling
etter regning e.l. kan avtales. ...
Kap. III Fravikelighet m.m.
§ 10. Fravikelighet
Forskriften kommer ikke til anvendelse dersom arbeidstaker samlet sett
er omfattet av gunstigere lønns- og arbeidsvilkår etter avtale eller etter
det lands rett som ellers gjelder for arbeidsforholdet ...

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

109
56

Chapter V

Entry into force etc.

Section 12 Entry into force and expiry
The regulation shall cease to apply one month after the Engineering
Industry Agreement between LO and NHO 2008-2010 is replaced by
a new collective agreement or if the Tariff Board makes a new decision
concerning universal application of the collective agreement.
16. The Regulation was given continued application by Regulation No
1764 of 20 December 2010.

IV Written Observations
17. Pursuant to Article 20 of the Statute of the Court and Article
97 of the Rules of Procedure, written observations have been
received from:
––

the Appellants, represented by Kurt Weltzien, advokat with the
Confederation of Norwegian Enterprises, Ingvald Falch and
Peter Dyrberg, advokats, Advokatfirmaet Schjødt AS, Oslo and
Tarjei Thorkildsen, advokat at the law firm BA-HR, Oslo;

––

the Defendant, represented by Pål Wennerås, Advocate, Office
of the Attorney General (Civil Affairs);

––

the Belgian Government, represented by Liesbet Van den
Broeck and Marie Jacobs, the Directorate General Legal
Affairs of the Federal Public Service for Foreign Affairs,
Foreign Trade and Development Cooperation, acting as
Agents;

––

the Polish Government, represented by Maciej Szpunar,
Undersecretary of State, Ministry of Foreign Affairs, acting as
Agent;

––

the Government of Iceland, represented by Dr Matthías G.
Pálsson, Legal Counsel, acting as Agent, and Hanna Sigríður
Gunnsteinsdóttir, Head of Department of Standards of Living
and Labour Market, Ministry of Welfare, acting as Co-Agent;

––

the Norwegian Government, represented by Pål Wennerås,
Advocate, Office of the Attorney General (Civil Affairs);
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Ikrafttreden m.m.

§ 12. Ikrafttreden og opphør
Forskriften opphører å gjelde 1 måned etter at
Verkstedsoverenskomsten mellom LO og NHO 2008-2010 blir avløst
av en ny tariffavtale eller hvis Tariffnemnda treffer nytt vedtak om
allmenngjøring av tariffavtalen.
16. Forskriften er videreført ved forskrift 20. desember 2010 nr. 1764.

IV Skriftlige innlegg
17. I medhold av artikkel 20 i EFTA-domstolens vedtekter og artikkel
97 i rettergangsordningen er skriftlige innlegg inngitt av:
––

de ankende parter, representert ved advokat Kurt
Weltzien, NHO, advokatene Ingvald Falch og Peter Dyrberg,
Advokatfirmaet Schjødt AS, Oslo, og advokat Tarjei
Thorkildsen, BA-HR advokatfirma, Oslo,

––

ankemotparten, representert ved advokat Pål Wennerås,
Regjeringsadvokaten,

––

Belgias regjering, representert ved Liesbet Van den Broeck
og Marie Jacobs, Directorate General Legal Affairs of the
Federal Public Service for Foreign Affairs, Foreign Trade and
Development Cooperation,

––

Polens regjering, representert ved Maciej Szpunar,
Undersecretary of State, Ministry of Foreign Affairs,

––

Islands regjering, representert ved dr. Matthías Pálsson,
Legal Counsel, og Hanna Sigríður Gunnsteinsdóttir, Head
of Department of Standards of Living and Labour Market,
Ministry of Welfare,

––

Norges regjering, representert ved advokat Pål Wennerås,
Regjeringsadvokaten,
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––

the Swedish Government, represented by Anna Falk, Director,
and Charlotta Meyer-Seitz, Deputy Director, Ministry for
Foreign Affairs, acting as Agents;

––

the EFTA Surveillance Authority, represented by Xavier Lewis,
Director, and Fiona M. Cloarec, Officer, Department of Legal
& Executive Affairs, acting as Agents;

––

the European Commission, represented by Johan Enegren,
Legal Service, acting as Agent.

V Summary of the pleas in law and arguments submitted
18. 	In its written observations, the Norwegian Government refers to
the observations submitted by the Defendant, represented by the
Tariff Board, and submits that the questions referred should be
answered in accordance with the observations and conclusions
submitted by the Defendant. The Government of Iceland fully
supports the arguments and pleadings put forward by the
Defendant in the request for Advisory Opinion. However, in its
observations, the Government of Iceland neither addresses the
specific questions referred nor proposes answers to them.
The first question
19. By its first question, the national court asks whether Directive
96/71 permits an EEA host State to secure workers posted to its
territory from another EEA State certain terms and conditions
established through nationwide collective agreements and
declared universally applicable as provided for in Article 3(8) of
Directive 96/71. In this regard, the national court specifically
asks about terms and conditions regarding (a) maximum working
hours, (b) additional remuneration to the basic hourly wage for
work assignments requiring overnight stays away from home, with
an exception for employees who are hired at the work site; and (c)
compensation for travel, board and lodging expenses in the case
of work assignments requiring overnight stays away from home,
with an exception for employees who are hired at the work site.
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Sveriges regjering, representert ved Anna Falk, Director, og
Charlotta Meyer-Scitz, Deputy Director, Ministry for Foreign
Affairs,

––

EFTAs overvåkningsorgan, representert ved Xavier Lewis,
Director, og Fiona Cloarec, Officer, Department of Legal &
Executive Affairs,

––

Europakommisjonen, representert ved Johan Enegren,
medlem av Kommisjonens juridiske tjeneste.

V Sammendrag av fremsatte påstander og argumenter
18. I sine skriftlige innlegg viser Norges regjering til innleggene
inngitt av ankemotparten, representert ved Tariffnemnda, og gjør
gjeldende at spørsmålene anmodningen gjelder, bør besvares i
samsvar med ankemotpartens innlegg og konklusjoner. Islands
regjering gir sin fulle støtte til ankemotpartens argumenter og
innlegg slik de er presentert i anmodningen om rådgivende
uttalelse. I sine anførsler behandler Islands regjering imidlertid
ikke de konkrete spørsmål saken gjelder, og foreslår heller ikke
svar på dem.
Det første spørsmål
19. I sitt første spørsmål spør den nasjonale domstol om direktiv
96/71 tillater at en EØS-stat sikrer arbeidstakere som er utsendt
til dens territorium fra en annen EØS-stat visse arbeids- og
ansettelsesvilkår som er fastsatt ved landsomfattende tariffavtale
som er erklært å ha allmenn gyldighet i samsvar med artikkel
3(8) i direktiv 96/71. Nærmere bestemt stiller den nasjonale
domstol spesifikt spørsmål om arbeids- og ansettelsesvilkårene
med hensyn til a) lengste ordinære arbeidstid, b) tilleggsvederlag
til grunnlønn per time for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, med unntak for arbeidstakere som blir
inntatt på arbeidsstedet, og c) kompensasjon for utgifter til reise,
kost og losji for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig, med unntak for arbeidstakere som blir inntatt på
arbeidsstedet.
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The Appellants
Maximum working hours
20. The Appellants note that Norwegian law has, in accordance with
Directive 2003/88, set maximum working hours per day and
per week, as well as minimum rest periods. However, within this
framework the Appellants note that Norwegian law distinguishes
between normal working hours and overtime.
21. The Appellants note further that, in the Regulation at issue, the
Tariff Board declared the VO’s normal working hours of 37.5
hours per week universally applicable and not the statutory
40 hours per week. Consequently, the Appellants contend that
Question 1(a) should be interpreted as seeking to establish
whether Article 3(1) of the Directive permits Member States to
make maximum normal working hours universally applicable.
22. According to the Appellants, Article 3(1)(a) of the Directive does
not seek to impose on foreign service providers the host State’s
definition concerning ordinary working hours and overtime.
Instead, a host State may establish the maximum work period,
irrespective of whether the hours within this are considered
ordinary working time or overtime, as such rules are intended
to protect workers’ health and not their pay.3 Therefore, in the
Appellants’ view, Norway is precluded from imposing on foreign
service providers its regulations on what constitutes ordinary
working time and overtime.
23. The Appellants submit that Article 3(1)(c) of the Directive
also does not permit the host State to define the hours which
constitute overtime as it concerns overtime rates. In the
alternative, the Appellants submit that the Working Environment
Act contains provisions on ordinary working time and sets this
at 40 hours per week. This constitutes the relevant minimum
protection under the Directive interpreted in the light of Article 36
3

Reference is made to Boemke, B., Handbuch zum Arbeitnehmer-Entsendegesetz, Saxonia
Verlag, Dresden, 2008, p. 70 which refers to a ruling of the German Federal Labour Court
of 19 May 2004.
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De ankende parter
Lengste ordinære arbeidstid
20. De ankende parter fremholder at i samsvar med direktiv 2003/88
har norsk lov fastsatt lengste ordinære arbeidstid per dag og per
uke, i tillegg til korteste hviletid. Imidlertid anfører de ankende
parter at innenfor denne ramme skiller norsk lov mellom ordinær
arbeidstid og overtid.
21. De ankende parter bemerker videre at Tariffnemnda i den forskrift
saken gjelder, erklærte VOs ordinære arbeidstid på 37,5 timer
per uke å ha allmenn gyldighet, og ikke lovens 40 timer per
uke. Følgelig gjør de ankende parter gjeldende at spørsmål 1a)
bør tolkes slik at man søker å fastslå om direktivets artikkel
3(1) tillater medlemsstatene å allmenngjøre lengste ordinære
arbeidstid.
22. Ifølge de ankende parter søker ikke direktivets artikkel 3 nr. 1
bokstav a) å pålegge utenlandske tjenesteytere vertsstatens
definisjon av ordinær arbeidstid og overtid. En vertsstat kan
derimot fastsette lengste arbeidstid, uten hensyn til om timene
innenfor denne betraktes som ordinær arbeidstid eller overtid,
ettersom slike regler er ment å verne arbeidstakernes helse, ikke
deres lønn.3 Derfor er de ankende parter av den oppfatning at
Norge er forhindret fra å pålegge utenlandske tjenesteytere sine
forskrifter med hensyn til hva som utgjør ordinær arbeidstid og
overtid.
23. De ankende parter gjør gjeldende at artikkel 3 nr. 1 bokstav c)
i direktivet heller ikke tillater vertsstaten å definere hva som
utgjør overtid, da denne bestemmelse gjelder overtidsbetaling.
Subsidiært anfører de ankende parter at arbeidsmiljøloven
inneholder bestemmelser om ordinær arbeidstid og fastsetter
denne til 40 timer per uke. Dette utgjør det relevante
3

Det vises til Boemke, B., Handbuch zum Arbeitnehmer-Entsendegesetz, Saxonia Verlag,
Dresden, 2008, s. 70, som viser til en avgjørelse i Tysklands føderale arbeidsdomstol 19.
mai 2004.
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EEA. Accordingly, the Norwegian authorities are precluded from
declaring universally applicable alternative terms established in
collective agreements without any reference to what is necessary
for the protection of the relevant workers’ health.
Additional remuneration for work assignments requiring overnight
stays (Question 1(b)) and compensation for travel, board and lodging
expenses in the case of work assignments requiring overnight stays
away from home (Question 1(c))
24. As regards the issue of pay, the Appellants observe, first, that the
second subparagraph of Article 3(1) of the Directive gives host
States the freedom, subject to the limits of Article 36 EEA, to
establish minimum rates of pay. However, in their view, the notion
of “rates of pay” referred to in point (c) of the first subparagraph
of Article 3(1) relates to pay in the sense of consideration for
the service provided under the employment relationship and
not reimbursement of costs. Moreover, the use of the term
“minimum” indicates a defined level and not various components
of a “remuneration package”
25. According to the Appellants, the context in which this provision is
located supports this view. Article 3(10) of the Directive concerns
the host State’s ability to impose on foreign service providers
terms and conditions of employment other than those set out in
Article 3(1) and imposes strict conditions, in particular that the
measure must pursue public policy objectives. Public policy here
is to be interpreted narrowly.4 Consequently, it would be illogical
if States could circumvent the strict conditions of Article 3(10)
through a broad interpretation of pay in Article 3(1).
26. The Appellants observe that the first subparagraph of Article 3(7)
of the Directive underlines the fact that the contractual terms
and conditions of employment of posted workers may be more
4

Reference is made to Case C-319/06 Commission v Luxembourg [2008] ECR I-4323,
paragraph 50, and the joint statement of the European Commission and the Council at
the adoption of the Directive, Statement No 10, as cited in Commission Communication
COM(2003) 458 final.
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minimumsvern direktivet gir, lest i lys av EØS-avtalen artikkel 36.
Følgelig har norske myndigheter ikke anledning til å allmenngjøre
alternative vilkår fastsatt i tariffavtaler uten å vise til hva som er
nødvendig for å verne de berørte arbeidstakeres helse.
Tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig (spørsmål 1b)) og kompensasjon for utgifter til reise,
kost og losji for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig (spørsmål 1c))
24. Når det gjelder lønnsspørsmålet, bemerker de ankende parter
innledningsvis at i henhold til artikkel 3 nr. 1 annet ledd i
direktivet kan vertsstaten fritt fastsette minstelønn, med forbehold
for begrensningene fastsatt i EØS-avtalen artikkel 36. De anser
imidlertid at begrepet “lønn” (“rates of pay”) nevnt i artikkel 3 nr. 1
første ledd bokstav c) gjelder betaling i betydningen godtgjørelse
for tjenesten som ytes og som er omfattet av arbeidsforholdet, og
ikke refusjon av utgifter. Dessuten indikerer bruken av begrepet
“minstelønn” (“minimum” (rates of pay)) et definert nivå og ikke
ulike elementer i en “lønnspakke”.
25. Ifølge de ankende parter underbygges dette syn av konteksten
som denne bestemmelse står i. Artikkel 3 nr. 10 omhandler
vertsstatens mulighet til å pålegge utenlandske tjenesteytere
andre arbeids- og ansettelsesvilkår enn de som er fastsatt i
artikkel 3 nr. 1, og fastsetter strenge vilkår, særlig at tiltaket må
fremme offentlig orden. Offentlig orden må her tolkes snevert.4
Følgelig ville det være ulogisk om statene kunne omgå det strenge
vilkår i artikkel 3 nr. 10 ved en vid tolkning av lønn i artikkel 3
nr. 1.
26. De ankende parter bemerker at artikkel 3 nr. 7 første ledd
i direktivet understreker at arbeidsavtalen til utsendte
arbeidstakere kan inneholde gunstigere arbeids- og
ansettelsesvilkår enn vertsstatens minstekrav fastsatt i artikkel

4

Det vises til sak C-319/06 Kommisjonen mot Luxembourg, Sml. 2008 s. I-4323 (avsnitt
50), og Europakommisjonens og Rådets felles erklæring om vedtakelsen av direktivet,
erklæring nr. 10, som omtalt i kommisjonsmelding COM(2003) 458 final.
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favourable than the minimum requirements of the host State
provided for under Article 3(1).5 In their view, Article 3(7) calls
for a comparison between the minimum rates of pay that the
host State may impose under Article 3(1) and the wage received
by the posted worker under his employment contract or the law
applicable thereto. However, such comparison is not possible if
there is no common understanding of what constitutes “pay”.
27. The Appellants observe that, according to case-law, the concept
of minimum wage under Article 3(7) of the Directive does not
include allowances for services in the employment contract that
are extra to the work itself.6 If these are allowances in name only,
for example, a thirteenth month’s salary, they will be included in
the definition of pay. On the other hand, an allowance for working
in harsh weather conditions, for example, is only acquired through
the extra service of working in such conditions. Thus, pay for the
purposes of Article 3(7) is pay without allowances proper. Were
the notion of pay for the purposes of Article 3(1)(c) to include
allowances proper, a foreign service provider might be required
to pay greater remuneration than its competitors in the host
State. This could arise, for example, where, under the employment
contract or the law applicable thereto, the foreign service provider
does not have the right to demand certain services from the
worker but the host State includes an allowance for such services
within its definition of minimum rates of pay.
28. The Appellants observe further that the second subparagraph
of Article 3(7) of the Directive provides that allowances specific
to the posting are to be considered part of the minimum wage
unless they are paid in reimbursement of expenditure actually
incurred. In their view, the inclusion of this provision in Article
3(7) indicates that “posting allowances” form part of the pay
under the contract or the law applicable thereto to which the
5

6

Reference is made to Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet
and Others [2007] ECR I-11767, paragraph 80.
Reference is made to Case C-341/02 Commission v Germany [2005] ECR I-2733, paragraphs
39 to 40.
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3 nr. 1.5 Etter deres oppfatning forutsetter artikkel 3 nr. 7
en sammenligning mellom den minstelønn vertsstaten kan
kreve med hjemmel i artikkel 3 nr. 1, og den lønn en utsendt
arbeidstaker mottar i henhold til sin arbeidsavtale eller den
lovgivning den er underlagt. Imidlertid er en slik sammenligning
ikke mulig dersom det ikke finnes noen felles forståelse av hva
som utgjør “lønn”.
27. De ankende parter bemerker at ifølge rettspraksis omfatter
begrepet minstelønn i artikkel 3 nr. 7 i direktivet ikke
tilleggsgodtgjørelse for tjenester i arbeidsavtalen som kommer
i tillegg til selve arbeidsoppdraget.6 Dersom det er tale om
tilleggsgodtgjørelser bare i navnet, som for eksempel en 13.
månedslønn, vil disse bli omfattet av definisjonen av lønn. På
den annen side vil for eksempel et tillegg for å arbeide i dårlig
vær bare kunne opparbeides ved å yte den tilleggstjeneste det vil
være å arbeide under slike forhold. Dermed vil lønn etter artikkel
3 nr. 7 være lønn uten tilleggsgodtgjørelse i egentlig forstand.
Dersom begrepet lønn i artikkel 3 nr. 1 bokstav c) skulle omfatte
tilleggsgodtgjørelse i egentlig forstand, ville en utenlandsk
tjenesteyter risikere å måtte betale høyere lønn enn sine
konkurrenter i vertsstaten. Dette kan for eksempel forekomme
dersom den utenlandske tjenesteyter er forhindret fra å kreve
visse tjenester av arbeidstakeren som følge av arbeidsavtalen
eller den lovgivning den er underlagt, til tross for at vertsstaten
har inntatt en godtgjørelse for slike tjenester i sin definisjon av
minstelønn.
28. De ankende parter bemerker videre at annet ledd i artikkel 3
nr. 7 i direktivet fastsetter at ytelser som gjelder spesielt for
utsendingen, skal betraktes som en del av minstelønnen med
mindre de betales som refusjon av utgifter som faktisk er påløpt.
Etter deres oppfatning innebærer det at denne bestemmelse er
inntatt i artikkel 3 nr. 7, at godtgjørelser for utsending (“posting
allowances”) utgjør en del av lønnen i henhold til arbeidsavtalen
eller den lovgivning den er underlagt, som minstelønnen i
5
6

Det vises til sak C-341/05 Laval un partneri, Sml. 2007 s. I-11767 (avsnitt 80).
Det vises til sak C-341/02 Kommisjonen mot Tyskland, Sml. 2005 s. I-2733 (avsnitt 39–40).
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minimum pay of the host State has to be compared. The specific
reference to posting allowances in Article 3(7) can be explained
by the fact that the treatment of such deviates from the general
rule that allowances proper are not be considered as pay.
29. 	In this connection, the Appellants observe that, if a host State
could determine the allowances specific to a posting to its own
territory, this would entail a risk that the allowances might be set
at a level which is not objectively justifiable and seeks to exclude
foreign service providers from making use of their freedom to
provide services.
30. The Appellants contend that the two allowances at issue
(additional remuneration for overnight stays away from home
and compensation for travel, board and lodging expenses) are
related to the inconvenience, or costs, caused by working in a
place other than that where the worker was hired. The allowances,
when made universally applicable, will almost certainly always
apply to foreign service providers, but not necessarily to their
domestic competitors and consequently their imposition appears
discriminatory. The Appellants submit that the Directive, read in
conjunction with Article 36 EEA, cannot be interpreted in a way
that would allow host States to impose measures which effectively
exclude foreign service providers from their market.
31. Furthermore, the Appellants contend, the allowances at issue
are not posting allowances within the meaning of the Directive
as they are not related to a cross-border movement. In their view,
therefore, these do not constitute the allowances referred to in
Article 3(7).
32. In the Appellants’ view, the allowance referred to in Question 1(b)
is clearly an allowance proper as it is related to the additional
service provided by the worker (and compensates for the
inconvenience caused by not working in the place of hiring).
Consequently, this allowance does not fall within the notion of pay
and Norway cannot include it in the minimum pay that foreign
service providers have to provide to their workers.
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vertsstaten må sammenlignes med. Den uttrykkelige henvisning
til ytelser for utsending i artikkel 3 nr. 7 kan forklares med
at behandlingen av slike avviker fra den generelle regel om at
godtgjørelser i egentlig forstand ikke skal betraktes som lønn.
29. I denne sammenheng anfører de ankende parter at dersom en
vertsstat kunne fastsette de godtgjørelser som skal gjelde spesielt
for en utsending til dens eget territorium, ville dette innebære
en risiko for at ytelsen kunne bli satt på et nivå som objektivt
sett ikke ville kunne rettferdiggjøres, og ha som mål å utelukke
utenlandske tjenesteytere fra å benytte sin adgang til å yte
tjenester.
30. De ankende parter gjør gjeldende at de to ytelsene saken
gjelder (tilleggsvederlag for overnatting utenfor hjemmet og
kompensasjon for utgifter til reise, kost og losji) er forbundet
med den ulempe, eller de kostnader, det medfører å arbeide på
et annet sted enn der arbeidstakeren ble ansatt. Plikten til å
betale ytelsene vil, når de blir allmenngjort, nesten med sikkerhet
alltid gjelde for utenlandske tjenesteytere, men ikke nødvendigvis
for deres innenlandske konkurrenter. Følgelig vil en slik plikt
innebære forskjellsbehandling. De ankende parter anfører at
direktivet, lest i sammenheng med EØS-avtalen artikkel 36,
ikke kan tolkes slik at vertsstatene tillates å pålegge tiltak som
medfører at utenlandske tjenesteytere i realiteten utelukkes fra
deres marked.
31. Videre anfører de ankende parter at ytelsene denne sak gjelder,
ikke er ytelser for utsending i direktivets betydning, ettersom
de ikke er relatert til bevegelser over landegrensene. Etter deres
oppfatning er det derfor ikke tale om slike ytelser som det
refereres til i artikkel 3 nr. 7.
32. De ankende parter mener at ytelsen nevnt i spørsmål 1b)
klart er en ytelse i egentlig forstand ettersom den er knyttet
til en tilleggstjeneste ytt av arbeidstakeren (og kompenserer
for ulempen ved ikke å arbeide på det sted vedkommende ble
inntatt). Følgelig omfattes ikke denne ytelse av begrepet lønn, og
Norge kan ikke inkludere den i den minstelønn som utenlandske
tjenesteytere må gi sine arbeidstakere.
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33. As regards compensation for travel, board and lodging expenses,
the Appellants consider that these allowances concern the
reimbursement of costs. In their view, cost reimbursement by its
very nature cannot constitute pay and provisions thereon do not
fall within Article 3(1) of the Directive.
34. The Appellants consider the proportion of employees covered
by the relevant collective agreement to be irrelevant. There are
no indications in the Directive that the scope of Article 3(1)
is affected by the proportion of workers that are or have been
covered by a collective agreement made universally applicable.
They acknowledge that the second subparagraph of Article 3(8)
provides that, in the absence of a system for declaring collective
agreements universally applicable, States may base themselves
on collective agreements which are “generally applicable”. In
their view, however, a system such as that described in the first
subparagraph of Article 3(8) exists in Norway and has been
applied in the present case. This view is shared by the Defendant
and all the parties submitting observations in the case.
35. The Appellants propose that the first question should be answered
as follows:
Article 3(1) of Directive 96/71/EC of the European Parliament and of
the Council of 16 December 1996 concerning the posting of workers
in the framework of the provision of services, referred to at point 30
of Annex XVIII to the EEA Agreement, read in the light of Article 36
of the EEA Agreement, must be interpreted so as to preclude an EEA
State from requiring an undertaking from another EEA State that has
posted workers to the first State to comply with its rules concerning
cost reimbursement such as compensation for travel, board and
lodging expenses in the case of work assignments requiring overnight
stays away from home, as well as allowances that do not constitute
minimum rates of pay within the meaning of that provision, such
allowances being those that alter the relationship between the service
provided by the worker and the consideration which he receives
in return, including additional remuneration for work assignments
requiring overnight stays away from home.
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33. Når det gjelder kompensasjonen for utgifter til reise, kost og
losji, er de ankende parter av den oppfatning at disse ytelser
gjelder refusjon av kostnader. Etter deres oppfatning kan
kostnadsrefusjon etter sin natur ikke betraktes som lønn, og
bestemmelser om dette kan ikke omfattes av artikkel 3 nr. 1 i
direktivet.
34. De ankende parter anser den aktuelle tariffavtales dekningsgrad
for å være irrelevant. Det er ingen indikasjoner i direktivet på at
virkeområdet til artikkel 3 nr. 1 påvirkes av dekningsgraden for
arbeidstakere som er eller har vært omfattet av en tariffavtale
som er allmenngjort. De erkjenner at annet ledd i artikkel 3 nr.
8 fastsetter at dersom det ikke finnes et system for å erklære at
tariffavtaler skal ha allmenn gyldighet, kan statene basere seg
på tariffavtaler som “gjelder generelt”. De er imidlertid av den
oppfatning at et system som beskrevet i artikkel 3 nr. 8 første
ledd finnes i Norge, og har blitt anvendt i den foreliggende sak.
Denne oppfatning deles av ankemotparten og alle parter som har
inngitt innlegg i saken.
35. De ankende parter foreslår følgende som svar på det første
spørsmål:
Artikkel 3 nr. 1 i europaparlaments- og rådsdirektiv 96/71/EF av 16.
desember 1996 om utsending av arbeidstakere i forbindelse med
tjenesteyting, som det vises til i nr. 30 i vedlegg XVIII til EØS-avtalen,
sammenholdt med EØS-avtalen artikkel 36, må forstås slik at den er
til hinder for at en EØS-stat kan kreve at et foretak fra en annen EØSstat som har utsendt arbeidstakere til førstnevnte stat, overholder
dens regler med hensyn til kostnadsrefusjon som kompensasjon for
utgifter til reise, kost og losji for arbeidsoppdrag hvor overnatting
utenfor hjemmet er nødvendig, samt godtgjørelser som ikke inngår
i minstelønnen i henhold til denne bestemmelse, ettersom slike
godtgjørelser endrer forholdet mellom den tjeneste som ytes av
arbeidstakeren, og den godtgjørelse han får som motytelse, inklusive
tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig.
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Article 3(1) of Directive 96/71/EC must be interpreted so as to
preclude an EEA State from requiring an undertaking from another
EEA State that has posted workers to the first State to comply with its
rules regulating the distribution of ordinary working time and overtime
within the maximum work periods.
The Defendant
Maximum working hours
36. The Defendant notes, first, that Sections 5 and 6 of the Tariff
Board Regulation lay down the terms and conditions for the
payment of overtime work. In effect, these are 50% and 100%
supplements to the basic minimum hourly rate for work exceeding
37.5 hours per week. The Defendant asserts that Sections 5
and 6 fall within the host Member State’s right to stipulate
overtime rates, as explicitly provided for in point (c) of the first
subparagraph of Article 3(1) of the Directive.
37. The Defendant recalls that in determining the scope of a provision
of EU or EEA law, its wording, objective and context must all be
taken into account.7 According to the Defendant, it is inherent in
the notion of “minimum rates of pay, including overtime rates”
(Article 3(1)(c)) that workers’ minimum remuneration may differ
according to the conditions under which the relevant work is
carried out. Supplements for overtime work are thus but one of
several “minimum rates of pay”. The Defendant asserts that the
concept of “minimum rates of pay”, as is the case with “overtime
rates”, is formed of two elements: the definition of the relevant
working conditions and the determination of the minimum
amount of pay for work carried out under the conditions
concerned. As a consequence, these two elements must be
considered together.
38. The Defendant contends that this understanding is underscored
by reading point (c) of the first subparagraph in conjunction with
7

Reference is made to Case C-280/04 Jyske Finans A/S [2005] ECR I-10683, paragraph 34,
and Case C-116/10 Feltgen and Bacino Charter Company, judgment of 22 December 2010,
not yet reported, paragraph 12.
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Artikkel 3 nr. 1 i direktiv 96/71/EF må tolkes slik at den er til hinder
for at en EØS-stat kan kreve at et foretak fra en annen EØS-stat som har
utsendt arbeidstakere til førstnevnte stat, overholder dens regler med
hensyn til fordeling av ordinær arbeidstid og overtid innenfor lengste
arbeidstid.
Ankemotparten
Lengste arbeidstid
36. Ankemotparten bemerker innledningsvis at §§ 5 og 6 i
Tariffnemndas forskrift fastsetter vilkårene for betaling av
overtidsarbeid. For arbeid utover 37,5 timer per uke skal
det betales 50% og 100% tillegg til minste grunnlønn per
time. Ankemotparten gjør gjeldende at §§ 5 og 6 omfattes av
vertsstatens rett til selv å fastsette overtidsbetaling, som er
uttrykkelig fastsatt i bokstav c) i artikkel 3 nr. 1 første ledd i
direktivet.
37. Ankemotparten påminner om at når virkeområdet for en
bestemmelse i EU- eller EØS-retten skal fastsettes, må
både ordlyd, formål og kontekst tas i betraktning.7 Ifølge
ankemotparten ligger det i begrepet “minstelønn, herunder
overtidsbetaling” (artikkel 3 nr. 1 bokstav c)) at arbeidstakernes
minstelønn kan variere avhengig av hvilke forhold det aktuelle
arbeid utføres under. Tillegg for overtidsarbeid er dermed bare
en av flere former for “minstelønn”. Ankemotparten hevder at
begrepet “minstelønn”, i likhet med “overtidsbetaling”, består
av to elementer: Definisjonen av de aktuelle arbeidsvilkår og
fastsettelsen av det minstebeløp som skal betales som lønn for
arbeid utført under de aktuelle vilkår. Det følger av dette at disse
to elementer må sees samlet.
38. Ankemotparten hevder at denne forståelse blir klar når man
holder første ledd bokstav c) sammen med den innledende ordlyd

7

Det vises til sak C-280/04 Jyske Finans, Sml. 2005 s. I-10683 (avsnitt 34), og sak C-116/10
Feltgen and Bacino Charter Company, dom av 22. desember 2010, ennå ikke i Sml. (avsnitt
12).
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the opening wording of Article 3(1) of the Directive which refers
to “the terms and conditions of employment covering ... (c) the
minimum rates of pay, including overtime rates”. The reference
to “terms and conditions” further clarifies that Member States
may not only determine different categories of pay, but also the
working conditions corresponding to those categories and hence
the definition of overtime.
39. The Defendant makes reference to the Swedish and Danish
language versions of point (c) of the first subparagraph of Article
3(1) of the Directive, which refer respectively to “minimilön,
inbegripet övertidsersättning” and “mindsteløn, herunder
overtidsbetaling”, translated by the Defendant as “minimum
wage, including overtime pay”.8 It observes further that the Court
of Justice of the European Union (“ECJ”) has intermittently
referred to “minimum rates of pay” and “minimum wages” both
before Directive 96/71 entered into force9 and in connection with
point (c) of the first subparagraph of Article 3(1).10
40. Consequently, the Defendant contends that the notion of
“minimum rates of pay, including overtime rates” is synonymous
with “minimum wage, including overtime pay”. In this connection,
it notes that the second subparagraph of Article 3(1) of the
Directive provides that “the concept of minimum rates of pay
... is defined by the national law and/or practice of the Member
State to whose territory the worker is posted”.
41. The Defendant emphasises that the system of the Directive is
to coordinate the Member States’ laws such that the host State
lays down the terms and conditions concerning the matters
falling within Article 3(1), whereas Article 3(7) provides that
8

9

10

Reference is made to Case C-187/07 Endendijk [2008] ECR I-2115, paragraph 22, and to
the settled principle that Community provisions must be interpreted and applied uniformly
in light of the versions existing in all Community languages.
Reference is made to Joined Cases C-369/96 and C-376/96 Arblade and Others [1999] ECR
I-8453, paragraphs 40 to 41 with further references.
Reference is made to Case C-244/04 Commission v Germany [2006] ECR I-885, paragraph
61; Laval, cited above, paragraphs 57 and 70; Case C-346/06 Rüffert v Land Niedersachsen
[2008] ECR I-1989, paragraph 25; and Commission v Luxembourg, cited above, paragraph
45.
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i artikkel 3 nr. 1 i direktivet, som viser til “på områdene nedenfor
sikrer ... de arbeids- og ansettelsesvilkår ... c) minstelønn,
herunder overtidsbetaling”. Henvisningen til “arbeids- og
ansettelsesvilkår” gjør det ytterligere klart at medlemsstatene
ikke bare kan fastsette forskjellige lønnskategorier, men også
arbeidsvilkårene for hver kategori og følgelig også definisjonen av
overtid.
39. Ankemotparten viser til de svenske og danske språkversjoner av
bokstav c) i første ledd i artikkel 3 nr. 1, som viser henholdsvis
til “minimilön, inbegripet övertidsersättning” og “mindsteløn,
herunder overtidsbetaling”, som ankemotparten har oversatt
som “minstelønn, herunder overtidsbetaling”.8 Ankemotparten
bemerker videre at Den europeiske unions domstol (“EUdomstolen”) periodisk har vist til “minimum rates of pay” og
“minimum wages” både før direktiv 96/71 trådte i kraft9 og i
forbindelse med bokstav c) i artikkel 3 nr. 1 første ledd.10
40. Følgelig gjør ankemotparten gjeldende at begrepet “minimum
rates of pay, including overtime rates” er synonymt med “minimum
wage, including overtime pay”. I denne sammenheng bemerker
ankemotparten at annet ledd i artikkel 3 nr. 1 i direktivet
fastsetter at “begrepet minstelønn (defineres) ... i samsvar
med nasjonal lovgivning og/eller praksis i den medlemsstat
arbeidstakeren er utsendt til”.
41. Ankemotparten understreker at formålet med direktivet er å
samordne lovgivningen i medlemsstatene slik at vertsstaten
fastsetter vilkårene på områder som faller inn under artikkel
3 nr. 1, mens artikkel 3 nr. 7 fastsetter at direktivet ikke er til
8

9

10

Det vises til sak C-187/07 Enderdijk, Sml. 2008 s. I-2115 (avsnitt 22), og til det faste
prinsipp at tolkningen og anvendelsen av fellesskapsbestemmelser skal være ensartet på
grunnlag av de versjoner som finnes på alle språk i Fellesskapet.
Det vises til forente saker C-369/96 og C-376/96 Arblade m.fl., Sml. 1999 s. I-8453 (avsnitt
40–41) med ytterligere referanser.
Det vises til sak C-244/04 Kommisjonen mot Tyskland, Sml. 2006 s. I-885 (avsnitt 61);
Laval, som omtalt over (avsnitt 57 og 70); sak C-346/06 Rüffert, Sml. 2008 s. I-1989
(avsnitt 25) og Kommisjonen mot Luxembourg, som omtalt over (avsnitt 45).
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the Directive does not hinder the home State from establishing
terms and conditions that are more favourable to workers.11
Indeed, according to the Defendant, a divided competence to lay
down minimum rates of pay, including overtime rates, would be
incoherent if the terms and conditions of the minimum wages
were set independently of each other and would also invite a race
to the bottom. Additionally, the Defendant asserts that such a
divided competence would lead to a situation where each Member
State has as many minimum rates as there are Member States.
42. According to the Defendant, it follows from the wording, objectives
and context of point (c) of the first subparagraph of Article
3(1) of the Directive that the host Member State’s competence
to define “minimum rates of pay, including overtime rates”
includes both the determination of the amounts of pay due and
the definition of the working conditions under which the relevant
minimum amount of pay is due. Consequently, the determination
of overtime work and the amount of pay for such work, as set out
in Sections 5 and 6 of the Tariff Board Regulation, falls within the
scope of point (c) of the first subparagraph of Article 3(1).
43. 43.	In the alternative, the Defendant contends that Section 5 of
the Tariff Board Regulation, which stipulates the normal working
hours and thus what is deemed overtime, is designed and has the
effect of laying down the maximum ordinary working hours per
week. Any exceptions to this require extraordinary circumstances.
The Defendant considers that Section 5 falls not only within the
scope of point (c) but also point (a) of the first subparagraph of
Article 3(1) of the Directive.
44. The Defendant contends that Section 5 of the Tariff Board
Regulation, read in conjunction with Section 10-6(1) of the
Working Environment Act,12 has the aim and effect of protecting
the health and safety of workers by laying down maximum
ordinary working hours.
11
12

Reference is made to Laval, cited above, paragraphs 79 to 81.
Reference is made to the Proposition to the Odelsting No 49 (2004-2005) p. 318 (in
Norwegian) on the intention to maintain the effect of the previous Working Environment
Act (1977), Section 49.1 fourth subparagraph.
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hinder for at hjemstaten kan fastsette vilkår som er gunstigere for
arbeidstakerne.11 Ifølge ankemotparten ville en delt kompetanse
til å fastsette minstelønn, herunder overtidsbetaling, være ulogisk
dersom vilkårene tilknyttet minstelønnssatsene ble fastsatt
uavhengig av hverandre og ville også anspore til et kappløp
mot bunnen. Ankemotparten hevder i tillegg at en slik delt
kompetanse ville føre til en situasjon der hver medlemsstat har
like mange minstelønnssatser som det er medlemsstater.

42. Ifølge ankemotparten følger det av ordlyd, formål og kontekst
i bokstav c) i første ledd i artikkel 3 nr. 1 i direktivet at
vertsstatens kompetanse til å fastsette “minstelønn, herunder
overtidsbetaling” både omfatter fastsettelsen av lønn som skal
betales og definisjonen av arbeidsvilkårene som utgjør grunnlaget
for den relevante minstelønn. Følgelig faller fastsettelsen av
overtidsarbeid og betaling for slikt arbeid, som fastsatt i §§ 5 og
6 i Tariffnemndas forskrift, inn under virkeområdet til bokstav c) i
første ledd i artikkel 3 nr. 1.

43. Subsidiært anfører ankemotparten at § 5 i Tariffnemndas
forskrift, som fastsetter ordinær arbeidstid og dermed hva
som anses som overtid, er utformet og har den virkning at den
fastsetter lengste ordinære ukentlige arbeidstid. Ethvert unntak
fra dette krever særlige omstendigheter. Ankemotparten anser
at § 5 ikke bare faller inn under virkeområdet for bokstav c) men
også for bokstav a) i første ledd i artikkel 3 nr. 1 i direktivet.

44. Ankemotparten anfører at § 5 i Tariffnemndas forskrift, lest i
sammenheng med Arbeidsmiljøloven § 10-6 første ledd,12 har som
mål og virkning å beskytte arbeidstakernes helse og sikkerhet ved
å fastsette lengste ordinære arbeidstid.

11
12

Det vises til Laval, som omtalt over (avsnitt 79–81).
Det vises til Ot.prp. nr. 49 (2004-2005) om lov om arbeidsmiljø, arbeidstid og stillingsvern
mv. (1977) § 49 nr. 1 fjerde ledd, s. 318.
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45. The Defendant notes that there is additional EU law concerning
“maximum work periods” and refers to Article 6 of Directive
2003/88. The Defendant contends that by reading Article 3 of
Directive 96/71 together with Articles 6 and 15 of Directive
2003/88 host Member States may ensure that posted workers
are guaranteed terms and conditions concerning maximum work
periods that are more favourable to the protection of workers than
the absolute maximum of 48 working hours, including overtime.
Consequently, according to the Defendant, Section 5 of the Tariff
Board Regulation is a constituent element of the regulation of
“maximum work periods” laid down by law and by collective
agreement which has been declared universally applicable within
the maritime engineering industry, and thus falls within the scope
of point (a) of the first subparagraph of Article 3(1). It contends
further that this view is shared by ESA.13
46. Based on this alternative line of reasoning, the Defendant states
that it considers point (a) of the first subparagraph of Article
3(1) of the Directive not to preclude a Member State from
extending to workers posted to its territory terms and conditions
of employment, which in the Member State where the work is
carried out are laid down in a collective agreement which has
been declared universally applicable within the meaning of Article
3(8), covering maximum ordinary working hours.
Additional remuneration for work assignments requiring overnight stays and
compensation for travel, board and lodging expenses in the case of work
assignments requiring overnight stays away from home
47. The Defendant contends that by Questions 1(b) and (c), the
referring court essentially asks whether supplements to the
minimum basic hourly rate of pay, for work requiring overnight
stays away from home, constitute “minimum rates of pay” within
13

Reference is made to ESA Decision of 15 July 2009 to close a case against Norway
commenced following receipt of a complaint against that State in the field of free movement
of services (320/09/COL) which states: “Whereas provisions on the working week fall within
Article 3(1)(a) of Directive 96/71, [...] Whereas the Authority must, therefore, conclude that
decision by the Tariff Board with regard to the definition of the working week, whether they refer
to the definition provided for in the Working Environment Act, or the definition in the relevant
collective agreement, comply with Article 3(1)(a) of Directive 96/71.”
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45. Ankemotparten bemerker at det finnes også andre bestemmelser
i EU-retten om “lengste arbeidstid” og viser til artikkel 6 i direktiv
2003/88. Ankemotparten anfører at ved å lese artikkel 3 i direktiv
96/71 sammenholdt med artikkel 6 og 15 i direktiv 2003/88
kan medlemsstatene sikre at utsendte arbeidstakere gis vilkår
vedrørende lengste arbeidstid som er gunstigere når det gjelder
å verne arbeidstakerne enn det absolutte maksimum på 48
arbeidstimer, overtid inkludert. Ifølge ankemotparten utgjør derfor
§ 5 i Tariffnemndas forskrift et nødvendig element i reguleringen
av “lengste arbeidstid” fastsatt ved lov og tariffavtaler, som er
erklært å ha allmenn gyldighet i skips- og verftsindustrien, og
som dermed faller inn under virkeområdet til bokstav a) i første
ledd i artikkel 3 nr. 1. Ankemotparten gjør videre gjeldende at
også ESA har denne oppfatning.13
46. På grunnlag av dette subsidiære resonnement anser
ankemotparten direktivets artikkel 3 nr.1 første ledd bokstav a)
for ikke å være til hinder for at en medlemsstat kan innrømme
arbeidstakere utsendt til dens territorium slike arbeids- og
ansettelsesvilkår som i den medlemsstat der arbeidet utføres, er
fastsatt i en tariffavtale som er erklært å ha allmenn gyldighet
i henhold til artikkel 3 nr. 8, herunder med hensyn til lengste
ordinære arbeidstid.
Tilleggsvederlag, samt kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig
47. Ankemotparten anfører at den anmodende domstol med spørsmål
1b) og c) spør om tillegg til minste grunnlønn per time for
arbeidsoppdrag som krever overnatting utenfor hjemmet, utgjør

13

Det vises til ESAs avgjørelse av 15. juli 2009 om å avslutte en sak mot Norge som ble
innledet etter en klage mot staten vedrørende den frie bevegelighet for tjenester (320/09/
COL), der det heter: “Whereas provisions on the working week fall within Article 3(1)(a) of
Directive 96/71, Whereas the Authority must, therefore, conclude that decision by the Tariff Board
with regard to the definition of the working week, whether they refer to the definition provided for
in the Working Environment Act, or the definition in the relevant collective agreement, comply
with Article 3(1)(a) of Directive 96/71.”
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the meaning of point (c) of the first subparagraph of Article 3(1)
of the Directive.
48. In this regard, the Defendant submits, first, that point (c) of the
first subparagraph of Article 3(1) of the Directive acknowledges
that the concept of pay includes several constituent elements,
reflecting, inter alia, the conditions under which the work is
carried out. This follows from the use of the plural and the
word “including”. Indeed, the Defendant highlights that the
notion of “minimum rates of pay” was potentially so wide that
the Community legislature expressly excluded “supplementary
occupation retirement pension schemes”. Furthermore, the
Defendant notes that the second subparagraph of Article
3(1) refers to the “concept” of minimum rates of pay defined
according to national law and practice. This implies, according to
the Defendant, that as a “concept” “rates of pay” is necessarily a
notion which is not clearly delimited, and thus for each host State
to define.
49. The Defendant highlights that while the ECJ has emphasised that
Directive 96/71 does not harmonise the material content of the
matters referred to in Article 3(1)(a) to (g), the minimum wage is
the only matter which the Community legislature explicitly stated
shall be defined in accordance with the host Member States’ law
and/or practice. The Defendant contends that as the material
content of Article 3(1)(a) to (g) “may accordingly be freely
defined by the [host] Member States ...”, this applies a fortiori to
the concept of “minimum rates of pay”.14
50. The Defendant refers to the case-law which preceded the Directive
under which host Member States are entitled to guarantee
posted workers the minimum remuneration laid down by the
national rules of that State15 and which established that, as a

14
15

Reference is made to Laval, cited above, paragraph 60.
Reference is made to Joined Cases 62/81 and 63/81 Seco, Desquenne & Giral v Etablissement
d’assurance contre la vieillesse et l’invalidité [1982] ECR 223, paragraph 14; Case C‑272/94
Guiot [1996] ECR I-1905, paragraph 12; Arblade and Others, cited above, paragraph
33; Case C‑165/98 Mazzoleni, Inter Surveillance Assistance SARL and Others [2001] ECR
I-2189, paragraphs 28 to 29; Case C-164/99 Portugaia Construções Ldª [2002] ECR I-787,
paragraph 21; and Case C‑60/03 Wolff & Müller GmbH & Co. KG v Pereira Félix [2004] ECR
I-9553, paragraphs 36 and 41 to 42.
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“minstelønn” i henhold til direktivets artikkel 3 nr. 1 første ledd
bokstav c).
48. I dette henseende anfører ankemotparten for det første at
bokstav c) i første ledd i artikkel 3 nr. 1 i direktivet erklærer
at begrepet lønn består av flere elementer, som blant annet
gjenspeiler de vilkår arbeidet utføres under. Dette følger av bruken
av flertall (“rates of pay”) og ordet “herunder” (“including”).
Ankemotparten understreker at begrepet “minstelønn” potensielt
var så bredt at Fellesskapets lovgivere uttrykkelig utelukket
“supplerende yrkesbaserte pensjonsordninger”. Videre bemerker
ankemotparten at annet ledd i artikkel 3 nr. 1 viser til “begrepet”
minstelønn som definert i samsvar med nasjonal lovgivning og
praksis. Dette indikerer, ifølge ankeparten, at som “begrep” er
“lønn” (“rates of pay”) nødvendigvis et begrep som ikke er klart
avgrenset, og som det dermed er opp til hver vertsstat å definere.
49. Ankemotparten understreker at selv om EU-domstolen har
understreket at direktiv 96/71 ikke harmoniserer det materielle
innhold i områdene nevnt i artikkel 3 nr. 1 bokstav a)–g), så er
minstelønnen den eneste sak lovgiverne i Fellesskapet uttrykkelig
har bestemt skal defineres i samsvar med vertsstatens lovgivning
og/eller praksis. Ankemotparten anfører at ettersom det
materielle innhold i artikkel 3 nr. 1 bokstav a)–g) “may accordingly
be freely defined by the [host] Member States ...”, gjelder dette desto
mer for begrepet “minstelønn”.14
50. Ankemotparten viser til den rettspraksis som forelå forut for
direktivet, som fastsatte at vertsstaten har anledning til å
sikre utsendte arbeidstakere den minstelønn som er fastsatt i
vertsstatens nasjonale regler15 og at det følgelig er opp til hver
14
15

Det vises til Laval, som omtalt over (avsnitt 60).
Det vises til forente saker 62/81 og 63/81 Seco Desquenne & Giral mot Etablissement
d’assurance contre la vieillesse et l’invalidité, Sml. 1982 s. 223 (avsnitt 14); sak C‑272/94
Guiot, Sml. 1996 s. I-1905 (avsnitt 12); Arblade m.fl., som omtalt over (avsnitt 33); sak
C‑165/98 Mazzoleni og Inter Surveillance Assistance SARL m.fl., Sml. 2001 s. I-2189 (avsnitt
28–29); sak C-164/99 Portugaia Construções Ldª, Sml. 2002 s. I-787 (avsnitt 21), og sak
C-60/03 Wolff & Müller GmbH & Co. KG mot Pereira Félix, Sml. 2004 s. I-9553 (avsnitt 36 og
41–42).
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consequence, it is for each host Member State to determine the
minimum level of protection necessary in the public interest.16 In
the Defendant’s view, that prerogative has been codified in point
(c) of the first subparagraph of Article 3(1) of the Directive.17
51. It follows, the Defendant contends, that there are two conditions
that the Member States must respect in this regard. First,
the minimum wage must be laid down in accordance with the
procedures provided for in Article 3(1) and (8) of the Directive
and, second, the rates must be of a minimum character. As
Laval18 and Rüffert19 illustrate, these conditions will in practice
often overlap.
52. Having regard to the fact that average pay for work requiring
overnight stays away from home is higher, in the Defendant’s
view, it is clear that the rates established in the Tariff Board
Regulation constitute “minimum rates”. The question which must
be resolved is whether the supplements constitute “pay” within
the meaning of point (c) of the first subparagraph of Article 3(1)
of the Directive. In this regard, the Defendant notes that the ECJ
has consistently held that Community law does not preclude a
Member State from requiring a posting undertaking to pay its
workers the minimum “remuneration” laid down in its national
rules20 and that that case-law, and the corresponding prerogative,
is enshrined in Article 3(1)(c) of the Directive.21 In the Defendant’s
view, the material scope of Article 3(1)(c) rests on the notions
of “remuneration” and “pay” and, in that regard, the second
subparagraph of Article 3(1) implies that these notions must
be construed in a broad manner. Although the ECJ has not yet
16

17

18
19
20

21

Reference is made mutatis mutandi to Joined Cases C-49/98, C-50/98, C-52/98, C-52/98
to C-54/98 and C‑68/98 to C-72/98 Finalarte and Others [2001] ECR I-7831, paragraph 58.
Reference is made to Case C-341/02 Commission v Germany, cited above, paragraph 25,
and Case C-244/04 Commission v Germany, cited above, paragraph 61.
Reference is made to Laval, cited above, paragraphs 24 to 26, 30 and 70 to71.
Reference is made to Rüffert, cited above, paragraphs 5 to 7 and 23 to 30.
Reference is made to Seco, cited above, paragraph 14; Guiot, cited above, paragraph 12;
Arblade and Others, cited above, paragraph 33; Mazzoleni, cited above, paragraphs 28
and 29; Portugaia Construções, cited above, paragraph 21; and Wolff & Müller, cited above,
paragraphs 36 and 41 to 42.
Reference is made to Case C-341/02 Commission v Germany, cited above, paragraph 25,
and Case C-244/04 Commission v Germany, cited above, paragraph 61.

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

134
69

Book 1

Report

Case
E-2/11

vertsstat å fastsette det minimumsnivå av vern som er nødvendig
av allmenne hensyn.16 Ankemotparten mener denne rettighet er
lovfestet i artikkel 3 nr. 1 første ledd bokstav c) i direktivet.17
51. Ankemotparten hevder det fremgår av det ovenstående at det
i dette henseende er to vilkår medlemsstatene må oppfylle.
For det første må minstelønnen være fastsatt i samsvar med
fremgangsmåtene fastsatt artikkel 3 nr. 1 og 8 i direktivet, og
dernest må lønnen ha karakter av minstelønn. Som det fremgår
av Laval18 og Rüffert19, vil disse vilkår ofte overlappe hverandre.
52. I betraktning av at gjennomsnittslønnen for arbeidsoppdrag
som krever overnatting utenfor hjemmet er høyere, er det
etter ankemotpartens oppfatning klart at lønnen fastsatt i
Tariffnemndas forskrift utgjør “minstelønn”. Spørsmålet er
om tilleggene utgjør “lønn” i betydningen av artikkel 3 nr. 1
første ledd bokstav c i direktivet. Hva dette angår, bemerker
ankemotparten at EU-domstolen konsekvent har ment at
fellesskapsretten ikke er til hinder for at en medlemsstat krever
at et utsendingsforetak skal betale sine arbeidstakere den
“minstelønn” som er fastsatt i dens nasjonale regler20, og at den
rettspraksis, og den tilsvarende rettighet, er nedfelt i artikkel 3
nr. 1 bokstav c) i direktivet.21 Etter ankemotpartens oppfatning
hviler det materielle virkeområde for artikkel 3 nr. 1 bokstav c)
på begrepene “remuneration” og “pay”, og i så måte innebærer
annet ledd i artikkel 3 nr. 1 at disse begreper må tolkes vidt. .
Selv om EU-domstolen ennå ikke har kommet med veiledning
16

17

18
19
20

21

Det vises tilsvarende til forente saker C-49/98, C-50/98, C-52/98, C-52/98 til C-54/98 og
C‑68/98 til C-72/98 Finalarte m.fl., Sml. 2001 s. I-7831 (avsnitt 58).
Det vises til sak C-341/02 Kommisjonen mot Tyskland, som omtalt over (avsnitt 25), og sak
C-244/04 Kommisjonen mot Tyskland, som omtalt over (avsnitt 61).
Det vises til Laval, som omtalt over (avsnitt 24–26, 30 og 70–71).
Det vises til Rüffert, som omtalt over (avsnitt 5–7 og 23–30).
Det vises til Seco, som omtalt over (avsnitt 14); Guiot, som omtalt over (avsnitt 12); Arblade
m.fl., som omtalt over (avsnitt 33); Mazzoleni og ISA, som omtalt over (avsnitt 28 og 29);
Portugaia Construções, som omtalt over (avsnitt 21), og Wolff & Müller, som omtalt over
(avsnitt 36 og 41–42).
Det vises til sak C-341/02 Kommisjonen mot Tyskland, som omtalt over (avsnitt 25), og sak
C-244/04 Kommisjonen mot Tyskland, som omtalt over (avsnitt 61).
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provided guidance on these concepts in the context of the posting
of workers,22 these two concepts have been defined elsewhere by
the ECJ and the Community legislature.
53. The Defendant refers to the ECJ case-law on “remuneration”
for the purposes of Article 57 TFEU (ex Article 50 EC) which
corresponds to Article 37 EEA.23 The Defendant notes the ECJ’s
definition of “remuneration” in Jundt24 closely resembles the
definition of “pay” in Article 157(2) TFEU (ex Article 141(2)
EC) and Article 69(2) EEA, concerning equal pay for male and
female workers. The Defendant observes that, according to
the ECJ’s definition, the notions of “remuneration” and “pay”
include any pecuniary consideration which a worker receives
from his employer in return for the service provided, including
reimbursement of expenses incurred on account of the service
provided.25 Furthermore, elements which fall outside the scope
of these notions are essentially payments fulfilling a social
function, typically concerning contributions to or benefits from
social funds, and thus do not represent consideration for services
provided.26
54. The Defendant contends that the wording and structure of point
(c) of the first subparagraph of Article 3(1) of the Directive
and the second subparagraph of that provision are consonant
with those definitions. First, the Defendant submits that point
(c) of the first subparagraph of Article 3(1) concerns “pay”
and only makes a reservation with respect to “supplementary
retirement pension schemes”. It stresses by reference to the
twelfth recital in the preamble to the Directive that, in fact, the
Community legislature only intended to exclude social security

22
23

24

25
26

Reference is made to Case C-341/02 Commission v Germany, cited above, paragraph 39.
Reference is made to Case C-281/06 Jundt [2007] ECR I-12231, paragraph 29, with further
references.
Reference is made to Jundt, cited above, paragraph 34, read in conjunction with paragraphs
2 and 11 of the judgment.
Reference is made to Case C-191/03 McKenna [2005] ECR I-7631, paragraph 29.
Reference is made to Joined Cases C-159/91 and C-160/91 Poucet and Pistre [1993] ECR
I-637, paragraphs 18 and 19, and to the Opinion of Advocate General Ruiz-Jarabo Colomer
in Case C-157/99 Geraets-Smits and Peerbooms v Stichting CZ Groep Zorgverzekeringen
[2001] ECR I-5473, points 30 to 31.
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om disse begrep i forbindelse med utsending av arbeidstakere,22
er begge begrep definert i andre relasjoner av EU-domstolen og
lovgiverne.
53. Ankemotparten viser til EU-domstolens rettspraksis om
“remuneration” etter artikkel 57 TFEU (tidl. artikkel 50 EF),
som tilsvarer artikkel 37 EØS.23 Ankemotparten bemerker at
EU-domstolens definisjon av “remuneration” i Jundt24 er svært
lik definisjonen av “pay” i artikkel 157 nr. 2 TFEU (tidl. artikkel
141 nr. 2 EF) og artikkel 69 nr. 2 EØS, som gjelder likelønn
for mannlige og kvinnelige arbeidstakere. Ankemotparten
anfører at ifølge EU-domstolens definisjon omfatter begrepene
“remuneration” og “pay” ethvert økonomisk vederlag som en
arbeidstaker mottar fra sin arbeidsgiver som en motytelse for en
tjeneste som er ytt, inklusive refusjon av utgifter som er påløpt på
grunn av tjenesten som er ytt.25 Videre er de elementer som faller
utenfor disse begreper hovedsakelig betalinger som oppfyller
en sosial funksjon, typisk innbetalinger til eller utbetalinger fra
sosiale fond, som dermed ikke utgjør vederlag for tjenester som
er ytt.26
54. Ankemotparten hevder at ordlyden og strukturen i bokstav c) i
første ledd i artikkel 3 nr. 1 i direktivet og annet ledd i samme
bestemmelse er i tråd med disse definisjoner. Ankemotparten
anfører for det første at artikkel 3 nr.1 første ledd bokstav c
gjelder “lønn” og bare inneholder et forbehold med hensyn til
“supplerende yrkesbaserte pensjonsordninger”. Ankemotparten
understreker, med henvisning til betraktning 12 i preambelen
til direktivet, at intensjonen til lovgiverne i realiteten bare var å
22
23

24

25
26

Det vises til sak C-341/02 Kommisjonen mot Tyskland, som omtalt over (avsnitt 39).
Det vises til sak C-281/06 Jundt, Sml. 2007 s. I-12231 (avsnitt 29), med ytterligere
referanser.
Det vises til Jundt, som omtalt over (avsnitt 34), lest i sammenheng med avsnitt 2 og 11 i
dommen.
Det vises til sak C-191/03 McKenna, Sml. 2005 s. I-7631 (avsnitt 29).
Det vises til forente saker C-159/91 og C-160/91 Poucet og Pistre, Sml. 1993 s. I-637
(avsnitt 18 og 19), og til uttalelse fra generaladvokat Ruiz-Jarabo Colomer i sak C-157/99
Geraets-Smits og Peerboom, Sml. 2001 s. I-5473 (avsnitt 30–31).
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schemes from the concept of “pay”. Moreover, according to the
travaux préparatoires, the concept of “minimum rates of pay”
was meant to include “allowances” in general, save for social
security benefits.27 Further, the Defendant notes that the Council
and Commission even stated that points (b) and (c) of the first
subparagraph of Article 3(1) “covered contributions to national
social fund benefit schemes governed by collective agreements
or legislative provisions, and benefits covered by these schemes,
provided that they did not come within the sphere of social
security”.28
55. The Defendant contends that Member States may, therefore,
include salaries and any other consideration which an employee
receives in return for his services within the concept of
minimum rates of “pay”, save for social security benefits and
supplementary retirement pension schemes. The Defendant
asserts that this considerable discretion has been acknowledged
by the European Commission.29 Consequently, according to the
Defendant, it is clear that “minimum rates of pay” includes not
only the basic minimum hourly rate, but also other supplements
and allowances that form part of the minimum wage as specified
by the host Member State’s law and practice.
56. The Defendant considers, therefore, that provisions in a
nationwide collective agreement stipulating a supplementary
minimum rate of pay, including reimbursement for travel, board
and lodging, for work requiring overnight stays away from home,
fall within the concept of “minimum rates of pay” and that such
provisions may be declared universally applicable in accordance
with point (c) of the first subparagraph and the second
subparagraph of Article 3(1) of the Directive. In its view, such
27
28

29

Reference is made to COM(1993) 225 final.
Reference is made to Commission’s services report on the implementation of Directive
96/71/EC concerning the posting of workers in the framework of the provision of services,
SEC(2006) 439, pp. 16-17.
Ibid, pp. 16-17 : “This definition may vary from one Member State to another: e.g. minimum
wage rates relating to a particular period of time — monthly – or hourly – or to productivity, a
single agreement-based rate for all employees in a given industry or different minimum wage
rates applicable to occupation skills and jobs as laid down in collective agreements. Member
States may also determine the various allowances and bonuses which are included in the
minimum wage applicable within limits such as those set out in the Court’s jurisprudence.”
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utelukke trygdeordninger fra begrepet “lønn”. Ifølge forarbeidene
var begrepet “minstelønn” (“minimum rates of pay”) dessuten
ment å omfatte “ytelser” (“allowances”) generelt, men ikke
trygdeytelser.27 Videre bemerker ankemotparten at Rådet og
Kommisjonen til og med erklærte at artikkel 3 nr. 1 første ledd
bokstav b) og c) “gjaldt avgifter til landsomfattende ordninger for
sosiale ytelser regulert i tariffavtaler eller lovbestemmelser, og
ytelser dekket av disse ordninger, forutsatt at de ikke er en del av
trygdeordningen”.28
55. Ankemotparten anfører at medlemsstatene derfor kan inkludere
lønn (“salaries”) og eventuelle andre vederlag (“consideration”)
som en arbeidstaker mottar som en motytelse for sine tjenester,
i begrepet minstelønn (“minimum rates of ’pay’”), bortsett fra
trygdeytelser og supplerende yrkesbaserte pensjonsordninger.
Ankemotparten anfører at Europakommisjonen har anerkjent
denne betydelige skjønnsmyndighet.29 Følgelig er det ifølge
ankemotparten klart at “minstelønn” ikke bare inkluderer minste
grunnlønn per time, men også andre tillegg og ytelser som inngår
i minstelønnen som definert i vertsstatens lovgivning og praksis.
56. Ankemotparten mener derfor at bestemmelser i en
landsomfattende tariffavtale som fastsetter en minste
tilleggslønn, inklusive refusjon for reise, kost og losji, for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
faller inn under begrepet “minstelønn” (“minimum rates of pay”),
og at slike bestemmelser kan allmenngjøres i samsvar med
første ledd bokstav c) og annet ledd i artikkel 3 nr. 1 i direktivet.

27
28

29

Det vises til COM(1993) 225 final.
Det vises til rapport fra Kommisjonens kontorer om gjennomføringen av direktiv 96/71/EF
om utsending av arbeidstakere i forbindelse med tjenesteyting, SEC(2006) 439, s. 16-17.
Samme sted, s. 16-17: “This definition may vary from one Member State to another: e.g.
minimum wage rates relating to a particular period of time — monthly – or hourly – or to
productivity, a single agreement-based rate for all employees in a given industry or different
minimum wage rates applicable to occupation skills and jobs as laid down in collective
agreements. Member States may also determine the various allowances and bonuses which
are included in the minimum wage applicable within limits such as those set out in the Court’s
jurisprudence.”
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supplements are similar to “overtime rates” which are explicitly
included in point (c) of the first subparagraph of Article 3(1).
Furthermore, it notes that such supplements and reimbursement
of expenses are regulated by the same paragraph of the collective
agreement (§ 7.3) which, in its view, demonstrates the integral
character of these supplements.
57. The Defendant asserts that the Appellants have an erroneous
understanding of the relationship between Article 3(1) and Article
3(7) of the Directive, and, accordingly, are mistaken as to the
legal context of Case C-341/02 Commission v Germany.30 Contrary
to the view taken by the Defendant, the Appellants appear to
contend that whether a supplement “alters the relationship
between the service provided by the worker ... and the
consideration which he receives in return”, or, in contrast, whether
the supplement is provided for an “additional service”, represents
the legal test as to whether the supplement may be deemed a
constituent element of the minimum wage within the meaning of
point (c) of the first subparagraph of Article 3(1). On that basis,
the Appellants argue that supplementary rates of pay for work
requiring overnight stays away from home fall outside the concept
of “minimum rates of pay” for the purposes of point (c) of the
first subparagraph of Article 3(1) or, in the alternative, that,
having regard to Article 3(7), reimbursement of expenses falls in
any event outside of the notion of “pay” within the meaning of
point (c) of the first subparagraph of Article 3(1).
58. The Defendant notes that, on its reading of the Directive, Article
3(1) not only entitles the Member States to extend their minimum
wage to posted workers, but also imposes a duty upon them to
ensure that posted workers actually obtain this minimum wage.
The second subparagraph of Article 3(7) clarifies, to that end,
that when assessing the wages of posted workers account must
be taken not only of their basic pay, but also allowances specific
to the posting. In the Defendant’s view, it is that latter point which
was considered in Commission v Germany.31
30
31

Reference is made to Case C-341/02 Commission v Germany, cited above.
Ibid, paragraphs 7 to 12, 20 to 23, 28, 30, 39 and 40.
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Etter ankemotpartens oppfatning kan slike tillegg sammenlignes
med “overtidsbetaling” (“overtime rates”), som uttrykkelig
er omfattet av artikkel 3 nr. 1 første ledd bokstav c). Videre
bemerker ankemotparten at slike tillegg og utgiftsrefusjoner er
regulert i samme paragraf i tariffavtalen (§ 7.3), noe som etter
ankemotpartens syn beviser disse tilleggs integrerte karakter.
57. Ankemotparten hevder at de ankende parter har en feilaktig
forståelse av forholdet mellom direktivets artikkel 3 nr. 1 og
artikkel 3 nr. 7, og at de følgelig tar feil med hensyn til den
juridiske sammenheng i sak C-341/02 Kommisjonen mot
Tyskland.30 I motsetning til hva ankemotparten hevder, synes de
ankende parter å mene at om et tillegg “alters the relationship
between the service provided by the worker ... and the consideration
which he receives in return”, eller motsetningsvis, om tillegget gis
for en “tilleggstjeneste”, er den rettslige prøve på om tillegget
kan defineres som en del av minstelønnen i betydningen av
artikkel 3 nr. 1 første ledd bokstav c). På dette grunnlag gjør de
ankende parter gjeldende at tilleggslønn for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, faller utenfor begrepet
“minstelønn” (“minimum rates of pay”) i artikkel 3 nr. 1 første ledd
bokstav c), subsidiært at refusjon av utgifter under henvisning
til artikkel 3 nr. 7 uansett faller utenfor begrepet “lønn” (“pay”) i
artikkel 3 nr. 1 første ledd bokstav c).
58. Ankemotparten bemerker at slik den leser direktivet, gir ikke
artikkel 3 nr. 1 bare medlemsstatene rett til å utstrekke sin
minstelønn til utsendte arbeidstakere, men gir dem også plikt til å
sikre at utsendte arbeidstakere faktisk mottar denne minstelønn.
Dette er bakgrunnen for at artikkel 3 nr. 7 annet ledd klargjør at
man ved en vurdering av lønnen til utsendte arbeidstakere må ta
hensyn til ikke bare deres grunnlønn, men også til ytelser som
gjelder spesielt for utsendingen. Ankemotparten mener at det var
dette siste punkt som ble behandlet i Kommisjonen mot Tyskland.31
30
31

Det vises til sak C-341/02 Kommisjonen mot Tyskland, som omtalt over.
Samme sted (avsnitt 7–12, 20–23, 28, 30, 39 og 40).
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59. According to the Defendant, Commission v Germany essentially
clarifies that Article 3(7) of the Directive requires the host
Member State to take into account allowances and supplements
that the posted workers receive even if they are not defined as
constituent elements of the host Member State’s minimum wage.
However, this must be done only in so far as such allowances
and supplements represent remuneration for work carried out
under the same conditions to which the host Member State’s
minimum wage legislation applies. Conversely, if the allowances
and supplements that a posted worker receives are defined as
constituent elements of the host Member State’s law and/or
practice, the question of whether the allowances and supplements
“alter the balance ...” does not arise and the host Member State
must recognise these benefits for the purposes of the comparison
to be made under Article 3(7) without further ado.
60. As to the Appellants’ alternative argument, the Defendant
contends that Article 3(7) of the Directive does not preclude
a host Member State from including the reimbursement of
expenses incurred on account of work requiring overnight stays
away from home as part of its minimum wage for the purposes
of point (c) of the first subparagraph of Article 3(1). In its
view, Article 3(7) merely provides that such benefits may not be
taken into account when calculating the minimum wage for the
purposes of the comparison required under that provision. Such
a view is supported by the fifth recital in the preamble to the
Directive which states that the Directive’s objective is to ensure
fair competition and the protection of workers.
61. The Defendant proposes that the first question be answered as
follows:
Article 3(1), first subparagraph, (a) and (c), of Directive 96/71 does
not preclude a Member State from extending to workers posted to its
territory terms and conditions of employment, which in the Member
State where the work is carried out are laid down in a collective
agreement which have been declared universally applicable within the
meaning of paragraph 8, covering the following matters:
a)

the definition of overtime work and maximum ordinary working
hours
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59. Ifølge ankemotparten klargjør Kommisjonen mot Tyskland at
artikkel 3 nr. 7 i direktivet krever at vertsstaten tar hensyn til
de ytelser og tillegg utsendte arbeidstakere mottar selv om de
ikke er definert som deler av vertsstatens minstelønn. Imidlertid
må dette bare gjøres i den utstrekning slike ytelser og tillegg
representerer vederlag for arbeid utført under de samme vilkår
som vertsstatens minstelønnslovgivning gjelder for. Hvis derimot
ytelsene og tilleggene som en utsendt arbeidstaker mottar er
definert som en del av minstelønnen i vertsstatens lovgivning og/
eller praksis, oppstår ikke spørsmålet om ytelsene og tilleggene
“alter the balance ...”, og da må vertsstaten uten videre ta disse
ytelser i betraktning i sammenligningen som skal foretas etter
artikkel 3 nr. 7.
60. Når det gjelder de ankende parters subsidiære anførsel, gjør
ankemotparten gjeldende at artikkel 3 nr. 7 i direktivet ikke er til
hinder for at en vertsstat kan inkludere refusjon av utgifter påløpt
på grunn av arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig, som en del av dens minstelønnsbegrep i henhold
til artikkel 3 nr. 1 første ledd bokstav c). Etter ankemotpartens
oppfatning fastsetter artikkel 3 nr. 7 kun at slike ytelser ikke
skal tas i betraktning når minstelønnen beregnes med sikte på
sammenligningen som skal foretas etter denne bestemmelse.
Denne oppfatning støttes av punkt 5 i fortalen til direktivet, hvor
det heter at direktivets formål er å sikre rettferdig konkurranse og
vern av arbeidstakerne.
61. Ankemotparten foreslår følgende som svar på det første spørsmål:
Artikkel 3 nr.1 første ledd bokstav a) og c) i direktiv 96/71 er ikke til
hinder for at en medlemsstat kan pålegge at arbeidstakere utsendt
til dens territorium sikres slike arbeids- og ansettelsesvilkår som i den
medlemsstat der arbeidet utføres, er fastsatt i en tariffavtale som er
erklært å ha allmenn gyldighet i henhold til nr. 8, på følgende områder:
a)

definisjonen av overtidsarbeid og lengste ordinære arbeidstid
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b)

minimum rates of pay for, including compensation for expenses
incurred on account of, work requiring overnight stays away from
home.

The proportion of employees covered by the relevant collective
agreement, before it was declared universally applicable within the
meaning of Article 3(8), first subparagraph, of Directive 96/71, does
not have any bearing on the answers to question 1 above.
The Belgian Government
Maximum working hours
62. The Belgian Government submits that it can be deduced from
the wording of the Tariff Board Regulation that 37.5 hours per
week on average constitutes the limit on weekly work from which
derogation is prohibited in the sector concerned. Accordingly,
this average of 37.5 hours per week corresponds in effect to
the concept of “maximum work periods” within the meaning of
Article 3(1)(a) of the Directive. As a consequence, the Belgian
Government submits that clause 2.1.2. of the VO is compatible
with Article 3(1)(a) and, therefore, applies to employees posted to
Norway from another EEA Member State.
Additional remuneration for work assignments requiring overnight stays
63. On whether additional remuneration and compensation can
be considered as elements of the minimum wage pursuant to
Article 3(1)(c) of the Directive, the Belgian Government submits
that, according to the second subparagraph of Article 3(1),
deference is given to the definition of the minimum wage adopted
by national law and/or practice of the Member State to whose
territory the worker is posted. It argues that the deference by the
Directive to national law and practice is related to the principle of
fair competition and the requirement for measures guaranteeing
respect for the rights of workers on which the Directive is based,
mentioned in recital 5 in the preamble thereto and acknowledged
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minstelønn for, herunder kompensasjon for utgifter påløpt på
grunn av, arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig.

Den aktuelle tariffavtales dekningsgrad før den ble erklært å ha
allmenn gyldighet i henhold til artikkel 3 nr. 8 første ledd i direktiv
96/71, har ingen betydning for svarene på spørsmål 1 over.
Belgias regjering
Lengste arbeidstid
62. Belgias regjering anfører at det kan utledes av ordlyden i
Tariffnemndas forskrift at gjennomsnittlig 37,5 timer arbeid per
uke er grensen for ukentlig arbeidstid som det i den aktuelle
sektor er forbudt å gjøre unntak fra. Følgelig tilsvarer dette
gjennomsnitt på 37,5 timer per uke i realiteten begrepet “lengste
arbeidstid” i artikkel 3 nr. 1 bokstav a) i direktivet. Av den grunn
gjør Belgias regjering gjeldende at § 2.1.2. i VO er i samsvar med
artikkel 3 nr. 1 bokstav a) og derfor får anvendelse for ansatte
utsendt til Norge fra en annen EØS-stat.
Tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig
63. Med hensyn til om tilleggsvederlag og kompensasjon kan
betraktes som del av minstelønnen i henhold til artikkel 3 nr.
1 bokstav c) i direktivet, anfører Belgias regjering at det etter
artikkel 3 nr. 1 annet ledd skal vises respekt for definisjonen av
minstelønn vedtatt i nasjonal lovgivning og/eller praksis i den
medlemsstat arbeidstakeren er utsendt til. Belgias regjering
anfører at hensynet direktivet tar til nasjonal lovgivning og praksis
er knyttet til prinsippet om rettferdig konkurranse og kravet om
tiltak som garanterer respekt for arbeidstakernes rettigheter, som
direktivet er basert på, nevnt i punkt 5 i fortalen til direktivet
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in Laval.32 Consequently, according to the Belgian Government, the
second subparagraph of Article 3(1) of the Directive permits the
concept of the minimum wage to vary among the Member States.
64. As regards the additional remuneration to the basic hourly
wage for work assignments requiring overnight stays away from
home, the Belgian Government contends that this does indeed
correspond to the concept of the minimum wage within the
meaning of point (c) of the first subparagraph of Article 3(1) of
the Directive.
Compensation for travel, board and lodging expenses in the case of work
assignments requiring overnight stays away from home
65. According to the Belgian Government, compensation for travel,
board and lodging expenses in the cases of work assignments
requiring overnight stay away from home corresponds to the
allowances excluded from the concept of the minimum wage
pursuant to the second subparagraph of Article 3(7) of the
Directive, as it is paid in reimbursement of expenditure actually
incurred on account of the posting. In this regard, the national
provision cannot be regarded as implementing a mandatory rule
for minimum protection within the meaning of point (c) of the
first subparagraph of Article 3(1) of the Directive.
66. The Belgian Government proposes that the first question be
answered as follows:
Article 3(1) first subparagraph (a) of Directive 96/71/EC authorises a
Member State of the EEA to apply the maximum weekly working hours
established by nationwide collective agreements declared universally
applicable pursuant to Article 3(8) of the Directive in the country
where the work is carried out, to workers posted to its territory from
another Member State.
Article 3(1) first subparagraph (c) and second subparagraph of
Directive 96/71/EC authorises a Member State of the EEA to apply
additional remuneration to the basic hourly wage for work assignments
requiring overnight stays away from home, established by nationwide
32

Reference is made to Laval, paragraph 60, and the case-law cited therein.
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og stadfestet i Laval.32 Følgelig er Belgias regjering av den
oppfatning at artikkel 3 nr. 1 annet ledd i direktivet tillater at
minstelønnsbegrepet kan variere mellom medlemsstatene.
64. Når det gjelder tillegg i grunnlønn per time for arbeidsoppdrag
hvor overnatting utenfor hjemmet er nødvendig, mener Belgias
regjering imidlertid at dette faller inn under minstelønnsbegrepet
i artikkel 3 nr. 1 første ledd bokstav c) i direktivet.
Kompensasjon for utgifter til reise, kost og losji for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig
65. Ifølge Belgias regjering vil kompensasjon for utgifter til reise,
kost og losji for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, være en godtgjørelse som ikke inngår
i minstelønnsbegrepet i artikkel 3 nr. 7 annet ledd i direktivet,
ettersom den betales som refusjon av utgifter som faktisk
er påløpt på grunn av utsendingen. Her kan den nasjonale
bestemmelse ikke anses å gjennomføre en ufravikelig regel
om minimumsvern i betydningen av artikkel 3 nr. 1 første ledd
bokstav c) i direktivet.
66. Belgias regjering foreslår følgende som svar på det første
spørsmål:
Artikkel 3 nr. 1 første ledd bokstav a) i direktiv 96/71/EF tillater
en EØS-stat å anvende den lengste arbeidstid som er fastsatt i
landsomfattende tariffavtaler som er erklært å ha allmenn gyldighet i
henhold til artikkel 3 nr. 8 i direktivet i landet der arbeidet utføres, på
arbeidstakere utsendt til dens territorium fra en annen medlemsstat.
Artikkel 3 nr. 1 første ledd bokstav c) og annet ledd i direktiv 96/71/
EF tillater en EØS-stat å sikre arbeidstakere utsendt til dens territorium
fra en annen medlemsstat tilleggsvederlag til grunnlønn pr. time
for arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig,
som i landet der arbeidet utføres er fastsatt i landsomfattende
32

Det vises til Laval (avsnitt 60) og den rettspraksis som det vises tildet vises til der.
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collective agreements declared universally applicable pursuant to
Article 3(8) of the Directive in the country where the work is carried
out, to workers posted to its territory from another Member State, since
this additional remuneration corresponds to the minimum wage within
the meaning of the above Article 3(1) first subparagraph (c).
Article 3(1) first subparagraph (c) and second subparagraph of
Directive 96/71/EC does not authorise a Member State of the EEA
to apply the rule of compensation for travel, board and lodging
expenses for work assignments requiring overnight stays away from
home, established by nationwide collective agreements declared
universally applicable pursuant to Article 3(8) of the Directive in the
country where the work is carried out, to workers posted to its territory
from another Member State, given the fact that, pursuant to Article
3(7) subparagraph 2 of Directive 96/71/EC, such compensation
corresponds, in the case of posting of employees, to allowances
excluded from the concept of the minimum wage stipulated in
the above Article 3(1) first subparagraph (c), since it is paid in
reimbursement of expenditure actually incurred on account of the
posting.
The proportion of employees covered by the relevant collective
agreement before it was declared universally applicable, has no
bearing on the answers to the above questions.
The Polish Government
Maximum working hours
67. The Polish Government points out that, according to the case-file,
collective agreements stipulate maximum normal working hours
(37.5 hours per week) and shorter working hours for particularly
strenuous working arrangements. It notes that the VO contains
a provision specifying maximum working hours which was given
universal application by the Tariff Board Regulation.33
68. According to the Polish Government, it follows from those
provisions that, as a general rule, working time in the maritime

33

Reference is made to Clause 2.1.2 of the VO.
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tariffavtaler som er erklært å ha allmenn gyldighet i samsvar med
artikkel 3 nr. 8 i direktivet, ettersom dette tilleggsvederlag inngår i
minstelønnsbegrepet etter artikkel 3 nr. 1 første ledd bokstav c).
Artikkel 3 nr. 1 første ledd bokstav c) og annet ledd i direktiv 96/71/
EF tillater ikke en EØS-stat å anvende regelen om kompensasjon for
utgifter til reise, kost og losji for arbeidsoppdrag hvor overnatting
utenfor hjemmet er nødvendig, som er fastsatt i landsomfattende
tariffavtaler som er erklært å ha allmenn gyldighet i samsvar
med artikkel 3 nr. 8 i direktivet i landet der arbeidet utføres, på
arbeidstakere utsendt til dens territorium fra en annen medlemsstat,
siden denne kompensasjon etter artikkel 3 nr. 7 annet ledd i direktiv
96/71/EF, hva gjelder utsending av arbeidstakere, omfattes av de
ytelser som ikke inngår i minstelønnsbegrepet fastsatt i artikkel 3 nr.
1 første ledd bokstav c), ettersom den betales som refusjon av utgifter
som faktisk er påløpt på grunn av utsendingen.
Dekningsgraden for den aktuelle tariffavtale før den ble erklært å ha
allmenn gyldighet, har ingen betydning for svarene på ovenstående
spørsmål.
Polens regjering
Lengste arbeidstid
67. Polens regjering peker på at ifølge sakens dokumenter fastsetter
tariffavtalene en maksimal ordinær ukentlig arbeidstid på
37,5 timer, og kortere arbeidstid for særskilt belastende
arbeidstidsordninger. Polens regjering anfører at VO inneholder en
bestemmelse som fastsetter den maksimale arbeidstid som ble
allmenngjort ved Tariffnemndas forskrift.33
68. Ifølge Polens regjering følger det av disse bestemmelser at
arbeidstiden i skips- og verftsindustrien, som en generell

33

Det vises til VO § 2.1.2.
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construction industry cannot exceed 37.5 hours per week both for
national and posted workers. Even if a shorter maximum weekly
working time is envisaged for some workers because of strenuous
working conditions, in the Government’s view, point (a) of the first
subparagraph of Article 3(1) of the Directive does not preclude
the possibility of applying more than one maximum working
period to different groups of workers depending on the working
conditions. There is no obligation to set one maximum working
time applicable to all workers.
69. Moreover, the Polish Government argues further that Article 6 of
Directive 2003/88 expressly obliges the Member States to take
account of the need to protect the safety and health of workers
when they adopt measures (including collective agreements)
specifying maximum weekly working time.
70. According to the Polish Government, the fact that the Working
Environment Act sets normal working hours at 40 hours per week
does not influence the above considerations. In the absence of
a universally applicable collective agreement, the provisions of
the Working Environment Act would apply to posted workers.
However, according to Article 3(8) of Directive 96/71, the host
Member State may apply to posted workers terms and conditions
of employment laid down by law, regulation or administrative
provision, or by collective agreements or arbitration awards which
have been declared universally applicable.
71. As regards the argument concerning the influence of maximum
working time on the definition of overtime, according to the
Polish Government, this is always the case. By specifying working
hours, an EEA State automatically defines overtime, even if not
expressly so. This interdependence is reflected in point (c) of the
first subparagraph of Article 3(1) of Directive 96/71 according
to which EEA States should apply to posted workers national
minimum rates of pay and overtime rates.
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regel, verken for innenlandske arbeidstakere eller for utsendte
arbeidstakere skal overstige 37,5 timer per uke. Selv om enkelte
arbeidstakere kan ha kortere maksimal ukentlig arbeidstid på
grunn av belastende arbeidsvilkår, er artikkel 3 nr. 1 første ledd
bokstav a) i direktivet ikke til hinder for at det kan anvendes mer
enn én lengste arbeidstid for ulike arbeidstakergrupper avhengig
av arbeidsvilkår. Det foreligger ingen plikt til å fastsette én lengste
arbeidstid som skal gjelde for alle arbeidstakere.
69. Polens regjering anfører dessuten at artikkel 6 i direktiv 2003/88
uttrykkelig pålegger medlemsstatene en plikt til å ta hensyn til
nødvendigheten av å beskytte arbeidstakernes helse og sikkerhet
når de vedtar tiltak (herunder tariffavtaler) som angir lengste
ukentlige arbeidstid.
70. Ifølge Polens regjering har det faktum at arbeidsmiljøloven
setter ordinær arbeidstid til 40 timer per uke, ingen betydning
for ovennevnte betraktninger. Så lenge det ikke foreligger noen
allmenngjort tariffavtale, vil bestemmelsene i arbeidsmiljøloven
gjelde for utsendte arbeidstakere. Imidlertid kan vertsstaten
i henhold til artikkel 3 nr. 8 i direktiv 96/71 sikre utsendte
arbeidstakere arbeids- og ansettelsesvilkår som er fastsatt ved lov
eller forskrift eller ved tariffavtaler eller voldgiftskjennelser som er
erklært å ha allmenn gyldighet.
71. Når det gjelder anførselen om lengste arbeidstid har betydning
for definisjonen av overtid, er dette ifølge Polens regjering alltid
tilfellet. En EØS-stat som spesifiserer arbeidstiden, definerer
automatisk overtid, selv om dette ikke gjøres uttrykkelig. Denne
innbyrdes avhengighet gjenspeiles i artikkel 3 nr. 1 første ledd
bokstav c) i direktiv 96/71, som fastsetter at EØS-statene
skal sikre utsendte arbeidstakere nasjonal minstelønn og
overtidsbetaling.
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Additional remuneration for work assignments requiring overnight stays
72. The Polish Government contends that both the additional
remuneration and the compensation referred to in Questions 1(b)
and 1(c) should be analysed in the light of point (c) of the first
subparagraph of Article 3(1) of the Directive. In its view, these
elements of the collective agreement may be applied to posted
workers in accordance with the Directive only if it is concluded
that they are covered by the concept of minimum rates of pay as
provided for in point (c) of the first subparagraph of Article 3(1).
73. In the view of the Polish Government, it is obvious that no other
condition or term of employment mentioned in Article 3(1) of the
Directive can be invoked in relation to these elements of the Tariff
Board Regulation. It draws attention to the interpretation of the
ECJ in which it reasoned that the Community legislature intended,
by means of point (c) of the first subparagraph of Article 3(1)
of the Directive, to limit the possibility of the Member States
intervening as regards pay to matters relating to minimum rates
of pay.34
74. The Polish Government notes that, according to point (c) of the
first subparagraph of Article 3(1) of the Directive, minimum rates
of pay include overtime rates but not supplementary occupational
retirement pension schemes. The second subparagraph of Article
3(1) states that the concept of minimum rates of pay is to be
defined by the national law and/or practice of the Member State
to whose territory the worker is posted. However, neither the
Directive nor the case-law of the ECJ provides criteria determining
the scope of discretion of Member States in relation to the
concept of minimum rates of pay. According to the Government,
case-law only refers to the elements of the minimum wage paid to
a posted worker that should be taken into account when making
a comparison with the minimum rate of pay in the host Member
State, in accordance with Article 3(7) of the Directive.35

34
35

Reference is made to Commission v Luxembourg, cited above, paragraph 47.
Reference is made by way of example to Case C-341/02 Commission v Germany.
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Tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig
72. Polens regjering gjør gjeldende at både tilleggsvederlaget og
kompensasjonen det vises til i spørsmål 1b) og 1c) bør analyseres
i lys av artikkel 3 nr. 1 første ledd bokstav c) i direktivet. Polens
regjering er av den oppfatning at disse elementer i tariffavtalen
kan komme til anvendelse på utsendte arbeidstakere i samsvar
med direktivet, bare dersom det konkluderes med at de inngår
i minstelønnsbegrepet som fastsatt i artikkel 3 nr. 1 første ledd
bokstav c).
73. Polens regjering mener at det er innlysende at ingen andre
arbeids- eller ansettelsesvilkår nevnt i artikkel 3 nr. 1 i direktivet
kan påberopes når det gjelder disse elementer i Tariffnemndas
forskrift. Den henleder oppmerksomheten mot EU-domstolens
utlegning, der den sluttet at intensjonen til Fellesskapets
lovgivere med artikkel 3 nr. 1 første ledd bokstav c) i direktivet,
var å begrense medlemsstatenes mulighet til å gripe inn i
lønnsspørsmål, til spørsmål som gjelder minstelønn.34
74. Polens regjering bemerker at etter artikkel 3 nr. 1 første ledd
bokstav c) i direktivet innbefatter minstelønn overtidsbetaling,
men ikke supplerende yrkesbaserte pensjonsordninger. Artikkel
3 nr. 1 annet ledd i direktivet fastsetter at minstelønnsbegrepet
skal defineres i nasjonal lovgivning og/eller praksis i den
medlemsstat arbeidstakeren er utsendt til. Imidlertid inneholder
verken direktivet eller EU-domstolens rettspraksis kriterier
for å fastsette medlemsstatenes skjønnsmyndighet hva angår
minstelønnsbegrepet. Ifølge regjeringen viser rettspraksis bare
til de elementer i minstelønnen til en utsendt arbeidstaker som
skal tas i betraktning ved en sammenligning med minstelønnen i
vertsstaten, i samsvar med artikkel 3 nr. 7 i direktivet.35

34
35

Det vises til Kommisjonen mot Luxembourg, som omtalt over (avsnitt 47).
Som et eksempel vises det til sak C-341/02 Kommisjonen mot Tyskland.
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75. Further, the Polish Government notes that it appears to be the
practice in Norway that the concept of the minimum rate of pay
is determined through decisions of the Tariff Board that grant
universal application to collective agreements. As a result, the
minimum rates of pay differ depending on the sector, profession
and type of work carried out. According to the case-file, moreover,
the minimum rate of pay as determined by the Tariff Board
Regulation includes minimum hourly pay, minimum supplements
for work requiring overnight stays away from home, overtime pay,
travel, board and lodging expenses.36 Of these four elements, the
minimum rate established for hourly pay and overtime pay did
not give rise to any doubts before the Court of Appeal concerning
their compatibility with EEA law.
76. The Polish Government notes that the additional remuneration to
the basic hourly wage for work assignments requiring overnight
stays away from home (the supplement) takes the form of a
supplement to the minimum hourly pay in the amount of NOK
25.32 in the case of skilled workers and NOK 24.18 in the case
of unskilled workers.
77. As a result, in the view of the Polish Government, the supplement
forms a part of basic hourly wage paid to all workers employed
in maritime construction sector under specific conditions, namely
when the assignment requires an overnight stay. The Government
observes that a similar bonus granted to workers in the
construction industry in Germany, which together with the hourly
pay made up the total hourly pay under the relevant collective
agreement declared universally applicable, was accepted
indirectly by the ECJ to constitute part of the minimum rate of
pay for the purposes of Article 3(1) of the Directive. 37
Compensation for travel, board and lodging expenses in the case of work
assignments requiring overnight stays away from home
78. The Polish Government notes that the Tariff Board Regulation
does not specify the amount of compensation but simply
36
37

Reference is made to Sections 3, 6 and 7 of the Tariff Board Regulation.
Reference is made to Case C-490/04 Commission v Germany [2007] ECR I-6095.
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75. Videre anfører Polens regjering at det synes å være praksis i
Norge at minstelønnsbegrepet defineres ved vedtak i Tariffnemnda
som gir tariffavtaler allmenn gyldighet. Resultatet er at
minstelønnen varierer alt etter sektor, yrke og type arbeid som
utføres. Ut fra sakens dokumenter innbefatter minstelønnen,
slik den er fastsatt i Tariffnemndas forskrift, minstelønn per
time, minstetillegg for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, overtidsbetaling og utgifter til reise, kost
og losji.36 Av disse fire elementer ble det for lagmannsretten ikke
reist tvil om at minstesatsen per time og for overtid var forenlig
med EØS-retten.
76. Polens regjering bemerker at tilleggsvederlaget til grunnlønnen
per time for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig (tillegget), tar form av et tillegg til minste timelønn på
kr 25,32 for faglærte og kr 24,18 for ufaglærte.
77. På denne bakgrunn er Polens regjering av den oppfatning at
tillegget utgjør en del av grunnlønnen per time som skal betales
til alle arbeidstakere i skips- og verftsindustrien under bestemte
vilkår, nemlig når oppdraget krever overnatting utenfor hjemmet.
Regjeringen anfører at EU-domstolen indirekte har godtatt at
en tilsvarende godtgjørelse til arbeidstakere i byggesektoren i
Tyskland, som sammen med timelønnen utgjorde total timelønn
i samsvar med den aktuelle tariffavtale som var erklært å ha
allmenn gyldighet, utgjorde en del av minstelønnen i samsvar
med artikkel 3 nr. 1 i direktivet. 37
Kompensasjon for utgifter til reise, kost og losji for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig
78. Polens regjering bemerker at Tariffnemndas forskrift ikke angir
beløpet på kompensasjonen, men bare fastsetter en plikt for

36
37

Det vises til Tariffnemndas forskrift § 3, 6 og 7.
Det vises til sak C-490/04 Kommisjonen mot Tyskland, Sml. 2007 s. I-6095.
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obliges the employer (subject to further agreement) to pay it
and to make the necessary arrangements before posting. In
its view, the amount of compensation differs in each individual
case depending, for example, on the place of posting and the
duration of the work. Accordingly, this provision of the Regulation
does not concern an element of the minimum rate of pay but
identifies simply the party responsible for coverage of expenses
and specifies what must be regarded as expenses (i.e. what the
employer has to pay for when posting employees away from
home).
79. Moreover, according to the Polish Government, as the provision
envisages only the compensation of expenses, there is no gain
to the worker and it cannot be assumed that the money paid
constitutes remuneration for work rendered. It may even be the
case that the employer covers at least some of these expenses
(i.e. lodging and travel) directly and, as a result, the employee
will not even temporarily be in possession of the compensation.
Consequently, in the view of the Polish Government, the
compensation for travel, board and lodging expenses in the case
of work assignments requiring overnight stays away from home,
with an exception for employees who are hired at the work site, is
not covered by the concept of the minimum rates of pay within
the meaning of Article 3(1)(c) of Directive 96/71.
80. The Polish Government observes that, according to Article 3(7)
of the Directive, the provisions of paragraphs 1 to 6 of the same
article may not prevent the application of terms and conditions of
employment which are more favourable to workers. However, in its
view, Article 3(7) cannot be interpreted as allowing the host EEA
State to make the provision of services in its territory conditional
on the observance of terms and conditions of employment which
go beyond the mandatory rules for minimum protection referred
to in Article 3(1). Directive 96/71 expressly lays down the degree
of protection for workers of undertakings established in other
EEA States who are posted to the territory of the host EEA State
which the latter State is entitled to require those undertakings
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arbeidsgiver (etter nærmere avtale) til å betale den og til å
gjøre de nødvendige foranstaltninger før utsendingen. Den er
av den oppfatning at kompensasjonsbeløpet kan variere fra sak
til sak og avhenge for eksempel av hvor arbeidstakeren sendes
og arbeidsoppdragets varighet. Følgelig vedrører ikke denne
bestemmelse i forskriften et element i minstelønnen – den
identifiserer bare den part som er ansvarlig for å dekke utgiftene,
og spesifiserer hva som skal betraktes som utgifter (dvs. det
arbeidsgiveren må betale for når arbeidstakere sendes ut på
oppdrag som krever overnatting utenfor hjemmet).

79. Ifølge Polens regjering er det videre slik at ettersom
bestemmelsen bare nevner kompensasjon for utgifter, er det ingen
fortjeneste for arbeidstakeren, og det kan ikke sluttes at betalte
beløp utgjør vederlag for arbeid som er utført. Det kan også være
slik at arbeidsgiver dekker minst en del av disse utgifter (dvs.
til losji og reise) direkte, og da vil arbeidstakeren ikke en gang
midlertidig være i besittelse av kompensasjonen. Følgelig er
Polens regjering av den oppfatning at kompensasjon for utgifter
til reise, kost og losji for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, med unntak for arbeidstakere som blir
inntatt på arbeidsstedet, ikke inngår i minstelønnsbegrepet i
artikkel 3 nr. 1 bokstav c) i direktiv 96/71.

80. Polens regjering peker på at ifølge artikkel 3 nr. 7 i direktivet kan
bestemmelsene i nr. 1–6 i samme artikkel ikke være til hinder for
at det anvendes arbeids- og ansettelsesvilkår som er gunstigere
for arbeidstakerne. Imidlertid mener regjeringen at artikkel 3 nr. 7
ikke kan forstås slik at vertsstaten tillates å kreve at tjenesteyting
på dens territorium krever arbeids- og ansettelsesvilkår som går
ut over de ufravikelige regler for minimumsvern nevnt i artikkel
3 nr. 1. Direktiv 96/71 fastsetter uttrykkelig hvilket nivå av vern
en vertsstat har anledning til å kreve for arbeidstakere ansatt
i foretak etablert i andre EØS-stater som er utsendt til dens
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to observe. Moreover, such an interpretation would amount to
depriving the directive of its effectiveness.38
81. In the view of the Polish Government, it follows that EEA States
may not rely on Article 3(7) of Directive 96/71 in order to impose
additional requirements as regards the terms and conditions of
work which go beyond Article 3(1).
82. The Polish Government proposes that the first question be
answered as follows:
Article 3(1) first subparagraph (a) and (c) of Directive 96/71/EC
permits an EEA State to secure workers posted to its territory from
another EEA State maximum normal working hours and additional
remuneration to the basic hourly wage for work assignments requiring
overnight stays away from home, with an exception for employees
who are hired at the work site, which, in the EEA State where the work
is performed, have been established through nationwide collective
agreements that have been declared universally applicable in
accordance with Article 3(8) of the Directive.
Article 3(1) first subparagraph (c) of Directive 96/71/EC does not
permit an EEA State to secure workers posted to its territory from
another EEA State, the compensation for travel, board and lodging
expenses in the case of work assignments requiring overnight stays
away from home, with an exception for employees who are hired at the
work site, which, in the EEA State where the work is performed, have
been established through nationwide collective agreements that have
been declared universally applicable in accordance with Article 3(8) of
the Directive.
The proportion of employees covered by the relevant collective
agreement, before it was declared universally applicable, has no
bearing on the answers to the above questions.

38

Reference is made to Laval, cited above, paragraphs 79 to 81, and Rüffert, cited above,
paragraphs 32 to 33.
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territorium. En slik forståelse ville dessuten undergrave direktivets
effektivitet.38
81. Polens regjering mener det følger av dette at EØS-statene ikke
kan påberope seg artikkel 3 nr. 7 i direktiv 96/71 for å innføre
tilleggskrav til arbeids- og ansettelsesvilkår som går ut over
artikkel 3 nr. 1.
82. Polens regjering foreslår at det første spørsmål besvares på
følgende måte:
Artikkel 3 nr. 1 første ledd bokstav a) og c) i direktiv 96/71/EF tillater
en EØS-stat å sikre arbeidstakere utsendt til dens territorium fra en
annen EØS-stat, en lengste ordinære arbeidstid og tilleggsvederlag
til grunnlønnen pr. time for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, med unntak for arbeidstakere som blir inntatt
på arbeidsstedet, som i EØS-staten der arbeidet utføres, er fastsatt ved
landsomfattende tariffavtale som er erklært å ha allmenn gyldighet i
samsvar med artikkel 3 nr. 8 i direktivet.
Artikkel 3 nr. 1 første ledd bokstav c) i direktiv 96/71/EF tillater ikke
en EØS-stat å sikre arbeidstakere utsendt til dens territorium fra en
annen EØS-stat, med unntak for arbeidstakere som blir inntatt på
arbeidsstedet, kompensasjon for utgifter til reise, kost og losji for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig, som
i EØS-staten der arbeidet utføres, er fastsatt ved landsomfattende
tariffavtale som er erklært å ha allmenn gyldighet i samsvar med
artikkel 3 nr. 8 i direktivet.
Dekningsgraden for den aktuelle tariffavtale, før den ble erklært å ha
allmenn gyldighet, har ingen betydning for svarene på ovenstående
spørsmål.

38

Det vises til Laval, som omtalt over (avsnitt 79–81), og Rüffert, som omtalt over (avsnitt
32–33).
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The Swedish Government
Maximum working hours
83. The Swedish Government submits that, according to the wording
of Article 3(1)(c) of the Directive, the minimum rates of pay
should include overtime rates. In order to assess when a worker
is entitled to overtime rates of pay, it is necessary to know
what his or her normal working hours are. In regulating the
terms and conditions on maximum normal working hours, the
worker is protected from being deprived of the overtime rates
of pay he or she would otherwise be entitled to. Such terms
may therefore be necessary to ensure that the minimum level of
protection of the host State is upheld and included within the
nucleus of mandatory rules for minimum protection provided
for in Article 3(1) of the Directive. Moreover, the definition of
what constitutes the maximum normal working hours may be
a necessary prerequisite for deciding both the maximum work
periods and minimum rest periods mentioned in Article 3(1)(a),
thereby forming an integral part of either concept or of both. In
the view of the Swedish Government, a different interpretation
would deprive the Directive of its effectiveness in relation to fair
competition and minimum protection.
Additional remuneration for work assignments requiring overnight stays
84. The Swedish Government considers that additional remunerations
to the basic hourly wage for work assignments requiring overnight
stays away from home also may be included in the concept of
the minimum wage for the purposes of point (c) of the first
subparagraph of Article 3(1) of the Directive, as they appear
to be included in the minimum wage as defined by the Member
State to whose territory the worker is posted. It observes that, in
accordance with the second subparagraph of Article 3(1), it is
for the host Member State to define the concept of the minimum
wage. In its view, therefore, the definition of the minimum wage
may vary from one Member State to another and the Member
States can determine the various allowances and bonuses which
are included in the minimum wage applicable as long as it is in
compliance with Union law.
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Sveriges regjering
Lengste arbeidstid
83. Sveriges regjering anfører at ordlyden i direktivets artikkel
3 nr. 1 bokstav c) innebærer at minstelønnen skal inkludere
overtidsbetaling. For å kunne vurdere når en arbeidstaker er
berettiget til overtidsbetaling, er det nødvendig å vite hva hans
eller hennes ordinære arbeidstid er. Når vilkårene for lengste
ordinære arbeidstid er regulert, er arbeidstakeren beskyttet
mot å bli fratatt den overtidsbetaling han eller hun ellers ville
vært berettiget til. Slike vilkår kan derfor være nødvendig for å
sikre at vertsstatens minimumsnivå av vern opprettholdes og
inngår i kjernen av ufravikelige regler for minimumsvern fastsatt
i artikkel 3 nr. 1 i direktivet. Videre kan det, for å kunne fastsette
både lengste arbeidstid og minste hviletid nevnt i artikkel 3 nr. 1
bokstav a), være en nødvendig forutsetning at lengste arbeidstid
er definert, slik at den dermed utgjør en integrert del av hvert
av disse eller begge disse begrep. Etter Sveriges regjerings
oppfatning ville en annen tolkning frata direktivet dets virkning
hva gjelder rettferdig konkurranse og minimumsvern.
Tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig
84. Sveriges regjering anser at tilleggsvederlag til grunnlønnen
per time for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig, også kan omfattes av begrepet minstelønn i
artikkel 3 nr. 1) første ledd bokstav c) i direktivet, ettersom slike
vederlag synes å inngå i minstelønnen slik den er definert av
den medlemsstat arbeidstakeren er utsendt til. Den anfører at i
samsvar med artikkel 3 nr. 1 annet ledd er det opp til vertsstaten
å definere minstelønnsbegrepet. Etter dens oppfatning kan derfor
definisjonen av minstelønn variere fra en medlemsstat til en
annen, og medlemsstatene kan bestemme hvilke ytelser og tillegg
som inngår i gjeldende minstelønn så lenge dette er forenlig med
unionsretten.
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85. The Swedish Government also notes that the second
subparagraph of Article 3(7) of the Directive states that
allowances specific to the posting must be considered to be part
of the minimum wage, unless they are paid in reimbursement
of expenditure actually incurred on account of the posting, such
as expenditure on travel, board and lodging. Hence, in its view,
with regard to Question 1(b), the Directive does not preclude a
Member State from including in the minimum wage the specific
allowances at issue in this case. In other words, if the allowance
is paid in order to compensate for the inconvenience associated
with the assignment in question and not in order to cover actual
costs incurred by the posting, it is apt to be included within the
nucleus of mandatory rules for minimum protection provided for
in Article 3(1).
Compensation for travel, board and lodging expenses in the case of work
assignments requiring overnight stays away from home
86. The Swedish Government argues that, in accordance with the
second subparagraph of Article 3(7) of the Directive, Member
States do not appear to be permitted to include allowances
compensating for travel, board and lodging expenses in the case
of work assignments requiring overnight stays away from home
in their concept of the minimum wage. In order to ensure the
protection of posted workers, it is important to prevent such
compensation provided by an employer from being calculated as
part of the minimum wage with the effect that the actual amount
of minimum wage at the disposal of a posted worker is below the
minimum wage he or she is guaranteed under Directive 96/71.
87. However, in the view of the Swedish Government, Article 3(1) and
(7) of the Directive must not be interpreted in such a way that
precludes the posted worker’s right to compensation for costs,
such as travel, board and lodging. If posted workers have to pay
such costs that normally are an employer’s responsibility, their
minimum wage would de facto be affected and, thus, the rules of
the Directive would be circumvented.
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85. Sveriges regjering anfører også at artikkel 3 nr. 7 annet
ledd i direktivet fastsetter at ytelser som gjelder spesielt for
utsendingen, må betraktes som en del av minstelønnen, med
mindre de betales som refusjon av utgifter som faktisk er påløpt
på grunn av utsendingen, for eksempel reiseutgifter, kost og losji.
Derfor er Sveriges regjering av den oppfatning når det gjelder
spørsmål 1b), at direktivet ikke er til hinder for at en medlemsstat
kan inkludere den bestemte godtgjørelse som denne sak gjelder, i
minstelønnen. Med andre ord, dersom godtgjørelsen betales som
kompensasjon for ulempen som er forbundet med det aktuelle
arbeidsoppdrag, og ikke som dekning av faktiske kostnader påløpt
på grunn av utsendingen, kan den inngå i grunnstammen av
ufravikelige regler for minimumsvern fastsatt i artikkel 3 nr. 1.
Kompensasjon for utgifter til reise, kost og losji for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig
86. Sveriges regjering anfører at etter artikkel 3 nr. 7 annet ledd i
direktivet synes ikke medlemsstatene å kunne inkludere i sitt
minstelønnsbegrep godtgjørelser som kompenserer for utgifter
til reise, kost og losji i forbindelse med arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig. For å sikre vern av
utsendte arbeidstakere er det viktig å hindre at slik kompensasjon
fra en arbeidsgiver medregnes som en del av minstelønnen,
da dette kan innebære at det minstelønnsbeløp den utsendte
arbeidstaker faktisk mottar, er lavere enn den minstelønn han
eller hun er sikret etter direktiv 96/71.
87. Imidlertid mener Sveriges regjering at artikkel 3 nr. 1 og 7 i
direktivet ikke må tolkes på en slik måte at det er til hinder
for at den utsendte arbeidstaker har rett på kompensasjon for
kostnader, for eksempel til reise, kost og losji. Dersom utsendte
arbeidstakere må betale kostnader som arbeidsgiver normalt har
ansvar for, ville dette rent faktisk påvirke deres minstelønn, og
dermed ville direktivets regler bli omgått.
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88. 	In the light of those considerations, the Swedish Government
respectfully submits that the questions referred by the Borgarting
lagmannsrett should be answered as follows:
Question 1 a) and b)
Article 3(1) first subparagraph a) and c) of Directive 96/71/EC
concerning the posting of workers in the framework of the provision of
services do not prevent an EEA State to secure workers posted to its
territory from another EEA State maximum normal working hours and
additional remuneration to the basic hourly wage for work assignments
requiring overnight stays away from home as terms and conditions
of employment which have been established trough nationwide
collective agreements that have been declared universally applicable
in accordance with Article 3(8) of the Directive.
Question 1 c)
For the protection of posted workers, reimbursement of expenditure
on travel, board and lodging should not be included when calculating
the minimum wage, with the effect that the actual amount of minimum
wage at disposal for a posted worker will be below the minimum
wage he or she is guaranteed through Directive 96/71/EC. However,
Articles 3(1) and 3(7) of the Directive must not be interpreted in a way
that precludes the posted worker’s right to compensation for costs,
such as travel, board and lodging.
The proportion of employees covered by the relevant collective
agreement before it was declared universally applicable has no
bearing on the answers to the questions above.
The EFTA Surveillance Authority
Maximum working hours
89. ESA submits that there is naturally a connection between
“maximum normal working hours” and “maximum work periods”.
It argues that normal working hours (in this case, set at 37.5
hours per week) cannot be defined in a collective agreement in
ignorance of the legally permissible maximum work periods.
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88. I lys av disse betraktninger anmoder Sveriges regjering ærbødigst
om at spørsmålene fra Borgarting lagmannsrett besvares på
følgende måte:
Spørsmål 1 a) og b)
Artikkel 3 nr. 1 første ledd bokstav a) og c) i direktiv 96/71/EF om
utsending av arbeidstakere i forbindelse med tjenesteyting er ikke
til hinder for at en EØS-stat sikrer arbeidstakere utsendt til dens
territorium fra en annen EØS-stat, en lengste ordinære arbeidstid
og tilleggsvederlag til grunnlønnen pr. time for arbeidsoppdrag
hvor overnatting utenfor hjemmet er nødvendig, som arbeids- og
ansettelsesvilkår som er fastsatt ved landsomfattende tariffavtale
som er erklært å ha allmenn gyldighet i samsvar med artikkel 3 nr. 8 i
direktivet.
Spørsmål 1 c)
Med sikte på beskyttelse av utsendte arbeidstakere skal refusjon av
utgifter reise, kost og losji ikke medregnes når minstelønnen beregnes,
da dette kan innebære at det minstelønnsbeløp den utsendte
arbeidstaker faktisk mottar, er lavere enn den minstelønn han eller
hun er sikret etter direktiv 96/71/EF. Imidlertid må artikkel 3 nr. 1
og 7 i direktivet ikke tolkes på en slik måte at det er til hinder for at
den utsendte arbeidstaker har rett på kompensasjon for kostnader, for
eksempel til reise, kost og losji.
Dekningsgraden for den aktuelle tariffavtale før den ble erklært å ha
allmenn gyldighet, har ingen betydning for svarene på ovenstående
spørsmål.
EFTAs overvåkingsorgan
Lengste arbeidstid
89. ESA gjør gjeldende at det er en naturlig sammenheng mellom
“lengste ordinære arbeidstid” og “lengste arbeidstid”. ESA
anfører at ordinær arbeidstid (i dette tilfelle fastsatt til 37,5 timer
per uke) ikke kan defineres i en tariffavtale uten hensyn til lengste
lovlig tillatte arbeidstid.
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90. On the question of maximum work periods legally permissible,
ESA refers to the Working Time Directive. ESA points out that the
Working Time Directive lays down provisions for a maximum 48hour working week (including overtime), rest periods and breaks
and a minimum of four weeks paid leave per year, to protect
workers from adverse health and safety risks. These provisions
constitute minimum requirements that must be met.39 Thus, in its
view, any definition of “maximum normal working hours” has to
take account of the limits on maximum work periods established
in the Working Time Directive.
91. ESA notes that the Working Time Directive has a clear purpose.
It sets down minimum requirements in the field of working time
to protect the health and safety of workers. Directive 96/71
pursues this overarching objective by applying it to the specific
case of posted workers. In ESA’s view, Article 3(1) of Directive
96/71 aims to protect the health and safety of posted workers by
preventing them from being required to work hours that exceed
the maximum working hours provided for by the host State
legislation. In the absence of harmonisation, Member States are
free to define – either by way of legislative provisions or collective
agreements – what constitutes maximum work periods and
minimum rest periods for the purposes of Directive 96/71.
92. ESA submits that considerations pertaining to maximum
normal working hours are, naturally, relevant in this respect. In
addition, in ESA’s view, the fact that, as a consequence of this
interpretation, overtime is defined does not appear incompatible
with the Directive.
Additional remuneration for work assignments requiring overnight stays
93. ESA assumes Article 3(1)(c) of the Directive (“minimum rates of
pay, including overtime rates”) to be at issue in this sub-question.
ESA notes that Section 3 of the Tariff Board Regulation makes
generally binding the minimum hourly rates of pay and provisions
on supplementary pay when work requires an overnight stay away
39

Reference is made to Article 23 of the Working Time Directive.
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90. Når det gjelder spørsmålet om lengste lovlig tillatte
arbeidstid, viser ESA til arbeidstidsdirektivet. ESA peker på at
arbeidstidsdirektivet fastsetter bestemmelser om høyst 48 timers
arbeidsuke (inkludert overtid), hviletid og pauser og minst fire
uker betalt ferie, for å beskytte arbeidstakerne mot helse- og
sikkerhetsrisiko. Disse bestemmelser utgjør de minstekrav som
må oppfylles.39 Dermed må enhver definisjon av “lengste ordinære
arbeidstid” etter ESAs oppfatning ta hensyn til grensene for
lengste arbeidstid fastsatt i arbeidstidsdirektivet.
91. ESA bemerker at arbeidstidsdirektivet har et klart formål. Det
fastsetter minstekrav med hensyn til arbeidstid for å beskytte
arbeidstakeres helse og sikkerhet. Direktiv 96/71 har det
samme overordnede mål og anvender det spesifikt på utsendte
arbeidstakere. ESA er av den oppfatning at artikkel 3 nr. 1 i
direktiv 96/71 tar sikte på å beskytte utsendte arbeidstakeres
helse og sikkerhet ved å forhindre at de må arbeide ut over den
lengste arbeidstid som er fastsatt i vertsstatens lovgivning. I
fravær av harmonisering står det medlemsstatene fritt å definere
– enten gjennom lovbestemmelser eller tariffavtaler – hva som
utgjør lengste arbeidstid og minste hviletid i samsvar med direktiv
96/71.
92. ESA anfører at betraktninger vedrørende lengste ordinære
arbeidstid naturligvis er relevant. Legges denne tolkning til grunn,
synes det faktum at overtid er definert heller ikke å være uforenlig
med direktivet.
Tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig
93. ESA antar at det er artikkel 3 nr. 1 bokstav c) i direktivet
(“minstelønn, herunder overtidsbetaling”) dette delspørsmål
relaterer seg til. ESA anfører at i henhold til Tariffnemndas
forskrift § 3 er minstelønn per time og bestemmelsene om
tilleggsvederlag generelt bindende der arbeidsoppdraget krever at

39

Det vises til artikkel 23 i arbeidstidsdirektivet.
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from the home of the worker. Furthermore, Section 6 lays down
provisions concerning overtime pay.
94. In this regard, ESA observes that, under Article 3(1)(c) of the
Directive, EEA States are entitled to require that, whatever the
law applicable to the employment relationship, the undertakings
covered by that Directive guarantee to workers posted to their
territory the terms and conditions of employment covering, inter
alia, minimum rates of pay, which are laid down by the rules of
the host EEA State. According to the second subparagraph of
Article 3(1), the concept of “minimum rates of pay” referred to
in Article 3(1)(c) is defined by the national law and/or practice of
the EEA State to whose territory the worker is posted. Therefore,
according to ESA, the definition of the concept of minimum rates
of pay is, in principle, for the EEA States to determine and may
vary from one EEA State to another.
95. ESA argues, moreover, that the second subparagraph of Article
3(7) of the Directive is also of relevance to this sub-question.
In ESA’s view, this provision is only indirectly pertinent to the
questions raised by the referring court, as it addresses the
separate question of what component elements of the minimum
wage should be taken into account when comparing the pay
conditions of a posted worker with those enjoyed by the workers
of the host State. Nevertheless, it considers it noteworthy that
this provision states that allowances specific to the posting are
to be considered to be part of the minimum wage (unless paid
by way of reimbursement of expenditure actually incurred, which
does not appear to be the case here).
96. ESA observes that the ECJ provided further guidance in this
regard in Case C‑341/02 Commission v Germany in which
it held that allowances and supplements which (i) are not
defined as being constituent elements of the minimum wage
by the legislation or national practice of the Member State to
the territory of which the worker is posted and (ii) alter the
relationship between the service provided by the worker, on the
one hand, and the consideration which he receives in return, on
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arbeidstakeren må overnatte utenfor hjemmet. Videre fastsetter §
6 bestemmelser om overtidsbetaling.
94. Her bemerker ESA at etter artikkel 3 nr. 1 bokstav c) i direktivet
har EØS-statene rett til å kreve at uansett hvilken lovgivning
arbeidsforholdet er underlagt, så skal foretak som er omfattet
av dette direktiv, sikre arbeidstakere som er utsendt til deres
territorium de arbeids- og ansettelsesvilkår, som blant annet
omfatter minstelønn, som er fastsatt i vertsstatens regler. Ifølge
artikkel 3 nr. 1 annet ledd defineres begrepet minstelønn nevnt
i artikkel 3 nr. 1 bokstav c) i samsvar med nasjonal lovgivning
og/eller praksis i den EØS-stat arbeidstakeren er utsendt til.
Slik ESA ser det, er det derfor i prinsippet EØS-statene som skal
bestemme definisjonen av minstelønnsbegrepet, og dette kan
variere fra én EØS-stat til en annen.
95. ESA anfører videre at annet ledd i artikkel 3 nr. 7 i direktivet også
er relevant for dette delspørsmål. Slik ESA ser det, er denne
bestemmelse bare indirekte relevant for spørsmålet fra den
anmodende domstol, ettersom det gjelder det separate spørsmål
om hvilke elementer i minstelønnen som skal medregnes ved en
sammenligning mellom lønnsvilkårene for en utsendt arbeidstaker
og lønnsvilkårene for arbeidstakere i vertsstaten. Likevel mener
ESA at det er verdt å merke seg at denne bestemmelse fastsetter
at ytelser som gjelder spesielt for utsendingen, skal betraktes
som del av minstelønnen (med mindre de betales som refusjon av
utgifter som faktisk er påløpt, noe som ikke synes å være tilfellet
her).
96. ESA anfører at EU-domstolen har gitt ytterligere veiledning med
hensyn til dette i sak C‑341/02 Kommisjonen mot Tyskland, der
det ble lagt til grunn at ytelser og tillegg i) som ikke er definert
som deler av minstelønnen i lovgivningen eller den nasjonale
praksis i den medlemsstat arbeidstakeren er utsendt til, og ii)
som endrer forholdet mellom på den ene side den tjeneste som
ytes av arbeidstakeren, og på den annen side det vederlag han
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the other, cannot, under the provisions of Directive 96/71, be
treated as being elements of that kind.40
97. Turning to current Norwegian practice, ESA notes that, according
to the case-file, the Tariff Board, in all its decisions, has made
the rate of pay for overtime work generally binding, and in four
out of five cases made generally binding the provisions on shiftwork premiums. However, provisions on an overnight allowance for
work assignments requiring a stay away from home have reflected
the provisions of the relevant collective agreement and appear to
have been included in only some of the Tariff Board decisions.41
ESA notes further that it appears that, as far back as October
2004 (the date of the Tariff Board’s first decision concerning the
universal application of collective agreements to certain onshore
petroleum plants), this additional remuneration has generally
been considered by the Tariff Board to be an ordinary supplement
that is very important in relation to the actual wages of the
employees concerned.42
98. ESA also notes that the provisions concerning supplementary
pay when work requires an overnight stay away from home are
an intrinsic part of Section 3 of the Tariff Board Regulation,
which deals exclusively with minimum pay. ESA is of the view that
this specific type of remuneration is essentially a supplement
to compensate workers for the inconvenience of having to stay
overnight away from home, in response to the requirements
of work. It regards this supplement as directly related to the
demands of the work and understands it to be calculated
exclusively by reference to the number of hours worked away
from home and payable either simply through inclusion in hourly
rates or as a separate allowance in addition to the basic wage
(depending on the terms of the relevant collective agreement).43

40
41
42
43

See Case C-341/02 Commission v Germany, cited above, paragraphs 27 to 29.
Reference is made to the request for an Advisory Opinion, p. 9.
Ibid, pp. 9-10.
Ibid, section 2.3.2, final paragraph.
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mottar, ikke kan betraktes som en del av minstelønnen i henhold
til bestemmelsene i direktiv 96/71.40
97. Når det gjelder gjeldende norsk praksis, bemerker ESA at
ifølge sakens dokumentene har Tariffnemnda i alle sine vedtak
allmenngjort overtidsbetaling, og i fire av fem tilfeller allmenngjort
bestemmelsene om tillegg for skiftarbeid. Bestemmelsene
om godtgjørelse for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, speilte imidlertid bestemmelsene i den
aktuelle tariffavtale og synes å ha blitt inntatt i bare noen av
Tariffnemndas vedtak.41 ESA bemerker videre at det synes som
om Tariffnemnda helt siden oktober 2004 (da Tariffnemnda
gjorde sitt første vedtak om allmenngjøring av tariffavtaler for
enkelte petroleumsanlegg på land) generelt har betraktet dette
tilleggsvederlag som et ordinært tillegg som er av stor betydning
for arbeidstakernes faktiske lønn.42
98. ESA anfører også at bestemmelsene om tilleggsvederlag
for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig, er en iboende del av § 3 i Tariffnemndas forskrift,
som utelukkende omhandler minstelønn. ESA er av den
oppfatning av denne særskilte type godtgjørelse i hovedsak er
et tillegg som kompenserer arbeidstakerne for den ulempe det
er å måtte overnatte utenfor hjemmet, som arbeidsoppdraget
medfører. ESA anser dette tillegg som direkte forbundet med
det arbeidsoppdraget krever, og har forstått at det beregnes
utelukkende på grunnlag av antallet timers arbeid borte fra
hjemmet og betales enten ved at det er medregnet i timelønnen,
eller som et særskilt tilleggsvederlag til grunnlønnen (avhengig av
vilkårene i den aktuelle tariffavtale).43

40
41
42
43

Se sak C-341/02 Kommisjonen mot Tyskland, som omtalt over (avsnitt 27–29).
Det vises til anmodningen om rådgivende uttalelse, s. 9.
Samme sted, s. 9–10.
Samme sted, punkt 2.3.2 siste avsnitt.
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99. Given that background, according to ESA, there appear to be
grounds for arguing that there is a practice in Norway of including
supplementary remuneration for overnight stays away from home
in the definition of minimum rates of pay.
100. ESA is also inclined to the view that, in line with the reasoning of
the ECJ in Case C-341/02 Commission v Germany, it would appear
that any supplementary allowance that is considered to be part of
the minimum wage in the host State, and which does not alter the
relationship between the service provided and the remuneration
paid, may be covered by Article 3(1)(c) of the Directive.
Compensation for travel, board and lodging expenses in connection with
overnight stays away from home
101. ESA notes that this question arises as a result of Section 7 of the
Tariff Board Regulation, which provides that when work requires
a stay away from home the employer must cover travel expenses
in connection with the beginning and the completion of the
assignment and a reasonable number of home visits in between.
It provides further that board and lodging arrangements are to
be agreed in advance, before the employee is posted. Finally, as
a rule, it is for the employer to cover the board and lodging, but
it may be agreed to pay the employee a subsistence allowance or
reimbursement of his expenses on the submission of receipts.
102. According to ESA, this sub-question again concerns Article 3(1)
(c) of the Directive and the definition of the concept of minimum
rates of pay. As it observed in connection with supplements
for overnight stays, Article 3(1)(c) has to be read in light of the
second subparagraph of Article 3(1), which provides that the
concept of “minimum rates of pay” referred to in Article 3(1)(c)
is defined by the national law and/or practice of the EEA State to
whose territory the worker is posted.
103. ESA stresses that, also in relation to compensation for travel,
board and lodging expenses, the second subparagraph of Article
3(7) of the Directive on which the Appellants rely is of limited
relevance to the question (in that it addresses the different
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99. På denne bakgrunn mener ESA det er grunner for å hevde at det
er praksis i Norge for å inkludere tilleggsvederlag for overnatting
utenfor hjemmet i definisjonen av minstelønn.
100. I tråd med EU-domstolens begrunnelse i sak C-341/02
Kommisjonen mot Tyskland, heller ESA også til den oppfatning at
ethvert tilleggsvederlag som anses som en del av minstelønnen
i vertsstaten, og som ikke endrer forholdet mellom den tjeneste
som ytes og lønnen som betales, kan omfattes av artikkel 3 nr. 1
bokstav c) i direktivet.
Kompensasjon for utgifter til reise, kost og losji i forbindelse med overnatting
utenfor hjemmet
101. ESA anfører at dette spørsmål kommer opp på grunn av § 7 i
Tariffnemndas forskrift, som fastsetter at når arbeidsoppdrag
krever overnatting utenfor hjemmet, skal arbeidsgiver dekke
reiseutgifter ved arbeidsoppdragets begynnelse og slutt
og for et rimelig antall hjemreiser. Den fastsetter videre at
ordninger vedrørende kost og losji skal være avtalt på forhånd,
før arbeidstakeren sendes ut. Endelig skal arbeidsgiver som
hovedregel sørge for kost og losji, men en diettsats eller betaling
etter regning kan avtales.
102. Ifølge ESA vedrører også dette delspørsmål artikkel 3 nr. 1
bokstav c) i direktivet og definisjonen av minstelønn. Som anført
i forbindelse med tilleggene for overnatting, må artikkel 3 nr. 1
bokstav c) leses i lys av artikkel 3 nr. 1 annet ledd, som fastsetter
at begrepet “minstelønn” nevnt i artikkel 3 nr. 1 bokstav c) er
definert i nasjonal lovgivning og/eller praksis i den EØS-stat
arbeidstakeren er utsendt til.
103. ESA understreker at også når det gjelder kompensasjon for
utgifter til reise, kost og losji, er annet ledd i artikkel 3 nr. 7 i
direktivet, som de ankende parter påberoper seg, av begrenset
relevans for spørsmålet (i den forstand at dette ledd gjelder
spørsmålet om hvilke elementer i minstelønnen som må
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question of what component elements of the minimum wage
need to be taken into account in comparing the pay conditions
of a posted worker with those enjoyed by the workers of the host
State). However, in ESA’s view, that provision is instructive in that
it expressly states that allowances specific to the posting, such as
travel, board and lodging expenses, must be considered part of
the minimum wage. On its reading of Case C‑341/02 Commission
v Germany, these must not be reimbursement for expenses
actually incurred.
104. On the question of national practice, ESA observes that the Tariff
Board appears to have consistently granted universal application
to provisions relating to travel, board and lodging in connection
with work requiring overnight stays away from home.44 Therefore,
in light of Article 3(7) of the Directive and Case C-341/02
Commission v Germany, ESA suggests that the compensation
for travel, board and lodging expenses in the case of work
assignments requiring overnight stays away from home could fall
within the definition of “minimum rates of pay”, on the condition
that this is not paid by way of reimbursement (which is provided
for in Section 7 of the Tariff Board Regulation).
105. ESA submits that the answer to the first question referred should
be as follows:
1. Directive 96/71/EC permits an EEA State to secure workers
posted to its territory from another EEA State provisions relating to
maximum normal working hours contained in a universally applicable
nationwide collective agreement.
2. Whether Directive 96/71/EC permits an EEA State to secure
workers posted to its territory from another EEA State provisions
relating to additional remuneration to the basic hourly wage for work
assignments requiring overnight stays away from home (except
for employees who are hired at the work site) is to be determined
in light of national law and/or practice, insofar as such additional
remuneration is considered to be part of the minimum wage in the host

44

Ibid, p. 10, second paragraph.
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medregnes når lønnsvilkårene for en utsendt arbeidstaker
sammenlignes med lønnsvilkårene for arbeidstakere i vertsstaten,
som er et annet spørsmål). Imidlertid anser ESA denne
bestemmelse for opplysende ettersom den uttrykkelig fastsetter
at ytelser som gjelder spesielt for utsendingen, som utgifter til
reise, kost og losji, må betraktes som en del av minstelønnen. Slik
ESA forstår sak C‑341/02 Kommisjonen mot Tyskland, kan disse
ytelser ikke være refusjon av utgifter som faktisk er påløpt.
104. Når det gjelder spørsmålet om nasjonal praksis, bemerker ESA
at Tariffnemnda synes konsekvent å ha gitt allmenn gyldighet til
bestemmelser som vedrører reise, kost og losji i forbindelse med
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig.44
I lys av artikkel 3 nr. 7 i direktivet og sak C-341/02 Kommisjonen
mot Tyskland mener ESA derfor at kompensasjonen for utgifter
til reise, kost og losji for arbeidsoppdrag hvor overnatting
utenfor hjemmet er nødvendig, kan ligge innenfor definisjonen av
“minstelønn”, forutsatt at den ikke betales i form av refusjon (som
er omfattet av § 7 i Tariffnemndas forskrift).
105. 105. ESA anfører at svaret på det første spørsmål anmodningen
gjelder, bør være som følger:
1. Direktiv 96/71/EF tillater en EØS-stat å sikre arbeidstakere
utsendt til dens territorium fra en annen EØS-stat vilkår vedrørende
lengste ordinære arbeidstid fastsatt i en landsomfattende tariffavtale
med allmenn gyldighet.
2. Hvorvidt direktiv 96/71/EF tillater en EØS-stat å sikre
arbeidstakere utsendt til dens territorium fra en annen EØS-stat,
vilkår med hensyn til tilleggsvederlag til grunnlønnen pr. time for
arbeidsoppdrag hvor overnatting utenfor hjemmet er nødvendig
(med unntak for arbeidstakere som blir inntatt på arbeidsstedet), må
vurderes i lys av nasjonal lovgivning og/eller praksis, i den grad slikt
tilleggsvederlag anses å være en del av minstelønnen i vertsstaten og
44

Samme sted, s. 10, annet avsnitt.
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state, and does not alter the relationship between the service provided
and the remuneration paid. This is for the referring court to determine.
3.

Whether Directive 96/71/EC permits an EEA State to secure
workers posted to its territory from another EEA State provisions
relating to compensation for travel, board and lodging expenses
in the case of work assignments requiring overnight stays away
from home (except for employees who are hired at the work site)
is to be determined in light of national law and/or practice, on the
condition that such expenses are not reimbursement for expenses
actually incurred. This is for the referring court to determine.

The European Commission
Maximum working hours
106. In line with the arguments put forward by the Norwegian
Government, the Commission considers that it is generally
compatible with Directive 96/71 to declare provisions of a
collective agreement establishing maximum working hours to be
universally applicable. Moreover, Directive 2003/88 on working
time does not preclude determination of the maximum working
time by way of a universally applicable collective agreement.
Directive 2003/88 establishes a minimum standard but leaves a
wide margin for further national legislation.
107. In addition, the Commission makes reference to its earlier
report,45 according to which the term “rest period” refers to any
period which is not working time. According to that report, the
term “maximum working time” is not limited to a definition of a
certain work time at a stretch but can also include a weekly time
limit.
108. The Commission submits that it is compatible with the Directive
to define (maximum) normal working time by a collective
agreement which is declared universally applicable and,
consequently, to define in that manner the periods which qualify
as overtime. In particular, the Commission argues that this
45

SEC(2006) 439, cited above, section 4.5.
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ikke endrer forholdet mellom den tjeneste som ytes og lønnen som
betales. Dette er det opp til den anmodende domstol å bestemme.
3. Hvorvidt direktiv 96/71/EF tillater en EØS-stat å sikre
arbeidstakere utsendt til dens territorium fra en annen EØS-stat,
bestemmelser med hensyn til kompensasjon for utgifter til reise,
kost og losji for arbeidsoppdrag hvor overnatting utenfor hjemmet
er nødvendig (med unntak for arbeidstakere som blir inntatt på
arbeidsstedet), må vurderes i lys av nasjonal lovgivning og/eller
praksis, på det vilkår at slike utgifter ikke er refusjon av utgifter som
faktisk er påløpt. Dette er det opp til den anmodende domstol å
bestemme.
Europakommisjonen
Lengste arbeidstid
106. I tråd med de argumenter Norges regjering har fremsatt, anser
Kommisjonen at det generelt er forenlig med direktiv 96/71 å
erklære bestemmelser i en tariffavtale som fastsetter lengste
arbeidstid, å ha allmenn gyldighet. Videre er direktiv 2003/88 om
arbeidstid ikke til hinder for at lengste arbeidstid kan fastsettes
gjennom en tariffavtale med allmenn gyldighet. Direktiv 2003/88
fastsetter en minstestandard men gir stort rom for nærmere
bestemmelser i nasjonal lovgivning.
107. Kommisjonen viser også til sin tidligere rapport,45 der begrepet
“hviletid” (“rest period”) viser til enhver periode som ikke er
arbeidstid. Ifølge denne rapport er begrepet “lengste arbeidstid”
(“maximum working time”) ikke begrenset til en definisjon av
en viss arbeidstid i strekk; det kan også innbefatte en lengste
ukentlig arbeidstid.
108. Kommisjonen anfører at å definere (lengste) ordinære arbeidstid
gjennom en tariffavtale som er allmenngjort, og dermed å
definere de tidsperioder som defineres som overtid, er forenlig
med direktivet. Særlig gjør Kommisjonen gjeldende at dette

45

SEC(2006) 439, som omtalt over, punkt 4.5.
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contradicts neither Article 3(1)(c) of the Directive, which refers to
“minimum rates of pay, including overtime rates”, nor Article 3(1)
(a) of the Directive concerning maximum work periods.
Additional remuneration for work assignments requiring overnight stays
109. The Commission notes that, according to the second
subparagraph of Article 3(1) of Directive 96/71, for the purposes
of the Directive, the concept of minimum rates of pay is defined
by the national law and/or practice of the EEA State to whose
territory the worker is posted.
110. The Commission submits that additional remuneration for
certain type or times of work may be treated as an element of
the minimum wage. However, on the Commission’s analysis,
according to case-law,46 allowances and supplements cannot be
treated as constituent elements of the minimum wage, when
comparing the minimum rate of pay due under the provisions of
the host State and the remuneration actually paid by employers
established in another Member State, as this would alter the
relationship between the service provided by the worker, on the
one hand, and the consideration which he receives, on the other.
Furthermore, if an employer requires a worker to carry out
additional work or to work under particular conditions, the worker
must be compensated for that additional service without its being
taken into account for the purpose of calculating the minimum
wage.47
111. In the view of the Commission, the link between this additional
remuneration and the minimum rate of pay is not clear. On its
view, if such remuneration is regarded as an allowance specific
to the posting for the purposes of Article 3(7) of the Directive,
it should normally be paid in the context of a posting from
EEA State A to the relevant work site in EEA State B. However,
the wording of Section 3 of the disputed regulation appears to
indicate that the allowance is paid for working away from home

46
47

Case C-341/02 Commission v Germany, cited above, paragraphs 38 to 39.
Ibid, paragraph 40.
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verken er i strid med artikkel 3 nr. 1 bokstav c) i direktivet, som
viser til “minstelønn, herunder overtidsbetaling”, eller artikkel 3
nr. 1 bokstav a) i direktivet, som gjelder lengste arbeidstid.
Tilleggsvederlag for arbeidsoppdrag hvor overnatting utenfor hjemmet er
nødvendig
109. Kommisjonen peker på at etter artikkel 3 nr. 1 annet ledd
i direktiv 96/71 defineres direktivets minstelønnsbegrepet
av nasjonal lovgivning og/eller praksis i den medlemsstat
arbeidstakeren er utsendt til.
110. Kommisjonen anfører at tilleggsvederlag for visse typer
arbeid eller visse arbeidstider kan betraktes som et element i
minstelønnen. Etter Kommisjonens analyse kan imidlertid ytelser
og tillegg ifølge rettspraksis46 ikke betraktes som elementer i
grunnlønnen ved en sammenligning mellom minstelønn i henhold
til bestemmelsene i vertsstaten og det vederlag som faktisk
betales av arbeidsgivere etablert i en annen medlemsstat. Dette
ville endre forholdet mellom på den ene side den tjeneste som
en arbeidstaker yter, og på den annen side det vederlag han
mottar. Videre, dersom en arbeidsgiver krever at en arbeidstaker
utfører tilleggsarbeid eller arbeider under spesielle vilkår, må
arbeidstakeren kompenseres for tilleggstjenesten uten at dette tas
hensyn til i beregningen av minstelønnen.47
111. Etter Kommisjonens oppfatning er forbindelsen mellom dette
tilleggsvederlag og minstelønnen ikke klar. Den mener at dersom
dette vederlag betraktes som en ytelse som gjelder spesielt for
utsendingen i betydningen av artikkel 3 nr. 7 i direktivet, bør
det vanligvis betales i forbindelse med en utsending fra EØSstat A til det aktuelle arbeidssted i EØS-stat B. Imidlertid synes
ordlyden i § 3 i den omtvistede forskrift å tilsi at ytelsen betales
for å arbeide borte fra hjemmet, når arbeidstakeren befinner seg

46
47

Se sak C-341/02 Kommisjonen mot Tyskland, som omtalt over (avsnitt 38–39).
Samme sted (avsnitt 40).
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once in the country of posting. If a worker is posted directly
to the work site, which would appear to be the normal way to
proceed in the case of a maritime construction site, on the
Commission’s interpretation of Section 3, that worker would not
benefit from this additional allowance.
112. As by the nature of their activity posted workers are away from
home 24 hours a day, according to the Commission, they would
always be eligible for the maximum supplement if the calculation
of the supplement is based exclusively on the number of hours
worked away from home. In addition, such a worker would appear
to qualify also for overtime payments provided for in Section 6 of
the disputed regulation.
113. The Commission notes that, according to the Norwegian
Government, the purpose of the supplement is to compensate
for the additional inconvenience associated with the work. In this
respect, the supplement appears to be comparable to bonuses for
dirty, heavy or dangerous work and supplements or overtime pay
for variations or changes in shift work. The Commission notes,
however, that these two types of supplements have not been
declared universally applicable.48
114. Having regard to the above considerations and pending further
clarification of how the supplement in question could qualify
as an element of the minimum rate of pay, the Commission
concludes, at this stage, that the supplement does not appear to
be covered by Article 3(1)(c) of Directive 96/71.
Compensation for travel, board and lodging expenses in the case of work
assignments requiring overnight stays away from home
115. The Commission observes that, according to Article 3(7) of
Directive 96/71, allowances specific to the posting must be
considered to be part of the minimum wage, unless they are
paid in reimbursement of expenditure actually incurred on
account of the posting, such as expenditure on travel, board and
48

Reference is made to the penultimate paragraph of point 2.3.3 of the request for an
Advisory Opinion.

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

180
92

Book 1

Report

Case
E-2/11

i utsendingslandet. Dersom en arbeidstaker sendes direkte ut
til arbeidsstedet, noe som synes å være vanlig fremgangsmåte
der arbeidsstedet er et verft, ville denne arbeidstaker, slik
Kommisjonen forstår § 3, ikke få dette tilleggsvederlag.
112. Ettersom utsendte arbeidstakere per definisjon er borte fra
hjemmet 24 timer i døgnet, vil de ifølge Kommisjonen alltid ha
krav på maksimalt tillegg dersom tillegget beregnes utelukkende
på grunnlag av antallet timer som arbeides borte fra hjemmet.
Dessuten ville en slik arbeidstaker nok også ha krav på
overtidsbetaling etter § 6 i den omtvistede forskrift.
113. Kommisjonen anfører at ifølge Norges regjering er formålet med
tillegget å kompensere for den ekstra ulempe som arbeidet
medfører. Tillegget synes i så måte å kunne sammenlignes
med et tillegg for smuss eller for tungt eller farlig arbeid, eller
overtidsbetaling eller tillegg for helkontinuerlig skift eller for
endringer i skift. Kommisjonen bemerker imidlertid at disse to
typer tillegg ikke er allmenngjort.48
114. Under henvisning til ovenstående betraktninger og i påvente av
ytterligere avklaring av hvordan det aktuelle tillegg kan betraktes
som et element i minstelønnen, konkluderer Kommisjonen på
det nåværende stadium at tillegget ikke synes å være omfattet av
artikkel 3 nr. 1 bokstav c) i direktiv 96/71.
Kompensasjon for utgifter til reise, kost og losji for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig
115. Kommisjonen bemerker at artikkel 3 nr. 7 annet ledd i direktiv
96/71 fastsetter at ytelser som gjelder spesielt for utsendingen,
må betraktes som en del av minstelønnen, med mindre de
betales som refusjon av utgifter som faktisk er påløpt på
grunn av utsendingen, for eksempel reiseutgifter, kost og losji.
Kommisjonen er av den oppfatning at denne ordlyd ikke synes
å tillate refusjon av utgifter som faktisk er påløpt på grunn av
48

Det vises til nest siste avsnitt i punkt 2.3.3 i anmodningen om rådgivende uttalelse.
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lodging. In its view, this wording does not appear to permit the
reimbursement of expenditure actually incurred on account of the
posting as part of the minimum wage. It contends, however, that
allowances could be included for the purposes of Article 3(1)(c) if
they are paid in the form of a flat rate, without any direct link to
the specific expenditure incurred. It observes further that Article
3(7) also deals with the method to be applied for the purposes of
comparing the minimum rate of pay due under the provisions of
the host State and the remuneration actually paid by employers
established in another Member State. At the same time, the
provision relates to the definition of minimum wages as far as a
definition is needed to compare the wages paid by the employer
and the minimum wage.
116. Unlike the supplement for work assignments requiring overnight
stays, in the Commission’s view, the compensation for travel,
board and lodging expenses covers the situation of a posting from
State A to State B with respect to the posting situation itself. It
argues, therefore, that the same reasoning should be applied to
the “posting” situations within the Member State to which the
worker has been posted in the same way as it would apply to
national workers.
117. In the Commission’s view, requiring such a clause to be respected
ensures that, in practice, the wages actually paid do not fall
short of the minimum wages of the host country. Otherwise,
the expenditure on travel, board and lodging would reduce
the compensation the worker receives for the time worked.
Consequently, according to the Commission, such a clause
ensures equal pay in practice.
118. Having regard to these factors, the Commission submits that
declaring a provision in a collective agreement establishing
compensation for travel, board and lodging expenses to be
universally applicable may be considered to be compatible with
Directive 96/71, provided such compensation is paid in the form
of a flat-rate allowance.
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utsendingen, som del av minstelønnen. Den mener imidlertid
at artikkel 3 nr. 1 bokstav c) tillater å at ytelser inkluderes i
minstelønnen dersom de betales som en fast sats, uten noen
direkte forbindelse til den spesifikke utgift som er påløpt.
Kommisjonen bemerker videre at artikkel 3 nr. 7 også omhandler
metoden som skal anvendes ved sammenligning av minstelønnen
i henhold til bestemmelsene i vertsstaten og det vederlag som
faktisk betales av arbeidsgivere etablert i en annen medlemsstat.
Samtidig gjelder denne bestemmelse definisjonen av minstelønn, i
den grad en definisjon er nødvendig for en sammenligning mellom
lønnen som betales av arbeidsgiver, og minstelønnen.
116. I motsetning til tillegget for arbeidsoppdrag hvor overnatting
utenfor hjemmet er nødvendig, dekker kompensasjonen for
utgifter til reise, kost og losji etter Kommisjonens oppfatning
situasjonen med en utsending fra stat A til stat B når det
gjelder selve utsendingssituasjonen. Kommisjonen gjør derfor
gjeldende at samme resonnement bør legges til grunn på
“utsendingssituasjoner” i medlemsstaten som arbeidstakeren er
utsendt til, på samme måte som den ville gjelde for innenlandske
arbeidstakere.
117. Kommisjonen mener at å kreve overholdelse av en slik
bestemmelse sikrer i praksis at den lønn som faktisk betales, ikke
er lavere enn minstelønnen i vertsstaten. Ellers ville utgiftene til
reise, kost og losji redusere kompensasjonen som arbeidstakeren
mottar for den tid som er arbeidet. Følgelig sikrer en slik
bestemmelse ifølge Kommisjonen likelønn i praksis.
118. Under henvisning til disse faktorer anfører Kommisjonen
at å erklære allmenngyldig en bestemmelse som fastsetter
kompensasjon for utgifter til reise, kost og losji i en tariffavtale,
kan anses å være forenlig med direktiv 96/71, forutsatt at denne
kompensasjon betales som en ytelse med fast sats.
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119. The Commission proposes that the first question is answered as
follows:
1. Article 3(1)(a) and (c) of Directive 96/71/EC of the European
Parliament and of the Council of 16 December 1996 concerning the
posting of workers in the framework of the provision of services is to be
interpreted as permitting an EEA State to secure for workers posted to
its territory from another EEA State the following terms and conditions
which, in the EEA State where the work is being performed, have
been established through nationwide collective agreements declared
universally applicable in accordance with Article 3(8) of the Directive:
––

maximum normal working hours;

––

compensation for travel, board and lodging expenses in the form
of flat-rate allowances for work assignments requiring overnight
stays away from home, with an exception for employees who are
hired at the work site.

2. Article 3(1)(c) of Directive 96/71 is to be interpreted as not
permitting an EEA State to secure for workers posted to its territory
from another EEA State the following terms and conditions which
in the EEA State where the work is being performed, have been
established through nationwide collective agreements declared
universally applicable in accordance with Article 3(8) of the Directive:
––

additional remuneration to basic hourly wage for work
assignments requiring overnight stays away from home, with an
exception for employees who are hired at the work site.

VII The second question
120. By its second question, the national court asks, in essence,
if the terms and conditions of employment provided for in
the nationwide collective agreement satisfy the requirements
of Article 3(1) of Directive 96/71, is it required to carry out
a separate evaluation whether those terms and conditions of
employment also satisfy the requirements of Article 36 EEA,
including whether they can be justified by overriding requirements
in the general interest.
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119. Kommisjonen foreslår følgende som svar på det første spørsmål:
1. Artikkel 3 nr. 1 bokstav a) og c) i europaparlaments- og
rådsdirektiv 96/71/EF av 16. desember 1996 om utsending
av arbeidstakere i forbindelse med tjenesteyting må tolkes slik
at den tillater en EØS-stat å sikre arbeidstakere som er utsendt
til dens territorium fra en annen EØS-stat, følgende arbeids- og
ansettelsesvilkår som i EØS-staten der arbeidet utføres, er fastsatt ved
landsomfattende tariffavtale som er erklært å ha allmenn gyldighet i
samsvar med artikkel 3 nr. 8 i direktivet:
––

lengste ordinære arbeidstid,

––

kompensasjon for utgifter til reise, kost og losji i form av ytelser
med fast sats for arbeidsoppdrag hvor overnatting utenfor
hjemmet er nødvendig, med unntak for arbeidstakere som blir
inntatt på arbeidsstedet.

2. Artikkel 3 nr. 1 bokstav c) i direktiv 96/71 skal forstås slik at
den ikke tillater en EØS-stat å sikre arbeidstakere som er utsendt
til dens territorium fra en annen EØS-stat, følgende arbeids- og
ansettelsesvilkår som i EØS-staten der arbeidet utføres, er fastsatt ved
landsomfattende tariffavtale som er erklært å ha allmenn gyldighet i
samsvar med artikkel 3 nr. 8:
––

tilleggsvederlag til grunnlønn pr. time for arbeidsoppdrag hvor
overnatting utenfor hjemmet er nødvendig, med unntak for
arbeidstakere som blir inntatt på arbeidsstedet.

VII Det andre spørsmål
120. Med sitt andre spørsmål spør den nasjonale domstol om
den, dersom arbeids- og ansettelsesvilkårene fastsatt i den
landsomfattende tariffavtale oppfyller kravene i artikkel 3 nr. 1 i
direktiv 96/71, må foreta en selvstendig bedømmelse av om disse
arbeids- og ansettelsesvilkår også oppfyller kravene i artikkel
36 EØS, herunder om de kan begrunnes i tvingende allmenne
hensyn.
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The Appellants
121. The Appellants contend that national provisions concerning
matters governed by Article 3(1) of the Directive cannot be
immune to primary law and that host State regulation on
maximum working periods, if overtly discriminatory on grounds
of nationality, is contrary to Article 36 EEA.49 In that regard,
the Appellants emphasise that the Directive seeks to coordinate
rather than harmonise the relevant laws of the EEA States.
Moreover, they assert that the host State measures must be
“in compliance with the Treaty and the general principles of
Community law”.50
122. The Appellants contend that, if the Defendant is correct that
national measures taken pursuant to Article 3(1) of the Directive
must be considered exclusively on the basis of the Directive, the
measures concerned would be left without scrutiny at the EEA
level. On their analysis, although Article 3(1) lists the matters to
which the State may give priority to its own laws,51 the Directive
does not provide for a review of the content of the national law at
the EEA level. Therefore, according to the Appellants, review of
the content of the measures taken by the host State under Article
3(1) of the Directive has to be made under primary EEA law and,
consequently, the answer to the second question referred must be
in the affirmative. They propose the following wording:
Article 3(1) of Directive 96/71/EC does not harmonise the material
content of national rules on the matters listed in the provision. The
content may be freely defined by the EEA States, in accordance with
the EEA Agreement and the general principles of EEA law, included
by Article 36 of the EEA Agreement. Under Article 36 of the EEA
Agreement it is for the EEA State to prove that its rules pursue a
legitimate objective and are suitable, necessary and proportionate to
that end, and the fact that the rules concern matters under Article 3(1)
of Directive 96/71/EC does not alter the burden of proof.
49

50
51

Reference is made to Case C-490/04 Commission v Germany, paragraphs 17 to 19, and
Laval, cited above, paragraph 60.
Reference is made to Laval, cited above, paragraphs 60 and 80.
Reference is made to Commission v Luxembourg, cited above, paragraph 26.
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De ankende parter
121. De ankende parter gjør gjeldende at nasjonale bestemmelser
vedrørende forhold som er regulert i artikkel 3 nr. 1 i direktivet,
ikke kan være unntatt fra primærlovgivningen, og at vertsstatens
forskrift om lengste arbeidstid er i strid med artikkel 36 EØS,
dersom den åpenbart diskriminerer på grunnlag av nasjonalitet.49
I så måte understreker de ankende parter at direktivet har
som mål å samordne snarere enn å harmonisere de aktuelle
lover i EØS-statene. Videre anfører de at vertsstatens tiltak må
være “i samsvar med traktaten og de generelle prinsipper i
fellesskapsretten”.50
122. De ankende parter gjør gjeldende at dersom ankemotparten
har rett i at nasjonale tiltak truffet i henhold til artikkel 3 nr. 1 i
direktivet må vurderes utelukkende på grunnlag av direktivet, ville
det ikke være noen muligheter for kontroll av de aktuelle tiltak på
EØS-planet. Selv om artikkel 3 nr. 1 angir de områder der staten
kan gi sin egen lovgivning forrang,51 fastsetter ikke direktivet ut fra
deres analyse noen prøving av innholdet i nasjonal lovgivning på
EØS-planet. Ifølge de ankende parter må en prøving av innholdet
i tiltakene truffet av vertsstaten etter artikkel 3 nr. 1 i direktivet
derfor gjøres i medhold av primærretten i EØS, og følgelig må det
svares bekreftende på det andre spørsmål anmodningen gjelder.
De foreslår følgende formulering:
Artikkel 3 nr. 1 i direktiv 96/71/EF harmoniserer ikke det materielle
innhold i nasjonale regler på områdene angitt i bestemmelsen.
Innholdet kan fritt defineres av EØS-statene, i samsvar med EØSavtalen og de generelle prinsipper i EØS-retten som er innarbeidet
med artikkel 36 i EØS-avtalen. Etter artikkel 36 i EØS-avtalen er det
EØS-staten som skal bevise at dens regler forfølger et legitimt mål og
er egnet, nødvendige og står i forhold til dette mål, og det faktum at
reglene vedrører områder som omfattes av artikkel 3 nr. 1 i direktiv
96/71/EF, flytter ikke bevisbyrden.
49

50
51

Det vises til sak C-490/04 Kommisjonen mot Tyskland (avsnitt 17–19), og Laval, som omtalt
over (avsnitt 60).
Det vises til Laval, som omtalt over (avsnitt 60 og 80).
Det vises til Kommisjonen mot Luxembourg, som omtalt over (avsnitt 26).
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The Defendant
123. The Defendant asserts that it follows from settled case-law
that, where a matter is regulated in a harmonised manner at
Community level, any national measure relating thereto must
be assessed in the light of the provisions of the harmonising
measure and not of the relevant Treaty articles.52 The same
applies mutatis mutandis to the EEA Agreement. The Defendant
stresses the need to keep in mind that secondary legislation may
constitute partial harmonisation.53
124. The Defendant acknowledges that the ECJ has held that facts
falling within the scope of Directive 96/71/EC must be examined
with regard to those provisions, and where appropriate, with
regard to Article 49 EC (Article 36 EEA).54 It observes that
the matters governed by Articles 4 and 5 of the Directive are
not regulated in a harmonised manner and, consequently, the
ECJ has had recourse to the Treaty in cases concerning those
provisions.55 However, in its view, this is not the case with matters
falling under Article 3(1)(a) to (g).56 Article 3(1) and (8) regulates
the scope of the nucleus of mandatory rules which the ECJ has
interpreted as constituting exhaustive harmonisation. According
to the Defendant, case-law has clarified that these provisions
exhaustively regulate the procedures under which the Member
States may fix the terms and conditions of employment under
Article 3(1)(a) to (g). Failure to adhere to these conditions, which
52

53

54
55

56

Reference is made to Case C-37/92 Vanacker, Lesage and SA Baudoux combustibles [1993]
ECR I-4947, paragraph 9; Case C-324/99 DaimlerChrysler AG [2001] ECR I-9897, paragraph
32; Case C-99/01 Linhart and Biffl [2002] ECR I-9375, paragraph 18; Case C-210/03
Swedish Match v Secretary of State for Health [2004] ECR I-11893, paragraphs 82 to 83; and
Case C-132/08 Lidl Magyarország Kereskedelmi bt v Nemzeti Hírközlesi Tanácsa[2009] ECR
I‑3841, paragraph 42.
Reference is made to Dougan, M., “Minimum Harmonisation and the Internal Market”, 37
C.M.L.Rev. (2000), p. 853.
Reference is made to Laval, cited above, paragraph 61.
Reference is made to Rüffert, cited above, paragraphs 28 to 30, Case C-490/04 Commission
v Germany, cited above, paragraphs 67 and 78, and Case C-515/08 dos Santos Palhota and
Others, judgment of 7 October 2010, not yet reported, paragraph 25.
Reference is made to the Opinion of Advocate General Cruz Villalón in dos Santos Palhota
and Others, cited above, points 40 to 46; Case C-341/02 Commission v Germany, cited
above, paragraph 25; Case C-244/04 Commission v Germany, cited above, paragraph 61;
and Laval, cited above, paragraphs 57 to 58.
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Ankemotparten
123. Ankemotparten gjør gjeldende at det følger av fast rettspraksis at
der et forhold er regulert på en enhetlig måte på fellesskapsplan,
må ethvert nasjonalt tiltak som vedrører dette, bedømmes i lys
av bestemmelsene i harmoniseringstiltaket og ikke i de aktuelle
artikler i traktaten.52 Det samme gjelder tilsvarende for EØSavtalen. Ankemotparten understreker behovet for å ta hensyn til at
sekundærretten kan utgjøre delvis harmonisering.53
124. Ankemotparten erkjenner at EU-domstolen har ment at forhold
som faller inn under virkeområdet til direktiv 96/71/EF må prøves
opp mot disse bestemmelser og om relevant også artikkel 49
EF (artikkel 36 i EØS-avtalen).54 Ankemotparten bemerker at
områdene som er regulert av artikkel 4 og 5 i direktivet, ikke er
regulert på noen ensartet måte, og følgelig har EU-domstolen
lagt traktaten til grunn i saker vedrørende disse bestemmelser.55
Imidlertid er ankemotparten av den oppfatning av dette ikke er
tilfellet når det gjelder saker som faller inn under artikkel 3 nr. 1
bokstav a)–g).56 Artikkel 3 nr. 1 og 8 regulerer virkeområdet for
kjernen av ufravikelige regler som EU-domstolen mener utgjør
uttømmende harmonisering. Ifølge ankemotparten følger det
klart av rettspraksis at disse bestemmelser på en uttømmende
måte regulerer de prosedyrer som medlemsstatene kan benytte
for å fastsette arbeids- og ansettelsesvilkår etter artikkel 3 nr.
1 bokstav a)–g). Manglende oppfyllelse av disse vilkår, som
52

53

54
55

56

Det vises til sak C-37/92 Vanacker, Lesage og SA Baudoux combustibles, Sml. 1993 s. I-4947
(avsnitt 9); sak C-324/99 DaimlerChrysler, Sml. 2001 s. I-9897 (avsnitt 32); sak C-99/01
Linhart og Biffl, Sml. 2002 s. I-9375 (avsnitt 18); sak C-210/03 Swedish Match, Sml. 2004
s. I-11893 (avsnitt 82–83), og sak C-132/08 Lidl, Sml. 2009 s. I‑3841 (avsnitt 42).
Det vises til Dougan, M., “Minimum Harmonisation and the Internal Market”, 37 C.M.L.Rev.
(2000), s. 853.
Det vises til Laval, som omtalt over (avsnitt 61).
Det vises til Rüffert, som omtalt over (avsnitt 28–30); sak C-490/04 Kommisjonen mot
Tyskland, som omtalt over (avsnitt 67 og 78), og sak C-515/08 dos Santos Palhota m.fl.,
dom av 7. oktober 2010, ennå ikke i Sml. (avsnitt 25).
Det vises til uttalelse fra generaladvokat Cruz Villalón i dos Santos Palhota m.fl., som omtalt
over (avsnitt 40–46); sak C-341/02 Kommisjonen mot Tyskland, som omtalt over (avsnitt
25); sak C-244/04 Kommisjonen mot Tyskland, som omtalt over (avsnitt 61), og Laval, som
omtalt over (avsnitt 57–58).
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implement the principle of equal treatment, renders the national
measures incompatible with both the Directive and Article 56
TFEU (ex Article 49 EC).57
125. According to the Defendant, although Article 3(7) of the Directive
was originally considered to be a “minimum protection” clause,
the ECJ found that such an interpretation would deprive the
Directive of its effectiveness. Article 3(1)(a) to (g) of the Directive
establishes an exhaustive list of the matters in respect of which
EEA States may give priority to the host State’s rules and accords
the EEA States the right and duty to regulate these levels of
protection.58 Accordingly, in the view of the Defendant, the
matters mentioned in Article 3(1)(a) to (g) must be considered
to have been totally harmonised.59 Consequently, any national
provision must be assessed in the light of Article 3(1)(a) to (g)
of the Directive and not Article 36 EEA.60 Therefore, any national
measure which is found to be incompatible with Article 3(1) and
(8) of the Directive necessarily violates Article 36 EEA without the
need for a separate evaluation and vice versa.61
126. As Article 3(1) and (8) of the Directive entitles the Member
States to extend to posted workers their terms and conditions of
employment governing matters covered by Article 3(1)(a) to (g)
and render their application in such circumstances mandatory,
in the Defendant’s view, any finding of illegality under the Treaty
provisions would have to rest on the basis that Article 3(1) and (8)
57

58

59

60

61

Reference is made to Laval, cited above, paragraphs 70 to 71 read in conjunction with
paragraphs 110 to 111, and Rüffert, cited above, paragraph 30 read in conjunction with
paragraphs 39 to 40.
Reference is made to Laval, cited above, paragraphs 80 to 81 and Rüffert, cited above,
paragraphs 33 to 34.
Reference is made to analysis of the concepts of minimum and total harmonisation, see,
for example, Weatherill, S., “Beyond preemption? Shared competence and constitutional
change in the European Community” in O’Keeffe, D., and Twomey, P., (eds) Legal Issues of
the Maastricht Treaty, Wiley, 1994, and Dougan, M., cited above.
Reference is made to Vanacker and Lesage, cited above, paragraph 9; DaimlerChrysler, cited
above, paragraph 32; Linhart and Biffl, cited above, paragraph 18; Swedish Match, cited
above, paragraphs 82 to 83; and Lidl, cited above, paragraph 42.
The Defendant concedes that there is a caveat to this which results from Article 3(10) of
the Directive. It argues, however, that this is of no consequence in the case at hand as
the Defendant has not invoked that provision and the referring court has not queried its
interpretation.
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gjennomfører prinsippet om likebehandling, gjør de nasjonale
tiltak uforenlige med både direktivet og artikkel 56 TFEU (tidl.
artikkel 49 EF).57
125. Ifølge ankemotparten fant EU-domstolen at selv om artikkel
3 nr. 7 i direktivet opprinnelig ble ansett som en klausul om
“minimumsvern”, ville en slik tolkning underminere direktivets
effektivitet. Artikkel 3 nr. 1 bokstav a)–g) i direktivet fastsetter en
uttømmende liste over områder der EØS-statene kan gi forrang til
vertsstatens regler, og gir EØS-statene rett og plikt til å regulere
disse nivåer av vern.58 Områdene nevnt i artikkel 3 nr. 1 bokstav
a)–g) må anses å være fullstendig harmonisert.59 Følgelig må
enhver nasjonal bestemmelse vurderes i lys av artikkel 3 nr. 1
bokstav a)–g) i direktivet, og ikke artikkel 36 EØS.60 Derfor er
ethvert nasjonalt tiltak som finnes å være uforenlig med artikkel
3 nr. 1 og 8 i direktivet, nødvendigvis i strid med artikkel 36 EØS
uten at det er nødvendig å foreta en selvstendig bedømmelse, og
omvendt.61
126. Ettersom artikkel 3 nr. 1 og 8 i direktivet gir medlemsstatene
anledning til å pålegge at utsendte arbeidstakere sikres arbeidsog ansettelsesvilkår nevnt i artikkel 3 nr. 1 bokstav a)–g), er
ankemotparten av den oppfatning at dersom dette blir funnet å
være i strid med traktatens bestemmelser, må en slik konklusjon
støtte seg på at artikkel 3 nr. 1 og 8 i direktivet er vedtatt i strid
57

58

59

60

61

Det vises til Laval, som omtalt over (avsnitt 70–71 sammenholdt med avsnitt 110–111), og
Rüffert, som omtalt over (avsnitt 30 sammenholdt med avsnitt 39–40).
Det vises til Laval, som omtalt over (avsnitt 80–81), og Rüffert, som omtalt over (avsnitt
33–34).
Det vises til en analyse av begrepene minimumsharmonisering og totalharmonisering, jf.
f.eks. Weatherill, S., “Beyond preemption? Shared competence and constitutional change
in the European Community” i O’Keeffe, D., og Twomey, P., (redaktører) Legal Issues of the
Maastricht Treaty, Wiley, 1994, og Dougan, M., som omtalt over.
Det vises til Vanacker og Lesage, som omtalt over (avsnitt 9); Daimler-Chrysler, som omtalt
over (avsnitt 32); Linhart og Biffl, som omtalt over (avsnitt 18); Swedish Match, som omtalt
over (avsnitt 82–83), og Lidl, som omtalt over (avsnitt 42).
Ankemotparten innrømmer at artikkel 3 nr. 10 i direktivet inneholder et forbehold i relasjon
til dette. Den fremholder imidlertid at i den foreliggende sak har dette ikke noen betydning
ettersom ankemotparten ikke har påberopt seg denne bestemmelse og den anmodende
domstol ikke har stilt spørsmål om tolkningen av den.

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

191
97

of the Directive was adopted in violation of the Treaty. Since the
Appellants have not raised any objections as to the validity of the
Directive, which in any event would fall within the Union Courts’
prerogative to review,62 the Defendant sees no further reason to
comment on the issue.
127. 	In conclusion, the following answer to the second question is
proposed:
Terms and conditions of employment falling within the scope of the
matters in Article 3(1), first subparagraph, (a)-(g), and (8) of Directive
96/71 shall be assessed in the light of those provisions, and not of
Article 36 EEA.
The Belgian Government
128. The Belgian Government notes that Article 36 EEA, which is
equivalent to Article 56 TFEU, guarantees the freedom to provide
services. It argues that Directive 96/71 contains the nucleus
of protective laws that must be observed by service providers
and that its restrictions on the freedom to provide services
have been assessed by the European legislature as necessary
and proportionate. Accordingly, in the view of the Belgian
Government, provided that the requirements of the Directive are
met, it is unnecessary to perform additional analysis to assess if
the conditions of Article 36 EEA or Article 56 TFEU are also met.
The Belgian Government hence proposes the following answer to
Question 2:
If the terms and conditions of employment in the EEA Member State
where the work is carried out, which are stipulated in a nationwide
collective agreement declared universally applicable pursuant to
Article 3(8), satisfy the requirements of Article 3(1) of Directive
96/71/EC, the national court must not instigate a separate
assessment to determine whether those terms and conditions of
employment satisfy the requirements of Article 36 EEA, including
whether it could be justified by overriding requirements of the public
interest.
62

Reference is made to Case 314/85 Foto-Frost [1987] ECR 4199, paragraph 20.
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med traktaten. Idet de ankende parter ikke har reist innsigelser
med hensyn til gyldigheten til direktivet, som uansett ville falle
inn under EU-domstolens prøvingsrett,62 ser ankemotparten ingen
grunn til å kommentere dette forhold ytterligere.
127. For å konkludere foreslås følgende svar på det andre spørsmål:
Arbeids- og ansettelsesvilkår som omfattes av artikkel 3 nr. 1 første
ledd bokstav a)–g) og nr. 8 i direktiv 96/71, skal vurderes i lys av disse
bestemmelser og ikke artikkel 36 EØS.
Belgias regjering
128. Belgias regjering bemerker at artikkel 36 EØS, som tilsvarer
artikkel 56 TFEU, garanterer friheten til å yte tjenester. Den
gjør gjeldende at direktiv 96/71 inneholder kjernen av de
beskyttelsesbestemmelser som må overholdes av tjenesteytere,
og at lovgiverne i EU har vurdert dens restriksjoner på friheten
til å yte tjenester som nødvendige og forholdsmessige. Følgelig
mener Belgias regjering at forutsatt at kravene i direktivet blir
oppfylt, er det unødvendig å foreta noen ytterligere analyse for
å vurdere om også vilkårene i artikkel 36 EØS eller artikkel 56
TFEU er oppfylt. Derfor foreslår Belgias regjering følgende svar på
spørsmål 2:
Dersom arbeids- og ansettelsesvilkårene i EØS-staten der arbeidet
utføres, som er fastsatt ved en landsomfattende tariffavtale som er
erklært å ha allmenn gyldighet i samsvar med artikkel 3 nr. 8, oppfyller
vilkårene i artikkel 3 nr. 1 i direktiv 96/71/EF, trenger den nasjonale
domstol ikke foreta en selvstendig bedømmelse for å vurdere om disse
arbeids- og ansettelsesvilkår oppfyller vilkårene i artikkel 36 EØS,
herunder om dette kan begrunnes i tvingende allmenne hensyn.
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Det vises til sak 314/85 Foto-Frost, Sml. 1987 s. 4199 (avsnitt 20).
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The Polish Government
129. As regards the second question, the Polish Government notes
that the ECJ has ruled that, where an area has been the subject
of exhaustive harmonisation at Community level, any national
measure relating thereto must be assessed in the light of the
provisions of the harmonising measure and not those of the
Treaty.63 Accordingly, the need to refer to primary law only arises
if the harmonisation of a particular area is not exhaustive.
130. The Polish Government takes the view that it follows
unambiguously from ECJ case-law that both the list contained
in Article 3(1) of Directive 96/71 and the methods of its
implementation specified in that provision have exhaustive
character. The EEA States may neither apply additional terms
and conditions of employment to posted workers not mentioned
in Article 3(1) nor use methods of their implementation other
than law, regulation or administrative provision, and/or collective
agreements or arbitration awards which have been declared
universally applicable within the meaning of Article 3(8).64
131. Moreover, according to the Polish Government, the EEA States
are obliged to ensure that workers posted to their territory are
guaranteed the minimum protection. In its view, the only scope
of discretion concerns the application of Article 3(8) of Directive
96/71, as EEA States may choose whether or not they wish
to declare a specific collective agreement (arbitration award)
universally applicable. However, if the decision to declare a
collective agreement universally applicable is made, the EEA State
must apply to posted workers those provisions which regulate
matters listed in Article 3(1)(a) to (g) of Directive 96/71.
132. According to the Polish Government, it follows that Directive
96/71 harmonises in an exhaustive manner matters relating to
the application of universally applicable collective agreements to
63

64

Reference is made to Case C-309/02 Radlberger Getränkegesellschaft mbH & Co. and S.
Spritz KG [2004] ECR I-11763, paragraph 53 and the case-law cited therein.
Reference is made to Commission v Luxembourg, cited above.
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Polens regjering
129. Når det gjelder det andre spørsmål, bemerker Polens regjering at
EU-domstolen har bestemt at der et område har vært gjenstand
for uttømmende harmonisering på fellesskapsplan, må ethvert
nasjonalt tiltak vedrørende dette område vurderes i lys av
bestemmelsene i harmoniseringstiltaket og ikke bestemmelsene
i traktaten.63 Følgelig oppstår behovet for å vise til primærretten
bare dersom harmoniseringen av et bestemt område ikke er
uttømmende.
130. Polens regjering er av den oppfatning at det følger entydig av
EU-domstolens rettspraksis at både listen i artikkel 3 nr. 1 i
direktiv 96/71 og metodene for gjennomføring angitt i samme
bestemmelse er av uttømmende karakter. EØS-statene kan verken
anvende ytterligere arbeids- og ansettelsesvilkår på utsendte
arbeidstakere som ikke er nevnt i artikkel 3 nr. 1, eller bruke
andre metoder for å gjennomføre dem enn ved lov eller forskrift
og/eller ved tariffavtaler eller voldgiftskjennelser som er erklært å
ha allmenn gyldighet etter artikkel 3 nr. 8.64
131. Videre mener Polens regjering at EØS-statene har plikt til å
sikre at arbeidstakere utsendt til deres territorium er garantert
minimumsvernet. Den er av den oppfatning at den eneste
skjønnsmargin vedrører anvendelsen av artikkel 3 nr. 8 i direktiv
96/71, ettersom EØS-statene kan velge om de vil allmenngjøre en
bestemt tariffavtale (eller voldgiftskjennelse), eller ikke. Dersom
beslutningen om å allmenngjøre en tariffavtale tas, må imidlertid
EØS-staten anvende på utsendte arbeidstakere de bestemmelser
som regulerer områdene angitt i artikkel 3 nr. 1 bokstav a)–g) i
direktiv 96/71.
132. Ifølge Polens regjering følger det av dette at direktiv 96/71
harmoniserer på en uttømmende måte spørsmål som vedrører
63
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Det vises til sak C-309/02 Radlberger Getränkegesellschaft mbH & Co. og S. Spritz KG, Sml.
2004 s. I-11763 (avsnitt 53) og den rettspraksis som det vises tilder.
Det vises til Kommisjonen mot Luxembourg, som omtalt over.
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posted workers. Consequently, in its view, if terms and conditions
of employment in the EEA State where the work is performed
satisfy the requirements of Article 3(1) of Directive 96/71, the
national court does not have to carry out a separate evaluation of
whether these terms and conditions of employment satisfy the
requirements under Article 36 EEA, including whether they can be
justified by overriding requirements in the general interest.
133. The Polish Government proposes the following answer to the
second question:
If terms and conditions of employment in the EEA State where the
work is performed, which are stipulated in a nationwide collective
agreement declared universally applicable in accordance with Article
3(8), satisfy the requirements under Article 3(1) of Directive 96/71/
EC, the national court does not have to carry out a separate evaluation
of whether these terms and conditions of employment satisfy the
requirements under Article 36 EEA, including whether they can be
justified by overriding requirements in the general interest.
The Swedish Government
134. According to the Swedish Government, there is no reason to carry
out a separate evaluation under Article 36 EEA. It argues that,
as a rule, where there is secondary EU/EEA legislation regulating
the situation before the national court and the validity of that
legislation has not been put into question, it is sufficient to
ascertain that the national rules in question are in conformity with
that secondary legislation, as the secondary legislation expresses
the closer conditions for applying the primary law on which it
is based. In this regard, the Swedish Government notes further
that, since the explicit aim of the Directive is to ensure a balance
between the freedom to provide cross-border services and the
protection of workers, when the agreement at issue satisfies the
requirements of Article 3(1) of Directive 96/71, there is no need
for the national court to carry out such a separate evaluation.65

65

Reference is made to Laval, cited above, paragraph 80 e contrario.
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anvendelsen av tariffavtaler med allmenn gyldighet i relasjon
til utsendte arbeidstakere. Følgelig er den av den oppfatning
at dersom arbeids- og ansettelsesvilkårene i EØS-staten der
arbeidsoppdraget utføres oppfyller kravene i artikkel 3 nr. 1 i
direktiv 96/71, trenger den nasjonale domstol ikke foreta en
selvstendig bedømmelse av om arbeids- og ansettelsesvilkårene
oppfyller kravene i artikkel 36 EØS, herunder om de kan
begrunnes i tvingende allmenne hensyn.
133. Polens regjering foreslår følgende svar på det andre spørsmål:
Dersom arbeids- og ansettelsesvilkår i EØS-staten der arbeidet utføres,
som er fastsatt ved en landsomfattende tariffavtale som er erklært
å ha allmenn gyldighet i samsvar med artikkel 3 nr. 8, oppfyller
vilkårene i artikkel 3 nr. 1 i direktiv 96/71/EF, trenger den nasjonale
domstol ikke foreta en selvstendig bedømmelse av om disse arbeidsog ansettelsesvilkår oppfyller vilkårene i EØS-avtalen artikkel 36,
herunder hvorvidt de kan begrunnes i tvingende allmenne hensyn.
Sveriges regjering
134. Ifølge Sveriges regjering er det ingen grunn til å foreta en
selvstendig bedømmelse etter artikkel 36 EØS. Den anfører at der
det finnes sekundær EU/EØS-rett som regulerer situasjonen for
den nasjonale domstol, og gyldigheten av denne lovgivning ikke
er bestridt, er det tilstrekkelig å forvisse seg om at de aktuelle
nasjonale regler er i samsvar med denne sekundærrett, ettersom
sekundærlovgivning inneholder de nærmere vilkår for anvendelse
av den primærlovgivning den er basert på. I dette henseende
bemerker Sveriges regjering videre at siden direktivets uttrykte
mål er å sikre balansen mellom adgangen til å yte tjenester
over landegrensene og vernet av arbeidstakerne, er det ikke
nødvendig for den nasjonale domstol å foreta en slik selvstendig
bedømmelse, når den omtvistede avtale oppfyller kravene i
artikkel 3 nr. 1 i direktiv 96/71.65
65

Det vises motsetningsvis til Laval, som omtalt over (avsnitt 80).
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135. The Swedish Government proposes the following answer to the
second question:
A national court does not have to carry out a separate evaluation of
whether the terms and conditions of employment in the EEA State
where the work is performed satisfy the requirements under Article
36 EEA, if these terms and conditions of employment satisfy the
requirements under Article 3.1 of Directive 96/71/EC concerning the
posting of workers in the framework of the provision of service.
The EFTA Surveillance Authority
136. ESA submits that the second question can be answered by
considering the nature of Article 3 of the Directive. It contends
that it is well-established in case-law that Article 36 EEA requires
the abolition of any restriction on the freedom to provide services,
which is liable to prohibit, impede or render less advantageous
activities of a service provider established in another Member
State, unless it pursues a legitimate objective and is suitable and
proportionate.66
137. As for Article 3(1)(a) to (g) of Directive 96/71, in the view of
ESA, this provision aims to coordinate the laws of the EEA States
by establishing a nucleus of mandatory rules for minimum
protection to be observed in the host country by employers who
post workers to perform temporary work there. They constitute a
“hard core” of clearly defined protective rules to be observed by
the service provider, irrespective of the duration of the worker’s
posting.67
138. ESA contends that this list is exhaustive. As a consequence,
Article 3(1)(a) to (g) of the Directive must be interpreted as a
list of permissible exceptions to the principle of free movement
of services enshrined in Article 36 EEA. If an employment
condition falls within the scope of Article 3(1)(a) to (g), in ESA’s
66

67

Reference is made to Case E-1/03 EFTA Surveillance Authority v Iceland [2003] EFTA Ct. Rep.
145, paragraph 28, and Case C-76/90 Säger v Dennemeyer & Co. Ltd. [1991] ECR I-4221,
paragraph 12.
Recitals 13 and 14 in the preamble to the Directive.
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135. Sveriges regjering foreslår følgende svar på det andre spørsmål:
En nasjonal domstol trenger ikke foreta en selvstendig bedømmelse av
om arbeids- og ansettelsesvilkårene i EØS-staten der arbeidsoppdraget
utføres oppfyller kravene i EØS-avtalen artikkel 36, dersom disse
arbeids- og ansettelsesvilkår oppfyller kravene i artikkel 3 nr. 1 i
direktiv 96/71/EF om utsending av arbeidstakere i forbindelse med
tjenesteyting.
EFTAs overvåkingsorgan
136. ESA gjør gjeldende at det andre spørsmål kan besvares ved å
vurdere karakteren til artikkel 3 i direktivet. ESA gjør gjeldende at
det er anerkjent i rettspraksis at EØS-avtalen artikkel 36 krever at
enhver restriksjon på adgangen til å yte tjenester som kan forby,
hemme eller gjøre virksomheten til en tjenesteyter etablert i en
annen medlemsstat mindre gunstig fjernes, med mindre den
forfølger et legitimt mål og er egnet og forholdsmessig.66
137. Når det gjelder artikkel 3 nr. 1 bokstav a)–g) i direktiv 96/71,
er ESA av den oppfatning at denne bestemmelse har som mål å
samordne lovene i EØS-statene ved å fastsette en grunnstamme
av ufravikelige regler for minimumsvern som skal overholdes
i vertsstaten av arbeidsgivere som sender arbeidstakere ut
på midlertidige arbeidsoppdrag. De utgjør en “hard kjerne”
av klart definerte beskyttelsesregler som skal overholdes av
tjenesteyteren, uten hensyn til varigheten av utsendingen av
arbeidstakeren.67
138. ESA anfører at denne liste er uttømmende. Det følger av dette at
artikkel 3 nr. 1 bokstav a)–g) i direktivet må tolkes som en liste
over tillatte unntak fra prinsippet om fri bevegelighet for tjenester
som er nedfelt i EØS-avtalen artikkel 36. Om et arbeids- eller
ansettelsesvilkår hører inn under virkeområdet til artikkel 3 nr. 1
bokstav a)–g), utgjør det etter ESAs oppfatning et tillatt unntak,
og det kreves da ingen gransking for å fastslå om det er forenlig
66

67

Det vises til sak E-1/03 EFTAs overvåkingsorgan mot Island, EFTA Ct. Rep. 2003 s. 145
(avsnitt 28), og sak C-76/90 Säger, Sml. 1991 s. I-4221 (avsnitt 12).
Punkt 13 og 14 i fortalen til direktivet.

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

199
101

view, it constitutes a permitted exception and no supplementary
examination of its compatibility with Article 36 EEA is necessary.
Were such supplementary examination necessary, it would deprive
Article 3(1) of the Directive of its very purpose, as the laws of the
EEA States regarding the protection of posted workers would no
longer be coordinated, but determined on a case-by-case basis,
and dependent on the outcome of individual assessments under
Article 36 EEA. In ESA’s view, this could never have been the
intention behind the drafting of Article 3(1) of the Directive.
139. ESA argues that if, on the other hand, a working condition is
found to fall outside the scope of Article 3(1)(a) to (g) of the
Directive, that will be considered a restriction on the freedom to
provide services within the meaning of Article 36 EEA.68 In such
a scenario, the question then to be addressed is whether the
restriction can be justified.69
140. In that connection, ESA contends that, given that Directive 96/71
regulates the issue of minimum protection for posted workers in
an exhaustive manner, any working conditions falling outside the
scope of Article 3(1) of the Directive, and thereby constituting a
restriction contrary to Article 36 EEA, cannot be justified on the
basis of the protection of workers as an overriding requirement
in the general interest. In its view, recourse cannot be made to
overriding requirements in the general interest where there is
secondary legislation that provides the measures necessary to
ensure that interest is protected.70
141. In conclusion, ESA submits that Question 2 should be answered
as follows:
If terms and conditions of employment included in a nationwide
collective agreement declared universally applicable are found
to satisfy the requirements of Article 3(1) of Directive 96/71/EC,
68
69
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Reference is made to Laval, cited above, paragraph 99.
Reference is made on this point to public policy considerations under Article 3(10) of the
Directive.
Reference is made to Case C-389/05 Commission v France [2008] ECR I-5337, paragraph
74.
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med EØS-avtalen artikkel 36. Dersom en slik gransking var
nødvendig, ville selve formålet med artikkel 3 nr. 1 i direktivet falle
bort, for da ville lovgivningen i EØS-statene med hensyn til vern av
utsendte arbeidstakere ikke lenger være samordnet men fastsatt
fra sak til sak, og ville være avhengig av utfallet av den særskilte
vurdering etter artikkel 36 EØS. ESA er av den oppfatning at dette
aldri kan ha vært intensjonen da artikkel 3 nr. 1 i direktivet ble
fastsatt.
139. ESA gjør gjeldende at om det derimot konkluderes med at et
arbeids- eller ansettelsesvilkår faller utenfor virkeområdet til
artikkel 3 nr. 1 bokstav a)–g) i direktivet, vil dette bli betraktet
som en restriksjon på friheten til å yte tjenester i EØS-avtalen
artikkel 36.68 I så fall blir spørsmålet om denne restriksjon kan
begrunnes.69
140. I denne forbindelse anfører ESA at ettersom direktiv 96/71
inneholder utfyllende bestemmelser om minimumsvern for
utsendte arbeidstakere, vil ingen arbeids- eller ansettelsesvilkår
som faller utenfor virkeområdet til artikkel 3 nr. 1 i direktivet,
og som dermed utgjør en restriksjon i strid med EØS-avtalen
artikkel 36, kunne begrunnes i hensynet til vern av arbeidstakere
som et allment tvingende hensyn. ESA mener at det ikke er
mulig å påberope seg allment tvingende hensyn når det finnes
sekundærlovgivning som fastsetter de tiltak som er nødvendige
for å sikre at dette hensyn beskyttes.70
141. Som konklusjon anmoder ESA om at spørsmål 2 besvares som
følger:
Dersom arbeids- og ansettelsesvilkårene i en landsomfattende
tariffavtale som er erklært å ha allmenn gyldighet er funnet å
oppfylle kravene i artikkel 3 nr. 1 i direktiv 96/71/EF, er det ikke

68
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Det vises til Laval, som omtalt over (avsnitt 99).
Det vises her til hensynet til offentlig orden i artikkel 3 nr. 10 i direktivet.
Det vises til sak C-389/05 Kommisjonen mot Frankrike, Sml. 2008 s. I-5337 (avsnitt 74).
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these terms and conditions of employment do not require a separate
assessment under Article 36 EEA.
The European Commission
142. In the view of the European Commission, Article 3(1)(a) to (g)
of the Directive lays down exhaustively the terms and conditions
that may be imposed on foreign service providers with regard to
the posting of workers.71 Therefore, once it has been established
that the national provisions are in conformity with Directive 96/71
there is no room for a separate evaluation of the compatibility of
those provisions with Article 36 EEA.
143. The Commission submits that Question 2 should be answered as
follows:
Since Article 3(1)(a) — (g) of the Directive lays down exhaustively the
terms and conditions that may be imposed on foreign service providers
with regard to posting of workers, a separate evaluation of the
compatibility of those provisions with Article 36 EEA is not necessary.

VIII The third question
144. The third question is based on the premise that the second
question is answered in the affirmative. In that case, the national
court asks, in essence, first, whether it is compatible with Article
36 EEA that a decision to declare certain terms and conditions
of employment in a nationwide collective agreement to be
universally applicable in the industry concerned has the stated
aim of ensuring that foreign workers enjoy equivalent pay and
working conditions to Norwegian workers. Second, the national
court asks whether it may be presumed, subject to the possibility
for challengers to submit evidence to the contrary, that terms
and conditions of employment that are compatible with Directive
96/71, that is, comply with Article 3(1) read in the light of Article
3(8), safeguard the protection of workers and fair competition.
Third, the national court seeks to establish what is the effect, if

71

Reference is made to Laval, cited above, paragraphs 80 to 81.
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nødvendig å foreta en selvstendig bedømmelse av disse arbeids- og
ansettelsesvilkår etter EØS-avtalen artikkel 36.
Europakommisjonen
142. Slik Kommisjonen ser det, angis de arbeids- og ansettelsesvilkår
som kan kreves av utenlandske tjenesteytere ved utsending
av arbeidstakere uttømmende i artikkel 3 nr. 1 bokstav a)–g) i
direktivet.71 Når det er godtgjort at de nasjonale bestemmelser
er i samsvar med direktiv 96/71, er det derfor ikke rom for noen
selvstendig bedømmelse av om disse bestemmelser er forenlige
med EØS-avtalen artikkel 36.
143. Kommisjonen gjør gjeldende at spørsmål 2 bør besvares som
følger:
Siden artikkel 3 nr. 1 bokstav a)–g) i direktivet uttømmende angir
de arbeids- og ansettelsesvilkår som kan pålegges utenlandske
tjenesteytere ved utsending av arbeidstakere, er det ikke nødvendig
å foreta noen selvstendig bedømmelse av om disse bestemmelser er
forenlige med EØS-avtalen artikkel 36.

VIII Det tredje spørsmål
144. Det tredje spørsmål er basert på den forutsetning at det andre
spørsmål besvares bekreftende. I så fall spør den nasjonale
domstolførst om det er forenlig med EØS-avtalen artikkel 36
at et vedtak om å allmenngjøre arbeids- og ansettelsesvilkår i
en landsomfattende tariffavtale innenfor den aktuelle industri
har det erklærte mål å sikre utenlandske arbeidstakere lønnsog arbeidsvilkår som er likeverdige med de vilkår norske
arbeidstakere har. Dernest spør den nasjonale domstol om
det kan presumeres – uten at det hindrer de ankende parter
fra å legge frem bevis for det motsatte – at arbeids- og
ansettelsesvilkår som er forenlige med direktiv 96/71, det vil si
er i samsvar med artikkel 3 nr. 1 sammenholdt med artikkel 3 nr.
8, ivaretar vernet av arbeidstakere og rettferdig konkurranse. For
det tredje søker den nasjonale domstol å fastsette den eventuelle
71

Det vises til Laval, som omtalt over (avsnitt 80–81).
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any, on the answer to Question 3(a) of the host State applying a
system under which generally applicable terms and conditions
of employment are set out in national laws and supplemented
by terms and conditions of employment laid down in nationwide
collective agreements that can be declared universally applicable
in the profession or industry concerned.
The Appellants
Question 3(a)
145. The Appellants contend that Article 36 EEA precludes a decision
to declare certain terms and conditions of employment in a
nationwide collective agreement universally applicable in the
industry concerned where the stated aim of that decision is “to
ensure that foreign workers enjoy equivalent pay and working
conditions to Norwegian workers.”
146. The Appellants assert that as Section 1 of the Universal
Application Act is targeted against foreign service providers, it is
clearly discriminatory. They contend further that the Norwegian
system of making collective agreements universally applicable is
entirely at odds with the system that the Directive presupposes.
147. The Appellants contend that the Directive presupposes a collective
agreement which, first, is made universally applicable to all
nationals and the application of which is then extended to posted
workers, who would otherwise be subject only to their individual
contract or the law applicable to that contract. In contrast, the
Norwegian system is not designed to extend to posted workers
collective agreements already declared universally applicable
but designed to ensure collective agreements are universally
applicable if and only if there are foreign workers in Norway. The
Appellants contend that making collective agreements universally
applicable simply because of the presence of foreign workers is
incompatible with EEA law.
148. The Appellants contend that it is only the presence of foreign
workers in Norway which can trigger the process by which
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betydning det har for svaret på spørsmål 3a) at vertsstaten
har et system hvor nasjonal lovgivning fastsetter arbeids- og
ansettelsesvilkår som gjelder generelt, og som er supplert med
arbeids- og ansettelsesvilkår som er fastsatt ved landsomfattende
tariffavtaler som kan allmenngjøres innenfor det aktuelle yrke eller
næring.
De ankende parter
Spørsmål 3a)
145. De ankende parter gjør gjeldende at EØS-avtalen artikkel 36
er til hinder for et vedtak om å allmenngjøre visse arbeids- og
ansettelsesvilkår i en landsomfattende tariffavtale innenfor
den aktuelle industri dersom vedtakets erklærte mål er “å
sikre utenlandske arbeidstakere lønns- og arbeidsvilkår som er
likeverdige med de vilkår norske arbeidstakere har”.
146. De ankende parter anfører at ettersom allmenngjøringsloven
§ 1 er rettet mot utenlandske tjenesteytere, er den klart
diskriminerende. De anfører videre at det norske system med å
allmenngjøre tariffavtaler er klart i strid med det system direktivet
forutsetter.
147. De ankende parter gjør gjeldende at direktivet forutsetter en
tariffavtale som først er allmenngjort for alle landets borgere,
og hvis anvendelse så utvides til utsendte arbeidstakere, som
ellers kun ville være underlagt sin individuelle kontrakt eller den
lovgivning kontrakten er underlagt. Men det norske system er ikke
beregnet på at tariffavtaler som allerede er allmenngjort, skal
utvides til utsendte arbeidstakere, men på å sikre at tariffavtaler
får allmenn gyldighet dersom, og bare dersom, det er utenlandske
arbeidstakere i Norge. De ankende parter gjør gjeldende at å
allmenngjøre tariffavtaler bare fordi utenlandske arbeidstakere er
til stede, er uforenlig med EØS-retten.
148. De ankende parter anfører at det utelukkende er utenlandske
arbeidstakeres tilstedeværelse i Norge som kan utløse prosessen
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a collective agreement is declared universally applicable.
The fact that Norwegian workers will also be covered by the
universally applicable collective agreement is, according to the
Appellants, an “unintended consequence” of the system. In those
circumstances, such a system, in their view, is unacceptable as a
matter of EEA law.
149. Further, the Appellants contend that the competence of the
authority responsible for making collective agreements universally
applicable is not limited to the matters in Article 3(1) or 3(10)
of the Directive but permits it to make the collective agreement
universally applicable “in whole or in part” (Section 3 Universal
Application Act) and, as a consequence, is problematic for the
purposes of Article 36 EEA. This is because a foreign service
provider has no security that the limits of the Directive will
be respected and thus cannot determine a priori its future
obligations.72
150. The Appellants consider that this question is simply a reiteration
of that which faced the ECJ in Portugaia Construções.73 In their
view, ensuring that foreign workers enjoy equivalent pay and
working conditions to Norwegian workers is an economic aim that
cannot justify a restriction on the freedom to provide services.
Question 3(b)
151. The Appellants consider this question should be answered in the
negative. They contend that it follows from the Directive and caselaw that the Directive does not harmonise the material content of
national provisions. Therefore, the fact that a national provision
concerns an issue listed in Article 3(1) of the Directive does not
confer on that provision a presumed compatibility with primary
law, in this case Article 36 EEA, and ensure that the provision
safeguards the protection of workers and fair competition. As
a consequence, in the Appellants’ view, the usual rules on the
burden of proof in connection with restrictions contrary to Article

72
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Ibid, paragraph 110.
Reference is made to Portugaia Construções Ldª, cited above, paragraphs 12 and 26.

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

206
105

Book 1

Report

Case
E-2/11

for å allmenngjøre en tariffavtale. Det faktum at norske
arbeidstakere også vil omfattes av den allmenngjorte tariffavtale,
er ifølge de ankende parter en “utilsiktet følge” av systemet.
Under disse omstendigheter kan en slik ordning etter deres
oppfatning ikke aksepteres innenfor rammene av EØS-retten.
149. De ankende parter gjør videre gjeldende at kompetansen til den
myndighet som har ansvar for å allmenngjøre tariffavtaler, ikke
er begrenset til områdene angitt i artikkel 3 nr. 1 eller 3 nr. 10 i
direktivet, men også tillater at den kan treffe vedtak om “hel eller
delvis” allmenngjøring av tariffavtalen (allmennsgjøringsloven § 3),
og at den derfor er problematisk i forhold til EØS-avtalen artikkel
36. Det skyldes at en utenlandsk tjenesteyter ikke har noen
sikkerhet for at direktivets grenser vil bli overholdt, og dermed
vanskelig kan utlede sine fremtidige forpliktelser.72
150. De ankende parter mener dette spørsmål bare er en gjentakelse
av det spørsmål EU-domstolen behandlet i Portugaia
Construções.73 Etter deres oppfatning er det å sikre utenlandske
arbeidstakere lønns- og arbeidsvilkår som er likeverdige med de
vilkår norske arbeidstakere har, et økonomisk mål som ikke kan
rettferdiggjøre en restriksjon på friheten til å yte tjenester.
Spørsmål 3b)
151. De ankende parter mener dette spørsmål må besvares
benektende. De gjør gjeldende at det følger av direktivet
og rettspraksis at direktivet ikke harmoniserer nasjonale
bestemmelsers materielle innhold. Selv om en nasjonal
bestemmelse gjelder et område angitt i artikkel 3 nr. 1 i direktivet,
innebærer ikke det noen presumpsjon om at bestemmelsen
er forenlig med primærretten, i dette tilfelle artikkel 36 EØS,
eller at bestemmelsen sikrer beskyttelse av arbeidstakere og
rettferdig konkurranse. Følgelig er de ankende parter av den
oppfatning at de vanlige regler om bevisbyrde i forbindelse med
restriksjoner i strid med EØS-avtalen artikkel 36 kommer til
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Samme sted (avsnitt 110).
Det vises til Portugaia Construções Ldª, som omtalt over (avsnitt 12 og 26).

Case E-2/11 STX Norway Offshore AS m.fl. v The Norwegian State

207
105

36 EEA apply and, therefore, it is for the State to show that the
provisions at issue are justified for the purposes of Article 36
EEA.74 Additionally, in their view, the circumstances of the present
case warrant more intense judicial scrutiny by the national court
and not presumptions as to the compatibility of the national rules
with EEA law.75
Question 3(c)
152. The Appellants assert that if the host State were to apply a
system under which generally applicable terms and conditions
of employment are set out in national laws and supplemented
by terms and conditions of employment stipulated in nationwide
collective agreements that could be declared universally
applicable in the profession or industry concerned this would
not affect its incompatibility with Article 36 EEA. The Appellants
consider that this element would only serve to make the
discriminatory and protectionist nature of the Norwegian system
more apparent.
153. The Appellants propose the following answer to the third question:
Article 36 of the EEA Agreement must be interpreted so as to preclude
a universal application decision such as the one at issue in the main
proceedings, the basis of which is to ensure that foreign workers
posted to the EEA State concerned enjoy equivalent pay and working
conditions to national workers under national collective agreements
while the situation of national workers outside national collective
agreements cannot entail a universal application decision.
The Defendant
154. While the Defendant considers that Question 3 need not be
answered, as the second question should be answered in the
negative, it submits observations in the alternative.

74

75

Reference is made to Case E-3/06 Ladbrokes [2007] EFTA Ct. Rep. 86, paragraph 42.
The Appellants also refer to the ruling of the Norwegian Supreme Court (Rt. 2009.839)
following the judgment in Case E-4/04 Pedicel [2005] EFTA Ct. Rep. 1.
Reference is made to Portugaia Construções Ldª, cited above, paragraph 29.
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anvendelse, og følgelig er det staten som har bevisbyrden for at
de omtvistede bestemmelser er rettferdiggjort.74 De mener også
at omstendighetene i den foreliggende sak fordrer en grundigere
prøving for den nasjonale domstol og ikke presumpsjoner om
nasjonale reglers forenlighet med EØS-retten.75
Spørsmål 3c)
152. De ankende parter gjør gjeldende at dersom vertsstaten skulle
anvende et system der nasjonal lovgivning fastsetter arbeids- og
ansettelsesvilkår som gjelder generelt, og som er supplert med
arbeids- og ansettelsesvilkår som er fastsatt ved landsomfattende
tariffavtaler som kan allmenngjøres innenfor det aktuelle yrke
eller næring, ville dette ikke gjøre det mindre uforenlig med EØSavtalen artikkel 36. De ankende parter anser at dette element ville
gjøre det norske systems diskriminerende og proteksjonistiske
karakter desto tydeligere.
153. De ankende parter foreslår følgende svar på det tredje spørsmål:
Artikkel 36 i EØS-avtalen må tolkes slik at den er til hinder for et
allmenngjøringsvedtak som det denne sak gjelder, hvis formål er
å sikre utenlandske arbeidstakere utsendt til den aktuelle EØS-stat
lønns- og arbeidsvilkår som er likeverdige med de vilkår norske
arbeidstakere har i henhold til landsomfattende tariffavtaler, samtidig
som situasjonen for norske arbeidstakere utenfor landsomfattende
tariffavtaler ikke kan medføre et allmenngjøringsvedtak.
Ankemotparten
154. Selv om ankemotparten anser at spørsmål 3 ikke behøver
å besvares, ettersom det andre spørsmål burde besvares
benektende, fremlegger den subsidiære anførsler.

74

75

Det vises til sak E-3/06 Ladbrokes, EFTA Ct. Rep. 2007 s. 86 (avsnitt 42). De ankende parter
viser også til Høyesteretts dom (Rt. 2009 s. 839) etter dommen i sak E-4/04 Pedicel, EFTA
Ct. Rep. 2005 s. 1.
Det vises til Portugaia Construções Ldª, som omtalt over (avsnitt 29).
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155. The Defendant observes, at the outset, that it is not disputed that
terms and conditions pertaining to the nucleus of mandatory
rules laid down in Article 3(1) of the Directive constitute
restrictions on the free movement of services. However, in its
view, the question is whether such restrictions are justified by
mandatory requirements.
156. The Defendant notes that while the intention of the legislature
may give an indication of the aim of a law, it is not conclusive,
and that this principle applies to acts adopted by other
authorities.76 However, in its view, the decisive question is whether,
when viewed objectively, the rules at issue promote overriding
requirements of public interest, including inter alia the protection
of workers and the prevention of unfair competition.77
157. The Defendant recalls that the ECJ held in Laval that the aim
and effect of Article 3(1) and (8) is to ensure a climate of fair
competition between national undertakings and undertakings
which provide services in another Member State, and the
protection of workers.78 It follows, therefore, that national
measures which lay down terms and conditions of employment
in compliance with Article 3(1) and (8), promote the protection
of workers and the prevention of unfair competition, and are
consequently justified by overriding requirements of public
interest.
158. Thus, the Defendant contends that Article 36 EEA does not
preclude a Member State from extending, in accordance with
Article 3(1) of the Directive, to workers posted to its territory
terms and conditions of employment covering the matters
provided for in points (a) to (g) of the first subparagraph which
in the host Member State are laid down in a collective agreement
which has been declared universally applicable within the
meaning of Article 3(8).

76
77

78

Reference is made to Finalarte and Others, cited above, paragraph 40.
Reference is made to Finalarte and Others, cited above, paragraph 41, and Wolff & Müller,
cited above, paragraphs 38 to 42.
Reference is made to Laval, cited above, paragraphs 73 to 77.
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155. Ankemotparten bemerker at det i utgangspunktet ikke bestrides
at vilkårene i forbindelse med kjernen av ufravikelige regler
fastsatt i artikkel 3 nr. 1 i direktivet utgjør restriksjoner på den
frie bevegelighet for tjenester. Etter ankemotpartens oppfatning
er spørsmålet imidlertid om slike restriksjoner er begrunnet i
tvingende allmenne hensyn.
156. Ankemotparten bemerker at selv om lovgivers intensjon kan
gi en indikasjon på en lovs formål, er den ikke avgjørende,
og at dette prinsipp gjelder for rettsakter vedtatt av andre
myndigheter.76 Imidlertid er ankemotparten av den oppfatning at
det avgjørende spørsmål er om de regler saken gjelder, objektivt
sett er begrunnet i tvingende allmenne hensyn, herunder blant
annet beskyttelse av arbeidstakere og forhindring av illojal
konkurranse.77
157. Ankemotparten minner om at EU-domstolen i Laval la til grunn
at målet med og virkningen av artikkel 3 nr. 1 og 8 er å sikre
et miljø med rettferdig konkurranse mellom nasjonale foretak
og foretak som yter tjenester i en annen medlemsstat, og vern
av arbeidstakere.78 Dette innebærer at nasjonale tiltak som
fastsetter arbeids- og ansettelsesvilkår som er i samsvar med
artikkel 3 nr. 1 og 8, fremmer vern av arbeidstakere og hindrer
illojal konkurranse, og er følgelig begrunnet i tvingende allmenne
hensyn.
158. Derfor gjør ankemotparten gjeldende at EØS-avtalen artikkel 36
ikke er til hinder for at en medlemsstat i samsvar med artikkel 3
nr. 1 i direktivet kan gi arbeidstakere utsendt til dens territorium
arbeids- og ansettelsesvilkår som omfatter områdene angitt
i bokstav a)–g) i første ledd, som i vertsstaten er fastsatt i en
tariffavtale som er allmenngjort i henhold til artikkel 3 nr. 8.

76
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78

Det vises til Finalarte m.fl., som omtalt over (avsnitt 40).
Det vises til Finalarte m.fl., som omtalt over (avsnitt 41), og Wolff & Müller, som omtalt over
(avsnitt 38–42).
Det vises til Laval, som omtalt over (avsnitt 73–77).
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159. The Defendant notes that the regulation of terms and conditions
of employment in Norway rests on a two-pillar system: the
Working Environment Act and the Universal Application Act. The
relationship between the two Acts is regulated by the Posting
Regulation, Section 2, second subparagraph. The combined aim
and effect of these rules is to ensure that workers benefit from
the minimum protection in the particular sector, and thereby
ensure equal treatment.
160. According to the Defendant, the first and second indents of
Article 3(1) of the Directive are based on the same rationale.
Consequently, the Defendant stresses that minimum terms and
conditions of employment covering the matters mentioned in
points (a) to (g) of the first subparagraph shall be ensured to
posted workers “as laid down by law, regulation or administrative
provision, and/or by collective agreements which have been
declared universally applicable within the meaning of paragraph
8”. In its view, it follows from the wording and structure of Article
3(1), as confirmed by the ECJ, that Member States are entitled to
supplement minimum protection provided by law with minimum
protection contained in collective agreements, subject to the
first subparagraph of Article 3(8) and the principle of equal
treatment. Therefore, terms and conditions of employment laid
down in a collective agreement declared universally applicable
in accordance with Article 3(1) and (8) do not go beyond what is
necessary to ensure the protection of workers and the prevention
of unfair competition, regardless of whether such provisions
supplement minimum terms and conditions laid down in law.
161. The Defendant contends that ESA reached the same conclusion in
its Decision of 15 July 2009.79 Consequently, in the Defendant’s
view, whether or not minimum terms and conditions of
employment laid down by a collective agreement, which has been
declared universally applicable in accordance with the second

79

Reference is made to ESA’s Decision of 15 July 2009 to close a case against Norway
commenced following a receipt of a complaint against that State in the field of free
movement of services (320/09/COL), quoted at paragraph 299 of the Defendant’s
observations.
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159. Ankemotparten anfører at reguleringen av arbeids- og
ansettelsesvilkår i Norge hviler på to søyler: Arbeidsmiljøloven og
allmenngjøringsloven. Forholdet mellom de to lover er regulert
i utsendingsforskriften § 2 annet ledd. Målet for og virkningen
av disse regler er å sikre arbeidstakere minimumsvernet i den
aktuelle sektor, og derved sikre likebehandling.
160. Ifølge ankemotparten har første og annet strekpunkt i artikkel
3 nr. 1 i direktivet samme begrunnelse. Følgelig understreker
ankemotparten at utsendte arbeidstakere skal sikres
grunnleggende arbeids- og ansettelsesvilkår som omfatter
områdene angitt i første ledd bokstav a)–g), “som fastsatt
ved lov eller forskrift og/eller ved tariffavtaler som er erklært
å ha allmenn gyldighet i henhold til nr. 8”. Ankemotparten
mener det følger av ordlyden og strukturen i artikkel 3 nr. 1,
noe også EU-domstolen har bekreftet, at medlemsstatene har
anledning til å supplere det minimumsvern loven gir, med et
minimumsvern gitt i tariffavtaler, med forbehold for artikkel 3
nr. 8 første ledd og prinsippet om likebehandling. Derfor går
ikke arbeids- og ansettelsesvilkår fastsatt i en tariffavtale som
er erklært å ha allmenn gyldighet i henhold til artikkel 3 nr. 1
og 8, ut over det som er nødvendig for å sikre beskyttelse av
arbeidstakere og forhindre illojal konkurranse, uten hensyn til
om slike bestemmelser supplerer de grunnleggende arbeids- og
ansettelsesvilkår som er fastsatt ved lov.
161. Ankemotparten gjør gjeldende at ESA kom til samme konklusjon
i sin avgjørelse av 15. juli 2009.79 Følgelig er ankemotparten av
den oppfatning at om grunnleggende arbeids- og ansettelsesvilkår
fastsatt i en tariffavtale som er erklært å ha allmenn gyldighet i
samsvar med artikkel 3 nr. 1 annet strekpunkt og artikkel 3 nr. 8

79

Det vises til ESAs avgjørelse av 15. juli 2009 om å avslutte en sak mot Norge som ble
innledet etter en klage mot staten vedrørende den frie bevegelighet for tjenester (320/09/
COL), som ankemotparten siterer i avsnitt 299 i sine anførsler.
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indent of Article 3(1) and the first subparagraph of Article 3(8)
of the Directive, supplement minimum terms and conditions of
employment laid down in law is of no relevance to the answer to
Question 3(a).
162. If, contrary to the Defendant’s submission, Question 2 is
answered in the affirmative, it proposes, in the alternative, the
following answer to the third question:
3a)-b). Article 36 EEA does not preclude a Member State from, in
accordance with Article 3(1) of Directive 96/71, extending to workers
posted to their territory terms and conditions of employment covering
the matters in (a)-(g) which, in the Member State where the work is
carried out, are laid down in a collective agreement which has been
declared universally applicable within the meaning of paragraph 8.
3c). Whether minimum terms and conditions of employment laid
down by a collective agreement, which has been declared universally
applicable in accordance with Article 3(1), second indent, and Article
3(8), first subparagraph, of Directive 96/71, supplement minimum
terms and conditions of employment laid down in law, is of no
relevance for the answer to question 3(a).
The Belgian Government
163. The Belgian Government interprets the third question as seeking
to establish whether Article 36 EEA permits a decision to declare
terms and conditions of employment in a nationwide collective
agreement universally applicable with a view to ensuring that
foreign workers enjoy equal pay and working conditions with
Norwegian workers.
164. According to the Belgian Government, it follows from settled caselaw of the ECJ that, where a regulatory instrument constituting
a restriction on the freedom to provide services is applied to all
persons or undertakings performing an activity in the territory of
a host Member State, it can be justified where it serves overriding
reasons relating to the public interest. This applies, insofar as the
said interest is not safeguarded by the laws to which the service
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første ledd i direktivet, supplerer de grunnleggende arbeids- og
ansettelsesvilkår som er fastsatt ved lov, har ingen betydning for
svaret på spørsmål 3a).
162. Hvis derimot spørsmål 2 besvares bekreftende, i strid med
ankemotpartens anførsler, foreslås subsidiært følgende svar på
det tredje spørsmål:
3a)-b) EØS-avtalen artikkel 36 er ikke til hinder for at en medlemsstat
i samsvar med artikkel 3 nr. 1 i direktiv 96/71 kan gi arbeidstakere
utsendt til dens territorium arbeids- og ansettelsesvilkår som
omfatter områdene angitt i bokstav a)–g), som i den medlemsstat der
arbeidsoppdraget utføres, er fastsatt i en tariffavtale som er erklært å
ha allmenn gyldighet i henhold til artikkel 3 nr. 8.
3c). Hvorvidt grunnleggende arbeids- og ansettelsesvilkår fastsatt i
en tariffavtale som er erklært å ha allmenn gyldighet i samsvar med
artikkel 3 nr. 1 annet strekpunkt og artikkel 3 nr. 8 første ledd i direktiv
96/71 supplerer de grunnleggende arbeids- og ansettelsesvilkår som
er fastsatt ved lov, har ingen betydning for svaret på spørsmål 3a).
Belgias regjering
163. Belgias regjering tolker det tredje spørsmål slik at det søkes
å bringe på det rene om EØS-avtalen artikkel 36 tillater et
vedtak om å allmenngjøre arbeids- og ansettelsesvilkår i en
landsomfattende tariffavtale med sikte på å sikre utenlandske
arbeidstakere lønns- og arbeidsvilkår som er likeverdige med de
vilkår norske arbeidstakere har.
164. Ifølge Belgias regjering følger det av fast rettspraksis i EUdomstolen at en rettsakt som utgjør en restriksjon på adgangen
til å yte tjenester får anvendelse på alle personer eller foretak
som utfører en aktivitet på territoriet til en vertsstat, kan
rettferdiggjøres når den tjener til oppfyllelse av tvingende
allmenne hensyn. Dette gjelder i den utstrekning nevnte hensyn
ikke er ivaretatt i den lovgivning tjenesteyteren er underlagt i den
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provider is subject in the Member State where it is established
and to the extent the regulatory instrument is appropriate for
securing the attainment of the objective which it pursues and
does not go beyond what is necessary to achieve this goal.80
165. The Belgian Government observes that the objective pursued by
the Tariff Board in declaring the VO universally applicable is to
ensure the protection of foreign employees whose conditions
of employment are in general less favourable than those of
Norwegian employees and to combat social dumping. In its view,
both objectives are accepted by the ECJ. Moreover, on its reading
of the case-law, the ECJ has stressed that these two objectives led
to the adoption of Directive 96/71/EC. Consequently, in the view
of the Belgian Government, Article 36 EEA permits a collective
agreement to be declared universally applicable with the aim
of affording foreign employees the same pay and conditions of
employment as domestic employees.
166. As to the question whether the terms and conditions of
employment can be presumed to safeguard the protection of
workers and fair competition if they are compatible with the
Directive, the Belgian Government asserts that the provisions
of the Directive constitute the nucleus of mandatory rules for
minimum protection. Therefore, in its view, it can be presumed
that terms and conditions of employment compatible with the
Directive safeguard employee protection and a climate of fair
competition. In addition, pursuant to Article 3(7) therein, the
Directive does not prevent application of terms and conditions
of employment which are more favourable to workers. If foreign
employees do not benefit from the application of the law of the
host State as regards matters where the law of the State of origin
is more favourable, the law of the host State will not be applied.
167. As to the question whether the fact that a Member State sets out
the generally applicable terms and conditions of employment in
national laws which are supplemented by nationwide collective
agreements that may be declared universally applicable is
80

Reference is made to Wolff & Müller, cited above, paragraph 34.
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medlemsstat der den er etablert, og i den utstrekning rettsakten
er egnet til å sikre oppnåelse av det fastsatte mål og ikke går
lenger enn det som er nødvendig for å nå dette mål.80
165. Belgias regjering bemerker at Tariffnemndas mål med å
allmenngjøre VO er å sikre vern av utenlandske arbeidstakere hvis
arbeids- og ansettelsesvilkår generelt er mindre gunstige enn de
vilkår norske arbeidstakere har, og å bekjempe sosial dumping.
Etter regjeringens oppfatning er begge disse mål anerkjent av EUdomstolen. Dessuten, slik regjeringen leser rettspraksis, har EUdomstolen understreket at nettopp disse to mål var bakgrunnen
for at direktiv 96/71/EF ble vedtatt. Følgelig er det den belgiske
regjerings syn at EØS-avtalen artikkel 36 tillater at en tariffavtale
kan allmenngjøres med det mål å gi utenlandske arbeidstakere
samme lønns- og arbeidsvilkår som innenlandske arbeidstakere.
166. Når det gjelder spørsmålet om arbeids- og ansettelsesvilkårene
kan presumeres å beskytte arbeidstakerne og rettferdig
konkurranse dersom de er forenlige med direktivet, anfører
Belgias regjering at direktivets bestemmelser utgjør kjernen av
ufravikelige regler for minimumsvern. Derfor er regjeringen av den
oppfatning at det kan presumeres at arbeids- og ansettelsesvilkår
som er forenlige med direktivet, ivaretar beskyttelsen av
arbeidstakerne og et miljø med rettferdig konkurranse. Direktivet
er dessuten, i henhold til artikkel 3 nr. 7, ikke til hinder for at
det anvendes arbeids- og ansettelsesvilkår som er gunstigere for
arbeidstakerne. Dersom utenlandske arbeidstakere ikke omfattes
av lovgivningen i vertsstaten på områder der lovgivningen i
hjemlandet er gunstigere, skal lovgivningen i vertsstaten ikke
komme til anvendelse.
167. Når det gjelder spørsmålet om det faktum at en medlemsstat
fastsetter generelt gjeldende arbeids- og ansettelsesvilkår både
i nasjonal lovgivning og i tariffavtaler som kan erklæres å ha
allmenn gyldighet kan påvirke svaret på spørsmål 3a), gjør
80

Det vises til Wolff & Müller, som omtalt over (avsnitt 34).
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capable of influencing the answer to Question 3(a), the Belgian
Government submits that Article 3(1) of Directive 96/71 concerns
working conditions laid down by law, regulation or administrative
provisions and/or by collective agreements or arbitration awards
declared universally applicable. Consequently, in its view, the
fact that these two types of standards coexist in Norwegian
employment law is of no bearing to the answer to Question 3(a).
168. If Question 2 is answered in the affirmative, the Belgian
Government proposes that the Court answer Questions 3(a) to
3(c) in the following manner:
3. a) Article 36 EEA permits that a Member State of the EEA declares
nationwide collective agreements universally applicable with
the aim of securing foreign workers the same pay and working
conditions as domestic workers.
3. b) It can be presumed that working conditions that are compatible
with Article 3(1) of Directive 96/71/EC, read in light of Article
3(8) of the same Directive, safeguard employee protection and
a climate of fair competition.
3. c) The fact that the host State applies a system wherein working
conditions are stipulated in law, and also in nationwide
collective agreements that can be declared universally
applicable in the profession or sector concerned, has no bearing
on the answer to question 3(a).
169. Having answered the second question in the negative, the Polish
and Swedish Governments refrain from proposing an answer to
the third question of the national court. The same applies to ESA
and the Commission.
		

Páll Hreinsson
Judge-Rapporteur
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Belgias regjering gjeldende at artikkel 3 nr. 1 i direktiv 96/71
gjelder arbeidsvilkår som er fastsatt ved lov eller forskrift og/eller
ved allmenngjorte tariffavtaler eller voldgiftskjennelser. Følgelig
mener regjeringen at det at disse to typer standarder eksisterer
parallelt i norsk arbeidslovgivning, ikke har noen betydning for
svaret på spørsmål 3a).
168. Dersom spørsmål 2 besvares bekreftende, foreslår Belgias
regjering at EFTA-domstolen besvarer spørsmål 3a) til 3c) på
følgende måte:
3. a) EØS-avtalen artikkel 36 tillater at en EØS-medlemsstat erklærer
landsomfattende tariffavtaler å ha allmenn gyldighet dersom
målet er å sikre utenlandske arbeidstakere samme lønns- og
arbeidsvilkår som innenlandske arbeidstakere.
3. b) Det kan presumeres at arbeidsvilkår som er forenlige med
artikkel 3 nr. 1 i direktiv 96/71/EF, sammenholdt med artikkel
3 nr. 8 i samme direktiv, ivaretar beskyttelsen av arbeidstakerne
og et miljø med rettferdig konkurranse.
3. c) Det faktum at vertsstaten anvender et system der
arbeidsvilkårene er fastsatt ved lov, og også ved
landsomfattende tariffavtaler som kan erklæres å ha allmenn
gyldighet innenfor det aktuelle yrke eller sektor, har ingen
betydning for svaret på spørsmål 3a).
169. Ettersom Polens og Sveriges regjering har svart benektende på
det andre spørsmål, avstår de fra å besvare det tredje spørsmål
forelagt av den nasjonale domstol. Det samme gjelder ESA og
Kommisjonen.
		

Páll Hreinsson

		
Forberedende dommer
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Summary of the Judgment
1. The definition of aid is more
general than that of a subsidy.
The concept of aid not only
includes positive benefits, such
as subsidies themselves, but also
measures which, in various forms,
mitigate the charges which are
normally included in the budget of
an undertaking and which, thus,
without being subsidies in the strict
sense of the word, are similar in
character and have the same effect.
2. A measure by which the
public authorities grant certain
undertakings a tax exemption
which, although not involving
a transfer of State resources,
places the persons to whom the

tax exemption applies in a more
favourable financial situation than
other taxpayers constitutes State
aid within the meaning of Article
61(1) EEA.
3. The wording of Article 61(1)
EEA requires that a measure must
favour certain undertakings or
the production of certain goods
in order to be classified as State
aid. The selective application of a
measure therefore constitutes one
of the criteria inherent in the notion
of State aid.
4. On the other hand, advantages
resulting from a general measure
applicable without distinction to
all economic operators do not
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constitute State aid within the
meaning of Article 61 EEA.
5. A measure which creates an
exception to the application of
the general national tax system
can be justified by the nature
and overall structure of the tax
system, if the EEA State concerned
can demonstrate that it follows
directly from the basic or guiding
principles of the tax system. In
that connection, a distinction must
be made between, on the one
hand, the objectives attributed to
a particular tax scheme which are
extrinsic to it and, on the other, the
mechanisms inherent in the tax
system itself which are necessary
for the achievement of such
objectives
6.	It is for the Member State
which has introduced such a
differentiation to show that it is
actually justified by the nature and
overall structure of the system in
question.
7. The determination whether
a measure constitutes aid and,
having regard to the different
regimes governing recovery,
whether aid is new or existing
cannot depend upon a subjective
assessment by ESA. The mere fact
that for an admittedly long period
ESA does not open an investigation
into a State measure cannot in

Summary

CaseS
Case
E-17/10
E-xx/x
E-6/11

itself confer on that measure the
objective nature of existing aid,
that is, if indeed it constitutes aid.
Any uncertainty which may have
existed in that regard may at most
be regarded as having given rise to
a legitimate expectation on the part
of the recipients so as to prevent
recovery of the aid granted in the
past.
8. Accordingly, the question
whether a State measure qualifies
as existing aid or as new aid must
be resolved without reference to
the time which has elapsed since
the measure was introduced and
independently of any previous
administrative practice of ESA.
9. The limitation period laid down
in Article 15 of Part II of Protocol
3 SCA did not begin until the date
on which the unlawful aid was paid
out. Therefore, in the case of a tax
exemption introduced more than 10
years before the first interruption of
the limitation period, the unlawful
aid incompatible with the common
market granted during the last ten
years is subject to recovery.
10. The mere finding that there
has been a development of State
aid policy is not, in itself, sufficient
to constitute an evolution of the
European Economic Area within the
meaning of Article 1(b)(v) of Part
II of Protocol 3 SCA, provided that
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the objective concept of State aid,
as defined in Article 61 EEA, is not
itself altered.
11. An EEA State, whose
authorities have granted aid
contrary to the procedural rules
laid down in Article 1 of Part I
of Protocol 3 SCA may not rely
on the legitimate expectations
of recipients in order to justify a
failure to comply with the obligation
to take the steps necessary to
implement an ESA decision
ordering it to recover the aid. If it
could do so, Articles 61 EEA and 1
of Part I of Protocol 3 SCA would
be set at naught, since national
authorities would thus be able to
rely on their own unlawful conduct
in order to deprive ESA’s decisions
of their effectiveness.
12. Where aid is implemented
without prior notification to ESA,
with the result that it is unlawful
under Article 1(3) of Part I of

Protocol 3 SCA, the recipient of
the aid cannot have at that time
a legitimate expectation that its
grant is lawful. However, a recipient
of aid which is granted unlawfully
is not precluded from relying on
exceptional circumstances, on
the basis of which it legitimately
assumed the aid to be lawful, in
order to oppose repayment of the
aid.
13. Legal certainty is a
fundamental principle of EEA
law, which may be invoked not
only by individuals and economic
operators, but also by EEA States.
14.	In particular, ESA is not obliged
to adopt a position on all the
arguments relied on by the parties
concerned. Instead, it is sufficient
if it sets out the facts and the legal
considerations having decisive
importance in the context of the
decision.
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JUDGMENT OF THE COURT
30 March 2012
(Action for annulment of a decision of the EFTA Surveillance Authority –
State aid – Special tax rules applicable to investment companies – Selectivity
– Existing aid and new aid – Recovery – Legitimate expectations –
Legal certainty – Obligation to state reasons)

In Joined Cases E-17/10 and E-6/11,
Principality of Liechtenstein (Case E-17/10), represented by Dr Andrea
Entner-Koch and Frederique Lambrecht, EEA Coordination Unit, Vaduz,
Liechtenstein, acting as Agents, and
VTM Fundmanagement AG (Case E-6/11), represented by Dr Michael
Sánchez Rydelski, Rechtsanwalt, Vaduz, Liechtenstein,
applicants,
v
EFTA Surveillance Authority, represented by Xavier Lewis, Director, and
Fiona M. Cloarec, Officer, Legal and Executive Affairs, acting as Agents,
Brussels, Belgium,
defendant,
APPLICATION for the annulment of Decision 416/10/COL of 3 November
2010 on the taxation of investment undertakings under the Liechtenstein
Tax Act,

THE COURT,
composed of: Carl Baudenbacher, President, Per Christiansen and
Páll Hreinsson (Judge-Rapporteur), Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the parties and the written
observations of the European Commission (“the Commission”),
represented by Richard Lyal, Legal Adviser, and Carlos Urraca Caviedes,
member of its Legal Service, acting as Agents,
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having regard to the Report for the Hearing,
having heard oral argument of the Principality of Liechtenstein, represented
by Frederique Lambrecht; VTM Fundmanagement AG (“VTM”), represented
by Dr Hans-Michael Pott; the EFTA Surveillance Authority (“ESA”),
represented by Fiona Cloarec; and the Commission, represented by Richard
Lyal, at the hearing on 1 February 2012,
gives the following

Judgment
I

Legal context
1

Article 61(1) EEA provides as follows:
Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain goods
shall, in so far as it affects trade between the Contracting Parties, be
incompatible with the functioning of this Agreement.

2

Article 16 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice
(“SCA”) reads as follows:
Decisions of the EFTA Surveillance Authority shall state the reasons on
which they are based.

3

Article 1 of Part I of Protocol 3 to the SCA (“Protocol 3 SCA”), as
amended by the Agreements amending Protocol 3 SCA, signed
in Brussels on 21 March 1994, 6 March 1998 and 10 December
2001, reads as follows:
1.

The EFTA Surveillance Authority shall, in cooperation with
the EFTA States, keep under constant review all systems of
aid existing in those States. It shall propose to the latter any
appropriate measures required by the progressive development or
by the functioning of the EEA Agreement.
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If, after giving notice to the parties concerned to submit their
comments, the EFTA Surveillance Authority finds that aid
granted by an EFTA State or through EFTA State resources is not
compatible with the functioning of the EEA Agreement having
regard to Article 61 of the EEA Agreement, or that such aid is
being misused, it shall decide that the EFTA State concerned shall
abolish or alter such aid within a period of time to be determined
by the Authority.
…

3.

4

The EFTA Surveillance Authority shall be informed, in sufficient
time to enable it to submit its comments, of any plans to grant or
alter aid. If it considers that any such plan is not compatible with
the functioning of the EEA Agreement having regard to Article 61
of the EEA Agreement, it shall without delay initiate the procedure
provided for in paragraph 2. The State concerned shall not put its
proposed measures into effect until this procedure has resulted in
a final decision.

Article 1 of Part II of Protocol 3 SCA reads as follows:
For the purpose of this Chapter:
(a) “aid” shall mean any measure fulfilling all the criteria laid down in
Article 61(1) of the EEA Agreement;
(b) “existing aid” shall mean:
(i) all aid which existed prior to the entry into force of the EEA
Agreement in the respective EFTA States, that is to say, aid
schemes and individual aid which were put into effect before,
and are still applicable after, the entry into force of the EEA
Agreement;
(ii) authorised aid, that is to say, aid schemes and individual
aid which have been authorised by the EFTA Surveillance
Authority or, by common accord as laid down in Part I, Article
1(2) subparagraph 3, by the EFTA States.
(iii) aid which is deemed to have been authorised pursuant to
Article 4(6) of this Chapter or prior to this Chapter but in
accordance with this procedure;
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(iv) aid which is deemed to be existing aid pursuant to Article 15
of this Chapter;
(v) aid which is deemed to be an existing aid because it can be
established that at the time it was put into effect it did not
constitute an aid, and subsequently became an aid due to the
evolution of the European Economic Area and without having
been altered by the EFTA State. Where certain measures
become aid following the liberalisation of an activity by EEA
law, such measures shall not be considered as existing aid
after the date fixed for liberalisation;
(c) “new aid” shall mean all aid, that is to say, aid schemes and
individual aid, which is not existing aid, including alterations to
existing aid;
(d) “aid scheme” shall mean any act on the basis of which, without
further implementing measures being required, individual aid
awards may be made to undertakings defined within the act in a
general and abstract manner and any act on the basis of which aid
which is not linked to a specific project may be awarded to one or
several undertakings for an indefinite period of time and/or for an
indefinite amount;
…
(f) “unlawful aid” shall mean new aid put into effect in contravention
of Article 1(3) in Part I;
…
5

Article 14(1) of Part II of Protocol 3 SCA reads as follows:
Recovery of aid
1.

Where negative decisions are taken in cases of unlawful aid,
the EFTA Surveillance Authority shall decide that the EFTA State
concerned shall take all necessary measures to recover the
aid from the beneficiary (hereinafter referred to as a “recovery
decision”). The EFTA Surveillance Authority shall not require
recovery of the aid if this would be contrary to a general principle
of EEA law.
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II Facts
6

The main rules on company taxation in Liechtenstein are found in
Sections 73 to 81 in Part 4, Heading A, of the Liechtenstein Tax
Act (Gesetz über die Landes- und Gemeindesteuern). According to
those provisions, companies in Liechtenstein are subject to two
forms of company taxation: business income tax (Ertragssteuer)
and capital tax (Kapitalsteuer). According to Section 73 of the
Tax Act, legal persons operating a commercial business in
Liechtenstein pay both income and capital tax.

7

Part 5 of the Tax Act provides for a coupon tax. For limited
companies whose capital is divided into shares, the coupon
tax is levied on any distributions of dividends or profit shares
(including distributions in the form of shares). The coupon tax
is a withholding tax, which falls on the investor as the ultimate
taxpayer, but which is withheld at the level of the company.

8

Domiciliary companies in Liechtenstein (Sitzgesellschaften) are
legal entities registered in the public register, which have only
their seat or an office in Liechtenstein, but which do not exercise
any commercial or business activity in Liechtenstein. Domiciliary
companies in Liechtenstein do not pay any income tax and are
subject to a reduced capital tax. These tax derogations pre-date
Liechtenstein’s entry into the EEA and are not addressed by the
contested decision.

9

In 1996, Liechtenstein introduced special tax rules for the
collective capital of investment undertakings, including
investment funds and investment companies. Through the
insertion of Section 84(5) of the Tax Act, investment companies
were placed on the same footing as domiciliary companies. As
a result, their collective capital was exempt from income tax
and subject to a reduced capital tax. Moreover, the coupon tax
regarding these companies was abolished.

10

However, after the introduction of the 1996 measures, there was
a difference between investment funds and investment companies
as regards the taxation of the investment undertaking’s own
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assets. The direction of investment funds remained subject
to normal company taxation in Liechtenstein. However, for
investment companies, where the own and managed assets were
not separated, the 1996 measures resulted in full exemption from
income tax and coupon tax and a reduction in capital tax.
11

The measures at issue were repealed in 2006.

12

By a letter dated 14 March 2007, ESA sent a request for
information to the Liechtenstein authorities, inquiring about
various tax derogations. The letter also referred to the tax rules
for investment companies between 1996 and 2006.

13

After various exchanges, by means of Decision No 149/09/COL
of 18 March 2009 (OJ 2009 C 236, p. 8 and EEA Supplement
2009 No. 51, p. 1), ESA initiated proceedings pursuant to Article
1(2) of Part I of Protocol 3 SCA. The Liechtenstein authorities
were informed by means of a copy of the decision.

14

The observations from interested parties to ESA were forwarded
to the Liechtenstein authorities by letter of 26 January 2010. The
authorities responded by letter of 17 March 2010.

15

By Decision No 416/10/COL of 3 November 2010 (“the contested
decision”), ESA found that the tax on investment companies
between 1996 and 2006 constituted State aid incompatible with
Article 61(1) EEA.

16

In the contested decision, ESA found that the measures were
granted by the State or through State resources since the full or
partial tax exemption involved a loss of revenue in the form of
fiscal expenditure. The exemption also led to an advantage for
investment companies, in comparison with other undertakings
subject to ordinary taxation such as investment funds, since they
did not pay any income or coupon tax and paid only a reduced
capital tax on their own assets.

17

ESA further concluded that the measures were selective, since the
aid was granted only to investment undertakings organised in the
form of investment companies. ESA considered that the measures
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could not be justified by the logic of the tax system, since other
companies active in Liechtenstein were subject to taxation.
The reduction and exemptions were designed to encourage the
activities of investment companies in Liechtenstein. ESA also
found that the tax concessions distorted or threatened to distort
competition and affected trade between the Contracting Parties.
18

As regards the possibility that the measures might constitute
existing aid and as such not be subject to recovery, ESA found
that the measures had not been notified and, in addition, could
not be explained due to the evolution of the EEA. However, in light
of the ten-year limitation period, ESA found that recovery could
only be ordered for aid granted after 15 March 1997.

19

Finally, ESA concluded that none of the criteria established
in Article 61(2) and (3) EEA, by which aid may be considered
compatible, applied and that there had been no breach of
fundamental principles of EEA law, in particular the principles of
legitimate expectations and legal certainty.

20

The operative part of the contested decision reads, in extract, as
follows:
Article 1
The aid measures implemented by the Liechtenstein authorities in
favour of investment companies, and which were repealed with effect
from 30 June 2006, are not compatible with the functioning of the EEA
Agreement within the meaning of Article 61(1) of the EEA Agreement.
Article 2
In view of the failure by the Liechtenstein authorities to comply with
the requirement to notify the Authority before implementing aid in
accordance with Article 1(3) of Part I of Protocol 3, the measures
involved unlawful state aid.
Article 3
The Liechtenstein authorities shall take all necessary measures to
recover from the investment companies the aid referred to in Article
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1 and unlawfully made available to the beneficiaries from 15 March
1997 until the date in which beneficiaries last benefitted from the tax
exemptions following their repeal in 2006.
Article 4
Recovery shall be affected without delay, and in any event by 3 March
2011; and in accordance with the procedures of national law provided
that they allow the immediate and effective execution of the decision.
The aid to be recovered shall include interest and compound interest
from the date on which it was at the disposal of the beneficiaries until
the date of its recovery. Interest shall be calculated on the basis of
Article 9 of the Implementing Provisions Decision.
…

III Procedure and forms of order sought
21

By an application lodged at the Registry of the Court on
22 December 2010 as Case E‑17/10, the Principality of
Liechtenstein brought an action under the first paragraph of
Article 36 SCA for annulment of the contested decision.

22

By an application lodged at the Registry of the Court on
10 March 2011 as Case E‑6/11, VTM, a limited liability company
registered in Vaduz, Liechtenstein, also brought an action for
the annulment of the contested decision. VTM is an investment
fund management company organised previously, prior to
restructuring, in the legal form of an investment company.

23

The Principality of Liechtenstein and VTM (Case E-17/10 and
E-6/11, respectively) claim that the Court should:
(i) annul the contested decision;
(ii) in the alternative, declare void Articles 3 and 4 of the
contested decision to the extent that they order the recovery
of the aid referred to in Article 1 of that decision; and
(iii) order the EFTA Surveillance Authority to pay the costs of the
proceedings
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ESA submitted a defence in Case E-17/10, registered at the Court
on 3 March 2011, in which it claims that the Court should:
(i) dismiss the application as unfounded; and
(ii) order the applicant to pay the costs.

25

ESA submitted a defence in Case E-6/11, registered at the Court
on 30 May 2011, in which it claims that the Court should:
(i) dismiss the application as unfounded; and
(ii) order the applicant to pay the costs.

26

The reply from the Principality of Liechtenstein in Case E-17/10
was registered at the Court on 4 April 2011. A rejoinder from ESA
was registered on 18 April 2011.

27

In Case E-17/10, pursuant to Article 20 of the Statute of the
Court and Article 97 of the Rules of Procedure, the Commission
submitted written observations, registered on 1 May 2011.

28

VTM submitted a reply in Case E-6/11, registered at the Court on
28 June 2011. The Principality of Liechtenstein submitted written
observations in this case on 29 July 2011.

29

In Case E-6/11, pursuant to Article 20 of the Statute of the
Court and Article 97 of the Rules of Procedure, the Commission
submitted written observations, registered at the Court on
1 August 2011.

30

By a decision of 16 July 2010, pursuant to Article 39 of the Rules
of Procedure, and, having received observations from the parties,
the Court joined the two cases for the purposes of the written and
oral procedures.

31

Reference is made to the Report for the Hearing for a fuller
account of the facts, the procedure, the pleas and arguments of
the parties, which are mentioned or discussed hereinafter only in
so far as is necessary for the reasoning of the Court.
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IV Law
32

The applicants submit three pleas. According to the first plea,
ESA incorrectly applied Article 61(1) EEA. The second plea alleges
that ESA erred in law by ordering the recovery of the alleged aid
from 15 March 1997. By their third plea, the applicants allege
that in the contested decision ESA failed to provide sufficient
reasoning, as required by Article 16 SCA.

The first plea in law alleging incorrect application of Article 61(1) EEA
33

The first plea is divided into two branches. By the first branch of
the first plea, the applicants allege that the tax rules applicable to
investment companies are non-selective. By the second branch of
the first plea, they allege that the tax measures can be justified by
the nature and general scheme of the system.

The first branch of the first plea
Arguments of the parties
34

The applicants consider that the tax measures do not confer
a selective advantage. They maintain that ESA erroneously
considered the capital of investment companies to be in a similar
position to the capital of investment funds. As this is not the case,
ESA’s findings on this issue are incorrect.

35

The applicants argue that investment companies and the fund
direction of investment funds cannot be compared both as a
matter of fact and law.

36

Liechtenstein points out that neither domiciliary companies
nor assets managed by investment companies are subject to
income tax. In its view, investment companies are comparable
to domiciliary companies, registered as legal persons in
Liechtenstein.

37

Liechtenstein and VTM assert that the income taxation borne by
the fund direction is the consequence of the rule of Liechtenstein
corporate law which requires an investment fund to be constituted
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in the legal form of a trust, comprised of two distinct legal
persons. Investment funds thus cannot simultaneously hold and
manage the fund. The economic activity of the fund direction as
trustee is therefore subject to regular income tax and the fund
direction does not benefit from the provision for domiciliary
companies established in Section 84(1) of the Tax Act as it is
established as a public company and, therefore, commercially
active in Liechtenstein.
38

VTM observes, first, that investors in investment companies own
the capital of the investment company, whereas there is no such
participation of investors in the capital of the fund direction of
investment funds. The capital of the investors and the capital
of an investment company are thus intrinsically linked, whereas
the fund direction operates entirely separately from the fund
itself, which constitutes the capital of the investors. Second,
VTM contends that once an investment fund is established it can
administer all types of asset classes (securities, real estate and
other assets) at the same time, whereas investment companies
are only allowed to offer one class of asset. Investment
companies are therefore restricted in their commercial activities.

39

VTM also observes that different tax treatment depending on
the form of the investment undertaking is a common feature in
certain EU Member States.

40

Liechtenstein submits that the taxation of an investment fund
does not confer an advantage on investment companies within
the meaning of Article 61(1) EEA. It constitutes a disadvantage
for investment funds and not a selective advantage for investment
companies, which are treated just like any other domiciliary
company. This disadvantage is inherent in the general system
of corporate and tax law in Liechtenstein and, in practice, is
outweighed by the advantages the investment fund bears for
an investor. Liechtenstein observes that differences in taxation
have not conferred any appreciable advantage on investment
companies. It also claims that the exemption from coupon tax
is open to any natural or legal person, regardless of sector or
industry.
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41

The applicants submit that the exemption from coupon tax
does not constitute a selective measure. The coupon tax is a
withholding tax. The real beneficiaries of this exemption are the
shareholders of investment companies. The fact that anyone can
become a shareholder in an investment company should be taken
to mean that the coupon tax exemption is a general measure
which does not benefit specific undertakings.

42

ESA contends that the measures in question are clearly selective.
In ESA’s view, the undertakings in the same legal and factual
situation are all those which pay full income, capital and coupon
taxes in Liechtenstein. In comparison (particularly with the
fund direction of an investment fund), investment companies in
Liechtenstein receive a selective advantage.

43

The Commission supports ESA’s position and submits further
that, when analysing the selective character of a tax measure,
only the differences that are relevant to the objective of the
tax system in question can be taken into account. Therefore,
the elements cited by the applicants as justifiable elements of
difference are irrelevant.

44

The Commission disagrees with Liechtenstein’s submission
that investment companies should be compared to domiciliary
companies. In the Commission’s view, the advantageous tax
treatment granted to investment companies should be compared
with the normal treatment under the system of taxation in
Liechtenstein, under which companies pay full income, capital
and coupon taxes. In this regard, Liechtenstein has not shown
that investment companies are not in a comparable legal and
factual situation with other companies or entities that are subject
to normal taxation on revenues from their business activities.
This is particularly clear in relation to investment funds which,
unlike investment companies, are subject to normal taxation as
regards their own assets (fund direction). No comparison can
be made with domiciliary companies, which do not have any
business activity in Liechtenstein, since fund management clearly
constitutes an economic activity.
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45

ESA takes the view that the fact that Liechtenstein corporate law
prevents investment funds from both holding and managing a
fund is irrelevant for the purposes of assessing selectivity.

46

As regards the reference made by VTM to the effect that
differences in tax treatment exist in some EU Member States,
ESA and the Commission submit that such differences are not
relevant to the question whether different “investment vehicles”
are in a comparable situation in the light of the objective of the
Liechtenstein capital tax, income tax and coupon tax.

47

ESA, supported by the Commission, contests the submission
that the exemption from coupon tax does not constitute a
selective measure. Those parties maintain that an undertaking
becomes more attractive on the market if the shareholders of
that undertaking enjoy a certain benefit, and, therefore, the
undertaking itself also benefits from the measure. Furthermore,
the Commission submits that, if, for example, shareholders in
companies operating in a certain sector of the economy were
granted exemption from tax on dividend distribution, those
companies would find it easier to raise capital.

48

ESA also submits that the fact that an extensive group of persons
could have indirectly profited from the advantage enjoyed by a
beneficiary undertaking of a selective aid measure cannot turn
that unlawful selective aid measure into a potentially permissible
general aid measure.

49

In addition, in ESA’s view, the State aid decisions of the
Commission in Ireland Company Holding Regime (N 354/2004)
and Spain (N 480/2007) are not relevant to the case at hand.
Those decisions ruled on whether the undertakings that would
benefit from the measure were part of a closed group, and hence
the measure was selective, or whether the measure applied to
an unlimited group of undertakings and thus general in nature.
In ESA’s view, the assessment of selectivity in those decisions
does not support the argument that a measure becomes nonselective where a theoretically unlimited group of persons have
the potential to indirectly benefit from an advantage enjoyed by a
beneficiary of a selective aid measure.
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Findings of the Court
50

The Court recalls that the definition of aid is more general than
that of a subsidy. The concept of aid not only includes positive
benefits, such as subsidies themselves, but also measures
which, in various forms, mitigate the charges which are normally
included in the budget of an undertaking and which, thus, without
being subsidies in the strict sense of the word, are similar in
character and have the same effect (see Joined Cases E-4/10,
E-6/10 and E-7/10 Liechtenstein and Others v ESA [2011] EFTA Ct.
Rep. 22, paragraph 69, and case law cited; and, for comparison,
Joined Cases C-106/09 P and C-107/09 P Commission and Spain
v Government of Gibraltar and United Kingdom, judgment of 15
November 2011, not yet reported, paragraph 71, and case law
cited).

51

A measure by which the public authorities grant certain
undertakings a tax exemption which, although not involving a
transfer of State resources, places the persons to whom the tax
exemption applies in a more favourable financial situation than
other taxpayers constitutes State aid within the meaning of
Article 61(1) EEA.

52

The wording of Article 61(1) EEA requires that a measure must
favour certain undertakings or the production of certain goods
in order to be classified as State aid. The selective application
of a measure therefore constitutes one of the criteria inherent in
the notion of State aid (see Liechtenstein and Others v ESA, cited
above, paragraph 71, and case law cited).

53

On the other hand, advantages resulting from a general measure
applicable without distinction to all economic operators do not
constitute State aid within the meaning of Article 61 EEA (see, for
comparison, Commission and Spain v Government of Gibraltar and
United Kingdom, cited above, paragraph 73, and case law cited).

54

It is therefore necessary to determine whether the 1996 tax
reform is selective, selectivity being a constituent factor in the
concept of State aid.
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55

As regards appraisal of the condition of selectivity, it is clear
from settled case law that Article 61(1) EEA requires assessment
of whether, under a particular legal regime, a national measure
is such as to favour certain undertakings or the production
of certain goods in comparison with others which, in the light
of the objective pursued by that regime, are in a comparable
factual and legal situation (see, for comparison, Commission and
Spain v Government of Gibraltar and United Kingdom, cited above,
paragraph 75, and case law cited).

56

In this regard, it is common ground that the measures at hand
do not apply to all economic operators, but are granted only to
undertakings exercising a specific activity in a determined legal
form, that is investment companies.

57

Liechtenstein’s submission that income tax imposed on the
fund direction is a disadvantage for investment funds and not a
selective advantage for investment companies which are treated
just like any other domiciliary company, cannot be maintained.

58

It is clear from the contested decision that ESA correctly
considered the tax measures in question selective because
investment companies were accorded a preferential tax treatment
in comparison with other fund management undertakings
operating in Liechtenstein. Between 1996 and 2006, investment
companies were fully exempted from the payment of income
and coupon tax, and partially from the payment of capital tax.
Therefore, investment companies were subject to preferential
tax rates for their own assets in comparison with investment
funds, which offer the same kind of services on the Liechtenstein
market but are subject to full taxation. Thus, in relation to
investment companies, the measures mitigated the tax charges
normally included in the budget of an undertaking operating in
Liechtenstein.

59

The fact that the coupon tax is a withholding tax is not relevant.
Moreover, it should be noted that the applicants contest the
decision only insofar as it concludes that the measures were
selective. They do not contest the finding that the exemption from
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coupon tax confers an advantage – even if only indirect – but
limit themselves to the argument that the coupon tax should be
considered a general measure.
60

It is clear from the case-file that the exemption from coupon tax
was accorded to investment companies within the framework of
the 1996 measures, since the provisions of the 1961 Tax Act on
the coupon taxation of investment companies were repealed on
the introduction of the 1996 reforms.

61

Consequently, as they do not apply to all economic operators
in Liechtenstein, these measures cannot be considered to be
general measures of tax or economic policy (see, for comparison,
inter alia, Case C‑66/02 Italy v Commission [2005] ECR I-10901,
paragraph 99; and Case C-148/04 Unicredito Italiano [2005] ECR
I-11137, paragraph 49). In this respect, it is irrelevant whether
the advantage is direct or indirect. ESA was therefore correct to
find that the exemption from coupon tax was selective for the
purposes of Article 61(1) EEA.

62

The fact that investment companies and investment funds do not
have the same legal form cannot affect this conclusion.

63

It is clear from point II.1.2. of the contested decision that, in
order to determine whether the measures in question were
selective, ESA made a comparison with “all those who pay the
(full) income, capital and coupon taxes in Liechtenstein ...”.
On this point, it noted, “[m]ore specifically, the investment
companies benefit in comparison to the fund direction of
undertakings organised as investment funds, which engage in the
same activity but are subject to tax like all other undertakings
in Liechtenstein.” Accordingly, the specific legal form taken
by investment companies and investment funds did not play a
determining part in ESA’s assessment whether the measures
in question were selective. Therefore, VTM’s argument that ESA
failed to account for the differences between investment funds
and investment companies in its comparison cannot be upheld.

64

It follows that the exemption from the payment of income and
coupon tax, and partial exemption from the payment of capital
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tax were selective and not general measures. The first branch of
the first plea must therefore be rejected.
The second branch of the first plea
Arguments of the parties
65

In the event that the Court takes the view that the contested tax
measures are materially selective, the applicants submit that they
do not constitute State aid since they are justified by the nature
and general scheme of the Liechtenstein tax system.

66

Liechtenstein submits that its tax system for investment
undertakings does not have discriminatory effects for any type of
investment undertaking. The relevant provisions of Liechtenstein
corporate and tax law apply uniformly to all investment
companies throughout its territory and are inherent to the logic
and objective conditions of the general legal system.

67

On the question of justification, Liechtenstein points out that all
economic agents active in the business of managing funds are
free to choose either form of investment undertaking (investment
company or investment fund). Once a form has been chosen,
the investment undertaking has to comply with Liechtenstein’s
corporate and tax legislation. Since the discrimination associated
with a particular legal form applies to all economic activities
alike, no issue of State aid arises.

68

VTM argues that the Act of 21 December 1960 on investment
companies, investment trusts and investment funds already
established a distinction between two legal forms, namely,
“investment trusts in the form of a public or limited company”
(Kapitalgesellschaften), in other words, “investment companies”,
and “investment trusts in the narrow sense in the form of
a trust” (Anlagefonds) in other words, “investment funds”.
Whereas investment companies consisted of a single legal entity,
investment funds comprised two legal entities, namely the fund
direction (Fondsleitung) and the fund capital (Fondsvermögen).
Under the Tax Act of 30 January 1961, the fund direction holding
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own resources of the investment fund was subject to regular
income and capital tax.
69

VTM contends that the different tax treatment of fund directions
and investment companies stems, as explained above, from
the different legal form through which assets are managed and
owned. Whereas investors own the capital of the investment
company, there is no such participation of investors in the capital
of the fund direction. VTM notes that the State Court of the
Principality of Liechtenstein (the “State Court”) has ruled on
whether the fund capital of an investment fund is independently
subject to capital tax. In its reasoning, the State Court recognised
the distinct legal structure of the investment fund as a trust and
held that the fund capital must be treated in the same manner as
the funds of holding companies (Section 83 of the Tax Act) and
domiciliary companies (Section 84 of the Tax Act) in accordance
with Section 84(2) of the Tax Act and the principles of equality
and equity of taxation.

70

According to VTM, the State Court thereby recognised the
separate taxation of the fund capital as a legal entity distinct
from the fund direction. This case law formed the basis for
Liechtenstein practice in connection with the taxation of
investment undertakings prior to 1996. Hence, in the view of
VTM, it follows from the above that the different tax treatment
follows from the logic and general scheme of Liechtenstein tax
law.

71

ESA and the Commission disagree with the applicants on these
submissions. The Commission notes that, according to case law,
a measure which creates an exception to the application of the
general tax system with regard to State aid may be justified by
the nature and overall structure of the tax system if the State in
question can show that a measure results directly from the basic
or guiding principles of its tax system. However, as justification
based on these grounds constitutes an exception to the principle
that State aid is prohibited, in the Commission’s view, it must be
interpreted strictly.
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ESA contends further that the tax concessions in favour of the
management activities of investment companies do not result
directly from the basic or guiding principles of the Liechtenstein
tax system. There is nothing particular to Liechtenstein’s general
system of taxation that justifies these tax provisions yielding tax
concessions for the own assets of investment companies, but full
exposure to income, capital and coupon tax for the own assets of
investment funds.

73

In addition, according to the Commission, the decision of the
Liechtenstein authorities to repeal the tax measures in 2006 “to
provide for non-discriminatory taxation of investment companies
and investment funds” in effect amounts to an admission that the
advantageous treatment granted to investment companies cannot
result from the basic or guiding principles of the Liechtenstein tax
system.
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Findings of the Court
74

A measure which creates an exception to the application of the
general national tax system can be justified by the nature and
overall structure of the tax system, if the EEA State concerned
can demonstrate that it follows directly from the basic or guiding
principles of the tax system. In that connection, a distinction
must be made between, on the one hand, the objectives
attributed to a particular tax scheme which are extrinsic to it and,
on the other, the mechanisms inherent in the tax system itself
which are necessary for the achievement of such objectives (see
Liechtenstein and Others v ESA, cited above, paragraph 87, and
case law cited).

75

It is for the Member State which has introduced such a
differentiation to show that it is actually justified by the nature
and overall structure of the system in question (see, for
comparison, Commission and Spain v Government of Gibraltar and
United Kingdom, cited above, paragraph 146, and case law cited).

76

However, Liechtenstein has not shown that the contested
provisions entail an adaptation of a general scheme particular
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to the nature and overall structure of the tax system. On the
contrary, the provisions were adopted by the national authorities
as a means of attracting certain undertakings to take up activities
in Liechtenstein and improving the competitiveness of such
undertakings.
77

Moreover, the tax exemption of investment companies runs
contrary to the mechanisms inherent in the tax system. While
the applicants argue that the differences in legal form between
investment companies and investment funds are capable of
justifying different treatment for tax purposes, in fact, this
argument cannot lead to a conclusion other than that reached by
ESA in the contested decision.

78

Following the 1996 amendments to the Tax Act, investment
companies were assimilated to domiciliary companies. The latter
do not exercise any economic activities in Liechtenstein. However,
investment companies operate in Liechtenstein together with
other undertakings all subject to capital tax, income tax and
coupon tax to differing degrees.

79

In this regard, it is clear that the exoneration of investment
companies, by assimilating them to domiciliary companies which
do not have any operations in Liechtenstein, is contrary to the
nature and logic of the tax system.

80

Therefore, ESA was correct to state in the contested decision that
the measures in question were not justified by the nature and
overall structure of the Liechtenstein tax system.

The second main plea alleging an error in law in ordering recovery from
15 March 1997
81

The second plea is divided into two branches. By the first branch,
the applicants allege that the tax measures in question constitute
existing aid. By the second branch, they claim that recovery of the
aid is incompatible with the general principles of EEA law.
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The first branch of the second plea
Arguments of the parties
82

In the event that the Court upholds ESA’s conclusion that the
contested tax measures constitute State aid within the meaning
of Article 61(1) EEA, the applicants contend that the measures
qualify as “existing” aid.

83

VTM argues that the tax measures were already in force before
the EEA Agreement took effect in Liechtenstein. Therefore, and
having regard to the fact that those measures continued to apply
after the EEA Agreement entered into force in Liechtenstein, they
should be qualified as existing aid.

84

VTM claims that, under the 1961 Tax Act, the fund direction
holding own resources of the investment fund were subject to
income and capital tax, whereas investment companies were not
subject to these taxes.

85

Liechtenstein and VTM claim that Liechtenstein practice
concerning the taxation of investment undertakings prior to 1996
followed the 1984 ruling of the State Court, which recognised
the separate taxation of the fund capital as a legal entity distinct
from the fund direction. In their view, the 1996 amendments to
the Tax Act merely codify the different treatment of investment
funds and investment companies which had already been
established.

86

Given this background, the applicants argue that, if the tax
legislation in relation to investment undertakings is regarded as
including measures qualifying as State aid, this simply reflects
long-standing practice approved by the State Court.

87

The applicants also argue that recovery was ordered in
contravention of the ten-year limitation period established in
Article 15 of Part II of Protocol 3 SCA.

88

Finally, Liechtenstein submits that the contested tax measures did
not constitute State aid when they were introduced, but became
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aid as a result of the evolution of the EEA. Therefore, Article 1(b)
(v) of Part II of Protocol 3 SCA applies to the disputed measures.
According to that provision, aid is deemed to be an existing aid if
it can be established that it did not constitute an aid at the time
it was put into effect, but subsequently became aid due to the
evolution of the EEA and without having been altered by the EFTA
State concerned.
89

Liechtenstein contends that when the tax measures were
introduced, taxation of investment companies was not considered
to involve State aid. In this regard, Liechtenstein observes that
prior to the publication on 6 January 1998 of the Council of the
European Union’s Code of Conduct for business taxation, and
the subsequent Commission Notice of 10 December 1998 on
the application of the State aid rules to measures relating to
direct business taxation, no Commission decision had classified a
taxation regime for investment companies as involving State aid.

90

ESA submits that the contested tax measures were introduced in
1996, after Liechtenstein had entered the EEA in 1995. Hence,
the aid cannot be understood as constituting existing aid within
the meaning of Article 1(b) of Part II of Protocol 3 SCA, but must
be regarded as new aid within the meaning of Article 1(c) of that
provision.

91

As to the argument of the applicants that the contested tax
provisions have only become State aid as a result of the evolution
of the EEA, ESA contends that the applicants have not shown
how the criteria applied by ESA in assessing tax measures have
changed since the measures were introduced into Liechtenstein
law in 1996.

92

ESA submits further that, even if a change of practice were to be
established, the applicants have not shown how such a change
of practice may be attributed to the evolution of the EEA, as
required by Article 1(b)(v) of Part II of Protocol 3 SCA.
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Findings of the Court
93

The notion of existing aid is defined in Article 1(b)(i) of Part II
of Protocol 3 SCA as all aid which existed prior to the entry into
force of the EEA Agreement in the respective EFTA States, that is
to say, aid schemes and individual aid which were put into effect
before, and are still applicable after, the entry into force of the
EEA Agreement.

94

The determination whether a measure constitutes aid and, having
regard to the different regimes governing recovery, whether aid is
new or existing cannot depend upon a subjective assessment by
ESA. The mere fact that for an admittedly long period ESA does
not open an investigation into a State measure cannot in itself
confer on that measure the objective nature of existing aid, that
is, if indeed it constitutes aid (see Liechtenstein and Others v ESA,
cited above, paragraph 118, and case law cited). Any uncertainty
which may have existed in that regard may at most be regarded
as having given rise to a legitimate expectation on the part of the
recipients so as to prevent recovery of the aid granted in the past
(see, to that effect, Joined Cases E-5/04, E‑6/04 and E-7/04 Fesil
and Finnfjord and Others [2005] EFTA Ct. Rep. 121, paragraph 148;
and Liechtenstein and Others v ESA, cited above, paragraph 118).

95

Accordingly, the question whether a State measure qualifies as
existing aid or as new aid must be resolved without reference to
the time which has elapsed since the measure was introduced
and independently of any previous administrative practice of ESA
(see Liechtenstein and Others v ESA, cited above, paragraph 119).

96

In the case at hand, the contested provisions on investment
companies in Liechtenstein were introduced by the 1996
amendments to the Tax Act. Contrary to the argument advanced
by Liechtenstein and VTM, it is irrelevant whether the State
Court declared that investment companies and investment funds
were to be treated differently for the purposes of taxation, as
the legislation assimilating the investment funds to domiciliary
companies was enacted in 1996. This means that it was enacted
and entered into force after Liechtenstein’s accession to the EEA
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and consequently the measures should have been notified to ESA.
Therefore, the measures cannot be regarded as existing aid within
the meaning of Article 1(b)(i) of Part II of Protocol 3 SCA.
97

Therefore the argument that recovery from 15 March 1997
violates the ten-year limitation period established in Article 15 of
Part II of Protocol 3 SCA, must be rejected.

98

In any event, contrary to the applicants’ claim, the limitation
period laid down in Article 15 of Part II of Protocol 3 SCA did
not begin until the date on which the unlawful aid was paid
out. Therefore, in the case of a tax exemption introduced more
than 10 years before the first interruption of the limitation
period, the unlawful aid incompatible with the common market
granted during the last ten years is subject to recovery (see, for
comparison, Case T-254/00 Hotel Cipriani [2008] ECR II-3269,
paragraph 364; and Joined Cases T-195/01 and T-207/01
Government of Gibraltar v Commission [2002] ECR II-2309,
paragraph 130).

99

In any event, it must be noted that this limitation period was
interrupted when ESA sent its request for information to the
Liechtenstein authorities on 14 March 2007 (see, for comparison,
Case C-276/03 P Scott v Commission [2005] ECR I‑8437,
paragraphs 26 to 36).

100 ESA was therefore correct to assert in the contested decision that
aid paid after 15 March 1997 was to be recovered. Therefore, this
argument must be rejected.
101 As regards Liechtenstein’s argument that the measures in
question should be considered existing aid due to the evolution of
the EEA, it appears from the contested decision that Liechtenstein
contended that a change of practice by the Commission in
establishing selectivity meant that there had been an evolution
of the EEA within the meaning of Article 1(b)(v) of Part II of
Protocol 3 SCA.
102 This provision states that a measure which did not constitute
aid when it was put into effect is nonetheless to be treated as
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existing aid in so far as it subsequently became an aid due to the
evolution of the European Economic Area. Article 1 of Part I of
Protocol 3 SCA, which confers powers on ESA in the area of State
aid, does not define the concept of evolution of the European
Economic Area.
103 That concept may be understood as a change in the economic
and legal framework of the sector concerned by the measure in
question, and does not apply in a situation where ESA has only
altered its appraisal on the basis of a more rigorous application
of the rules in the Agreement on State aid (see, for comparison,
mutatis mutandis, Joined Cases C-182/03 and C-217/03 Belgium
and Forum 187 v Commission [2006] ECR I-5479, paragraph
71). Such a change can, in particular, be the result of the
liberalisation of a market initially closed to competition (see, for
comparison, Case T‑288/97 Regione autonoma Friuli-Venezia Giulia
v Commission [2001] ECR II‑1169, paragraph 89).
104 In that connection, it must be remembered that whether a State
measure is existing or new aid cannot depend on a subjective
assessment by ESA and must be determined independently of
any previous administrative practice which ESA may have had (see
Liechtenstein and Others v ESA, cited above, paragraph 119).
105 The applicants also rely on the 1998 notices on tax aid, prior to
which, according to those parties, no authoritative Commission
or ESA decisions existed which classified a taxation regime for
investment companies as State aid.
106 In the 1998 notices on tax aid, which are substantially based
on the case law of the Court of Justice of the European Union
(“ECJ”) and the General Court and which elucidate the application
to tax measures of Articles 61 EEA and Part I of Protocol 3
SCA, ESA did not announce any change to the criteria for the
assessment of tax measures in the light of those provisions
(see, for comparison, Diputación Foral de Guipúzcoa and Others v
Commission [2002] ECR II-4217, paragraph 79; and Diputación
Foral de Álava and Others v Commission [2002] ECR II‑4259,
paragraph 83).
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107 It follows that the mere finding that there has been a development
of State aid policy is not, in itself, sufficient to constitute an
evolution of the European Economic Area within the meaning
of Article 1(b)(v) of Part II of Protocol 3 SCA, provided that the
objective concept of State aid, as defined in Article 61 EEA, is not
itself altered.
108 None of the other circumstances put forward by the applicants,
such as the evolution of the EEA in the 1990s or the fact that the
tax regime predated this evolution, suffices to demonstrate that
there was an evolution of the EEA within the meaning of Article
1(b)(v) of Part II of Protocol 3 SCA.
109 Consequently, the measures cannot be regarded as “existing aid”
within the meaning of Article 1(b)(v) of Part II of Protocol 3 SCA.
110 It follows, therefore, that the pleas of the applicants asserting
that the contested tax provisions constitute existing aid within
the meaning of Article 1(b) of Part II of Protocol 3 SCA must be
rejected.
The second branch of the second plea
111 Liechtenstein and VTM allege a violation of the principle of
legitimate expectations. Liechtenstein also alleges a violation
of the principles of legal certainty, homogeneity and equal
treatment.
Legitimate expectations
Arguments of the parties
112 The applicants claim that, by ordering the recovery of the alleged
aid from 15 March 1997, ESA has violated the principle of
legitimate expectations, which allows the beneficiary of unlawful
aid to resist the recovery of the aid concerned on the basis that,
due to certain behaviour on the part of public authorities, the
beneficiary could not reasonably foresee that such recovery would
be envisaged, let alone ordered.
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113 In this context, Liechtenstein submits that prior to the
Commission’s Decision on the Italian scheme for collective
investments in transferable securities in 2005, which might be
regarded as comparable to the case at hand in certain respects,
there were no decisions, whether by the Commission or ESA,
which suggested that the taxation of investment companies might
imply State aid.
114 VTM observes that in 1998 the Commission adopted a notice
on the application of the State aid rules to measures relating to
direct business taxation and started to examine the tax schemes
of Member States systematically in light of the State aid rules,
inter alia, by opening simultaneous investigations into 11 schemes
in 2001.
115 Although ESA adopted similar guidelines in 1999, VTM
notes that it did not begin to assess tax schemes in the EFTA
States systematically in relation to the EEA Agreement. Thus,
although the EEA Agreement requires ESA and the Commission
to cooperate towards the homogeneous and co-ordinated
enforcement of EEA law, ESA remained wholly inactive. In VTM’s
view, ESA’s delay in the present case constituted an implicit
assurance that the tax measures did not qualify as State aid for
the purposes of Article 61(1) EEA.
116 ESA disagrees with these arguments. In ESA’s view, it follows from
the case law of the Court and of the Union courts that precise
assurances must be given by an institution in order to establish
legitimate expectations. According to this case law, moreover, the
crucial question in determining whether there may have been a
breach of the principle of legitimate expectations is whether the
aid was granted further to a notification to ESA under Article 1(3)
of Part I of Protocol 3 SCA.
117 In light of this, ESA submits that the argument alleging a breach
of the principle of legitimate expectations must be dismissed, as
the aid measures were not notified to it under Article 1(3) of Part
I of Protocol 3 SCA, and it did not give any assurances of any
kind to the applicants.
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118 Regarding VTM’s argument that ESA’s delay constituted an
implicit assurance, ESA submits that the aid measures were not
even notified.
119 ESA also contests the applicants’ assertion that it was unclear
when the tax measures entered into force that they would
constitute State aid. According to ESA, there is ample evidence
to demonstrate that it was foreseeable in 1996 that tax measures
such as those introduced could constitute unlawful State aid, as
there were already ESA decisions and judgments of the ECJ on
that point. In ESA’s view, it is also clear from publicly available
records that the Liechtenstein authorities were aware at the
time of Liechtenstein’s entry to the EEA that, in principle, tax
reductions constitute State aid within the meaning of Article
61(1) EEA and that, under certain circumstances, it may be
necessary to notify Liechtenstein tax measures.
120 In response to VTM’s arguments that it would be wrong to expect
an assessment of the compatibility of the tax measures with
the State aid rules so soon after the entry into force of the EEA
Agreement in Liechtenstein in May 1995 and that VTM could not
be expected to be informed about State aid, ESA observes that
the obligations imposed by the EEA State aid regime entered
into force in Liechtenstein on 1 May 1995. After that date, any
aid granted was subject to the notification obligation of Article
1(3) of Part I of Protocol 3 SCA. There was no derogation or
transitional period in respect of this obligation which may be
invoked to justify the non-notification of the 1996 tax measures,
or to somehow substantiate a claim of legitimate expectations.
121 Moreover, ignorance of the State aid rules and the complex
question of what constitutes State aid, cannot, in ESA’s view, be
regarded as exceptional circumstances of such a kind as to give
rise to a legitimate expectation that the aid was lawful. Further,
recipients of aid cannot, on grounds of their size, be relieved of
the obligation to keep themselves informed of the rules of EEA
law, as the practical effect of EEA law would thus be undermined.
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122 The Commission essentially supports the arguments of ESA and
adds that, in principle, an EEA State cannot rely on legitimate
expectations where aid has not been notified. VTM’s reasoning,
which is based on the idea that it was only at the end of the
1990s that the Commission started to systematically assess
Member States’ tax schemes in light of the State aid rules with
the adoption in 1998 of the Commission notice, has already been
rejected in case law.
Findings of the Court
123 The Court notes that the disputed measures were introduced
without prior notification, contrary to Article 1(3) of Part I of
Protocol 3 SCA.
124 An EEA State, whose authorities have granted aid contrary to the
procedural rules laid down in Article 1 of Part I of Protocol 3 SCA
may not rely on the legitimate expectations of recipients in order
to justify a failure to comply with the obligation to take the steps
necessary to implement an ESA decision ordering it to recover
the aid. If it could do so, Articles 61 EEA and 1 of Part I of
Protocol 3 SCA would be set at naught, since national authorities
would thus be able to rely on their own unlawful conduct in
order to deprive ESA’s decisions of their effectiveness (see, for
comparison, Case C-5/89 Commission v Germany [1990] ECR
I-3437, paragraphs 16 and 17).
125 As a result, Liechtenstein’s argument that legitimate expectations
of investment companies in Liechtenstein have been violated is
irrelevant and must be rejected.
126 Moreover, in view of the mandatory nature of the review of State
aid by ESA provided for by Article 1 of Part I of Protocol 3 SCA,
undertakings to which aid has been granted may not, in principle,
entertain a legitimate expectation that the aid is lawful unless
it has been granted in compliance with the procedure provided
for therein. A diligent business operator must normally be in a
position to confirm that that procedure has been followed (see
Liechtenstein and Others v ESA, cited above, paragraph 148).
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127 In particular, where aid is implemented without prior notification
to ESA, with the result that it is unlawful under Article 1(3) of
Part I of Protocol 3 SCA, the recipient of the aid cannot have at
that time a legitimate expectation that its grant is lawful (see, for
comparison, Joined Cases C‑183/02 P and C-187/02 P Demesa
and Territorio Histórico de Álava v Commission [2004] ECR I-10609,
paragraph 45, and case law cited).
128 However, according to case law, a recipient of aid which is
granted unlawfully is not precluded from relying on exceptional
circumstances, on the basis of which it legitimately assumed the
aid to be lawful, in order to oppose repayment of the aid (see,
for comparison, Case C‑183/91 Commission v Greece [1993]
ECR I‑3131, paragraph 18; Demesa and Territorio Histórico de
Álava v Commission, cited above, paragraph 51; and Joined Cases
T‑126/96 and T‑127/96 BFM and EFIM v Commission [1998] ECR
II‑3437, paragraph 69).
129 In any event, none of the circumstances put forward by the
applicants can be held to justify annulment of the contested
decision.
130 As regards the argument that it was impossible to foresee in 1996
that the tax measures in question might constitute State aid, it is
clear from the report to the Liechtenstein Parliament regarding
the EEA Agreement that at the time of its accession to the EEA
it was discussed whether certain tax measures constituted State
aid. Even though the report also notes an absence of action on
the part of the Commission, it is clear that the situation in 1996
cannot possibly be considered an exceptional circumstance within
the meaning of the case law cited above.
131 Nor can the fact that VTM was not informed of the administrative
procedure in 2007 be regarded as an exceptional circumstance
capable of giving rise to a legitimate expectation that the aid was
lawful (see, for comparison, Case T‑109/01 Fleuren Compost v
Commission [2004] ECR II-127, paragraph 141; and Case T-55/99
CETM v Commission [2000] ECR II-3207, paragraph 127).
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132 The submission that the lapse of time between the adoption of
the measures in 1996 and ESA’s investigation constitutes an
implicit assurance that the measures do not fall under Article
61(1) EEA, must be rejected.
133 In any case, it could not be considered an exceptional
circumstance in relation to VTM.
134 According to settled case law, the right to rely on the principle of
the protection of legitimate expectations extends to any individual
who is in a situation in which it is apparent that ESA has led him
to entertain such prospects. On the other hand, a person may not
plead a breach of the principle of the protection of legitimate
expectations unless the administration has given him precise
assurances (see, for comparison, Case T‑571/93 Lefebvre and
Others v Commission [1995] ECR II-2379, paragraph 72).
135 It is quite clear that the sole basis for the applicants’ argument
is an allegation of inaction on the part of ESA with respect to
certain tax measures adopted in 1996 which they do not even
claim were notified to ESA.
136 It would be wrong to take inaction on the part of ESA as being
in any way equivalent to its giving a precise assurance that the
tax concession addressed by the contested decision does not
constitute State aid. In any event, inaction on the part of ESA
with regard to similar measures, or with regard to the measures
at issue in this case, is incapable of giving rise to a legitimate
expectation on the part of the applicants (see, for comparison,
Diputación Foral de Álava and Others v Commission, cited above,
paragraph 95).
137 It follows that the plea based on infringement of the principle of
protection of legitimate expectations must be rejected.
Legal certainty, homogeneity and equal treatment
Arguments of the parties
138 Liechtenstein argues that recovery of the alleged State aid
constitutes a violation of the principles of legal certainty,
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homogeneity and equal treatment of economic operators. In this
regard, Liechtenstein submits that when it joined the EEA in 1995
the acquis communautaire in relation to State aid did not qualify
the taxation of investment companies as involving State aid.
There were no changes or developments between 1995 and 1996
(the year in which the tax measures were introduced) which would
have prompted Liechtenstein to reach a different conclusion.
Hence, such an assessment was not foreseeable.
139 Moreover, in ordering the recovery of the alleged aid from the
investment companies from 15 March 1997, ESA accorded
considerably less protection to legitimate expectations than
beneficiaries would have enjoyed under identical circumstances in
the European Union. Liechtenstein submits that, in creating such
an imbalance in the interpretation and application of this general
principle of law within the EEA, ESA has violated the homogeneity
principle and the principle of equal treatment of economic
operators in the EEA.
140 ESA rejects Liechtenstein’s submissions on this point. It submits
that the arguments relating to the principle of legal certainty
largely repeat those relating to the principle of legitimate
expectations and that the principle has been fully respected.
Furthermore, Liechtenstein has not explained how the principles
of homogeneity and equal treatment of economic operators in
the EEA have been violated in this case, which, in any event, ESA
denies.
Findings of the Court
141 Legal certainty is a fundamental principle of EEA law, which may
be invoked not only by individuals and economic operators, but
also by EEA States (Fesil and Finnfjord and Others, cited above,
paragraph 163; and Liechtenstein and Others v ESA, cited above,
paragraph 156).
142 The principle of legal certainty requires that rules of EEA law be
clear and precise, so that interested parties can ascertain their
position in situations and legal relationships governed by EEA law
(Liechtenstein and Others v ESA, cited above, paragraph 156).
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143 However, in relation to Liechtenstein’s argument that the order
of recovery in the contested decision infringed the principle of
legal certainty since the legal situation between 1995 and 1996
was not foreseeable and the measures were abolished in 2006,
it suffices to note that Liechtenstein was aware of the possibility
that certain tax exemptions might fall under Article 61 EEA and
that, where illegal, these could be subject to recovery.
144 Accordingly, that argument must be rejected.
145 Liechtenstein’s argument that ESA’s decision violated the principle
of homogeneity, since it accorded considerably less protection
to legitimate expectations than beneficiaries would have enjoyed
under identical circumstances in the European Union, must be
rejected as manifestly unfounded.
146 In its application, Liechtenstein provides no evidence showing how
the contested decision might violate the principle of homogeneity
but simply reiterates, in general terms, different aspects of this
principle.
147 As regards the argument that in the contested decision ESA
violated the principle of equal treatment, the Court recalls that
compliance with the principle of equal treatment requires that
comparable situations must not be treated differently and that
different situations must not be treated in the same way unless
such treatment is objectively justified (Liechtenstein and Others v
ESA, cited above, paragraph 160, and case law cited). However,
Liechtenstein provides no evidence showing how the contested
decision might violate the principle of equality. As a consequence,
this argument must be rejected.
148 In light of the foregoing, this plea must be rejected.
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The third plea in law alleging a failure to state adequate reasons as
required by Article 16 SCA
Arguments of the parties
149 The applicants submit that ESA did not provide adequate
reasoning on essential parts of its contested decision as required
by Article 16 SCA and that also for that reason the contested
decision must be annulled.
150 Liechtenstein contends that this applies in particular to the
assessment of selectivity in relation to the various tax measures
at stake and the basis on which the recovery order is made. It
asserts that ESA only concludes in general terms that the tax
measures are selective, on the basis that they were granted only
to investment undertakings which adopted the legal form of an
investment company. Liechtenstein argues that, in doing so, ESA
ignores the fact that the economic activities of investment funds
and investment companies are exactly the same and that each
undertaking in Liechtenstein carrying out such economic activity
is, in principle, free to choose the appropriate legal form.
151 Moreover, Liechtenstein criticises the fact that, in concluding
in such general terms that the tax relief is selective, ESA does
not assess the characteristics of the various tax measures at
stake. For example, one of these measures is a withholding
tax (the coupon tax) which falls on the investor as the ultimate
taxpayer but which is withheld at the level of the company. As
any natural or legal person regardless of sector or industry
can be a shareholder in an investment company, the exemption
from coupon tax may not be regarded as benefiting certain
undertakings.
152 With regard to the basis for the recovery order, Liechtenstein
criticises the fact that ESA makes no attempt to explain why
the disallowance of fiscal aid measures in Finland and Norway
justifies denial of the legitimate expectations that investment
undertakings in Liechtenstein held. In this respect, it notes that
the contested decision merely states that ESA’s decisions in
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disallowing fiscal aid measures in Finland and Norway shortly
before the implementation of the Liechtenstein Tax Act should
have made it clear that tax measures favouring certain companies
or groups of companies should be notified to ESA.
153 In VTM’s view, ESA should have provided reasoning which explains
why investment companies are deemed to have received State aid
as a result of the coupon tax exemption when the beneficiaries of
that exemption are the shareholders in an investment company
and not the company itself. VTM argues that ESA has failed to
provide any guidance on the calculation of the State aid element
that investment companies are alleged to have enjoyed due to the
coupon tax exemption and which is now subject to recovery.
154 ESA rejects the submissions of the applicants which maintain
that the decision lacks reasoning both as a whole and in respect
of the coupon tax exemption. ESA contends that it assessed the
tax measures as a scheme and assessed that scheme as a whole.
155 ESA asserts that, according to well-established case law, it
may assess the general features of the scheme to ascertain
whether it involves State aid within the meaning of Article 61(1)
EEA. It observes that settled case law of the Union courts has
established that, in the case of an aid scheme, the Commission
may confine itself to examining the general characteristics of the
scheme in question without it being required to examine each
particular case in which it applies. According to ESA, it analysed,
in turn, each of the criteria contained in Article 61 EEA which
determine whether or not a measure is compatible with the EEA
Agreement.
156 According to ESA, the statement of reasons in the contested
decision set out its reasoning in a clear and unequivocal fashion.
As a result, the applicants were able to ascertain how ESA applied
EEA law to the tax measures and the reasons for its decision.
Given that ESA set out the facts and legal considerations that
had decisive importance in that context, in its view, the contested
decision fully meets the standard of reasoning required by the
case law of the Court and the Union courts.
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157 Furthermore, ESA takes the view that the argument advanced
concerning the lack of reasoning in relation to the coupon
tax exemption (that is, how the investment companies were
regarded as receiving State aid when the shareholders were the
beneficiaries) pertains to the substantive legality of the contested
decision. Such a submission raises a question of defective
reasoning and must be distinguished from a plea adducing a lack
of reasoning. Accordingly, this argument should be dismissed.
158 For completeness, ESA rejects the contention that it insufficiently
reasoned its conclusion that the coupon tax constituted State aid.
ESA asserts that it set out the characteristics of the coupon tax in
Part I, Section 3.1.2 of the contested decision and its reasoning
why this tax exemption constitutes a selective advantage is
contained in part II, Section 1.2.
159 As to VTM’s argument that ESA failed to provide guidance on
the calculation of the State aid element that the investment
companies allegedly enjoyed due to the coupon tax exemption,
ESA contends that this was not required of it. In any event,
ESA submits that it would not have been difficult for VTM to
calculate the State aid element to be recovered. VTM simply
needed to calculate 4% of the value of the profits distributed
to its shareholders during the period 1996 to 2006 (that is, the
amount that would have been payable by the shareholders as
tax had it not been for the coupon tax exemption). In ESA’s view,
this was not a difficult task, as was proved by the fact that the
tax authorities in Liechtenstein, without any apparent difficulty,
were able to determine the amount of unlawful State aid that
each beneficiary had been granted and secure its repayment. The
Commission supports the arguments of ESA in this regard.
Findings of the Court
160 The statement of reasons required by Article 16 SCA must be
appropriate to the measure at issue. It must disclose in a clear
and unequivocal fashion the reasoning followed by ESA, in such a
way as to enable the persons concerned to ascertain the reasons
for the measure and thus enable them to defend their rights and
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enable the Court to exercise its power of review (see Liechtenstein
and Others v ESA, cited above, paragraph 171, and case law cited).
161 The requirements to be satisfied by the statement of reasons
depend on the circumstances of each case, in particular the
content of the measure in question, the nature of the reasons
given and the interest which the addressees of the measure,
or other parties to whom it is of direct and individual concern,
may have in obtaining explanations. It is not necessary for the
reasoning to go into all the relevant facts and points of law,
since the question whether the statement of reasons meets the
requirements of Article 16 SCA must be assessed with regard not
only to its wording but also to its context and to all the legal rules
governing the matter in question (see Liechtenstein and Others v
ESA, cited above, paragraph 172).
162 In particular, ESA is not obliged to adopt a position on all the
arguments relied on by the parties concerned. Instead, it is
sufficient if it sets out the facts and the legal considerations
having decisive importance in the context of the decision (see
Liechtenstein and Others v ESA, cited above, paragraph 173).
163 In the light of those principles, it is appropriate to consider
whether the contested decision contains a sufficient statement of
reasons as regards the various aspects raised.
164 The argument raised by VTM alleging inadequate reasoning in
relation to the coupon tax, concerns the substantive legality of
the decision, and merely repeats the submission on which VTM
based its first plea.
165 It is necessary to distinguish a plea based on an absence of
reasons or inadequacy of the reasons stated from a plea based
on an error of fact or law. This last aspect falls under the review
of the substantive legality of the contested decision and not
the review of an alleged violation of infringement of essential
procedural requirements within the meaning of Article 16 SCA
(see, for comparison, Case C-367/95 P Commission v Sytraval
and Brink’s France [1998] ECR I-1719, paragraphs 67 and 72;
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and Case T-84/96 Cipeke v Commission [1997] ECR II-2081,
paragraph 47).
166 A plea alleging absence of reasons or inadequacy of the reasons
stated goes to the issue of infringement of essential procedural
requirements within the meaning of Article 16 SCA and, as it
involves a matter of public policy, may be raised by the Court on
its own motion (Case E-14/10 Konkurrenten.no v ESA [2011] EFTA
Ct. Rep. 268, paragraph 46). By contrast, a plea based on an
error of fact or law, which goes to the substantive legality of the
contested decision, is concerned with the infringement of a rule
of law relating to the application of the EEA Agreement within the
meaning of Article 36 SCA, and can be examined by the Court
only if raised by the applicant.
167 As for the argument that ESA failed to explain why the decisions
on State aid in Norway and Finland might form the basis for
denying legal expectations, it suffices to observe that this part
of the plea concerns the substantive legality of the contested
decision. In any event, it is clear from the passage quoted in the
application that this assessment was sufficiently reasoned in the
contested decision.
168 As a consequence, this argument must be rejected.
169 In relation to the argument raised by Liechtenstein that in the
contested decision ESA did not sufficiently explain why the
measures were selective, the Court refers to the case law cited in
paragraph 161 above.
170 Although the applicant does not specify which parts of the
contested decision it considers insufficiently reasoned, it is clear
that ESA considered the measures selective because they was
granted only to investment undertakings organised in the form of
investment companies. Subsequently, ESA goes on to reject the
argument concerning the freedom for any economic operator to
choose the form of undertaking.
171 In any event, it is apparent from the Court’s assessment in
paragraphs 50 to 64 above that ESA’s decision provided sufficient
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reasoning for the Court to exercise its power of review (see,
for comparison, Joined Cases T‑268/08 and T‑281/08 Land
Burgenland and Austria v Commission, judgment of 28 February
2012, not yet reported, paragraphs 138 to 139).
172 This argument must therefore be rejected.
173 The argument that the coupon tax did not constitute an advantage
for all undertakings is an obvious misreading of the contested
decision. It is clear that the selective advantage was granted,
admittedly indirectly, to investment companies operating in
Liechtenstein. The fact that certain shareholders are not subject
to coupon tax has no bearing whatsoever on that conclusion.
Therefore, this argument must be rejected.
174 In relation to the argument raised by VTM that ESA failed to
provide sufficient information to assess the amounts to be
recovered, the Court notes that no provision of EEA law requires
ESA, when ordering the recovery of aid declared incompatible
with the EEA, to fix the exact amount of the aid to be recovered.
It is sufficient for ESA’s decision to include information enabling
the recipient to work out itself, without overmuch difficulty, that
amount (see, in particular, Case C-480/98 Spain v Commission
[2000] ECR I-8717, paragraph 25; and Case C‑415/03
Commission v Greece [2005] ECR I-3875, paragraph 39).
175 In the present case, the contested decision lays down in Article
3 that the aid made available to the beneficiaries from 15 March
1997 until the date in which the beneficiaries last benefitted
from the tax exemptions following their repeal in 2006 shall be
recovered by the Liechtenstein authorities. Any calculation of
the taxes paid based on tax returns for this period cannot be
considered as presenting overmuch difficulty for the Liechtenstein
authorities and the beneficiaries of the aid. Therefore, this
argument must be rejected.
176 In the light of all the foregoing, the third plea must be rejected.
177 Consequently, the applications must be dismissed in their
entirety.
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V Costs
178 Under Article 66(2) of the Rules of Procedure, the unsuccessful
party is to be ordered to pay the costs if they have been applied
for in the successful party’s pleadings. ESA has asked for the
applicants to be ordered to pay the costs. Since the latter have
been unsuccessful in their applications, they must be ordered to
do so. The costs incurred by the Commission are not recoverable.
On those grounds,

THE COURT
hereby:
Dismisses the applications.
1. Orders the applicants to pay the costs of the proceedings.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on 30 March 2012.
Skúli Magnússon 		
Registrar		

Carl Baudenbacher
President
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REPORT FOR THE HEARING
in Joined Cases E-17/10 and E-6/11
APPLICATION to the Court pursuant to Article 36 of the Agreement between
the EFTA States on the Establishment of a Surveillance Authority and a Court of
Justice in the cases between
The Principality of Liechtenstein (Case E-17/10),
VTM Fundmanagement AG (Case E-6/11)
and
EFTA Surveillance Authority
seeking the annulment of the EFTA Surveillance Authority’s Decision
No 416/10/COL of 3 November 2010 on the taxation of investment
undertakings under the Liechtenstein Tax Act.

I

Introduction
1.

In each of these cases, the parties dispute whether special tax
measures implemented by the Liechtenstein authorities from
1996 to 2006, regarding the taxation of investment companies,
constitute State aid under Article 61(1) of the EEA Agreement.
It is also disputed whether the aid qualifies as “existing aid”
that is not subject to recovery. In the event that the tax regime is
classified as new aid, the parties disagree on the extent to which
legitimate expectations entertained by the beneficiaries of the
alleged State aid prevent its recovery. Further, the applicants
argue that ESA’s Decision infringes the principles of legal
certainty, homogeneity and equal treatment, and that it lacks
adequate reasoning.

II Facts and procedure
2.

On 3 May 1996, the Liechtenstein Act on Investment
Undertakings (Gesetz über Investmentunternehmen) was adopted.
This amended the 1961 Liechtenstein Tax Act (Gesetz über
die Landes- und Gemeindesteuern), (hereinafter, “the Tax Act”).
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These legislative measures introduced changes to the way
investment undertakings were taxed with the aim of ensuring
that they were taxed in the same way as domiciliary companies
(Sitzgesellschaften).
3.

Investment undertakings in Liechtenstein may take the form of
either an (i) investment fund (Anlagefonds), or (ii) investment
company (Anlagegesellschaft). Investment undertakings generate
income from two categories of assets, namely from (i) assets
managed by these undertakings on behalf of investors (frequently
referred to as “managed assets”), and (ii) the assets belonging to
that undertaking (frequently referred to as “own assets” or “fund
direction”).

4.

With the introduction of section 84(5) of the Tax Act in 1996,
it was intended that investment undertakings should be taxed
in the same way as domiciliary companies. As a result, just like
domiciliary companies under section 84(1) of the Tax Act, they
enjoyed full or partial tax exemptions. According to section 84(1)
of the Tax Act, no income tax and only a reduced capital tax of
0.1% (instead of 0.2%) was to be applied. In accordance with
section 85(2) of the Tax Act, this rate was reduced further to
0.04% for the capital of investment undertakings exceeding CHF
2 million. Furthermore, a coupon tax on the distribution of profits
generated from the fund capital was also abolished.

5.

By letter of 14 March 2007, ESA sent a request for information
to the Liechtenstein authorities, regarding various tax derogations
for certain forms of companies under the Tax Act. By a decision
of 18 March 2009, ESA informed the Liechtenstein authorities
that it had decided to initiate the formal investigation procedure
provided for in Article 1(2) of Part I of Protocol 3 to the
Agreement between the EFTA States on the Establishment of a
Surveillance Authority and a Court of Justice (“SCA”) with regard
to the taxation of investment undertakings under the Tax Act. This
decision was published in the Official Journal of the European
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Union and the EEA Supplement.1 In the decision, ESA called on
interested parties to submit comments and subsequently received
such comments from interested parties. By a letter of 26 January
2010, ESA forwarded these comments to the Liechtenstein
authorities, which responded by letters of 17 March 2010 and 16
July 2010.

1

6.

By Decision No 416/10/COL of 3 November 2010 (“the
Decision”), ESA found that aid measures implemented by the
Liechtenstein authorities in favour of investment companies,
which took the form of tax concessions on the own assets of
investment companies from 1996 to 2006, constituted unlawful
State aid which is incompatible with the EEA Agreement (“EEA”).
ESA also ordered the Principality of Liechtenstein to repeal the
measures and to recover the aid already granted.

7.

In its Decision, ESA declared that the aid measures implemented
by the Liechtenstein authorities in favour of investment
companies, and which were repealed with effect from 30 June
2006, were not compatible with the functioning of the EEA
Agreement within the meaning of Article 61(1) EEA (see Article
1 of the Decision). According to Article 2 of the Decision, the
measures involved unlawful state aid, in view of the failure by
the Liechtenstein authorities to comply with the requirement to
notify ESA before implementing aid in accordance with Article
1(3) of Part I of Protocol 3. Under Article 3 of the Decision,
the Liechtenstein authorities are required to take all necessary
measures to recover from the beneficiaries the aid unlawfully
made available to them from 15 March 1997 until the date on
which the beneficiaries last benefited from the tax exemptions
following their repeal in 2006.

8.

Article 4 of the Decision requires the Principality of Liechtenstein
to effect the recovery of the aid referred to in Article 1 without
delay, and in any event by 3 March 2011. This recovery must
be effected in accordance with the procedures of national law,

Decision of the EFTA Surveillance Authority No 149/09/COL of 1 October 2009 was
published in OJ 2009 C 236, p. 6 and EEA Supplement No 51 of 1 October 2009, p. 1.
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provided they allow for the immediate and effective execution of
the decision. The aid to be recovered shall include interest and
compound interest from the date on which it was at the disposal
of the beneficiaries until the date of its recovery. Interest shall
be calculated on the basis of Article 9 of the Implementing
Provisions Decision.
9.

Case E-17/10 was registered at the Court on 22 December 2010,
pursuant to an application by the Principality of Liechtenstein
bringing an action under Article 36(1) SCA for full or partial
annulment of the contested Decision.

10. Case E-6/11 was registered at the Court on 10 March
2011, pursuant to an application of 9 March 2011 by VTM
Fundmanagement AG (hereinafter “VTM”) under Article 36(2) SCA
for full or partial annulment of the contested Decision. VTM is an
investment fund management company formerly organised, prior
to restructuring, as an investment company. VTM has provided
investment fund management services in Liechtenstein since
2003.
11. By a decision of 11 October 2011 pursuant to Article 39 of the
Rules of Procedure, and, having received observations from the
parties, the Court joined the two cases for the purposes of the
written and oral procedures.
12. ESA submitted a Statement of Defence in Case E-17/10, which
was registered at the Court on 2 March 2011. The Reply from the
Principality of Liechtenstein in Case E-17/10 was registered at
the Court on 4 April 2011. ESA submitted a Statement of Defence
in Case E-6/11, which was registered at the Court on 27 May
2011. VTM did not submit a reply.

III Forms of order sought by the parties
13. The Principality of Liechtenstein and VTM claim that the Court
should:
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(1) annul EFTA Surveillance Authority’s Decision No 416/10/
COL of 3 November 2010 on the taxation of investment
undertakings under the Liechtenstein Tax Act;
(2) in the alternative, declare void Articles 3 and 4 of the EFTA
Surveillance Authority’s Decision No 416/10/COL of 3
November 2010 to the extent that they order the recovery of
the aid referred to in Article 1 of that Decision; and
(3) order the EFTA Surveillance Authority to pay the costs of the
proceedings
14. ESA contends that the Court should:
(1) dismiss the applications as unfounded;
(2) order the applicants to pay the costs.
15. The Commission submits that the applications should be
dismissed as unfounded.

IV Legal background
EEA law
16. Article 61 EEA reads as follows:
1. Save as otherwise provided in this Agreement, any aid granted
by EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain goods
shall, in so far as it affects trade between the Contracting Parties, be
incompatible with the functioning of this Agreement.
…
17. Article 62 EEA reads as follows:
1. All existing systems of State aid in the territory of the Contracting
Parties, as well as any plans to grant or alter State aid, shall be subject
to constant review as to their compatibility with Article 61. This review
shall be carried out:
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... (b) as regards the EFTA States, by the EFTA Surveillance Authority
according to the rules set out in an agreement between the EFTA
States establishing the EFTA Surveillance Authority which is
entrusted with the powers and functions laid down in Protocol 26.
2. With a view to ensuring a uniform surveillance in the field of
State aid throughout the territory covered by this Agreement, the EC
Commission and the EFTA Surveillance Authority shall cooperate in
accordance with the provisions set out in Protocol 27.
18. Article 5 SCA reads as follows:
1. The EFTA Surveillance Authority shall, in accordance with the
provisions of this Agreement and the provisions of the EEA Agreement
and in order to ensure the proper functioning of the EEA Agreement:
(a) ensure the fulfilment by the EFTA States of their obligations under
the EEA Agreement and this Agreement;
...
(c) monitor the application of the EEA Agreement by the other
Contracting Parties to that Agreement.
2. To this end, the EFTA Surveillance Authority shall:
(a) take decisions and other measures in cases provided for in this
Agreement and in the EEA Agreement;
(b) formulate recommendations, deliver opinions and issue notices
or guidelines on matters dealt with in the EEA Agreement, if that
Agreement or the present Agreement expressly so provides or if
the EFTA Surveillance Authority considers it necessary;
...
(d) carry out the functions which, through the application of Protocol
1 to the EEA Agreement, follow from the acts referred to in the
Annexes to that Agreement, as specified in Protocol 1 to the
present Agreement.
19. Article 16 SCA reads as follows:
Decisions of the EFTA Surveillance Authority shall state the reasons on
which they are based.
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20. Article 24 SCA reads as follows:
The EFTA Surveillance Authority shall, in accordance with Articles
49, 61 to 64 and 109 of, and Protocols 14, 26, 27, and Annexes XIII,
section I(iv), and XV to, the EEA Agreement, as well as subject to the
provisions contained in Protocol 3 to the present Agreement, give
effect to the provisions of the EEA Agreement concerning State aid as
well as ensure that those provisions are applied by the EFTA States.
In application of Article 5(2)(b), the EFTA Surveillance Authority shall,
in particular, upon the entry into force of this Agreement, adopt acts
corresponding to those listed in Annex I.
21. The first and second paragraphs of Article 36 SCA read as
follows:
The EFTA Court shall have jurisdiction in actions brought by an EFTA
State against a decision of the EFTA Surveillance Authority on grounds
of lack of competence, infringement of an essential procedural
requirement, or infringement of this Agreement, of the EEA Agreement
or of any rule of law relating to their application, or misuse of powers.
Any natural or legal person may, under the same conditions, institute
proceedings before the EFTA Court against a decision of the EFTA
Surveillance Authority addressed to that person or against a decision
addressed to another person, if it is of direct and individual concern to
the former.
22. Article 1 of Part I of Protocol 3 to the SCA, as amended by the
Agreements amending Protocol 3 thereto, (“Protocol 3”) reads as
follows:
1. The EFTA Surveillance Authority shall, in cooperation with the
EFTA States, keep under constant review all systems of aid existing in
those States. It shall propose to the latter any appropriate measures
required by the progressive development or by the functioning of the
EEA Agreement.
2. If, after giving notice to the parties concerned to submit their
comments, the EFTA Surveillance Authority finds that aid granted by
an EFTA State or through EFTA State resources is not compatible with
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the functioning of the EEA Agreement having regard to Article 61 of
the EEA Agreement, or that such aid is being misused, it shall decide
that the EFTA State concerned shall abolish or alter such aid within a
period of time to be determined by the Authority.
…
3. The EFTA Surveillance Authority shall be informed, in sufficient
time to enable it to submit its comments, of any plans to grant or
alter aid. If it considers that any such plan is not compatible with the
functioning of the EEA Agreement having regard to Article 61 of the
EEA Agreement, it shall without delay initiate the procedure provided
for in paragraph 2. The State concerned shall not put its proposed
measures into effect until this procedure has resulted in a final
decision.
23. Article 1 of Part II of Protocol 3 reads as follows:
For the purpose of this Chapter:
(a) “aid” shall mean any measure fulfilling all the criteria laid down in
Article 61(1) of the EEA Agreement;
(b) “existing aid” shall mean:
(i) all aid which existed prior to the entry into force of the EEA
Agreement in the respective EFTA States, that is to say, aid
schemes and individual aid which were put into effect before,
and are still applicable after, the entry into force of the EEA
Agreement;
(ii) authorised aid, that is to say, aid schemes and individual
aid which have been authorised by the EFTA Surveillance
Authority or, by common accord as laid down in Part I, Article
1 (2) subparagraph 3, by the EFTA States;
(iii) aid which is deemed to have been authorised pursuant to
Article 4(6) of this Chapter or prior to this Chapter but in
accordance with this procedure;
(iv) aid which is deemed to be existing aid pursuant to Article 15
of this Chapter;
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(v) aid which is deemed to be an existing aid because it can be
established that at the time it was put into effect it did not
constitute an aid, and subsequently became an aid due to the
evolution of the European Economic Area and without having
been altered by the EFTA State. Where certain measures
become aid following the liberalisation of an activity by EEA
law, such measures shall not be considered as existing aid
after the date fixed for liberalisation;
(c) “new aid” shall mean all aid, that is to say, aid schemes and
individual aid, which is not existing aid, including alterations to
existing aid;
(d) “aid scheme” shall mean any act on the basis of which, without
further implementing measures being required, individual aid
awards may be made to undertakings defined within the act in a
general and abstract manner and any act on the basis of which aid
which is not linked to a specific project may be awarded to one or
several undertakings for an indefinite period of time and/or for an
indefinite amount;
...
(f) “unlawful aid” shall mean new aid put into effect in contravention
of Article 1(3) in Part I;
…
24. Article 14(1) of Part II of Protocol 3 reads as follows:
Recovery of aid
1. Where negative decisions are taken in cases of unlawful aid,
the EFTA Surveillance Authority shall decide that the EFTA State
concerned shall take all necessary measures to recover the aid from
the beneficiary (hereinafter referred to as a “recovery decision”). The
EFTA Surveillance Authority shall not require recovery of the aid if this
would be contrary to a general principle of EEA law.
...
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25. Article 15 of Part II of Protocol 3 reads as follows:
Limitation period
1. The powers of the EFTA Surveillance Authority to recover aid shall
be subject to a limitation period of ten years.
2. The limitation period shall begin on the day on which the unlawful
aid is awarded to the beneficiary either as individual aid or as aid under
an aid scheme. Any action taken by the EFTA Surveillance Authority
or by an EFTA State, acting at the request of the EFTA Surveillance
Authority, with regard to the unlawful aid shall interrupt the limitation
period. Each interruption shall start time running afresh. The limitation
period shall be suspended for as long as the decision of the EFTA
Surveillance Authority is the subject of proceedings pending before the
EFTA Court.
3. Any aid with regard to which the limitation period has expired, shall
be deemed to be existing aid.
26. Article 17 of Part II of Protocol 3 reads as follows:
Cooperation pursuant to Article 1(1) in Part I
1. The EFTA Surveillance Authority shall obtain from the EFTA State
concerned all necessary information for the review, in cooperation with
the EFTA State, of existing aid schemes pursuant to Article 1(1) in Part
I.
2. Where the EFTA Surveillance Authority considers that an existing
aid scheme is not, or is no longer, compatible with the functioning of
the EEA Agreement, it shall inform the EFTA State concerned of its
preliminary view and give the EFTA State concerned the opportunity
to submit its comments within a period of one month. In duly justified
cases, the EFTA Surveillance Authority may extend this period.
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National law2
27. The Act of 3 May 1996 on the amendment of the Liechtenstein
Tax Act (Gesetz vom 3. Mai 1996 über die Abänderung des
Steuergesetzes, the “Tax Amendment Act 1996”) inserting a
new section 84(5) into the Tax Act refers to the definition of
investment undertakings given in section 2(1) of the 1996
Liechtenstein Act on Investment Undertakings (the “Investment
Undertakings Act”). In that provision, investment undertakings
are defined as “assets raised from the public following public
advertising for the purpose of a collective capital investment which
are invested and managed for the collective account of the individual
investors usually according to the principle of risk-spreading”.
28. Under Liechtenstein law, an investment undertaking may choose
the form of a collective trust, called an investment fund (see
section 3(2) of the Investment Undertakings Act) or opt for the
legal form of an investment company (see section 3(3) of the
Investment Undertakings Act). In the case of an investment fund,
the management of the fund is carried out by a separate entity,
referred to as the “fund direction” (see section 39(2) of the
Investment Undertakings Act).
29. The Liechtenstein Tax Act3 comprises two kinds of taxes relating
to legal entities, a business income tax (Ertragssteuer) and a
capital tax (Kapitalsteuer). The legal entities liable to pay income
tax in Liechtenstein are listed in section 73, points (a) to (f), of
the Act, among which foreign companies operating a branch in
Liechtenstein are made subject to the income and capital tax
under section 73(e).
30. According to section 77(1) of the Tax Act, business income tax is
assessed on the entire annual net income, which is defined as the
entire revenues minus company expenditures, including write-

2

3

Translations of national provisions are unofficial and are based on translations contained
in the documents of the case.
The case before the Court is based on the Liechtenstein Tax Act of 1961, as amended with
effect from 1 January 1998 (“the Tax Act”). In the meantime it has been replaced by the
Liechtenstein Tax Act of 23 September 2010, which entered into force on 1 January 2011.
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offs and other provisions. Under section 79(2) of the Tax Act, the
income tax rate depends on the ratio of net income to taxable
capital and lies between the minimum level of 7.5% and the
maximum level of 15%. This tax rate may be increased by certain
percentage points, depending on the relation between dividends
and taxable capital, as specified in section 79(3) of the Tax Act.
31. Under section 76(1) of the Tax Act, the basis for the capital tax
is the paid-up capital stock, joint stock, share capital, or initial
capital as well as the reserves of the company constituting
company equity. According to section 76(1), capital tax is
assessed at the end of a company’s business year. Pursuant to
section 79(1) of the Tax Act, this is applied at a rate of 0.2%.
32. Section 5 of the Tax Act contains provisions on the coupon tax,
which is levied on coupons under section 88a(1) of the Tax Act.
The persons subject to the tax are further defined in section 88b
to section 88e of the Tax Act. Pursuant to section 88a(1), coupon
tax is levied on the coupons of securities (or documents equal to
securities) issued by “a national”. According to section 88a(2),
a person is regarded as a national if their place of residence,
domicile or statutory seat is in Liechtenstein and, in the case of
undertakings, where they are registered in the public register of
Liechtenstein.
33. Under section 88d(1)(a) of the Tax Act, the coupon tax applies
to companies the capital of which is divided into shares, for
example, companies limited by shares and companies with
limited liability. According to section 88h(1), it is levied at the rate
of 4% on any distribution of dividends or profit shares (including
distributions in the form of shares), see points (a) and (b) of
section 88h(1).
34. Following the insertion of section 84(5) of the Tax Act in 1996,
the assets managed by investment undertakings were taxed in the
same way as domiciliary companies. According to the Tax Act,
domiciliary companies are legal entities registered in the public
register, which only have their seat or an office in Liechtenstein
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but do not exercise any commercial or business activity in
Liechtenstein.
35. As domiciliary companies did not pay income tax, the assets
managed by investment undertakings were also not subject
to income tax. In addition, pursuant to section 84(1) of the
Tax Act, only a reduced capital tax of 0.1% (instead of 0.2%)
was applied. This rate was further reduced to 0.04% for the
capital of investment undertakings in excess of CHF 2 million
in accordance with section 85(2) of the Tax Act, as amended by
the Tax Amendment Act 1996. The coupon tax on the distribution
of profits generated from the fund capital was also abolished by
virtue of Act No 88/1996.
36. Under the Tax Act, as amended in 1996, the fund direction of
an investment fund (the management side of the fund) was fully
liable to pay income, capital as well as coupon tax on its own
income and capital. The fund direction had also been fully taxed
prior to 1996 in accordance with section 84(2) of the Tax Act
1961.
37. In the case of investment companies, no distinction was made
for tax purposes between the management company’s own assets
and the managed assets. Consequently, investment companies’
own assets were also subject to the rules applying to domiciliary
companies, in accordance with section 84(2) of the Tax Act.
Accordingly, no income tax was levied on management activities
or on the managed assets; capital tax was payable at 0.1%
instead of 0.2% (and reduced further for any capital in excess of
CHF 2 million in accordance with section 85(2) of the Tax Act);
and, finally, no coupon tax was levied.

V Written procedure before the Court
38. Written arguments have been received from the parties:
––

the Principality of Liechtenstein, represented by Dr Andrea
Entner-Koch, Director, EEA Coordination Unit, acting as Agent;

––

VTM, represented by Dr Michael Sánchez Rydelski and Dr
Hans-Michael Pott, Rechtsanwälte;
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––

ESA, represented by Xavier Lewis, Director, and Fiona M.
Cloarec, Officer, Department of Legal & Executive Affairs,
acting as Agents.

39. Pursuant to Article 20 of the Statute of the Court and Article
97 of the Rules of Procedure, written observations have been
received from:
––

the European Commission (“the Commission”), represented
by Richard Lyal, legal adviser, and Carlos Urraca Caviedes,
member of its Legal Service, acting as Agents.

VI Summary of the pleas in law and arguments
40. The Principality of Liechtenstein and VTM, the applicants in cases
E‑17/10 and E-6/11, contend, first, that ESA did not correctly
interpret and apply Article 61(1) EEA. In this regard, they submit
that the exemption from income and coupon tax and the partial
exemption from capital tax (the “tax measures”) were nonselective, general measures. The applicants argue further that the
tax measures were in any event justified by the nature and general
scheme of the Liechtenstein tax system.
41. Second, the applicants claim that ESA erred in ordering recovery.
This plea is based on two limbs. First, the applicants argue that if
the tax measures are classified as aid, this must be regarded as
existing aid. Second, they contend that, by its Decision, ESA has
violated the principles of legitimate expectations, legal certainty,
homogeneity and equal treatment, all general principles of EEA
law.
42. Finally, the applicants contend that the Decision lacks reasoning
and therefore fails to satisfy Article 16 SCA.
Assessment under Article 61(1) EEA
43. The applicants argue that in the Decision ESA incorrectly applied
Article 61(1) EEA as, first, the tax measures were, in fact, nonselective, general measures, and second, if they were selective,
they could be justified by the nature and general scheme of
Liechtenstein tax law.
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Selectivity of measures
44. The applicants consider the tax measures not to confer a selective
advantage. They maintain that ESA erroneously considered the
capital of investment companies to be in a similar position to the
capital of investment funds. As this is not the case, ESA’s findings
on this issue are erroneous.
45. The applicants argue, first, that investment companies and the
fund direction of investment funds cannot be compared either as
a matter of fact or law.
46. Liechtenstein points out that neither domiciliary companies
nor assets managed by investment companies are subject to
income tax. In its view, investment companies are comparable
to domiciliary companies, registered as a legal person in
Liechtenstein.
47. Liechtenstein and VTM assert that the income taxation borne by
the fund direction is the consequence of the rule of Liechtenstein
corporate law which requires an investment fund to be constituted
in the legal form of a trust, comprised of two distinct legal
persons. Investment funds thus cannot simultaneously hold and
manage the fund. The economic activity of the fund direction as
trustee is therefore subject to regular income tax and the fund
direction does not benefit from the provision for domiciliary
companies in section 84(1) of the Liechtenstein Tax Act as it is
established as a public company and, therefore, commercially
active in Liechtenstein.
48. VTM observes, first, that investors in investment companies own
the capital of the investment company, whereas there is no such
participation of investors in the capital of the fund direction of
investment funds. The capital of the investors and the capital of
an investment company are thus intrinsically linked, whereas the
fund direction operates totally separately from the fund itself,
which constitutes the capital of the investors. Second, VTM
contends that once an investment fund is established, it can
administer all types of asset class (securities, real estate and
other assets) at the same time, whereas investment companies
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are only allowed to offer one class of asset. Investment
companies are therefore restricted in their commercial activities.
49. VTM also observes that different tax treatment depending on
the form of the investment undertaking is a common feature in
certain EU Member States.4
50. Liechtenstein submits that the taxation of the investment fund
does not confer an advantage within the meaning of Article 61(1)
EEA on investment companies. It constitutes a disadvantage for
investment funds and not a selective advantage for investment
companies, which are treated just like any other domiciliary
company. This disadvantage is inherent in the general system
of corporate and tax law in Liechtenstein and, in practice, is
outweighed by the advantages the investment fund bears for
an investor. It observes that differences in taxation have not
conferred any appreciable advantage on investment companies.
It also claims that the exemption from coupon tax is open to any
natural or legal person, regardless of sector or industry.
51. The applicants submit that the exemption from coupon tax does
not constitute a selective measure.
52. On this point, the applicants observe that the coupon tax is a
withholding tax. They submit that the real beneficiaries of this
exemption are the shareholders of the investment companies.
In the applicants’ view, the fact that anyone can become a
shareholder in an investment company should be taken to mean
that the coupon tax exemption is a general measure which does
not benefit specific undertakings.5
53. ESA contends that the measures in question are clearly selective.
In ESA’s view, the undertakings in the same legal and factual
situation in this case are all those which pay the full income,
	VTM cites the example of Luxembourg law which distinguishes for tax purposes between
“undertakings for collective investment”, “management companies”, and “non-resident
investors in Luxembourg investment funds”.
5
Reference is made to Commission Decision of 22 September 2004, State aid N 354/2004
– Ireland Company Holding Regime, OJ 2005 C 131, p. 10, and Commission Decision of 13
February 2008, State aid N 480/2007 – Spain.
4
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capital and coupon taxes in Liechtenstein.6 In comparison,
investment companies in Liechtenstein receive a selective
advantage. The Commission supports ESA’s position and submits
further that when analysing the selective character of a tax
measure, only the differences that are relevant to the objective of
the tax system in question can be taken into account. Therefore,
the elements cited by the applicants as justifiable elements of
difference are irrelevant.
54. The Commission disagrees with Liechtenstein’s submission
that investment companies should be compared to domiciliary
companies. In the Commission’s view, the advantageous tax
treatment granted to investment companies should be compared
with the normal treatment under the system of taxation in
Liechtenstein, under which companies pay full income, capital
and coupon taxes. In this regard, Liechtenstein has not shown
that investment companies are not in a comparable legal and
factual situation with other companies or entities that are subject
to normal taxation on revenues from their business activities.
This is particularly clear in relation to investment funds which,
unlike investment companies, are subject to normal taxation as
regards their own assets (fund direction). No comparison can be
made with domiciliary companies, that is, companies without any
business activity in Liechtenstein, since fund management clearly
constitutes an economic activity.
55. ESA takes the view that the fact that Liechtenstein corporate law
prevents investment funds from both holding and managing a
fund is irrelevant for the purposes of assessing selectivity.7
56. As regards the reference made by VTM to the effect that
differences in tax treatment exist in some EU Member States,
6

7

Reference is made to Case C-308/01 Gil Insurance and Others [2004] ECR I-477, paragraph
68, Case C-143/99 Adria-Wien Pipeline [2001] ECR I-8365, paragraph 41, and Case
C-409/00 Spain v Commission [2003] ECR I-1487, paragraph 47.
ESA refers to Case E-6/98 Norway v ESA [1999] EFTA Ct. Rep., p. 76, paragraph 34;
Case 173/73 Italy v Commission [1974] ECR 709, paragraph 13; Case 310/85 Deufil v
Commission [1987] ECR 901, paragraph 8; Spain v Commission, cited above, paragraph 46;
Case C-56/93 Belgium v Commission [1996] ECR I-723, paragraph 79; and Case C‑241/94
France v Commission [1996] ECR I-4551, paragraph 20.
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ESA and the Commission submit that such differences are not
relevant to the question whether different “investment vehicles”
are in a comparable situation in the light of the objective of the
Liechtenstein capital tax, income tax and coupon tax.
57. ESA, supported by the Commission, contests the submission that
the exemption from coupon tax does not constitute a selective
measure. ESA and the Commission maintain that an undertaking
becomes more attractive on the market if the shareholders of
that undertaking enjoy a certain benefit, and, therefore, the
undertaking itself also benefits from the measure.8 Furthermore,
the Commission submits that if, for example, shareholders in
companies operating in a certain sector of the economy were
granted exemption from tax on dividends received from those
companies, those companies would find it easier to raise capital,
and it is almost self-evident that such a measure would constitute
State aid.
58. ESA also submits that the fact that an extensive group of persons
could have indirectly profited from the advantage enjoyed by
a beneficiary undertaking of a selective aid measure cannot
turn that (unlawful) selective aid measure into a (potentially
permissible) general aid measure.
59. In addition, in ESA’s view, the State aid decisions of the
Commission in Ireland Company Holding Regime (N 354/2004)
and Spain (N 480/2007) are not relevant to the case at hand. It
points out that these Decisions ruled on whether the undertakings
that would benefit from the measure were part of a closed
group, and hence the measure was selective, or whether the
measure applied to an unlimited group of undertakings and thus
general in nature. In ESA’s view, the assessment of selectivity in
those decisions does not support the argument that a measure
becomes non-selective where a theoretically unlimited group of
persons could indirectly benefit from an advantage enjoyed by a
beneficiary of a selective aid measure.
8

Reference is made to Case T-424/05 Italy v Commission [2009] ECR II-23, paragraphs 108113, and the case-law cited therein.
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Measures are justified by the nature and general scheme of the Liechtenstein
tax system
60. In the event that the Court takes the view that the contested
tax measures must be classified as materially selective, the
applicants submit that they do not constitute State aid since
they are justified by the nature and general scheme of the
Liechtenstein tax system.
61. Liechtenstein submits that its tax system concerning investment
undertakings does not have discriminatory effects for any type of
investment undertaking. The relevant provisions of Liechtenstein
corporate and tax law apply uniformly to all investment
companies throughout its territory and are inherent to the logic
and objective conditions of the general legal system. In support
of this submission, Liechtenstein relies on the EFTA State Aid
Guidelines.
62. On the question of justification, Liechtenstein points out that all
economic agents active in the business of managing funds are
free to choose either form of investment undertaking (investment
company or investment fund). Once a form has been chosen,
the investment undertaking has to comply with Liechtenstein’s
corporate and tax laws. Since the discrimination associated with
a particular legal form applies to all economic activities alike, no
issue of State aid arises.
63. VTM argues that the Act of 21 December 1960 on investment
companies, investment trusts and investment funds,9 already
established a distinction between two legal forms, namely,
“investment trusts in the form of a public or limited company”
(Kapitalgesellschaften), in other words, “investment companies”,
and “investment trusts in the narrow sense in the form of a
trust” (Anlagefonds) in other words, “investment funds”. Whereas
investment companies consisted of a single legal entity,
investment funds comprised two legal entities, namely the fund
direction (Fondsleitung) and the fund capital (Fondsvermögen).
9

Gesetz über Kapitalanlagegesellschaften, Investment-Trusts und Anlagefonds vom 21.
Dezember 1960, Law Gazette 1961 No 1, as amended.
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Under the Tax Act of 30 January 1961,10 the fund direction
holding own resources of the investment fund was subject to
regular income and capital tax.
64. VTM contends that the different tax treatment of fund directions
and investment companies stems, as explained above, from
the different legal form through which assets are managed and
owned. Whereas investors own the capital of the investment
company, there is no such participation of investors in the
capital of the fund direction. VTM notes that the Liechtenstein
Constitutional Court (Staatsgerichtshof) has ruled on whether the
fund capital of an investment fund is independently subject to
capital tax. In its reasoning, the Constitutional Court recognised
the distinct legal structure of the investment fund as a trust and
held that the fund capital must be treated in the same manner as
the funds of holding companies (section 83 of the Tax Act) and
domiciliary companies (section 84 of the Tax Act) in accordance
with section 84(2) of the Tax Act and the principles of equality
and equity of taxation.
65. According to VTM, the Constitutional Court thereby recognised
the separate taxation of the fund capital as a legal entity
distinct from the fund direction. This case-law formed the basis
for Liechtenstein practice in connection with the taxation of
investment undertakings prior to 1996. Hence, in the view of
VTM, it follows from the above that the different tax treatment
follows from the logic and general scheme of Liechtenstein tax
law and is therefore not selective.
66. ESA and the Commission disagree with the applicants on these
submissions. The Commission notes that, according to case-law,
a measure which creates an exception to the application of the
general tax system with regard to State aid may be justified by
the nature and overall structure of the tax system if the State in
question can show that a measure results directly from the basic

10

Gesetz vom 30. Januar 1961 über die Landes- und Gemeindesteuern (Steuergesetz), Law
Gazette 1961 No 7, as amended.
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or guiding principles of its tax system.11 However, as justification
based on these grounds constitutes an exception to the principle
that State aid is prohibited, in the Commission’s view, it must be
interpreted strictly.12
67. ESA contends further that the tax concessions in favour of the
management activities of investment companies do not result
directly from the basic or guiding principles of the Liechtenstein
tax system. ESA is of the view that there is nothing particular
to Liechtenstein’s general system of taxation that justifies these
tax provisions yielding tax concessions for the own assets of
investment companies, but full exposure to income, capital and
coupon tax for the own assets of investment funds.
68. In addition, according to the Commission, the decision of the
Liechtenstein authorities to repeal the tax measures in 2006 “to
provide for non-discriminatory taxation of investment companies
and investment funds” in effect amounts to an admission that the
advantageous treatment granted to investment companies cannot
result from the basic or guiding principles of the Liechtenstein tax
system.
Second plea in law – ESA erred when it ordered the recovery of the
alleged aid
69. The applicants argue that in ordering the recovery of the aid ESA
erred in law on two grounds. First, the tax measures constitute
existing aid. Second, the recovery violates the applicants’
legitimate expectations, the principle of legal certainty, the
homogeneity principle and the principle of equal treatment.
Existing aid or new aid and recovery
70. In the event that the Court upholds ESA’s conclusion that the
contested tax measures constitute State aid within the meaning
11

12

Reference is made to Case C-88/03 Portugal v Commission [2006] ECR I-7115,
paragraph 81.
Reference is made to Joined Cases T-127/99, T-129/99 and T-148/99 Diputación Foral de
Álava and Others v Commission [2002] ECR II-1275, paragraph 250.
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of Article 61(1) EEA, the applicants contend that the measures
qualify as “existing” aid.
71. VTM argues that the tax measures were already in force before
the EEA Agreement took effect in Liechtenstein. Therefore, and
having regard to the fact that these measures continued to apply
after the EEA Agreement entered into force in Liechtenstein, they
should be qualified as existing aid.
72. VTM claims that, under the Tax Act of 30 January 1961, the
fund direction holding own resources of the investment fund was
subject to income and capital tax, whereas investment companies
were not subject to these taxes.
73. Liechtenstein and VTM claim that Liechtenstein practice
concerning the taxation of investment undertakings prior to
1996 followed the 1984 ruling of the Constitutional Court, which
recognised the separate taxation of the fund capital as a legal
entity distinct from the fund direction. In their view, the Tax
Amendment Act 1996 merely codifies the different treatment of
investment funds and investment companies which had already
been established.
74. Given this background, the applicants argue that, if the tax
legislation in relation to investment undertakings were to be
regarded as including measures qualifying as State aid, this
simply reflects long-standing tax practice approved by the
Constitutional Court.
75. Consequently, Liechtenstein submits that the contested tax
measures did not constitute State aid when they were introduced,
but became aid as a result of the evolution of EEA law. Therefore,
Article 1(b)(v) of Part II of Protocol 3 is applicable to the
disputed measures. According to that provision, aid is deemed to
be an existing aid if it can be established that it did not constitute
an aid at the time it was put into effect, but subsequently became
aid due to the evolution of the EEA and without having been
altered by the EFTA State concerned.
76. Liechtenstein contends that when the tax measures were
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introduced, taxation of investment companies was not considered
to involve State aid. In this regard, Liechtenstein observes that
prior to the publication of the Council of the European Union’s
Code of Conduct for business taxation13 on 6 January 1998, and
the subsequent Commission notice of 10 December 1998 on the
application of the State aid rules to measures relating to direct
business taxation,14 no Commission decision had classified a
taxation regime on investment companies as involving State aid.
77. ESA submits that the contested tax measures were introduced in
1996, after Liechtenstein had entered the EEA in 1995. Hence,
the aid, as it is not existing aid within the meaning of Article
1(b) of Part II of Protocol 3, must be regarded as new aid in
accordance with Article 1(c) of that provision.
78. In relation to the argument of the applicants that the contested
tax provisions have only become State aid as a result of the
“evolution of the common market”, ESA contends that the
applicants have not shown how the criteria applied by ESA in
assessing the tax measures concerned have changed since the
measures were introduced into Liechtenstein law in 1996.
79. ESA also specifically submits that, even if a change of practice
were to be established, the applicants have not shown how such
a change of practice may be attributed to the “evolution of the
EEA”, as required by Article 1(b)(v) of Part II of Protocol 3.15
Legitimate expectations
80. The applicants claim that, by ordering the recovery of the alleged
aid as from 15 March 1997, ESA has violated the principle of
legitimate expectations, which allows the beneficiary of unlawful
aid to resist the recovery of the aid concerned on the basis that,
due to certain behaviour on the part of public authorities, the
13

14
15

Resolution on Code of Conduct for business taxation, Annex I to the Council Conclusions
of the Ecofin Council meeting on 1 December 1997 concerning taxation policy, OJ 1998 C
2, p. 1.
OJ 1998 C 384, p. 3.
ESA refers to Joined Cases T-346/99, T-347/99 and T-348/99 Territorio Histórico de Álava
and Others v Commission [2002] ECR II-4259, paragraph 84.
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beneficiary could not reasonably foresee that such recovery would
be envisaged, let alone ordered.
81. In this context, Liechtenstein submits that prior to the decision of
the Commission on the Italian scheme for collective investments
in transferable securities in 2005,16 which might be regarded as
comparable to the case at hand in certain respects, there were no
decisions, whether of the Commission or ESA, which would have
suggested that the taxation of investment companies might imply
State aid.
82. In this regard, VTM observes that already in 1998 the
Commission had adopted a notice on the application of the
State aid rules to measures relating to direct business taxation
and started to examine the tax schemes of Member States
systematically in light of the State aid rule, inter alia, by opening
simultaneous investigations into 11 schemes in 2001.
83. Although ESA adopted similar guidelines in 1999, VTM notes
that it was not prompted to assess tax schemes in the EFTA
States systematically in relation to the EEA Agreement. Thus,
although the EEA Agreement requires ESA and the Commission to
cooperate towards a homogeneous and coordinated enforcement
of EEA law, ESA remained totally inactive. In VTM’s view, ESA’s
delay in the case at hand constituted an implicit assurance that
the tax measures did not qualify as State aid under Article 61(1)
EEA.17
84. ESA disagrees with the arguments raised by the applicants.
In ESA’s view, it follows from the case-law of the Court and of
the Union Courts that “precise assurances” must be given by
an institution in order to establish legitimate expectations.18
According to this case-law, moreover, the crucial question in
determining whether there may have been a breach of the
16

17
18

Reference is made to Commission Decision of 6 September 2005 on the Italian scheme for
collective investments in transferable securities, OJ 2006 L 268, p. 1.
Reference is made to Case 223/85 RSV v Commission [1987] ECR 4617.
Reference is made to Joined Cases E-4/10, E-6/10 and E-7/10 Principality of Liechtenstein
and Others v EFTA Surveillance Authority [2011] EFTA ct. Rep. p. 16, paragraph 143.
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principle of legitimate expectations is whether the aid was
granted further to a notification to ESA under Article 1(3) of Part
I of Protocol 3.19
85. In light of this, ESA submits that the argument alleging a breach
of the principle of legitimate expectations must be dismissed, as
the aid measures were not notified to it under Article 1(3) of Part
I of Protocol 3, and that it did not give any assurances of any
kind to the applicants.
86. Regarding VTM’s argument that ESA’s delay constituted an
implicit assurance, ESA submits that RSV v Commission, cited by
VTM,20 does not support that argument, as it is an exceptional
case that turned on its own very specific facts. Moreover, the lapse
in time in that case concerned the period between the notification
of the aid to the Commission and the Commission decision on
the notification,21 whereas in the case at hand the aid measures
were not even notified to ESA.
87. ESA also contests the applicants’ assertion that it was unclear
when the tax measures entered into force that they would
constitute State aid. According to ESA, there is ample evidence
to demonstrate that it was foreseeable in 1996 that tax measures
such as those introduced could constitute unlawful State aid, as
there were already decisions of ESA and judgments of the Court
of Justice on that point.22 In ESA’s view, it is also clear from
publicly-available records that the Liechtenstein authorities were
aware at the time of Liechtenstein’s entry to the EEA that, in
principle, tax reductions constitute State aid within the meaning
of Article 61(1) EEA and that, under certain circumstances, it
may be necessary to notify Liechtenstein tax measures.

	Ibid., paragraph 148.
See footnote 17 above.
21
Reference is made to Article 4(6) of Part II of Protocol 3, according to which a notified
measure is considered authorised if ESA has not taken a decision within the two month
period provided for to that effect.
22
Reference is made to ESA Decision of 1 December 1994 (Decision No 213/94/COL), ESA
Decision of 31 October 1995 (Decision No 106/95/COL) and ESA Decision of 14 May
1997 (Decision No 145/97/COL). Furthermore, ESA refers to Case 70/72 Commission v
Germany [1973] ECR 813 and Case 173/73 Italy v Commission, cited above.
19
20
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88. In response to VTM’s arguments that it would be wrong to expect
an assessment of the compatibility of the tax measures with
the State aid rules so soon after the entry into force of the EEA
Agreement in Liechtenstein in May 1995 and that VTM could not
be expected to be informed about State aid, ESA observes that
the obligations imposed by the EEA State aid regime entered into
force in Liechtenstein on 1995. Thus, any aid granted after 1 May
1995 was subject to the notification obligation of Article 1(3)
of Part I of Protocol 3. There was no derogation or transitional
period in respect of this obligation that may now be invoked to
justify the non-notification of the 1996 tax measures, or somehow
substantiate a claim of legitimate expectations.
89. Moreover, ignorance of the State aid rules and the complex
question of what constitutes State aid, cannot, in ESA’s view, be
regarded as exceptional circumstances of such a kind as to give
rise to a legitimate expectation that the aid was lawful. Further,
recipients of aid cannot, on grounds of their size, be relieved of
the obligation to keep themselves informed of the rules of EEA
law, as the practical effect of EEA law would thus be undermined.
90. The Commission essentially supports the arguments of ESA.
However, it also notes that the reasoning of VTM, which is based
on the idea that it was only at the end of the 1990s that the
Commission started to systematically assess Member States’ tax
schemes in light of the State aid rules with the adoption in 1998
of the Commission notice on the application of the State aid rules
to measures relating to direct business taxation, has already been
rejected in case-law. In this regard, the Court of Justice observed
that the fact that the Commission adopted the 1998 notice on tax
aid does not imply any alteration of its criteria for the assessment
of the tax systems of the Member States.23

23

Reference is made to Joined Cases T-30/01 to T-32/01 and T-86/02 to T-88/02 Territorio
Histórico de Álava – Diputación Foral de Álava and Others v Commission [2009] ECR II-2919,
paragraphs 314-315.
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Principles of legal certainty, homogeneity and equal treatment
91. Liechtenstein also argues that recovery of the alleged State
aid constitutes a violation of the principles of legal certainty,
homogeneity and equal treatment of economic operators. In this
regard, Liechtenstein submits that when it joined the EEA in 1995
the acquis communautaire in relation to State aid did not qualify
the taxation of investment companies as involving State aid.
There were no changes or developments between 1995 and 1996
(the year in which the tax measures were introduced) which would
have prompted Liechtenstein to reach a different conclusion.
Hence, the assessment from the Community/EEA State aid law
perspective of the tax regime governing investment companies
under Liechtenstein law was far from foreseeable.
92. Moreover, in ordering the recovery of the alleged aid from the
investment companies as from 15 March 1997, ESA accorded
considerably less protection to legitimate expectations than
beneficiaries would have enjoyed under identical circumstances in
the European Union. Liechtenstein submits that, in creating such
an imbalance in the interpretation and application of this general
principle of law within the EEA, ESA has violated the homogeneity
principle and the principle of equal treatment of economic
operators in the EEA.
Lack of reasoning
93. On a final point, the applicants submit that ESA did not provide
adequate reasoning on essential parts of its contested Decision
as required by Article 16 SCA and that also for that reason the
contested Decision must be annulled.
94. Liechtenstein contends that this applies in particular to the
assessment of selectivity in relation to the various tax measures
at stake and the basis on which the recovery order is made. It
asserts that ESA concludes only in general terms that the tax
measures are selective, on the basis that they were granted only
to investment undertakings which adopted the legal form of an
investment company. Liechtenstein argues that, in doing so, ESA
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ignores the fact that the economic activities of investment funds
and investment companies are exactly the same and that each
undertaking in Liechtenstein carrying out such economic activity,
each economic agent active in the business of managing funds,
is, in principle, free to choose the appropriate legal form.
95. Moreover, Liechtenstein criticises the fact that, in concluding
in such general terms that the tax relief is selective, ESA does
not assess the characteristics of the various tax measures at
stake. For example, one of these measures is a withholding
tax (the coupon tax) which falls on the investor as the ultimate
taxpayer but which is withheld at the level of the company. As
any natural or legal person regardless of sector or industry
can be a shareholder in an investment company the exemption
from coupon tax may not be regarded as benefiting certain
undertakings. However, according to Liechtenstein, ESA failed to
assess this element.
96. With regard to the basis for the recovery order, Liechtenstein
criticises the fact that ESA makes no attempt to explain why
the disallowance of fiscal aid measures in Finland and Norway
justifies denial of the legitimate expectations that investment
undertakings in Liechtenstein held. In this respect, it notes that
the Decision merely states that ESA’s decisions in disallowing
fiscal aid measures in Finland and Norway shortly before the
implementation of the Liechtenstein Tax Act should have made it
clear that tax measures favouring certain companies or groups of
companies should be notified to ESA.
97. In VTM’s view, ESA should have provided reasoning which explains
why investment companies are deemed to have received State aid
as a result of the coupon tax exemption when the beneficiaries of
that exemption are the shareholders in an investment company
and not the company itself. VTM argues that ESA has failed to
provide any guidance on the calculation of the State aid element
that investment companies are alleged to have enjoyed due to the
coupon tax exemption and which is now subject to recovery.
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98. ESA rejects the submissions of the applicants which maintain
that the decision lacks reasoning both as a whole and in respect
of the coupon tax exemption. ESA contends that it assessed the
tax measures as a scheme and assessed that scheme as a whole.
99. ESA asserts that, according to well-established case-law, it
may assess the general features of the scheme to ascertain
whether it involves State aid within the meaning of Article 61(1)
EEA. It observes that settled case-law of the Union courts has
established that, in the case of an aid scheme, the Commission
may confine itself to examining the general characteristics of
the scheme in question without it being required to examine
each particular case in which it applies.24 According to ESA, it
analysed, in turn, each of the criteria contained in Article 61 EEA
that determine whether a measure is compatible with the EEA
Agreement or not.
100. According to ESA, the statement of reasons in the Decision set
out in a clear and unequivocal fashion its reasoning. As a result,
the applicants were able to ascertain how ESA applied EEA law
to the tax measures and the reasons for its decision. Given that
ESA set out the facts and legal considerations that had decisive
importance in that context, in its view, the Decision fully meets
the standard of reasoning required by the case-law of the Court
and the Union Courts.
101. Furthermore, ESA takes the view that the argument advanced
concerning the lack of reasoning in relation to the coupon
tax exemption (that is, how the investment companies were
regarded as receiving State aid when the shareholders were the
beneficiaries) pertains to the substantive legality of the Decision.
ESA submits that such a submission raises a question of defective
reasoning and must be distinguished from a plea adducing a lack
of reasoning. Accordingly, this argument should be dismissed.25
24

25

Reference is made to Case C-278/00 Greece v Commission [2004] ECR I-3997, paragraph
24, Case T-171/02 Regione autonoma della Sardegna v Commission [2005] ECR II-2123,
paragraph 102, and Norway v ESA, cited above, paragraph 57.
Reference is made to Case C-17/99 France v Commission [2001] ECR I-2481, paragraph
35, and Case C-159/01 Netherlands v Commission [2004] ECR I-4461.
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102. For completeness and to the extent that it is even necessary given
that the reasoning required by case-law has been provided, ESA
rejects the contention that it insufficiently reasoned its conclusion
that the coupon tax constituted State aid. ESA avers that it set out
the characteristics of the coupon tax in Part I, Section 3.1.2 of
the Decision and its reasoning why this tax exemption constitutes
a selective advantage is contained in part II, section 1.2.
103. As to VTM’s argument that ESA failed to provide guidance on
the calculation of the State aid element that the investment
companies allegedly enjoyed due to the coupon tax exemption,
ESA contends that this was not required of it. In any event,
ESA submits that it would not have been difficult for VTM to
calculate the State aid element to be recovered. VTM simply
needed to calculate 4% of the value of the profits distributed
to its shareholders during the period 1996-2006 (that is, the
amount that would have been payable by the shareholders as tax
had it not been for the coupon tax exemption). In ESA’s view, this
was not a difficult task, as was proved by the fact that the tax
authorities in Liechtenstein, without any apparent difficulty, were
able to determine the amount of unlawful State aid that each
beneficiary had been granted and secure its repayment.
The Commission supports the arguments of ESA in this regard.
		

Páll Hreinsson

		Judge-Rapporteur
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v
The Icelandic Medicines Agency (Lyfjastofnun)
(Directive 2001/83/EC – Free movement of goods – Pharmaceuticals –
Parallel import – Control reports – Protection of public health – Justification –
Language requirements for labelling and package leaflets)
Judgment of the Court, 30 March 2012...................................................191
Report for the Hearing...........................................................................217

Summary of the Judgment
1.	It follows from Articles 2 and
6(1) of Directive 2001/83 that no
industrially manufactured medicinal
product may be placed on the
market of an EEA State unless a
marketing authorisation has been
issued by the competent authority
of that EEA State. Alternatively,
an authorisation can be issued in
accordance with the centralised
Community authorisation procedure
established by Regulation No
2309/93. This applies even where
the medicinal product concerned is
covered by an authorisation issued
by the competent authority of
another EEA State. The obligation
on the importer to obtain a
marketing authorisation does not
constitute a restriction on trade
between EEA States prohibited by
Article 11 EEA.

2. However, the objective of
safeguarding public health pursued
by Directive 2001/83 justifies such
a stringent measure only in regard
to medicinal products which are
being put on the marked for the
first time.
3. An imported medicinal
product cannot be regarded as
being placed on the market for
the first time in the EEA State of
importation if it is covered by a
valid marketing authorisation in one
EEA State and is being imported
into another EEA State as a parallel
import of a product essentially
similar or identical to a product
already covered by a marketing
authorisation in the EEA State of
importation.
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MÁL E-7/11
Grund, elli- og hjúkrunarheimili
gegn
Lyfjastofnun
(Tilskipun 2001/83/EB – Frjálsir vöruflutningar – Lyf – Samhliða innflutningur
– Gæðavottorð – Almannaheilbrigði – Réttlæting – Tungumálakröfur varðandi
merkingu og fylgiseðla)
Dómur EFTA-dómstólsins, 30. mars 2012...............................................191
Skýrsla framsögumanns.........................................................................217

Samantekt

1. Það leiðir af 2. gr. og 1. mgr. 6.
gr. tilskipunar 2001/83/EB að ekki
má setja nein fjöldaframleidd lyf á
markað innan EES-ríkis án þess að
lögbært yfirvald viðkomandi ríkis
hafi veitt markaðsleyfi. Að öðru
leyti, má gefa út leyfi í samræmi við
miðlægt markaðsleyfi bandalagsins
á grundvelli reglugerðar nr.
2309/93. Þessi skilyrði eiga einnig
við þegar um er að ræða lyf sem
hafa markaðsleyfi, sem lögbært
yfirvald í öðru EES-ríki hefur gefið
út. Skyldan sem hvílir á innflytjanda
lyfs til að fá markaðsleyfi í
samræmi við tilskipunina áður en
lyf er sett á markað í EES-ríki getur
aldrei talist vera viðskiptahindrun á
milli EES-ríkja og bann er lagt við í
11. gr. EES-samningsins.

2. Það markmið tilskipunarinnar
að vernda almannaheilbrigði
réttlætir hins vegar aðeins svo
strangar kröfur þegar lyf eru sett á
markað í fyrsta skipti.
3. Ákvæði tilskipunar 2001/83/
EB um málsmeðferð í tengslum
við útgáfu markaðsleyfis geta
ekki átt við þegar lyf með gilt
markaðsleyfi í einu EES-ríki er flutt
inn til annars EES-ríkis á grundvelli
samhliða innflutnings og lyfið er
nákvæmlega eins eða sambærilegt
lyfi sem er með markaðsleyfi í
EES-ríkinu þar sem það er flutt inn.
Þegar svo háttar til er ekki hægt
að líta svo á að verið sé að setja lyf
á markað í fyrsta sinn í umræddu
EES-ríki.
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4. National authorities may
make parallel import subject to
a licence. Such a parallel import
license must be issued under a
procedure limited to controlling
that the medicinal products have
a valid marketing authorisation
in the EEA State of export, and
that the product is identical or
essentially similar to products
having marketing authorisation in
the EEA State of importation. A
product is essentially similar if it
is manufactured according to the
same formulation, uses the same
active ingredient, and has the same
therapeutic effects and does not
pose a problem of quality, efficacy
or safety in normal conditions of
use as a medicinal product which
has a marketing authorisation in
the EEA State of importation.
5. Moreover, the competent
authorities are under an obligation
to ensure that persons authorised
or entitled to supply medicinal
products to the public are able to
provide information that makes it
possible to trace the distribution
path of every medicinal product.
Accordingly, in the case of a
parallel import, the national
authorities must require traceability
information from the parallel
importer. However, to request a
parallel importer to provide to the

national authorities traceability
information in the form of the
manufacturing control reports
constitutes a measure having
equivalent effect to a quantitative
restriction on imports within the
meaning of Article 11 EEA. Such
a measure cannot be justified
under Article 13 EEA, unless it
is clearly proved that any other
rules or practices would obviously
be beyond the means which can
be reasonably expected of an
administration operating in a
normal manner..
6. What the national authorities
may do is either (i) obtain the
control reports by taking legislative
or administrative measures
compelling the manufacturer itself,
or its duly appointed representative,
to supply them; (ii) use all the
necessary information already in
its possession and the information
it can obtain through cooperation
with the health authorities in
other EEA States; (iii) lay down,
wherever possible, a presumption
of conformity, with the result that
it would be for the authorities, in
appropriate cases, to rebut this
presumption; or (iv) allow the
parallel importer to provide proof
of conformity by means other than
by documents to which it has no
access.
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4. Stjórnvöld aðildarríkis geta
gert kröfu um að sá sem stendur
að samhliða innflutningi lyfs hafi
til þess tilskilið leyfi. Málsmeðferð
við veitingu slíks leyfis verður að
takmarkast við eftirlit með því að
lyfið hafi gilt markaðsleyfi í EESríkinu þaðan sem það er flutt út
og að lyfið séu nákvæmlega eins
eða sambærilegt lyfi sem er með
markaðsleyfi í EES-ríkinu þar sem
það er flutt inn. Lyf er sambærilegt
ef það er framleitt eftir sömu
uppskrift, inniheldur sama virka
efnið, hefur sömu lækningaverkun
og stenst sömu kröfur um gæði,
virkni eða öryggi við almenna
notkun og lyf sem þegar hefur
markaðsleyfi í EES-ríkinu sem það
er flutt til.
5. Auk þess ber þar til bærum
yfirvöldum skylda til að tryggja að
einstaklingar sem hafa leyfi eða rétt
til að afgreiða lyf til neytenda geti
lagt fram upplýsingar svo hægt sé
að rekja dreifingarferil allra lyfja. Af
þeim sökum verða yfirvöld í EESríkinu þangað sem lyfið er flutt að
krefjast upplýsinga um rekjanleika
lyfs frá þeim sem stundar samhliða
innflutning. importer. Hins vegar
er ekki hægt að beita reglum
um útgáfu markaðsleyfis um lyf
sem þegar hafa markaðsleyfi
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í einu EES-ríki og flutt eru inn
samhliða í annað EES-ríki, þar
sem það myndi hafa samsvarandi
áhrif og magntakmarkanir á
innflutningi samkvæmt 11. gr.
EES-samningsins. Slíka kröfu er
ekki hægt að gera til innflytjenda
nema unnt sé að réttlæta hana á
grundvelli sjónarmiða um vernd lífs
og heilsu manna í samræmi við 13.
gr. EES-samningsins.
6. Það sem yfirvöld aðildarríkis
geta gert er annaðhvort (i) að fá
gæðavottorð með því að beita
lagalegum eða stjórnsýslulegum
aðgerðum sem skylda
framleiðandann sjálfan eða fulltrúa
hans til að láta þau af hendi;
(ii) að nota allar nauðsynlegar
upplýsingar sem þau hafa þegar
undir höndum og þær upplýsingar
sem þau geta fengið með samvinnu
við heilbrigðisyfirvöld í öðrum
EES-ríkjum; (iii) að ganga út frá
samræmi, þegar unnt er, en annars
er það yfirvalda að færa fram
fullnægjandi rök til að víkja frá
þeirri forsendu; eða (iv) að heimila
innflytjanda sem stundar samhliða
innflutning að leggja fram sönnun
fyrir samræmi með öðrum hætti
en gögnum sem hann hefur ekki
aðgang að.

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

191
189

7. When a medicinal product
is not intended to be delivered
directly to the patients, the
competent authorities’ right to
grant exemptions from Article 63
(1) and (2) of Directive 2001/83,
which requires the labelling and
the package leaflet, respectively,
to appear in the official language
or languages of the EEA State
where the product is placed on

the market, is limited be the
general rules of EEA law. The
discretion must not be exercised
in a disproportionate, arbitrary or
abusive, in particular protectionist
manner. A refusal to consider any
applications for an exemption or
exclusion of an applicant simply
on account of the fact that it is
a parallel importer would not be
compatible with these principles.
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7. Lögbær yfirvöld geta veitt
undanþágu frá þeirri skyldu að
tilteknar upplýsingar komi fram
á merkimiða og fylgiseðli og að
fylgiseðillinn skuli vera á opinberu
tungumáli eða tungumálum
aðildarríkisins þar sem lyfið er sett
á markað ef ekki er til þess ætlast
að viðkomandi lyf sé afhent beint
til sjúklinga. Slíkri heimild má ekki
beita með þeim hætti að lengra

Summary

Case
E-xx/x
E-7/11

sé gengið en nauðsyn krefur eða
þannig að opinberu valdi sé beitt
eftir geðþótta eða því misbeitt á
annan hátt, sér í lagi á grundvelli
sjónarmiða um verndarstefnu. Það
að hafna því að að taka umsókn um
undanþágu til athugunar eða að
útiloka umsækjanda einungis með
vísan til þess þess að hann stundi
samhliða innflutning væri ekki í
samræmi við þessar meginreglur.
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JUDGMENT OF THE COURT
30 March 2012*1
(Directive 2001/83/EC – Free movement of goods – Pharmaceuticals –
Parallel import – Control reports – Protection of public health – Justification –
Language requirements for labelling and package leaflets)

In Case E-7/11,
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice by Héraðsdómur Reykjavíkur (Reykjavík District Court), in the
case of
Grund, elli- og hjúkrunarheimili
and
the Icelandic Medicines Agency (Lyfjastofnun)
concerning the interpretation of Directive 2001/83/EC and Articles 11
and 13 of the EEA Agreement,

THE COURT,
composed of: Carl Baudenbacher, President, Per Christiansen (JudgeRapporteur), and Páll Hreinsson, Judges,
Registrar: Skúli Magnússon,
having considered the written observations submitted on behalf of:
––

Grund, elli- og hjúkrunarheimili (“the Plaintiff” or “Grund”),
represented by Stefán Geir Þórisson, Supreme Court Attorney;

––

the Icelandic Medicines Agency (Lyfjastofnun) (“the Defendant”),
represented by Einar Karl Hallvarðsson, Supreme Court Attorney;

––

the Icelandic Government, represented by Bergþór Magnússon,
Director, Ministry for Foreign Affairs, acting as Agent;

*

Language of the request: Icelandic.
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DÓMUR DÓMSTÓLSINS
30. mars 2012*1
(Tilskipun 2001/83/EB – Frjálsir vöruflutningar – Lyf – Samhliða innflutningur
– Gæðavottorð (e: control report) – Standa vörð um almannaheilbrigði –
Réttlæting – Tungumálakröfur varðandi merkingu og fylgiseðla)

Mál E-7/11,
BEIÐNI, samkvæmt 34. gr. samningsins milli EFTA-ríkjanna um stofnun
eftirlitsstofnunar og dómstóls, um ráðgefandi álit EFTA-dómstólsins, frá
Héraðsdómi Reykjavíkur, í máli sem þar er rekið
Grund, elli- og hjúkrunarheimili
gegn
Lyfjastofnun
varðandi túlkun á tilskipun 2001/83/EB og 11. og 13. gr. EESsamningsins,

DÓMSTÓLLINN,
skipaður dómurunum Carl Baudenbacher, forseta, Per Christiansen
framsögumanni, og Páli Hreinssyni,
dómritari: Skúli Magnússon,
hefur, með tilliti til skriflegra greinargerða frá:
––

Stefnanda, Grund, elli- og hjúkrunarheimili (eða „Grund“), í fyrirsvari
er Stefán Geir Þórisson, hrl;

––

Stefnda, Lyfjastofnun, í fyrirsvari er Einar Karl Hallvarðsson, hrl;

––

Ríkisstjórn Íslands, í fyrirsvari sem umboðsmaður er Bergþór
Magnússon, deildarstjóri í utanríkisráðuneytinu;

*

Beiðni um ráðgefandi álit á íslensku.

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

195
191

––

the Norwegian Government, represented by Ida Thue, Advocate,
Office of the Attorney General for Civil Affairs, and Kaja Moe Winther,
Advisor, Ministry of Foreign Affairs, acting as Agents;

––

the Czech Government, represented by Martin Smolek and David
Hadroušek, acting as Agents;

––

the Spanish Government, represented by Sonsoles Centeno Huerta,
State Advocate of the Spanish State Legal Service, acting as Agent;

––

the EFTA Surveillance Authority (“ESA”), represented by Xavier
Lewis, Director, Gjermund Mathisen and Fiona M. Cloarec, Officers,
Department of Legal & Executive Affairs, acting as Agents;

––

the European Commission (“the Commission”), represented by
Marketa Simerdova, Luis Banciella, and Ken Mifsud-Bonnici, members
of its Legal Service, acting as Agents,

having regard to the Report for the Hearing,
having heard oral argument of the Plaintiff, represented by Stefán Geir
Þórisson; the Defendant, represented by Einar Karl Hallvarðsson; the
Czech Government, represented by David Hadroušek; ESA, represented
by Xavier Lewis and Maria Moustakali; and the Commission, represented
by Marketa Simerdova, Luis Banciella, and Ken Mifsud-Bonnici, at the
hearing on 16 November 2011,
gives the following

Judgment
I

Legal background
EEA law
1

Article 11 of the EEA Agreement provides as follows:
Quantitative restrictions on imports and all measures having
equivalent effect shall be prohibited between the Contracting Parties.

2

Article 13 of the EEA Agreement reads as follows:
The provisions of Articles 11 and 12 shall not preclude prohibitions or
restrictions on imports, exports or goods in transit justified on grounds
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––

Ríkisstjórn Noregs, í fyrirsvari sem umboðsmenn eru Ida Thue,
lögmaður, embætti ríkislögmanns, og Kaja Moe Winther, ráðgjafi í
utanríkisráðuneytinu;

––

Ríkisstjórn Tékklands, í fyrirsvari sem umboðsmenn eru Martin
Smolek og David Hadroušek;

––

Ríkisstjórn Spánar, í fyrirsvari sem umboðsmaður er Sonsoles
Centeno Huerta, hjá ríkislögmanni spænska ríkisins í málum fyrir
Evrópudómstólnum;

––

Eftirlitsstofnun EFTA („ESA“), í fyrirsvari sem umboðsmenn eru Xavier
Lewis, framkvæmdastjóri, Gjermund Mathisen og Fiona M. Cloarec,
fulltrúar á lögfræði- og framkvæmdasviði;

––

Framkvæmdastjórn Evrópusambandsins („framkvæmdastjórnin“).í
fyrirsvari sem umboðsmenn eru Marketa Simerdova, Lui Banciella, og
Ken Mifsud-Bonnici, hjá lagadeildinni.
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með tilliti til skýrslu framsögumanns,
og munnlegs málflutnings umboðsmanns stefnanda Stefáns Geirs
Þórissonar, umboðsmanns stefnda, Einars Karls Hallvarðssonar,
umboðsmanns ríkisstjórnar Tékklands, David Hadroušek, fulltrúa
eftirlitsstofnunar EFTA, Xavier Lewis og Maria Moustakali, og fulltrúa
framkvæmdastjórnarinnar, Marketa Simerdova, Luis Banciella og Ken
Mifsud-Bonnici, sem fram fór 16. nóvember 2011,
kveðið upp svofelldan

Dóm
I

Löggjöf
EES-réttur
1

Ákvæði 11. gr. EES- samningsins er svohljóðandi:
Magntakmarkanir á innflutningi, svo og allar ráðstafanir sem hafa
samsvarandi áhrif, eru bannaðar milli samningsaðila.

2

Ákvæði 13. gr. EES- samningsins er svohljóðandi:
Ákvæði 11. og 12.gr. koma ekki í veg fyrir að leggja megi á innflutning,
útflutning eða umflutning vara bönn eða höft sem réttlætast af

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

197
192

of public morality, public policy or public security; the protection
of health and life of humans, animals or plants; the protection of
national treasures possessing artistic, historic or archaeological
value; or the protection of industrial and commercial property. Such
prohibitions or restrictions shall not, however, constitute a means of
arbitrary discrimination or a disguised restriction on trade between the
Contracting Parties.
3

Directive 2001/83/EC of the European Parliament and of the
Council of 6 November 2001 on the Community code relating to
medicinal products for human use (“the Directive”) (OJ 2001 L
311, p. 67) was incorporated into the EEA Agreement by Decision
of the EEA Joint Committee No 82/2002 of 25 June 2002,
amending Annex II to the EEA Agreement.

4

Article 6(1) of the Directive reads as follows:
No medicinal product may be placed on the market of a Member State
unless a marketing authorisation has been issued by the competent
authorities of that Member State in accordance with this Directive
or unless an authorisation has been granted in accordance with
Regulation (EC) No 726/2004, read in conjunction with Regulation
(EC) No 1901/2006 of the European Parliament and of the Council of
12 December 2006 on medicinal products for paediatric use.

5

Article 48 of the Directive reads as follows:
Member States shall take all appropriate measures to ensure that
the holder of the manufacturing authorisation has permanently and
continuously at his disposal the services of at least one qualified
person, in accordance with the conditions laid down in Article 49,
responsible in particular for carrying out the duties specified in Article
51.

6

Article 51 of the Directive provides as follows:
1. Member States shall take all appropriate measures to ensure
that the qualified person referred to in Article 48, without prejudice to
his relationship with the holder of the manufacturing authorisation, is
responsible, in the context of the procedures referred to in Article 52,
for securing:
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almennu siðferði, allsherjarreglu, almannaöryggi, vernd lífs og heilsu
manna eða dýra eða gróðurvernd, vernd þjóðarverðmæta, er hafa
listrænt, sögulegt eða fornfræðilegt gildi, eða vernd eignarréttinda á
sviði iðnaðar og viðskipta. Slík bönn eða höft mega þó ekki leiða til
gerræðislegrar mismununar eða til þess að duldar hömlur séu lagðar á
viðskipti milli samningsaðila.
3

Tilskipun Evrópuþingsins og ráðsins 2001/83/EB frá 6.
nóvember 2011 um bandalagsreglur um lyf sem ætluð eru
mönnum (tilskipunin) (OJ 2001 L 311, bls. 67) var tekin upp í
EES-samninginn með ákvörðun sameiginlegu EES-nefndarinnar
nr. 82/2002 frá 25. júní 2002, og breytir II. viðauka við EESsamninginn.

4

Í 1. mgr. 6. gr. tilskipunarinnar segir:
Óheimilt er að setja lyf á markað í aðildarríki fyrr en lögbær yfirvöld í
aðildarríkinu hafa gefið út markaðsleyfi í samræmi við þessa tilskipun
eða leyfi hefur verið veitt í samræmi við reglugerð (EB) nr. 726/2004
sbr. reglugerð (EB) Evrópuþingsins og ráðsins nr. 1901/2006 frá 12.
desember, 2006 um lyf fyrir börn.

5

Í 48. gr. tilskipunarinnar segir:
Aðildarríki skulu gera allar nauðsynlegar ráðstafanir til að tryggja að
handhafi markasleyfisins hafi til frambúðar og stöðugt að minnsta kosti
einn menntaðan og hæfan einstakling í þjónustu sinni sem, í samræmi
við þau skilyrði sem mælt er fyrir um í 49. gr., hefur aðallega þeim
skyldum að gegna sem lýst er í 51.gr.

6

Í 51. gr. tilskipunarinnar segir:
1. Aðildarríki skulu gera allar nauðsynlegar ráðstafanir til að tryggja
að menntaði og hæfi einstaklingurinn, sem um getur í 48. gr., beri,
með fyrirvara um tengsl hans við handhafa framleiðluleyfisins, ábyrgð,
að því er varðar málsmeðferðina sem um getur í 52. gr., á því að
tryggja að:
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(a) in the case of medicinal products manufactured within the
Member States concerned, that each batch of medicinal products
has been manufactured and checked in compliance with the
laws in force in that Member State and in accordance with the
requirements of the marketing authorisation;
(b) in the case of medicinal products coming from third countries,
irrespective of whether the product has been manufactured in
the Community, that each production batch has undergone in a
Member State a full qualitative analysis, a quantitative analysis
of at least all the active substances and all the other tests or
checks necessary to ensure the quality of medicinal products in
accordance with the requirements of the marketing authorisation.
The batches of medicinal products which have undergone such
controls in a Member State shall be exempt from the controls if they
are marketed in another Member State, accompanied by the control
reports signed by the qualified person.
7

Article 59 of the Directive sets out the information that a package
leaflet must include, for example, the necessary and usual
instructions for proper use, and a description of the adverse
reactions which may occur under normal use of the medicinal
product and, if necessary, the action to be taken in such a case.

8

Article 63 of the Directive reads as follows:
1. The particulars for labelling listed in Articles 54, 59 and 62 shall
appear in the official language or languages of the Member State
where the product is placed on the market.
…
2. The package leaflet must be written in clear and understandable
terms for the users and be clearly legible in the official language or
languages of the Member State where the medicinal product is placed
on the market.
…
3. When the product is not intended to be delivered directly to the
patient, the competent authorities may grant an exemption to the
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(a) þegar um er að ræða lyf, framleidd í hlutaðeigandi aðildarríki, að
hver framleiðlulota lyfja hafi verið framleidd og prófuð í samræmi
við gildandi lög í þessu aðildarríki og í samræmi við skilyrði fyrir
markaðsleyfi;
(b) þegar um er að ræða lyf, sem eru flutt inn frá þriðju löndum og
án tillits til þess hvort framleiðslan hafi átt sér stað í Bandalaginu
eða ekki, að eigindleg fullnaðargreining hafi farið fram í aðildarríki
á hverri framleiðslulotu, að megindleg greining hafi farið fram á
a.m.k. öllum virku efnunum og að allar annars konar prófanir og
eftirlit, sem þörf er á til að tryggja gæði lyfja í samræmi við skilyrði
fyrir markaðsleyfi, hafi líka farið fram.
Hafi framleiðslulotur lyfja staðist gæðaeftirlit í einu aðildarríki skulu
þær undanþegnar eftirlitinu ef þær eru markaðssettar í öðru aðildarríki
og þeim fylgja eftirlitsskýrslur sem undirritaðar eru af menntuðum og
hæfum einstaklingi.
7

Í 59. gr. tilskipunarinnar segir að í fylgiseðli verði meðal annars
að koma fram nauðsynlegar og venjulegar leiðbeiningar um rétta
notkun, og lýsingu á óæskilegum verkunum sem geta komið fram
við venjulega notkun lyfsins og, ef þörf krefur, hvað skuli gera í
slíkum tilfellum.

8

Í 63. gr. tilskipunarinnar segir:
1. Upplýsingarnar, sem eru tilgreindar í 54., 59. og 62. gr.,
skulu skráðar á opinberu tungumáli eða opinberum tungumálum
aðildarríkisins þar sem lyfið er sett á markað.
…
2. Fylgiseðillinn skal vera auðlæsilegur og auðskiljanlegur fyrir
notandann og á opinberu tungumáli eða tungumálum aðildarríkisins
þar sem lyfið er sett á markað.
…
3. Lögbær yfirvöld geta veitt undanþágu frá þeirri skyldu að tilteknar
upplýsingar komi fram á merkimiða og fylgiseðli og að fylgiseðillinn
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obligation that certain particulars should appear on the labelling
and in the package leaflet and that the leaflet must be in the official
language or languages of the Member State in which the product is
placed on the market.
9

Article 82 of the Directive reads as follows:
…
Member States shall take all appropriate measures to ensure that
persons authorized or entitled to supply medicinal products to the
public are able to provide information that makes it possible to trace
the distribution path of every medicinal product.

National law
10

Directive 2001/83 has been implemented in Icelandic law by
the Medicinal Products Act No 93/1994 and subsequently by
Regulation No 699/1996 on the importation and wholesale
distribution of medicinal products (“the Icelandic Regulation”).

11

According to Article 7 of the Icelandic Medicinal Products Act,
only medicinal products that have a valid Icelandic marketing
authorisation may be imported and placed on the market in
Iceland. That article implements Article 6 of the Directive.

12

Articles 13 and 14 of the Icelandic Regulation, which implement
Article 51 of the Directive, provide as follows:
Article 13
Whoever imports a medicinal product, which has a marketing
authorisation in Iceland, from other EEA States, shall have at his
disposal a Qualified Person. The Qualified Person shall ensure that
each batch of a medicinal product is produced in accordance with
Good Manufacturing Practice for Medicinal Products and that its
quality is in line with the provisions which form the basis for granting
the marketing authorisation. The Qualified Person shall approve each
batch in writing, thereby attesting that the quality of the medicinal
product is in accordance with the criteria as set out in the second
paragraph [sic] above. A register of all approved batches shall be
maintained.
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skuli vera á opinberu tungumáli eða tungumálum aðildarríkisins þar
sem lyfið er sett á markað ef ekki er til þess ætlast að viðkomandi lyf sé
afhent beint til sjúklinga.
9

Í 82. gr. tilskipunarinnar segir:
…
Aðildarríki skulu gera allar viðeigandi ráðstafanir til að tryggja að þeir
sem hafa leyfi eða rétt til að afgreiða lyf til neytenda geti lagt fram
upplýsingar sem gera kleift að rekja dreifingarferil allra lyfja.

Landsréttur
10

Tilskipun 2001/83 var innleidd í íslenska löggjöf með lyfjalögum
nr. 93/1994, sbr. síðari breytingar á þeim lögum, og síðar með
reglugerð nr. 699/1996 um innflutning og heilsöludreifingu lyfja,
með síðari breytingum („íslenska lyfjareglugerðin“).

11

Samkvæmt 7. gr. lyfjalaga, er einungis heimilt að flytja til
landsins og setja á íslenskan markað lyf að fengnu markaðsleyfi
Lyfjastofnunar. Sú grein innleiðir 6. gr. tilskipunarinnar.

12

Í 13. og 14. gr. íslensku lyfjareglugerðarinnar, sem innleiða 51. gr.
tilskipunarinnar, segir:
13. grein
Sá sem flytur inn lyf, sem hefur markaðsleyfi hér á landi, frá öðrum
ríkjum EES skal hafa í þjónustu sinni ábyrgðarhafa. Ábyrgðarhafinn
skal ganga úr skugga um, að sérhver lota lyfs, sé framleidd í samræmi
við góða framleiðsluhætti í lyfjagerð og að gæði þess séu í samræmi
við skilyrði, sem liggja til grundvallar veitingu markaðsleyfisins.
Ábyrgðarhafinn skal samykkja hverja lotu skriflega og votta með því að
gæði lyfs séu í samræmi við skilyrði 2. málsgreinar. Haldin skal skrá yfir
samykkt einstakra framleiðslulota.
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Article 14
The controls required in paragraph 2 of Article 13 can be waived if
they have been conducted in another EEA State and if a Control Report
is presented for confirmation to that effect.

II Facts and procedure
13

By letter of 25 March 2011, registered at the Court on 31 March
2011, Reykjavík District Court made a request for an Advisory
Opinion in a case pending before it between Grund and the
Icelandic Medicines Agency.

14

The Plaintiff is a nursing home which purchases medicinal
products for the people in its care. The case concerns the
importation of the four medicinal products FUCIDIN KREM 2 %,
PEVARYL KREM 1%, MILDISON LIPID KREM 1% and SERETIDE
INH.PULV. 207250 DISKUS which the Plaintiff purchased from
the wholesaler Norsk Medisinaldepot AS in Norway in 2008.

15

By a decision of 20 October 2008, the Defendant, the Icelandic
Medicines Agency, refused to allow these imports. Medicinal
products with the same names are on the Icelandic market with
valid Icelandic national marketing authorisations. However, in
the Defendant’s view, the invoice and the Norwegian summary of
product characteristics, which were provided by the Plaintiff, did
not confirm that the products fulfilled the requirements of the
Icelandic marketing authorisations. According to the Defendant,
the Plaintiff should have provided a control report, as referred
to in Article 14 of the Icelandic Regulation and Article 51 of the
Directive, confirming that the medicinal products fulfilled the
requirements of the Icelandic marketing authorisations.

16

By a letter of 1 December 2008, the Plaintiff requested the
Defendant to review its refusal. The Defendant rejected that
request by a letter of 15 December 2008 in which it stated
that the importation was not permitted, as a summary of the
properties of the medicinal products was not regarded as
equivalent to the control report it had requested by letter of 20
October 2008.
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14. grein
Heimilt er að sleppa athugunum sem gerð er krafa um í 2. málsgr.
13.gr., ef þær hafa verið framkvæmdar í öðru aðildarríki EES og hverri
framleiðslulotu fylgir gæðavottorð því til staðfestingar.

II Málavextir og meðferð málsins
13

Með bréfi dagsettu 25. mars 2011, sem skráð var í málaskrá
dómstólsins, óskaði Héraðsdómur Reykjavíkur eftir ráðgefandi
áliti í máli sem rekið er fyrir dómstólnum milli Grundar, elli- og
hjúkrunarheimilis og Lyfjastofnunar.

14

Stefnandi er elli- og hjúkrunarheimili sem kaupir inn lyf fyrir
vistmenn sína. Mál þetta varðar innflutning fjögurra lyfja FUCIDIN
KREM 2%, PEVARYL KREM 1%, MILDISON LIPID KREM 1% og
SERETIDE INH.PULV. 207250 DISKUS sem stefnandi keypti frá
norsku heildsölunni Norsk Medisinaldepot AS í Noregi árið 2008.

15

Með ákvörðun frá 20. október 2008, synjaði stefndi, Lyfjastofnun,
umsókn stefnanda um leyfi til þess að flytja inn þessi lyf. Lyf
með sömu heitum eru á íslenskum markaði á grundvelli gildra
íslenskra markaðsleyfa. Það er hins vegar mat stefnda að
reikningurinn og norskir fylgiseðlar með lyfjunum, sem stefnandi
lagði fram, staðfesti ekki að lyfin fullnægi þeim skilyrðum sem
sett eru í íslensku markaðsleyfunum. Telur stefndi að stefnandi
hafi átt að leggja fram „gæðavottorð“ (e: control report), sbr.
14. gr. lyfjareglugerðarinnar og 51. gr. tilskipunar 2001/83,
þar sem fram komi að lyfin hafi fullnægt skilyrðum íslenska
markaðsleyfisins.

16

Með bréfi dagsettu 1. desember 2008, óskaði stefnandi eftir því
að stefndi endurskoðaði synjun sína. Stefndi hafnaði þeirri beiðni
með bréfi dagsettu 15. desember 2008 þar sem tilgreint er að
innflutningurinn hafi ekki verið heimilaður þar sem talið var að
fylgiseðlar lyfjanna gætu ekki jafngilt gæðavottorði sem óskað
hafði verið eftir með bréfi dagsettu 20. október 2008.
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17

The Plaintiff appealed against the rejection. By a ruling of 18
January 2010, the Ministry of Health upheld the Defendant’s
decision. In the case now pending before Reykjavík District
Court, the Plaintiff seeks to have the Ministry’s ruling set aside.
Moreover, the Plaintiff also seeks, inter alia, a declaration by
the national court that the requirements under Icelandic law
concerning exemptions from labelling in Icelandic were satisfied
in connection with the importation of the medicinal products.
The Defendant rejects the Plaintiff’s claims and submits that the
Ministry’s ruling is in conformity with legislation and other rules.

18

In the proceedings before the national court, the Plaintiff
contends that the provisions of Articles 13 and 14 of the
Icelandic Regulation and Article 51 of the Directive, referred to
by the Defendant, apply only to parties that import medicinal
products for further distribution and not to parties such as the
Plaintiff, which imports these products for use by the persons in
its care. The Plaintiff submits further that it bases its case partly
on the final subparagraph of Article 51(1) of the Directive and
argues that on the basis of that provision it cannot be required to
submit the control report required by the Defendant.

19

By a ruling of 23 February 2011, the District Court decided
to seek an Advisory Opinion from the EFTA Court on the
interpretation of the Directive and, as appropriate, of other EEA
legislation.

20

The following questions were submitted:
1. Is Directive 2001/83/EC and, as appropriate, other relevant EEA
legislation, including Articles 11-13 of the EEA Agreement on the free
movement of goods, to be interpreted as meaning that a health care
institution such as the Plaintiff, which provides people with health care
and medical services, may not import, for use by the people in the care
of the institution, medicinal products from Norway which have been
granted Norwegian national marketing authorisation, by reference to
an Icelandic national marketing authorisation for medicinal products
under the same name, if the authorisations were granted before
Directive 2001/83/EC entered into force?
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17

Stefnandi kærði þessa synjun stefnda. Með úrskurði 18. janúar
2010, staðfesti heilbrigðisráðuneytið ákvörðun stefnda. Í málinu,
sem rekið er fyrir Héraðsdómi Reykjavíkur, krefst stefnandi þess
að úrskurður heilbrigðisráðuneytisins verði felldur úr gildi. Þar
að auki, krefst stefnandi þess, meðal annars, að viðurkennt verði
með dómi að skilyrðum íslenskrar löggjafar um undanþágu frá
merkingum á íslensku sé fullnægt vegna innflutnings stefnanda á
lyfjunum. Stefndi hafnar hins vegar kröfum stefnanda og telur að
úrskurður ráðuneytisins sé í samræmi við lög og aðar reglur.

18

Við meðferð málsins fyrir Héraðsdómi Reykjavíkur staðhæfir
stefnandi að ákvæði 13. og 14. gr. íslensku lyfjareglugerðarinnar
og 51. gr. tilskipunar 2001/83, sem stefndi vísar til, eigi aðeins
við um aðila sem flytja inn lyf til frekari dreifingar en ekki
um aðila eins og stefnanda, sem flytur inn þessi lyf einungis
til einkanota fyrir vistmenn sína. Stefnandi vísar jafnframt til
lokamálsliðar 1. mgr. 51. gr. tilskipunarinnar og heldur því fram
að stefndi geti ekki gert kröfu um gæðavottorð á grundvelli þess
ákvæðis.

19

Á grundvelli úrskurðar frá 23. febrúar 2011, ákvað Héraðsdómur
Reykjavíkur að leita ráðgefandi álits EFTA-dómstólsins um túlkun
tilskipunarinnar sem og, eftir því sem við á, annarrar EESlöggjafar.

20

Eftirfarandi spurningar voru lagðar fyrir dómstólinn:
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1. Ber að skýra ákvæði tilskipunar Evrópuþingsins og ráðsins
nr. 2001/83 og eftir atvikum annarrar EES löggjafar, þ.á.m. 11. –
13. gr. meginmáls EES-samningsins um frjálsa vöruflutninga þannig,
að sjúkrastofnun eins og stefnandi, sem veitir fólki heilbrigðis- og
sjúkraþjónustu, geti ekki flutt inn lyf til notkunar fyrir heimilismenn sína
frá Noregi sem hafa norskt landsmarkaðsleyfi með vísan til íslensks
landsmarkaðsleyfis lyfja með sama heiti, ef leyfin voru gefin út áður en
tilskipun nr. 2001/83 tók gildi?

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

207
197

2. If this is the situation, then how is a health-care institution like the
Plaintiff, which maintains that medicinal products imported from
another EEA Contracting Party have Icelandic marketing authorisation,
to demonstrate that this is the case? Is Article 51(1) i.f. of Directive
2001/83/EC of the European Parliament and of the Council to be
interpreted as meaning that the health-care institution is required
to present a control report to the Defendant as the competent
surveillance authority? Is it possible that less stringent requirements
regarding the burden of proof could be made regarding the import of
medicinal products from Norway, if the products are not intended for
further sale or other distribution or marketing in Iceland, but only for
the use of persons in the care of the health-care institution?
3. Do the competent authorities have completely unrestricted
discretion as to whether, and then to whom, they grant exemptions
under Article 63(3) of Directive 2001/83/EC of the European
Parliament and of the Council in the case of medicinal products that
are imported by a health-care institution such as the Plaintiff when the
products are not intended for self-administration but are prepared by
a pharmacist employed by the health-care institution and delivered to
the users in specially-designed medicinal-product boxes?
21

Reference is made to the Report for the Hearing for a fuller
account of the legal framework, the facts, the procedure and the
written observations submitted to the Court, which are mentioned
or discussed hereinafter only insofar as is necessary for the
reasoning of the Court.

III The first and second questions
22

By its first question, the referring court essentially asks whether
the Plaintiff’s importation of the four said medicinal products
from Norway to Iceland may be rejected on the basis that the
products in question, which have marketing authorisations
in Norway, do not satisfy the requirements of the Icelandic
marketing authorisations for products having the same name
as those imported. In this regard, the national court also asks
whether it is of any significance if the authorisations were granted
before the Directive entered into force.
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2. Sé svo, með hvaða hætti ber sjúkrastofnun eins og stefnanda,
sem heldur því fram að lyf flutt inn frá öðru EES-ríki hafi íslenskt
markaðsleyfi, að færa sönnur á að svo sé? Ber að skýra ákvæði
1. mgr. 51. gr. i.f. tilskipunar Evrópuþingsins og ráðsins nr.
2001/83 þannig að sú krafa sé gerð til sjúkrastofnunarinnar að hún
framvísi eftirlitsskýrslu (e. control report) til stefnda sem lögbærs
lyfjainnflutningseftirlitsaðila? Er mögulegt að vægari sönnunarköfur
séu gerðar við innflutning á lyfjum frá Noregi, ef lyfin eru ekki ætluð til
áframhaldandi sölu eða annarrar dreifingar eða markaðssetningar á
Íslandi, heldur einungis til notkunar fyrir vistmenn á sjúkrastofnuninni?

3. Hafa þar til bær yfirvöld algerlega frjálst mat um það hvort og
hverjum þau veiti undanþágu samkvæmt 3. mgr. 63. gr. tilskipunar
Evrópuþingsins og ráðsins nr. 2001/83 ef um er að ræða lyf sem flutt
eru inn af sjúkrastofnun eins og stefnanda og lyfin eru ekki ætluð til
sjálfsmeðferðar, heldur höfð til af lyfjafræðingi sjúkrastofnunarinnar og
afhent neytendum í þar til gerðum lyfjaboxum?

21

Vísað er til skýrslu framsögumanns um frekari lýsingu löggjafar,
málsatvika, meðferðar málsins og skriflegra greinargerða sem
dómstólnum bárust, sem verða ekki nefnd eða rakin nema að því
leyti sem forsendur dómsins krefjast.

III Fyrsta og önnur spurningin

22

Fyrsta spurning héraðsdóms lýtur í meginatriðum að því hvort
heimilt sé að synja innflutningi stefnanda á umræddum fjórum
lyfjum frá Noregi til Íslands á grundvelli þess að lyfin, sem hafa
markaðsleyfi í Noregi, uppfylli ekki skilyrði um markaðsleyfi
á Íslandi fyrir lyf sem bera sama heiti. Í því sambandi spyr
héraðsdómur einnig hvort það skipti einhverju máli hvort leyfin
voru veitt áður en tilskipunin tók gildi.
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23

By its second question, the referring court asks, in essence, in the
event that the first question is answered in the affirmative, how
the Plaintiff is to demonstrate that the conditions of the Icelandic
marketing authorisations are fulfilled, in particular whether the
Plaintiff, whose intention is to use the products solely within its
institution, must present control reports referred to in Article 51
of the Directive. The Court considers it appropriate to address
these questions together.

Observations submitted to the Court
24

The Plaintiff argues that, pursuant to the regime established by
the Directive, it cannot be required to submit control reports for
the purposes of importing the medicinal products concerned.

25

The Plaintiff observes that the Defendant bases its refusal to
allow the importation on Articles 13 and 14 of the Icelandic
Regulation. As those articles were adopted to implement the rules
established in Article 51 of the Directive, the Plaintiff contends
that the Icelandic Regulation must be interpreted in light of that
provision.

26

In this regard, the Plaintiff argues that Article 51(1) of the
Directive only governs the situation where the imported medicinal
products are meant for further distribution on the market. The
wording of the provision clearly refers only to marketing and
not importation by a health care institution for the direct use of
its patients. In any event, the Plaintiff’s purchase of medicinal
products from Norway does not constitute importation for the
purposes of Title IV on manufacturing and importation of the
Directive, including Article 51, since both Norway and Iceland are
Contracting Parties to the EEA.

27

According to the Plaintiff, it is common ground between the
parties that the medicinal products in question have both
Norwegian and Icelandic national marketing authorisations. It
is of no importance whether these authorisations were granted
before or after the Directive entered into force.
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Ef fyrstu spurningunni er svarað játandi, lýtur önnur spurning
héraðsdóms að því hvernig stefnandi eigi að sýna fram á að
skilyrði íslensks markaðsleyfis séu uppfyllt, og þá einkum
hvort stefnandi, sem ætlar aðeins að nota lyfin innan eigin
stofnunar, verði að leggja fram gæðavottorð í samræmi við 51. gr.
tilskipunarinnar. Telur dómstóllinn að rétt sé að fjalla um þessar
spurningar í einu lagi.

Athugasemdir bornar fram við EFTA-dómstólinn
24

Stefnandi heldur því fram að, samkvæmt því fyrirkomulagi
sem sett er fram í tilskipuninni, sé ekki hægt að krefjast þess
að gæðavottorð (e. control report) séu lögð fram í tengslum við
innflutning umræddra lyfja.

25

Stefnandi bendir á að stefndi byggir synjun sína um
innflutningsleyfi á 13. og 14. gr. íslensku lyfjareglugerðarinnar.
Telur stefnandi að túlka beri íslensku lyfjareglugerðina í ljósi 51.
gr. tilskipunarinnar þar sem umrædd ákvæði reglugerðarinnar hafi
verið sett til að lögleiða þær reglur sem settar eru fram í þeirri
grein.

26

Í því samhengi heldur stefnandi því fram að 1. mgr. 51. gr.
tilskipunarinnar eigi aðeins við þegar um er að ræða frekari
dreifingu innfluttra lyfja á markaði. Orðalag ákvæðisins eigi
augljóslega við um þegar lyf eru sett á markað en ekki þegar
sjúkrastofnun flytur inn lyf sem aðeins eru ætluð sjúklingum
hennar. Hvað sem öðru líður, fellur innflutningur stefnanda
á lyfjum frá Noregi ekki undir innflutning í skilningi IV. bálks
tilskipunarinnar um framleiðslu og innflutning, þar á meðal 51.
gr., þar sem bæði Noregur og Ísland eru aðilar að EES.

27

Stefnandi tekur fram að aðilar málsins séu sammála um að
umrædd lyf séu bæði með norskt og íslenskt markaðsleyfi. Telur
hann engu máli skipta hvort þessi leyfi voru veitt áður eða eftir að
tilskipunin tók gildi.
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28

The Plaintiff asserts that it has done everything in its power to
describe the characteristics of the medicinal products and to
demonstrate that the requirements of the Icelandic marketing
authorisations are fulfilled. The Plaintiff presented certificates
on the origin and nature of each product, as well as a statement
from Norsk Medisinaldepot containing information on the origin
of the purchase of the medicinal product. There is also detailed
information on the products from the Norwegian Medicines
Control Agency.

29

The Defendant, supported by the Icelandic Government, submits
that the first question must be answered in the affirmative. It
argues that according to Article 7 of the Medicinal Products Act
and Article 6 of the Directive, only medicinal products fulfilling
the requirements of a valid Icelandic marketing authorisation may
be imported and placed on the market in Iceland. This applies
even if the Plaintiff’s purchase is not regarded as importation
for further distribution. The same security requirements apply
irrespective of where the products are used, whether in private
homes or health care institutions. Thus, a medicinal product
used in a nursing home must have an Icelandic marketing
authorisation.

30

The Defendant notes that the four medicinal products concerned
have Norwegian marketing authorisations, valid only in Norway.
Medicinal products with the same names are on the Icelandic
market with Icelandic marketing authorisations. However, neither
the labelling of the products nor the patient information leaflet
was fully or even partly in Icelandic. According to the Defendant,
this confirms that the products have not been released for the
Icelandic market.

31

In the Defendant’s view, traceability of medicinal products is of
major importance for safeguarding public health. The holder of
the national marketing authorisation is responsible for informing
the competent national authority of defects or safety issues.
However, the holder of the marketing authorisation will not be
aware of a wholesaler selling the product to another EEA State,
in this case Iceland. In turn, the wholesaler in one EEA State, in
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Stefnandi heldur því fram að hann hafi gert allt sem í hans
valdi stendur til að lýsa eiginleikum lyfjanna og sýna fram á að
skilyrðum fyrir markaðsleyfi á Íslandi sé fullnægt. Stefnandi
hafi lagt fram vottorð um uppruna og tegund hverrar vöru, sem
og yfirlýsingu frá Norsk Medisinaldepot með upplýsingum um
uppruna lyfjanna. Þar er einnig að finna ítarlegar upplýsingar um
vörurnar frá norska lyfjaeftirlitinu.

29

Stefndi telur að fyrstu spurningunni beri að svara játandi og tekur
ríkisstjórn Íslands jafnframt undir þá skoðun. Haldið er fram að
samkvæmt 7. gr. lyfjalaga og 6. gr. tilskipunarinnar, megi einungis
flytja inn og setja á íslenskan markað þau lyf sem uppfylla skilyrði
um gilt íslenskt markaðsleyfi á Íslandi. Þetta eigi við jafnvel þótt
stefnandi teljist ekki hafa keypt lyfin í því skyni að flytja þau
inn til frekari dreifingar. Sömu öryggiskröfur gildi án tillits til
þess hvar lyfin eru notuð, hvort heldur sem er á einkaheimilum
eða á sjúkrastofnunum. Því verði lyf sem notuð eru á elli- og
hjúkrunarheimilum að hafa íslenskt markaðsleyfi.

30

Stefndi tekur fram að umrædd fjögur lyf hafi norskt markaðsleyfi,
sem sé einungis gilt í Noregi. Lyf með sömu heitum eru á
íslenskum markaði á grundvelli gildra íslenskra markaðsleyfa.
Hins vegar voru hvorki merkingar lyfjanna né fylgiseðlar á
íslensku, ekki einu sinni að hluta til. Stefndi telur að þetta
staðfesti að lyfin hafi ekki verið ætluð fyrir íslenskan markað.

31

Það er mat stefnda að rekjanleiki lyfja sé afar mikilvægur til að
standa vörð um líf og heilsu manna. Handhafi markaðsleyfis í
aðildarríki er ábyrgur fyrir því að upplýsa lögbær yfirvöld um
galla eða atriði sem lúta að öryggi. Hins vegar er handhafa
markaðsleyfisins ekki kunnugt um hvort heildsali selur vöruna til
annars EES-ríkis, í þessu tilviki Íslands. Þá beri heildsali í einu
EES-ríki, í þessu tilviki Noregi, ekki ábyrgð á því að tryggja að lyf
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this case Norway, is not responsible for ensuring that a medicinal
product fulfils the requirements of a marketing authorisation
in another EEA State, for example Iceland. In such a situation,
the traceability of a defective batch of a medicinal product is
compromised.
32

The Defendant submits further that since the Plaintiff did not
apply for a parallel import licence, the proper way to confirm
that the products have been released for the Icelandic market
is to provide control reports, as referred to in Article 51 of the
Directive. The control report confirms that each batch of product
meets the requirements on which the marketing authorisation is
based. According to the Defendant, although Article 51 of the
Directive is included in a chapter dealing with manufacture and
importation, it establishes the basic rules which apply to all trade
in medicinal products within the EEA. The security requirements
with regard to the purchase of medicinal products are applicable
not only to wholesalers, but also to parties permitted to purchase
medicinal products from them, such as health care institutions.

33

The Czech Government argues that trade in medicinal products
between Norway and Iceland should not be regarded as
importation within the meaning of the Directive, since it does not
concern products coming from outside the internal market, but
intra-EEA trade. In addition, the Plaintiff cannot be said to have
imported the medicinal products with the intention to place them
on the market in Iceland. In essence, for the purposes of the
Directive, there is no difference between the Plaintiff and a mere
customer who buys medicinal products while travelling abroad.

34

In any event, the Czech Government argues that, subject to
compliance with EEA law, in particular the provisions on free
movement of goods, EEA States are empowered to lay down
rules regarding the provision of medicinal products to hospitals.
In this regard, the requirements imposed on the Plaintiff in the
main proceedings may not be considered a restriction on the free
movement of goods, if they apply to all relevant traders operating
within the national territory and if they affect in the same manner,
in law and in fact, the marketing of domestic products and those
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uppfylli skilyrði markaðsleyfis í öðru EES-ríki, til dæmis á Íslandi.
Við þær aðstæður sé tvísýnt um að unnt sé að rekja gallaðar
framleiðslulotur lyfja.

32

Stefndi heldur því jafnframt fram að þar sem stefnandi sótti
ekki um leyfi fyrir samhliða innflutningi, beri að sýna fram á að
lyfin hafi verið sett á íslenskan markað með því að leggja fram
gæðavottorð, eins og mælt er fyrir um í 51. gr. tilskipunarinnar.
Gæðavottorð staðfesti að hver framleiðslulota lyfs uppfylli þau
skilyrði sem sett eru í markaðsleyfi. Heldur stefndi því fram að,
þótt 51. gr. tilskipunarinnar sé í kafla sem taki til framleiðslu
og innflutnings, feli hún í sér grundvallarreglu sem eigi við
um öll viðskipti með lyf innan Evrópska efnahagssvæðisins.
Öryggiskröfur varðandi lyfjakaup eigi ekki einungis við um
heildsala, heldur einnig um aðila sem hafa heimild til að kaupa lyf
af heildsölum, eins og sjúkrastofnanir.

33

Ríkisstjórn Tékklands heldur því fram að ekki beri að líta á
lyfjaviðskipti á milli Noregs og Íslands sem innflutning í skilningi
tilskipunarinnar, þar sem þau varði ekki lyf sem eiga uppruna sinn
utan innri markaðar, heldur viðskipti innan EES. Því sé ekki hægt
að segja að stefnandi hafi flutt inn lyfin í þeim tilgangi að setja
þau á markað á Íslandi. Í samræmi við tilgang tilskipunarinnar
sé í enginn grundvallarmunur á stefnanda og venjulegum
viðskiptavini sem kaupir lyf þegar hann ferðast erlendis.

34

Í því samhengi leggur ríkisstjórn Tékklands áherslu á að, í
samræmi við EES-rétt, einkum ákvæði EES-samningsins um
frjálsa vöruflutninga, geti EES-ríki sett reglur um dreifingu lyfja
til sjúkrahúsa. Að þessu leyti fela þær kröfur sem gerðar eru til
stefnanda ekki í sér takmörkun á frjálsum vöruflutningum, svo
framarlega sem sömu kröfur eru gerðar til allra þeirra sem stunda
lyfjaviðskipti innan landsvæðisins og hafa sömu áhrif, jafnt að
lögum sem og í reynd, á markaðssetningu innlendrar framleiðslu
og framleiðslu annarra EES-ríkja. Ef þessar kröfur flokkast sem
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of other EEA States. If, however, they are considered to constitute
a restriction, it may be justified under Article 13 EEA on grounds
relating to the protection of human health. In that connection,
the Government submits that the control report requirement is
justified having regard to the need for the medicines surveillance
authorities to have the relevant information on the products which
enter the market in Iceland.
35

The Norwegian Government questions whether the Directive
applies to a health care institution such as the Plaintiff, as the
imported medicinal products are not intended for further sale,
but only for the use of persons in the institution’s care.

36

Should the Directive apply, the Norwegian Government submits
that an importer must obtain a marketing authorisation in
accordance with the Directive, prior to marketing the medicinal
product in the State of importation. However, according to the
case-law of the ECJ, the provisions governing the issuance of
marketing authorisations cannot apply to a medicinal product
covered by a marketing authorisation in one EEA State which
is being imported by way of parallel import into another EEA
State, as this would constitute a measure having equivalent
effect to a quantitative restriction on the free movement of goods
under Article 11 EEA. Such a requirement cannot be imposed
on importers unless justified on grounds of public health under
Article 13 EEA.

37

The Spanish Government contends that the Directive establishes
requirements to be fulfilled regardless of the final destination
of medicinal products. Therefore, no distinction can be made
between products to be distributed and products to be selfadministered. The Government notes that the Plaintiff submitted
to the Defendant a summary of properties regarding the
medicinal products at issue. However, this appears insufficient
to fulfil the requirements of the Directive. The aim of such a
summary is not to enable the control of quality and quantity
of the medicinal product, but to inform the patient about the
properties of the medicinal product in an objective manner. The
question whether the Plaintiff demonstrated that the medicinal
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takmarkanir, kunna þær að vera réttlætanlegar á grundvelli 13. gr.
ESS-samningsins með vísan til sjónarmiða um að vernda heilsu
manna. Í þessu sambandi er það mat ríkisstjórnar Tékklands að
réttlætanlegt sé að krefjast gæðavottorðs því lyfjaeftirlitið þarfnist
viðeigandi upplýsinga um lyf sem fara á íslenskan markað.

35

Ríkisstjórn Noregs dregur í efa að tilskipunin eigi við um
sjúkrastofnanir, eins og stefnanda, þar sem innfluttu lyfin
eru ekki ætluð til sölu, heldur einungis til nota fyrir vistmenn
stofnunarinnar.

36

Eigi tilskipunin við, heldur ríksstjórn Noregs því fram að
innflytjanda beri að afla markaðsleyfis í samræmi við tilskipunina,
áður en hann setur lyfið á markað í innflutningsríkinu. Samkvæmt
dómaframkvæmd Evrópudómstólsins sé hins vegar ekki hægt
að beita reglum um útgáfu markaðsleyfis um lyf sem þegar
hafa markaðsleyfi í einu EES-ríki og flutt eru inn samhliða í
annað EES-ríki, þar sem það myndi hafa samsvarandi áhrif
og magntakmarkanir á innflutningi, samkvæmt 11. gr. EESsamningsins. Slíka kröfu sé ekki hægt að gera til innflytjenda
nema unnt sé að réttlæta hana á grundvelli sjónarmiða um vernd
lífs og heilsu manna í samræmi við 13. gr. EES-samningsins.

37

Ríkisstjórn Spánar staðhæfir að tilskipunin feli í sér kröfur sem
beri að uppfylla án tillits til þess hver endanlegur viðtökustaður
lyfja er. Því sé ekki hægt að gera greinarmun á vörum sem ætlaðar
eru til dreifingar og vörum til sjálfsmeðferðar. Ríkisstjórnin bendir
á að stefnandi hefur látið stefnda í té fylgiseðla fyrir umrædd lyf.
Það virðist hins vegar ekki nægja til að uppfylla þær kröfur sem
settar eru fram í tilskipuninni. Slíkum fylgiseðlum sé ekki ætlað
að tryggja eftirlit með gæðum og magni lyfjanna heldur frekar að
upplýsa sjúklinga um eiginleika lyfjanna á hlutlausan hátt. Það
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products imported were granted a marketing authorisation in
Iceland is for the national court to answer, as it requires an
analysis of facts.
38

ESA contends that a marketing authorisation, whether predating the Directive or not, cannot be relied upon by the Plaintiff
as a basis for importation of the medicinal products at issue.
Whilst no medicinal product may be placed on the market of
an EEA State unless a marketing authorisation has been issued,
as specified by Article 6(1) of the Directive, the marketing
authorisation relates to the product in general, and not the
individual batches manufactured.

39

In ESA’s view, a batch of a medicinal product cannot be imported
from one EEA State to another without being followed by the
necessary control report. Where control reports are not presented
by the importer, Article 51(1) of the Directive appears to imply
that the competent authorities may require that the controls to
which the control reports refer are carried out anew.

40

ESA cannot see any grounds for exemptions to be granted in
favour of imports made by a health care institution, such as the
Plaintiff, for use within that institution. The controls to which the
control reports refer, and which concern, inter alia, the quality of
the individual batches of the medicinal product, are of no less
importance in this context than in the context of importation for
wholesale or retail use.

41

The Commission submits that the Directive is applicable to
the purchase of medicinal products intended for the use by
the patients of a nursing home such as the Plaintiff. Since the
products are not for personal use, it follows from the scheme of
the Directive that they must be regarded as intended to be placed
on the market. According to the Commission, such imported
medicinal products are required to have a marketing authorisation
in the State of importation before being supplied to the public.

42

Article 51 of the Directive forms part of Title IV, which contains
provisions on the manufacture of medicinal products and their
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sé síðan í verkahring landsdómstóls að meta hvort stefnandi hafi
sýnt fram á að innfluttu lyfin hafi markaðsleyfi á Íslandi eða ekki,
enda krefjist slíkt mat þess að tekin sé afstaða til atvika málsins.
38

ESA staðhæfir að stefnandi geti ekki lagt markaðsleyfi, hvort sem
það var veitt áður eða eftir að tilskipunin tók gildi, til grundvallar
við innflutning umræddra lyfja. Þar sem engin lyf má setja á
markað innan EES-ríkis án markaðsleyfis sbr. 1. mgr. 6. gr.
tilskipunarinnar, tekur markaðsleyfið til vörunnar almennt, en ekki
til einstakra framleiðslulotna.

39

Það er mat ESA að ekki sé hægt að flytja inn framleiðslulotu
lyfja frá einu EES-ríki til annars án þess að leggja fram umbeðið
gæðavottorð. Leggi innflytjandi ekki fram gæðavottorð, megi túlka
1. mgr. 51. gr. tilskipunarinnar svo að lögbær yfirvöld geti krafist
þess að eftirlit sem gæðavottorðin grundvallast á fari fram að
nýju.

40

ESA fær ekki séð að nein rök hnígi til þess að veita skuli
undanþágu þegar sjúkrastofnun eins og stefnandi flytur inn lyf
til nota innan stofnunarinnar. Eftirlitið sem gæðavottorðin byggja
á, og varða meðal annars gæði einstakra framleiðslulota lyfja, sé
ekki síður mikilvægt í þessu sambandi en þegar um er að ræða
heildsölu eða smásölu.

41

Framkvæmdastjórnin bendir á að tilskipunin eigi við um
lyfjakaup þegar ætlunin er að nota þau fyrir vistmenn elli- og
hjúkrunarheimilis, líkt og stefnanda. Þar sem lyfin eru ekki
ætluð til einkanota, verður í samræmi við efni tilskipunarinnar
að ganga út frá því að ætlunin sé að setja þau á markað. Að
mati framkvæmdastjórnarinnar, er gerð krafa um að innflutt
lyf hafi markaðsleyfi í innflutningsríkinu áður en þau eru afhent
neytendum.

42

51. gr. tilskipunarinnar tilheyrir IV. bálki, sem inniheldur ákvæði
um framleiðslu og innflutning lyfja frá þriðju ríkjum. Þegar litið
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importation from third countries. Since the case concerns the
trade in medicinal products between two EEA States (intra-EEA
trade), and a manufacturing authorisation is not required for the
activities carried out by the Plaintiff, Article 51 of the Directive is
not applicable to the purchase in question. Since Article 13 of the
Icelandic Regulation requires control reports to be submitted also
in the case of intra-EEA trade, the Directive has been incorrectly
transposed in Iceland.
43

Moreover, the Commission asserts that the Directive does not
contain special provisions on intra-EEA trade. Instead, trade in
medicinal products within the EEA is governed by the primary law
rules on the free movement of goods.

44

According to the Commission, the four medicinal products in
question appear essentially similar to products having marketing
authorisation in Iceland, and the Plaintiff’s purchase must be
regarded as a parallel import.

45

Although the authorities in the State of importation are obliged
to require traceability information from parallel importers, it
follows from Case 104/75 De Peijper [1976] ECR 613 that the
authorities cannot require a parallel importer to provide control
reports. Since the parallel importer does not have access to
these manufacturing control reports, the national authorities
have to adopt a more active policy when they wish to verify the
controls carried out by the manufacturer on a given batch. The
requirement for control reports is thus evidently too onerous and
cannot be objectively justified.

46

According to the Commission, the authorities in the State
of import may require a parallel importer to have a parallel
import licence or other authorisation issued under a simplified
procedure, before it undertakes parallel imports. However,
assessment of an application for such an authorisation must
be limited to verification of the medicinal product imported
being compliant with the marketing authorisation in the State of
import.
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er til þess að málið varði lyfjaviðskipti milli tveggja EES-ríkja
(viðskipti innan EES), og að stefnandi þurfi ekki markaðsleyfi fyrir
starfsemi sinni, eigi 51. gr. tilskipunarinnar ekki við um umrædd
kaup. Þar sem 13. gr. íslensku lyfjareglugerðarinnar gerir kröfu
um að gæðavottorð séu einnig lögð fram þegar um er að ræða
viðskipti innan EES, hafi tilskipunin ekki verið lögleidd með réttum
hætti á Íslandi.
43

Auk þess heldur framkvæmdastjórnin því fram að tilskipunin feli
ekki í sér sérstök ákvæði um viðskipti innan EES. Þess í stað falla
viðskipti með lyf innan EES undir meginreglur EES-samningsins
um frjálsa vöruflutninga.

44

Að mati framkvæmdastjórnarinnar virðist umræddum fjórum
lyfjum svipa í meginatriðum til lyfja sem hafa markaðsleyfi á
Íslandi, og líta verði á kaup stefnanda sem samhliða innflutning.

45

Þótt yfirvöldum í innflutningsríkinu beri að krefja innflytjendur
sem stunda samhliða innflutning um upplýsingar um rekjanleika,
leiðir það af máli 104/75 De Peijper [1976] ECR 613 að yfirvöld
geta ekki krafist þess að innflytjandi sem stundar samhliða
innflutning leggi fram gæðavottorð. Þar sem innflytjandi sem
stundar samhliða innflutning hefur ekki aðgang að þessum
gæðavottorðum vegna framleiðslu, verða yfirvöld sjálf að hafa
aukið frumkvæði þegar þau óska eftir að sannreyna þau vottorð
sem framleiðandi gefur út fyrir hverja framleiðslulotu. Kröfur um
gæðavottorð eru því augljóslega of þungbærar og ekki hægt að
rökstyðja þær á málefnalegan hátt.

46

Samkvæmt framkvæmdastjórninni, geta yfirvöld í innflutningsríkinu krafist þess að innflytjandi sem stundar samhliða
innflutning hafi samhliða innflutningsleyfi eða annað leyfi sem
gefið er út á grundvelli einfaldaðrar málsmeðferðar áður en hann
hefur samhliða innflutning. Hins vegar verður mat umsóknar fyrir
slíkt leyfi að vera bundið við staðfestingu á því að innfluttu lyfin
séu í samræmi við markaðsleyfi í innflutningsríkinu.
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Findings of the Court
47

Directive 2001/83 repealed earlier directives on medicinal
products for human use, in particular Directive 65/65/EEC.
According to recital 1 of the preamble, the purpose of the
Directive is to codify, in the interests of clarity and rationality, the
earlier directives by assembling them in a single text. The case
law concerning the repealed directives may therefore be relevant
for the interpretation of Directive 2001/83.

48

Recital 2 of the preamble to the Directive states that the essential
aim of any rules governing the production, distribution and use of
medicinal products must be to safeguard public health. However,
as recital 3 sets out, this objective must be attained by means
which will not hinder trade in medicinal products within the
Community.

49

As stated in recital 14 of the preamble, the Directive represents
an important step towards achievement of the objective of the
free movement of medicinal products, in removing disparities
between national provisions – as follows from recitals 4 to 6 –
through laying down common rules on the control of medicinal
products and the duties incumbent upon the Member States’
competent authorities. Nonetheless, the Directive constitutes
merely a first stage in the harmonisation of national legislation on
the manufacture and distribution of medicinal products (compare
Case C-319/05 Commission v Germany [2007] ECR I-9811,
paragraph 36).

50

Accordingly, in areas where full harmonisation of national rules
has not been achieved, the rules of primary law concerning the
free movement of goods, in particular Article 11 EEA, continue to
apply in relation to the manufacture and marketing of specialised
pharmaceutical products.

51

It follows from Articles 2 and 6(1) of the Directive that no
industrially manufactured medicinal product may be placed on
the market of an EEA State unless a marketing authorisation
has been issued by the competent authority of that EEA State.
Alternatively, although not relevant to the case, an authorisation
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Álit dómstólsins
47

Með tilskipun 2001/83 voru fyrri tilskipanir um lyf sem ætlaðar
eru mönnum, einkum tilskipun 65/65/EBE, felldar úr gildi.
Samkvæmt fyrsta lið inngangsorða tilskipunarinnar, er tilgangur
hennar að taka saman fyrri tilskipanir og sameina þær í einn
kerfisbundinn heildartexta, til glöggvunar og hagræðingar. Af
þeim sökum kann dómaframkvæmd um þær tilskipanir sem
felldar hafa verið úr gildi því enn að eiga við um túlkun tilskipunar
2001/83.

48

Í öðrum lið inngangsorða tilskipunarinnar segir að reglur um
framleiðslu, dreifingu og notkun lyfja verði fyrst og fremst að miða
að því að tryggja almannaheilbrigði. Eins og kemur hins vegar
fram í lið 3, verður að ná þessu markmiði eftir leiðum sem hindra
ekki viðskipti með lyf innan bandalagsins.

49

Eins fram kemur í fjórtanda lið inngangsorðanna, er með
tilskipuninni stigið mikilvægt skref í átt að frjálsum flutningum
lyfja, þannig að komið sé í veg fyrir misræmi á milli ákvæða í
landslögum – eins og leiðir af fjórða til sjötta lið – með því að
setja almennar reglur um eftirlit með lyfjum og þær skyldur sem
lögbær yfirvöld aðildarríkjanna skulu gegna. Engu að síður telst
tilskipunin einungis vera fyrsti áfanginn í því að samræma þá
löggjöf aðildarríkjanna sem tekur til framleiðslu og dreifingar
lyfja, (sbr. mál C-319/05 Framkvæmdastjórnin gegn Þýskalandi
[2007] ECR I-9811, málsgr. 36).

50

Af þessu leiðir að grundvallarreglur EES-samningsins um frjálsa
vöruflutninga, einkum 11. gr. hans, gilda áfram um framleiðslu og
markaðssetningu sérstakra lyfja á svæðum þar sem samræming
landslaga hefur ekki náðst.

51

Það leiðir af 2. gr. og 1. mgr. 6. gr. tilskipunarinnar að ekki
má setja nein fjöldaframleidd lyf á markað innan EES-ríkis án
þess að lögbært yfirvald viðkomandi EES-aðildarríkis hafi veitt
markaðsleyfi. Þótt ekki sé um það að ræða í þessu tilviki, þá má
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can be issued in accordance with the centralised Community
authorisation procedure established by Regulation No 2309/93.
The purpose of the marketing authorisation requirement is
to demonstrate that the potential risks of the product are
outweighed by its therapeutic efficacy.
52

To that extent, it is irrelevant whether a marketing authorisation
was granted before the Directive entered into force, as long as
the authorisation is valid and satisfies the Directive’s rules in this
regard.

53

As the Commission correctly asserts, the Directive’s requirement
for a marketing authorisation applies to the purchase of
medicinal products by a nursing home such as the Plaintiff. As
the products are not for personal use, but intended to be made
available for the use of the Plaintiff’s patients, they must be
regarded as intended to be placed on the market, within the
meaning of Article 6(1) of the Directive. Thus, in order to make
the products available for such use, the Plaintiff must either
demonstrate that the products in question are covered by an
existing valid marketing authorisation in accordance with Article
6(1) or procure a new marketing authorisation.

54

As a precondition to the granting of a marketing authorisation,
Article 8 of the Directive requires that a series of documents
as well as precise, detailed information be submitted. This
requirement applies even where the medicinal product concerned
is covered by an authorisation issued by the competent authority
of another EEA State (compare, in a similar vein, Case C‑201/94
Smith & Nephew and Primecrown [1996] ECR I‑5819, paragraph
19). Consequently, if a product manufactured industrially comes
within the definition of medicinal product in Article 1(2) of the
Directive, the obligation on the importer to obtain a marketing
authorisation in accordance with the Directive prior to marketing
it in the EEA State of importation cannot, in any event, constitute
a restriction on trade between EEA States prohibited by Article
11 EEA (see, for comparison, Case C‑88/07 Commission v Spain
[2009] ECR I‑1353, paragraph 68; and Commission v Germany,
cited above, paragraph 35).
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gefa út leyfi í samræmi við miðlægt markaðsleyfi bandalagsins
á grundvelli reglugerðar nr. 2309/93. Tilgangurinn með kröfum
um markaðsleyfi er að sýna fram á að lækningagildi lyfsins vegi
þyngra en hugsanleg áhætta.

52

Að því leyti skiptir ekki máli hvort markaðsleyfi var veitt áður en
tilskipunin tók gildi, svo lengi sem leyfið er gilt og uppfyllir reglur
tilskipunarinnar hvað þetta varðar.

53

Eins og framkvæmdastjórnin bendir réttilega á, eiga kröfur
tilskipunarinnar um markaðsleyfi við um lyfjakaup elli- og
hjúkrunarhemila eins og stefnanda. Þar sem lyfin eru ekki keypt til
einkanota, heldur handa vistmönnum stefnanda, verður að líta svo
á að það sé ætlunin að setja þau á markað í skilningi 1. mgr. 6 gr.
tilskipunarinnar. Til að geta ráðstafað lyfjunum með þeim hætti,
verður stefnandi annaðhvort að sýna fram á að gilt markaðsleyfi
sé til staðar fyrir umrædd lyf í samræmi við 1. mgr. 6. gr. eða að
útvega nýtt markaðsleyfi.

54

Í 8. gr. tilskipunarinnar eru þau skilyrði sett fyrir veitingu
markaðsleyfis að ákveðin skjöl séu lögð fram, sem og nákvæmar
og ítarlegar upplýsingar. Þessi skilyrði eiga einnig við þegar um
er að ræða lyf sem hafa markaðsleyfi, sem lögbært yfirvald í öðru
EES-ríki hefur gefið út (sbr. sambærilegt mál C-201/94 Smith
& Nephew gegn Primecrown [1996] ECR I‑5819, málsgr. 19). Ef
fjöldaframleitt lyf fellur undir skilgreiningu lyfs í 2. mgr. 1. gr
tilskipunarinnar getur sú skylda sem hvílir á innflytjandanum að
fá markaðsleyfi í samræmi við tilskipunina áður en það er sett á
markað í EES-ríki aldrei talist vera viðskiptahindrun á milli EESríkja og bann er lagt við í 11. gr. EES (sjá, til samanburðar, mál
C-88/07 Framkvæmdastjórnin gegn Spáni [2009] ECR I‑1353,
málsgr. 68; og Framkvæmdastjórnin gegn Þýskalandi, vísað til hér
að ofan, málsgr. 35).
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55

However, the objective of safeguarding public health pursued by
the Directive justifies such stringent measures only in regard to
medicinal products which are being put on the market for the first
time (see, to that effect, Smith & Nephew and Primecrown, cited
above, paragraph 20).

56

It follows from the request for an Advisory Opinion that the
medicinal products the Plaintiff purchased have marketing
authorisations in Norway, and that products with the same names
have marketing authorisations in Iceland. The Court notes further
that the purchase must be regarded as a parallel import, that is,
import taking place outside the manufacturer’s or its licensed
distributor’s formal channel of distribution (see Case E‑1/98 Astra
Norge [1998] EFTA Ct. Rep. 140, paragraph 20).

57

The provisions of the Directive concerning the procedure for
issuance of marketing authorisations cannot apply to a medicinal
product covered by a valid marketing authorisation in one EEA
State which is being imported into another EEA State as a parallel
import of a product essentially similar or identical to a product
already covered by a marketing authorisation in the EEA State of
importation. In this case, the imported medicinal product cannot
be regarded as being placed on the market for the first time in the
EEA State of importation (see, for comparison, Smith & Nephew
and Primecrown, cited above, paragraph 21).

58

The public health authorities of the EEA State of importation
may already have in their possession, as a result of an existing
marketing authorisation, all the pharmaceutical particulars
necessary for checking that the product is effective and safe. In
that case, it is clearly unnecessary, in order to protect the health
and life of humans, for those authorities to require a second
trader who has imported a medicinal product which is in every
respect the same or whose differences have no therapeutic
effect to produce these particulars again (see, for comparison,
De Peijper, cited above, paragraph 2; Smith & Nephew and
Primecrown, cited above, paragraph 22; and Case C-94/98 RhônePoulenc Rorer and May & Baker [1999] ECR I-8789, paragraph 26).
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Það markmið tilskipunarinnar að vernda almannaheilbrigði
réttlætir hins vegar aðeins svo strangar kröfur þegar lyf eru sett
á markað í fyrsta skipti (sjá, um þetta atriði, Smith & Nephew og
Primecrown, vísað til hér að ofan, málsgr. 20).

56

Í beiðni um ráðgefandi álit kemur fram að lyfin, sem stefnandi
keypti, hafi markaðsleyfi í Noregi, og lyf með sama heiti hafi
markaðsleyfi á Íslandi. Dómstóllinn bendir jafnframt á að líta
beri á kaupin sem samhliða innflutning, þ.e.a.s. að innflutningur
eigi sér stað utan formlegrar dreifingarleiðar framleiðanda eða
viðurkennds dreifingaraðila (sjá mál E‑1/98 Astra Norge [1998]
EFTA Ct. Rep. 140, málsgr. 20).

57

Ákvæði tilskipunarinnar um málsmeðferð í tengslum við
útgáfu markaðsleyfis geta ekki átt við lyf sem þegar hefur
gilt markaðsleyfi í einu EES-ríki er flutt inn til annars EESríkis á grundvelli samhliða innflutnings og er nákvæmlega
eins eða sambærilegt lyfi sem er með markaðsleyfi í EESinnflutningsríkinu. Þegar svo háttar til er ekki hægt að líta
svo á að verið sé að setja lyf á markað í fyrsta sinn í EESinnflutningsríkinu (sjá, til samanburðar, Smith & Nephew og
Primecrown, vísað í hér að ofan, málsgr. 21).

58

Heilbrigðisyfirvöld EES-innflutningsríkisins kunna þá þegar að
hafa, á grundvelli gilds markaðsleyfis, allar þær upplýsingar um
lyfið sem nauðsynlegar eru til að kanna hvort notkun þess sé
árangursrík og örugg. Þegar svo háttar til er augljóslega óþarft
fyrir yfirvöld að krefja annan viðskiptaaðila sem hefur flutt inn lyf,
og eru nákvæmlega eins eða hafa sömu lækningaverkun, um að
leggja fram þessar upplýsingar á nýjan leik, í því skyni að standa
vörð um líf og heilsu manna, er (sjá, til samanburðar, De Peijper,
vísað í hér að ofan, málsgr. 2; Smith & Nephew og Primecrown,
vísað í hér að ofan, málsgr. 22; og mál C-94/98 Rhône-Poulenc
Rorer og May & Baker [1999] ECR I-8789, málsgr. 26).
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59

According to the case-file, in Iceland, a parallel import licence
is needed. The Court recalls, however, that the procedure for the
issue of such a licence must be limited to controlling that the
medicinal product in question has a valid marketing authorisation
in the EEA State of export, and that the product is identical or
essentially similar to a product having marketing authorisation
in the EEA State of importation. A product is essentially similar
if it is manufactured according to the same formulation, uses
the same active ingredient, and has the same therapeutic effects
and does not pose a problem of quality, efficacy or safety in
normal conditions of use as a medicinal product which has a
marketing authorisation in the EEA State of importation (see,
for comparison, Smith & Nephew and Primecrown, cited above,
paragraph 26; and Rhône-Poulenc, cited above, paragraphs 45
and 48).

60

Moreover, it follows from Article 82(2) of the Directive that the
competent authorities are under an obligation to ensure that
persons authorised or entitled to supply medicinal products to
the public are able to provide information that makes it possible
to trace the distribution path of every medicinal product.
Accordingly, in the case of a parallel import, the national
authorities must require traceability information from the parallel
importer.

61

In this regard, the Court notes that, pursuant to Article 51(1)
(a) and (3) of the Directive, each batch of medicinal products
manufactured in an EEA State must be checked by the
manufacturer’s qualified person who registers the operations
carried out in control reports, which remain at the disposal of
the agents of the competent authority for at least five years. This
provision is only applicable in the context of manufacture and
imports from third countries, that is, countries outside the EEA.

62

However, to request a parallel importer to provide to the
national authorities traceability information in the form of the
manufacturing control reports constitutes a measure having
equivalent effect to a quantitative restriction on imports, and if
thus contrary to Article 11 EEA unless it can be justified under
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59

Samkvæmt gögnum málsins er gerð krafa um að sá sem stendur
að samhliða innflutningi lyfs til Íslands hafi til þess tilskilið leyfi.
Í því sambandi minnir dómstóllinn á að málsmeðferð við útgáfu
slíks leyfis verður að takmarkast við athugun á því hvort umrætt
lyf hafi gilt markaðsleyfi innan EES-útflutningsríkisins, og að lyfið
sé nákvæmlega eins eða sambærilegt lyfi sem hefur markaðsleyfi
innan EES-innflutningsríkisins. Lyf er sambærilegt ef það er
framleitt eftir sömu uppskrift, inniheldur sama virka efnið, hefur
sömu lækningaverkun og stenst sömu kröfur um gæði, virkni eða
öryggi við almenna notkun og lyf sem þegar hefur markaðsleyfi
í EES-ríkinu sem það er flutt til (sjá, til samanburðar, Smith &
Nephew og Primecrown, vísað í hér að ofan, málsgr. 26; og RhônePoulenc, vísað í hér að ofan, málsgr. 45 og 48).

60

Auk þess leiðir það af 2. mgr. 82. gr. tilskipunarinnar að þar til
bærum yfirvöldum ber skylda til að tryggja að einstaklingar sem
hafa leyfi eða rétt til að afgreiða lyf til neytenda geti lagt fram
upplýsingar svo hægt sé að rekja dreifingarferil allra lyfja. Af
þeim sökum verða yfirvöld í EES-ríkinu þangað sem lyfið er flutt
að krefjast upplýsinga um rekjanleika lyfs frá þeim sem stundar
samhliða innflutning.

61

Í þessu sambandi, bendir dómstóllinn á að í samræmi við a-lið
1. mgr. og 3. mgr. 51. gr. tilskipunarinnar, verður menntaður og
hæfur einstaklingur á vegum framleiðanda að athuga sérhverja
lotu lyfja sem framleidd er innan EES-ríkis og skrá aðgerðir í
gæðavottorð, sem eru aðgengileg fulltrúum þar til bærra yfirvalda
í að minnsta kosti fimm ár. Þetta ákvæði á einungis við þegar um
er að ræða framleiðslu og innflutning frá þriðju ríkjum, þ.e.a.s.
ríkjum utan EES.

62

Beiðni til innflytjanda sem stundar samhliða innflutning
um að hann láti yfirvöldum í té upplýsingar um rekjanleika
með gæðavottorðum jafngildir hins vegar magntakmörkun á
innflutningi, sem er þar með andstæð 11. gr. EES-samningsins
nema mögulegt sé að réttlæta hana á grundvelli 13. gr.

Judgment

Case
E-8/11
E-7/11

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

229
208

Article 13 EEA (see, for comparison, De Peijper, cited above,
paragraphs 12 to 13).
63

The health and life of humans rank foremost among the assets
or interests protected by Article 13 EEA. However, national rules
or practices likely to have a restrictive effect, or having such
an effect, on the importation of pharmaceutical products are
compatible with the EEA Agreement only to the extent that they
are necessary for the effective protection of health and life of
humans. A national rule or practice cannot benefit from the
derogation provided for in Article 13 EEA if the health and life
of humans may be protected as effectively by measures which
are less restrictive of intra-EEA trade (see, in a similar vein,
Case C‑322/01 Deutscher Apothekerverband [2003] ECR I‑14887,
paragraph 103, and case-law cited).

64

In this regard, the Court recalls that parallel importers in the
pharmaceutical sector are often in a position to offer the goods
at a price lower than the one asked by the official distributor
and thereby provide less expensive drugs for the benefit of both
patients and national health care systems (see Case E-3/02
Paranova [2003] EFTA Ct. Rep. 101, paragraph 37).

65

Furthermore, the existence of parallel imports prevents an
unnecessary partitioning of the EEA States’ markets and ensures
that the system of marketing authorisation does not lead to
certain traders in medicinal products having a monopoly. Parallel
imports guarantee price competition between economic operators
(see, for comparison, Opinion of Advocate General Geelhoed in
Case C-172/00 Ferring Arzneimittel [2002] ECR I-6891, point 44).

66

A parallel importer does not normally have access to control
reports. Thus, national rules or practices which make it possible
for a manufacturer of the pharmaceutical product in question and
its duly appointed representative to restrict competition simply
by refusing to supply the documents relating to a specific batch,
cannot be justified, unless it is clearly proved that any other rules
or practices would obviously be beyond the means which can be
reasonably expected of an administration operating in a normal
manner (see De Peijper, cited above, paragraph 32).
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samningsins (sjá, til samanburðar, De Peijper, vísað í að ofan,
málsgr. 12 til 13).
63

Líf og heilsa manna eru það mikilvægasta sem 13. gr. EESsamningsins stendur vörð um. Lagareglur eða réttarframkvæmd
í aðildarríki sem eru til þess fallin að hafa hamlandi áhrif, eða
sambærileg áhrif, á lyfjainnflutning eru aftur á móti einungis
í samræmi við EES-samninginn að því marki sem þau eru
nauðsynleg er til að vernda líf og heilsu manna á árangursríkan
hátt. Lagaregla eða réttarframkvæmd njóta því ekki góðs af þeirri
undanþágu sem er að finna í 13. gr. EES-samningsins ef unnt
er að vernda líf og heilsu manna á jafn árangursríkan hátt með
aðgerðum sem eru ekki jafn hamlandi fyrir viðskipti innan EES
(sjá, skylt mál, mál C-322/01 Deutscher Apothekerverband [2003]
ECR I‑14887, málsgr. 103, og dómaframkvæmd sem vísað er til).

64

Dómstóllinn bendir í þessu sambandi á að þeir sem stunda
samhliða innflutning lyfja eru oft í þeirri stöðu að bjóða lyfin á
lægra verði en upprunalegur dreifingaraðili og sjá þannig jafnt
sjúklingum sem heilbrigðisstofnunum fyrir ódýrari lyfjum (sjá mál
E-3/02 Paranova [2003] EFTA Ct. Rep. 101, málsgr. 37).

65

Samhliða innflutningur kemur þar að auki í veg fyrir ónauðsynlega
skiptingu markaðar EES-ríkja og tryggir að kerfið í kringum
útgáfu markaðsleyfa leiði ekki til þess að ákveðnir viðskiptaaðilar
geti stundað einokun. Samhliða innflutningur tryggir að aðilar á
markaði eigi með sér samkeppni um verð (sjá, til samanburðar,
álit Geelhoed lögsögumanns í máli C-172/00 Ferring Arzneimittel
[2002] ECR I-6891, liður 44).

66

Innflytjandi sem stundar samhliða innflutning hefur almennt
ekki aðgang að gæðavottorðum. Af þeim sökum er ekki unnt
að réttlæta ákvæði í landslögum eða framkvæmd sem gera
framleiðanda lyfs og þeim sem þeir hafa tilnefnt sem fulltrúa
sína, kleift að hamla samkeppni með því einu að neita að leggja
fram gögn í tengslum við ákveðna framleiðslulotu, nema skýrlega
sé sýnt fram á að aðrir kostir séu augljóslega stjórnvöldum
um megn, miðað við þær kröfur sem sanngjarnt er að gera til
eðlilegrar stjórnsýslu, sjá De Peijper, sem vísað er til hér að ofan,
málsgr. 32).
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67

What the national authorities may do is either (i) obtain the
control reports by taking legislative or administrative measures
compelling the manufacturer itself, or its duly appointed
representative, to supply them; (ii) use all the necessary
information already in its possession and the information it can
obtain through cooperation with the health authorities in other
EEA States (see, for comparison, Case C-112/02 Kohlpharma
[2004] ECR I-3369, paragraphs 18 to 20); (iii) lay down, wherever
possible, a presumption of conformity, with the result that it
would be for the authorities, in appropriate cases, to rebut this
presumption; or (iv) allow the parallel importer to provide proof
of conformity by means other than by documents to which it has
no access (see De Peijper, cited above, paragraphs 26 to 29).

68

The reply to the first and second questions must therefore be that
the national authorities may make importation by a health care
institution, such as the Plaintiff, for use by the people in the care
of the institution, of medicinal products from Norway which have
been granted national marketing authorisations in Norway, and
which are identical or essentially similar to products which have
national marketing authorisations in Iceland, subject to a parallel
import licence. Such a licence must be issued under a procedure
limited to controlling that the medicinal products in question
have a valid marketing authorisation in the EEA State of export,
and that the product is identical or essentially similar to products
having marketing authorisation in the EEA State of importation.
In this context, the national authorities may not require parallel
importers, such as the Plaintiff, to submit manufacturing control
reports. Such a practice cannot be justified under Article 13 EEA.

IV The third question
69

By its third question, the national court essentially asks whether
the competent authorities have unfettered discretion whether and
also to whom they grant exemptions under Article 63(3) of the
Directive. Such an exemption derogates from requirements set out
in Article 63(1) and (2). The national court also seeks to establish
whether it is of any importance that the products are intended
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Það sem yfirvöld aðildarríkis geta gert er annaðhvort (i) að fá
gæðavottorð með því að beita lagalegum eða stjórnsýslulegum
aðgerðum sem skylda framleiðandann sjálfan eða fulltrúa hans til
að láta þau af hendi; (ii) að nota allar nauðsynlegar upplýsingar
sem þau hafa þegar undir höndum og þær upplýsingar sem það
getur fengið með samvinnu við heilbrigðisyfirvöld í öðrum EESríkjum (sjá, til samanburðar, mál C-112/02 Kohlpharma [2004]
ECR I-3369, málsgr. 18 til 20); (iii) að ganga út frá samræmi,
þegar unnt er, en þegar við á er það yfirvalda að færa fram
fullnægjandi rök til að víkja frá þeirri forsendu; eða (iv) að heimila
innflytjanda sem stundar samhliða innflutning að leggja fram
sönnun fyrir samræmi með öðrum hætti en gögnum sem hann
hefur ekki aðgang að (sjá De Peijper, vísað í að ofan, málsgr. 26
til 29).

68

Svarið við fyrstu og annarri spurningunni verður því að yfirvöld
aðildarríkis geta kveðið á um að innflutningur sjúkrastofnana, eins
og stefnanda, á lyfjum frá Noregi með þarlendu markaðsleyfi,
sem eru nákvæmlega eins eða sambærileg lyfjum sem hafa
markaðsleyfi á Íslandi og eru aðeins ætluð vistmönnum
sjúkrastofnunarinnar, sé háður samhliða innflutningsleyfi.
Málsmeðferð við veitingu slíks leyfis verður að takmarkast við
eftirlit með því að umrædd lyf hafi gilt markaðsleyfi í EESútflutningsríki, og að lyfin séu nákvæmlega eins eða sambærileg
lyfjum sem hafa markaðsleyfi innan EES-innflutningsríkis. Í slíkum
tilvikum, mega yfirvöld ekki krefja innflytjendur sem stunda
samhliða innflutning, eins og stefnanda, um að leggja fram
gæðavottorð vegna framleiðslu. Slíka framkvæmd er ekki hægt að
réttlæta á grundvelli 13. gr. EES-samningsins.
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IV Þriðja spurningin
69

Þriðja spurning Héraðsdóms Reykjavíkur lýtur að því hvort þar
til bær yfirvöld hafi algerlega frjálst mat um hvort og þá hverjum
þau veiti undanþágu samkvæmt 3. mgr. 63. gr. tilskipunarinnar.
Með slíkri undanþágu er vikið frá þeim skilyrðum sem fram koma
í 1. og 3. mgr. 63. gr. Héraðsdómur óskar einnig eftir að fá úr

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

233
210

for delivery by a health care institution to the persons in its care,
without packaging or package leaflets, following prescription
from the institution’s physician and under the supervision of
a pharmacist employed by the institution, and delivered to the
users in special medicine boxes.
Observations submitted to the Court
70

The Plaintiff argues that an exemption to the language
requirements set out in Article 63(3) of the Directive should be
given where importation is carried out by health care institutions.
In that case, the medicinal products will not be given directly to
the patients, but kept with the pharmacist at the institution and
distributed in special medicine boxes. In such a situation, the
patients never obtain the packaging or the package leaflets which
accompany the medicine.

71

The Defendant, supported by the Icelandic Government, notes
that a marketing authorisation holder may apply for an exemption
from the requirement regarding labelling in Icelandic for a
product for which the authorisation holder is responsible. As the
Plaintiff is not the marketing authorisation holder, it is, according
to the Defendant, for this reason alone, not possible to grant the
Plaintiff an exemption.

72

Moreover, according to the Defendant, once a parallel import
licence has been granted, such products will be available in
the distribution chain and must fulfil the relevant conditions,
that is, be labelled and have a patient information leaflet in
Icelandic. The products in question, which after a parallel import
will be available to all who may purchase medicinal products
from a wholesaler, will not be used only in institutions, but also
by patients at home. Consequently, these products cannot be
exempted from the language requirements in Article 63(1) of the
Directive.

73

ESA contends that pursuant to Article 63(3) of the Directive, the
competent authorities may grant exemptions, but are not obliged
to do so. That discretion must be exercised in accordance with
general principles of EEA law, such as the principle of equal
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því skorið hvort það skipti máli að lyfin séu ætluð vistmönnum
sjúkrastofnunar, án umbúða eða fylgiseðla, samkvæmt lyfseðli
sem læknir stofnunarinnar gefur út og undir eftirliti lyfjafræðings
hennar, og þau afhent sjúklingum í sérstökum lyfjaboxum.
Athugasemdir bornar fram við EFTA-dómstólinn
70

Stefnandi heldur því fram að veita eigi undanþágu frá
tungumálakröfum 3. mgr. 63. gr. tilskipunarinnar þegar
sjúkrastofnun flytur inn lyf. Við þær aðstæður eru lyfin ekki afhent
sjúklingum beint heldur hafi lyfjafræðingur innan stofnunarinnar
lyfin í sinni umsjá og afhendi sjúklingum í sérstökum lyfjaboxum.
Sjúklingar fái því aldrei umbúðir eða fylgiseðla lyfjanna í hendur.

71

Stefndi tekur fram að handhafi markaðsleyfis geti sótt um
undanþágu frá kröfum um merkingar á íslensku fyrir vöru sem
leyfishafinn ber ábyrgð á og tekur ríkisstjórn Íslands jafnframt
undir þá athugasemd. Þar sem stefnandi hafi ekki undir höndum
íslensk markaðsleyfi, telur stefndi að það leiði eitt og sér til þess
að ekki sé mögulegt að veita honum undanþágu.

72

Stefndi bendir enn fremur á að þegar leyfi fyrir samhliða
innflutningi hefur verið veitt, verða slík lyf fáanleg í
dreifingarkeðjunni og þurfa því að uppfylla viðeigandi skilyrði, þ.e.
hvað varðar merkingu og fylgiseðil á íslensku. Í kjölfar samhliða
innflutnings verði umrædd lyf ekki aðeins aðgengileg öllum þeim
sem leyfist að kaupa lyf frá heildsala, og þannig eingöngu notuð
inni á stofnunum, heldur muni sjúklingar einnig nota þau heima
hjá sér. Af þeim sökum sé ekki hægt að undanþiggja lyfin frá
þeim tungumálakröfum sem mælt er fyrir um í 3. mgr. 63. gr.
tilskipunarinnar.

73

ESA heldur því fram að í samræmi við 3. mgr. 63. gr.
tilskipunarinnar sé þar til bærum yfirvöldum heimilt að veita
undanþágur þótt þeim beri ekki skylda til þess. Við mat á
því hvort slík undanþága skuli veitt verði að hafa hliðsjón af
meginreglum EES-samningsins, þar á meðal jafnræðisreglunni.
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treatment. There is nothing in the request from the national court
to indicate that equality of treatment is an issue in the present
case.
74

The Commission asserts that, pursuant to Article 63(1) and (2)
of the Directive, the labelling and package leaflet must appear
in the official language or languages of the EEA State where the
product is placed on the market, unless an exemption is granted
according to Article 63(3). The labelling and package leaflet forms
an integral part of the marketing authorisation or parallel import
licence for a medicinal product. Thus, only holders or applicants
for such authorisations or licences may apply for an exemption.

75

According to the Commission, the national authorities have
discretion to determine, having due regard to public health
requirements, whether holders or applicants for a marketing
authorisation or a parallel import licence may be granted
exemptions under Article 63(3) of the Directive, provided that
the provisions of the Directive and other requirements of EEA
law, including the general principles of proportionality and equal
treatment, are respected.

76

The Commission submits further that if an exemption is not
granted, and, as a consequence, the importer has to change
the labelling and package leaflet, the importer will require a
manufacturing authorisation in accordance with Article 40(2) of
the Directive.

Findings of the Court
77

According to Article 1(25) of the Directive, “labelling”, for the
purposes of the Directive, means providing information on the
immediate or outer packaging. Similarly, pursuant to Article
1(26), “package leaflet” means a sheet of paper containing
information for the user which accompanies the medicinal
product.

78

Title V of the Directive sets out specific rules as regards labelling
and package leaflets. In particular, Article 63(1) and (2) requires
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Í beiðni héraðsdóms komi hins vegar ekkert fram sem bendi til
þess að ágreiningur sé í málinu um hvort jafnræðis hafi verið
gætt.
74

Framkvæmdastjórnin bendir á, að í samræmi við 1. og 2. mgr.
63. gr. tilskipunarinnar, verði merking og fylgiseðill að vera á
opinberu tungumáli eða tungumálum EES-ríkisins þar sem lyfið
er sett á markað, nema að undanþága sé veitt í samræmi við
3. mgr. 63. gr. Merkingin og fylgiseðillinn séu óaðskiljanlegur
hluti markaðsleyfis eða leyfis fyrir samhliða innflutning lyfja. Því
geti einungis handhafar eða umsækjendur slíkra leyfa sótt um
undanþágu.

75

Framkvæmdastjórnin telur að yfirvöld aðildarríkis hafi heimild til
að ákveða, að teknu tilliti til skilyrða um almannaheilbrigði, hvort
veita beri handhöfum eða umsækjendum um markaðsleyfi eða
leyfi fyrir samhliða innflutningi undanþágu á grundvelli 3. mgr. 63.
gr. tilskipunarinnar, að því tilskildu að ákvæði tilskipunarinnar og
aðrar kröfur EES-samningsins, þar með talin meðalhófsreglan og
jafnræðisreglan, séu virtar.

76

Framkvæmdastjórnin bendir jafnframt á að ef undanþága
er ekki veitt, og innflytjandinn verður í framhaldi af því að
breyta merkingum og fylgiseðlum, muni innflytjandinn þurfa
framleiðsluleyfi í samræmi við 2. mgr. 40. gr. tilskipunarinnar.

Álit dómstólsins
77

Samkvæmt 25. mgr. 1. gr. tilskipunarinnar, þýðir „merking“, í
samræmi við efni tilskipunarinnar, að veita upplýsingar á innri eða
ytri umbúðum. Á sama hátt merkir „fylgiseðill“ samkvæmt 26.
mgr. 1. gr. seðil sem fylgir lyfinu með upplýsingum fyrir neytendur.

78

Í V. bálki tilskipunarinnar er að finna reglur um merkingar og
fylgiseðla. Þær reglur koma einkum fram í 1. og 2. mgr. 63. gr.
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the labelling and package leaflet, respectively, to appear in the
official language or languages of the EEA State where the product
is placed on the market.
79

However, pursuant to Article 63(3) of the Directive, the competent
authorities may exempt package leaflets for specific medicinal
products from this obligation, when the product is not intended to
be delivered directly to the patient. Notwithstanding the specific
wording of that provision, the Court finds that this derogation
must apply also to the labelling.

80

The situation described in the request would appear to satisfy
the requirements of Article 63(3). When exercising their
discretion, the national authorities must respect the general
principles of EEA law. The discretion must not be exercised in a
disproportionate, arbitrary or abusive, in particular protectionist,
manner. A refusal to consider any applications for an exemption
or exclusion of an applicant simply on account of the fact that
it is a parallel importer would not be compatible with these
principles.

81

For the sake of completeness, the Court notes from the request
for an Advisory Opinion and the observations submitted
by the parties to the main proceedings that the competent
Icelandic authorities denied the Plaintiff an exemption from the
requirement for labelling in Icelandic. From the same documents,
it appears that the basis for the rejection was the fact that the
Plaintiff is not the “responsible” holder of the Icelandic marketing
authorisation of the products in question, as required pursuant to
Articles 26 and 38 of the Icelandic Regulation.

82

It is for the national court to assess whether it follows from
Icelandic law that only the holder of a marketing authorisation
may apply for an exemption from the language requirements
of Article 63(1) and (2). If that is the case, such a condition is
contrary to the Directive, interpreted in the light of primary EEA
law. Although Article 63(3) does not specify who may apply for
an exemption, that provision must be interpreted in a manner
which does not restrict parallel imports, which, according to
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þar sem krafist er að merkingar og fylgiseðlar séu á opinberu
tungumáli eða opinberum tungumálum aðildarríkisins þar sem
lyfið er sett á markað.
79

Samkvæmt 3. mgr. 63. gr. tilskipunarinnar geta lögbær yfirvöld
hins vegar veitt undanþágu frá kröfu um fylgiseðla fyrir ákveðin
lyf, þegar lyfin eru ekki afhent sjúklingi til sjálfsmeðferðar. Þrátt
fyrir afmarkað orðalag þessa ákvæðis telur dómstóllinn að þessi
undanþága eigi einnig við um merkingar.

80

Miðað við þær aðstæður sem lýst er í beiðninni virðist hún
uppfylla skilyrði 3. mgr. 63. gr. Þegar yfirvöld beita heimild sinni,
verða þau að virða almennar meginreglur EES-samningsins.
Slíkri heimild má ekki beita með þeim hætti að lengra sé gengið
en nauðsyn krefur eða þannig að opinberu valdi sé beitt eftir
geðþótta eða því misbeitt á annan hátt, sér í lagi á grundvelli
sjónarmiða um verndarstefnu. Það að hafna því að að taka
umsókn um undanþágu til athugnar eða að útiloka umsækjanda
einungis með vísan til þess þess að hann stundi samhliða
innflutning væri ekki í samræmi við þessar meginreglur.

81

Af því sem fram kemur í beiðni um ráðgefandi álit og þeim
greinargerðum sem aðilar lögðu fyrir dóminn við aðalmeðferð
málsins, má ráða að lögbær yfirvöld á Íslandi höfnuðu beiðni
stefnanda um undanþágu frá skilyrðum um merkingar á íslensku.
Á grundvelli sömu gagna virðist ljóst að grundvöllur synjunarinnar
hafi verið að stefnandi sé ekki „ábyrgur“ handhafi íslenskra
markaðsleyfa fyrir umrædd lyf, eins og krafist er í 26. og 38.
gr.íslensku lyfjareglugerðarinnar.

82

Það er Héraðsdóms Reykjavíkur að skera úr um hvort það leiði af
íslenskum lögum og reglum að einungis handhafa markaðsleyfis
sé heimilt að sækja um undanþágu frá tungumálakröfum 1. og
2. mgr. 63. gr. tilskipunarinnar. Ef svo er, þá fer slíkt skilyrði
í bága við tilskipunina, eins og hana ber að túlka í samræmi
við EES-samninginn. Þótt ekki sé tilgreint í 3. mgr. 63. gr.
hver megi sækja um undanþágu, verður að túlka ákvæðið
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case-law, are governed by Articles 11 and 13 EEA. If parallel
importers of medicinal products were not eligible to apply for an
exemption from the language requirements laid down in Article
63(1) and (2), this would render it impossible or excessively
difficult for them to exercise the freedom conferred on them
under the EEA Agreement. As the Commission correctly asserts,
the labelling and package leaflet forms an integral part not only
of the marketing authorisation for a medicinal product, but also
of a parallel import licence for such a product. Consequently,
Article 63(3) of the Directive must be interpreted as precluding
national rules under which parallel importers may not apply for
the exemption.
83

Since the national authorities are prevented from exercising
their discretion under Article 63(3) of the Directive in a
disproportionate manner, in cases where the medicinal product
is not self-administered and the importation is carried out by a
medical institution which administers the medicinal products
to the patients in its care under appropriate professional
supervision, the requirement that an applicant for an exemption
holds a marketing authorisation clearly imposes an excessive
burden. The primary objective of the Directive is the protection of
public health. The fact that a medicinal product has already been
authorised in the EEA State of exportation and that it is identical
or essentially similar to a medicinal product which is authorised
in the EEA State of importation must lead to the conclusion
that an exemption from the language requirement for holders or
applicants for a parallel import licence does not entail a higher
risk for public health than an exemption for holders or applicants
for a marketing authorisation. The Court notes for the sake of
completeness that national courts must apply the interpretative
methods recognised by national law as far as possible in order to
achieve the result sought by the relevant EEA law rule (see Case
E-1/07 Criminal proceedings against A [2007] EFTA Ct. Rep. 245,
paragraph 39).

84

The answer to the third question must therefore be that when a
medicinal product is not intended to be delivered directly to the
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svo að það komi ekki í veg fyrir samhliða innflutning sem, á
grundvelli dómaframkvæmdar, fellur undir 11. og 13. gr. EESsamningsins. Ef þeir sem stunda samhliða innflutning lyfja
mættu ekki sækja um undanþágu frá tungumálakröfum í 1. og
2. mgr. 63. gr., myndi það leiða til þess að það yrði ómögulegt
eða afar erfitt fyrir þá að njóta þess frelsis EES-samningurinn
veitir þeim. Eins og framkvæmdastjórnin bendir réttilega á,
eru merkingar og fylgiseðlar ekki einungis hluti af markaðsleyfi
fyrir lyf, heldur einnig hluti af samhliða leyfi. Því beri að túlka 3.
mgr. 63. gr. tilskipunarinnar þannig að hún útiloki lagareglur og
réttarframkvæmd í aðildarríki sem kveða á um að innflytjendur
sem stunda samhliða innflutning megi ekki sækja um undanþágu.
83

Þar sem skilyrðið um að umsækjandi fyrir undanþágu á grundvelli
3. mgr. 63. gr. tilskipunarinnar verði að hafa markaðsleyfi kemur í
veg fyrir að yfirvöld aðildarríkis geti beitt undanþáguheimild sinni
samkvæmt ákvæðinu þegar lyf eru ekki ætluð til sjálfsmeðferðar
og þau eru flutt inn af sjúkrastofnun sem sér um að afhenda
sjúklingum sínum lyfin undir eftirliti sérfræðings, er ljóst að
skilyrðið felur í sér óhóflega byrði. Aðalmarkmið tilskipunarinnar
er að vernda almannaheilbrigði. Sú staðreynd að lyfi hefur þegar
verið veitt markaðsleyfi í EES-útflutningsríkinu og að það er
nákvæmlega eins eða sambærilegt lyfi sem hefur leyfi innan þess
EES-ríkis sem það er flutt til verður að leiða til þeirrar niðurstöðu
að undanþága frá tungumálakröfum hvað varðar leyfishafa eða
umsækjendur leyfa fyrir samhliða innflutning felur ekki í sér
frekari hættu fyrir almannaheilbrigði en undanþága fyrir handhafa
eða umsækjendur um markaðsleyfi. Að lokum bendir dómstóllinn
á að dómstólar aðildarríkis verði eins og unnt er að beita hverjum
þeim lögskýringaraðferðum sem viðurkenndar eru í landsrétti
í því skyni að niðurstaðan verði í samræmi við viðeigandi EESreglu (sjá mál E-1/07 Sakamál gegn A [2007] EFTA Ct. Rep. 245,
málsgr. 39).

84

Þriðju spurningunni verður því að svara á þann veg að þegar lyf
er ekki afhent sjúklingi beint til sjálfsmeðferðar, hafa þar til bær
yfirvöld heimild á grundvelli 3. mgr. 63. gr. tilskipunarinnar að
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patient, the competent authorities have a discretion under Article
63(3) of the Directive to grant exemptions from the requirement
established in Article 63(1) and (2) that the labelling and package
leaflet, respectively, must appear in the official language or
languages of the EEA State where the product is placed on the
market. The exercise of this discretion is, however, limited by
the general principles of EEA law. The discretion must not be
exercised in a disproportionate, arbitrary or abusive, in particular
protectionist, manner.

V Costs
85

The costs incurred by the Icelandic Government, the Norwegian
Government, the Czech Government, the Spanish Government,
ESA and the European Commission, which have submitted
observations to the Court, are not recoverable. Since these
proceedings are a step in the proceedings pending before the
Héraðsdómur Reykjavíkur, any decision on costs for the parties to
those proceedings is a matter for that court.

On those grounds,

THE COURT
in answer to the question referred to it by the Héraðsdómur Reykjavíkur
hereby gives the following Advisory Opinion:
1.

The national authorities may make importation by a health care
institution, such as the Plaintiff, for use by the people in the care
of the institution, of medicinal products from Norway which have
been granted national marketing authorisation in Norway, and which
are identical or essentially similar to products which have national
marketing authorisation in Iceland, subject to a parallel import
licence.
Such a licence must be issued under a procedure limited to
controlling that the medicinal products in question have a valid
marketing authorisation in the EEA State of export, and that the
product is identical or essentially similar to products having
marketing authorisation in the EEA State of importation.
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veita undanþágur frá því skilyrði sem sett er fram í 1. og 2. mgr.
63. gr. um að merkingar og fylgiseðlar verði að vera á opinberu
tungumáli eða tungumálum aðildarríkis þar sem lyfið er sett á
markað. Beiting þessarar undanþáguheimildar takmarkast hins
vegar af almennum meginreglum EES-réttar. Heimildinni má
ekki beita með þeim hætti að settar séu fram kröfur sem ganga
lengra en nauðsynlegt er eða þannig að opinberu valdi sé beitt
eftir geðþótta eða því misbeitt á annan hátt, sér í lagi á grundvelli
sjónarmiða um verndarstefnu.

V Málskostnaður
85

Ríkisstjórn Íslands, ríkisstjórn Noregs, ríkisstjórn Tékklands,
ríkisstjórn Spánar, ESA og framkvæmdastjórn Evrópusambandsins, sem skilað hafa greinargerðum til EFTA-dómstólsins,
skulu hver bera sinn málskostnað. Þar sem um er að ræða mál
sem er hluti af málarekstri fyrir Héraðsdómi Reykjavíkur kemur
það í hlut þess dómstóls að kveða á um kostnað málsaðila.

Með vísan til framangreindra forsenda lætur,

DÓMSTÓLLINN
uppi svohljóðandi ráðgefandi álit um spurningar þær sem Héraðsdómur
Reykjavíkur beindi til dómstólsins:
1.

Yfirvöld aðildarríkis geta kveðið á um að innflutningur
sjúkrastofnana eins og stefnanda, á lyfjum frá Noregi með þarlendu
markaðsleyfi, og sem eru nákvæmlega eins eða sambærileg lyfjum
sem hafa markaðsleyfi á Íslandi og eru aðeins ætluð vistmönnum
sjúkrastofnunarinnar, sé háður samhliða innflutningsleyfi.
Slíkt leyfi verður að vera gefið út á grundvelli reglna sem takmarkast
við það að umrædd lyf hafi gilt markaðsleyfi í EES-útflutningsríkinu,
og að lyf sé nákvæmlega eins eða sambærilegt lyfjum sem hafa
markaðsleyfi í EES-innflutningsríkinu.
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In this context, the national authorities may not require parallel
importers, such as the Plaintiff, to submit manufacturing control
reports. Such a practice cannot be justified under Article 13 EEA.
2.

When a medicinal product is not intended to be delivered directly
to the patient, the competent authorities’ right to grant exemptions
under Article 63(3) of Directive 2001/83/EC is limited by
the general principles of EEA law. The discretion must not be
exercised in a disproportionate, arbitrary or abusive, in particular
protectionist, manner.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on 30 March 2012.
Skúli Magnússon		

Carl Baudenbacher

Registrar		

President
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Í slíkum tilvikum mega yfirvöld aðildarríkis ekki krefja þá sem
stunda samhliða innflutning, eins og stefnanda, um að leggja fram
gæðavottorð fyrir framleiðslu. Slíka framkvæmd er ekki hægt að
réttlæta á grundvelli 13. gr. EES-samningsins.
2.

Þegar lyf er ekki afhent sjúklingi beint til sjálfsmeðferðar er heimild
lögbærra yfirvalda til að veita undanþágur á grundvelli 3. mgr.
63. gr. tilskipunar 2001/83 EB takmörkuð af almennum meginreglum EES-réttar. Heimildinni má ekki beita með þeim hætti að
settar séu fram kröfur sem ganga lengra en nauðsynlegt er eða
þannig að opinberu valdi sé beitt eftir geðþótta eða því misbeitt á
annan hátt, sér í lagi á grundvelli sjónarmiða um verndarstefnu.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Kveðið upp í heyranda hljóði í Lúxemborg 30. mars 2012.
Skúli Magnússon		

Carl Baudenbacher

Dómritari		

Forseti
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REPORT FOR THE HEARING
in Case E-7/11
REQUEST to the Court under Article 34 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court of Justice by
Héraðsdómur Reykjavíkur (Reykjavík District Court), in the case of
Grund, elli- og hjúkrunarheimili
and
the Icelandic Medicines Agency (Lyfjastofnun)
concerning the interpretation of Directive 2001/83/EC and
Articles 11 and 13 of the EEA Agreement.

I

Introduction
1.

By a letter of 25 March 2011, registered at the EFTA Court on
31 March 2011, Reykjavik District Court made a request for an
Advisory Opinion in a case pending before it between Grund, elliog hjúkrunarheimili (“the Plaintiff”) and the Icelandic Medicines
Agency, Lyfjastofnun (“the Defendant”).

2.

The case before Reykjavík District Court concerns the decision by
the Defendant not to grant the Plaintiff permission to import into
Iceland medicinal products from Norway.

II Legal background
EEA law
3.

Article 11 of the EEA Agreement provides as follows:
Quantitative restrictions on imports and all measures having
equivalent effect shall be prohibited between the Contracting Parties.

4.

Article 13 of the EEA Agreement reads as follows:
The provisions of Articles 11 and 12 shall not preclude prohibitions or
restrictions on imports, exports or goods in transit justified on grounds
of public morality, public policy or public security; the protection
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SKÝRSLA FRAMSÖGUMANNS
í máli E-7/11
BEIÐNI samkvæmt 34. gr. samningsins milli EFTA-ríkjanna um stofnun
eftirlitsstofnunar og dómstóls, um ráðgefandi álit EFTA-dómstólsins, frá
Héraðsdómi Reykjavíkur, í máli sem þar er rekið
Grund, elli- og hjúkrunarheimili
gegn
Lyfjastofnun
varðandi túlkun á tilskipun 2001/83/EB og 11. og 13. gr.
EES-samningsins.

I

Inngangur
1.

Með bréfi dagsettu 25. mars 2011, sem skráð var í málaskrá
dómstólsins 31. mars 2011, óskaði Héraðsdómur Reykjavíkur
eftir ráðgefandi áliti í máli sem rekið er fyrir dómstólnum milli
Grundar, elli- og hjúkrunarheimilis (stefnandi) og Lyfjastofnunar
(stefndi) .

2.

Málið sem rekið er fyrir Héraðsdómi Reykjavíkur varðar þá
ákvörðun stefnda að synja stefnanda um leyfi til að flytja inn lyf til
Íslands frá Noregi.

II Löggjöf
EES-réttur
3.

Í 11. gr. EES-samningsins segir:
Magntakmarkanir á innflutningi, svo og allar ráðstafanir sem hafa
samsvarandi áhrif, eru bannaðar milli samningsaðila.

4.

Í 13. gr. EES-samningsins segir:
Ákvæði 11. og 12. gr. koma ekki í veg fyrir að leggja megi á
innflutning, útflutning eða umflutning vara bönn eða höft sem
réttlætast af almennu siðferði, allsherjarreglu, almannaöryggi, vernd
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of health and life of humans, animals or plants; the protection of
national treasures possessing artistic, historic or archaeological
value; or the protection of industrial and commercial property. Such
prohibitions or restrictions shall not, however, constitute a means of
arbitrary discrimination or a disguised restriction on trade between the
Contracting Parties.
5.

Directive 2001/83/EC of the European Parliament and of the
Council of 6 November 2001 on the Community code relating
to medicinal products for human use1 (“the Directive”) was
incorporated into the EEA Agreement by Decision of the EEA Joint
Committee No 82/2002 of 25 June 2002, amending Annex II to
the EEA Agreement.

6.

Article 1(17) of the Directive establishes the following definition:
Wholesale distribution of medicinal products:
All activities consisting of procuring, holding, supplying or exporting
medicinal products, apart from supplying medicinal products to
the public. Such activities are carried out with manufacturers or
their depositories, importers, other wholesale distributors or with
pharmacists and persons authorised or entitled to supply medicinal
products to the public in the Member State concerned.

7.

Article 6(1) of the Directive reads as follows:
No medicinal product may be placed on the market of a Member State
unless a marketing authorisation has been issued by the competent
authorities of that Member State in accordance with this Directive
or unless an authorisation has been granted in accordance with
Regulation (EC) No 726/2004, read in conjunction with Regulation
(EC) No 1901/2006 of the European Parliament and of the Council of
12 December 2006 on medicinal products for paediatric use.

8.

Article 40 of the Directive provides as follows:
1. Member States shall take all appropriate measures to ensure
that the manufacture of the medicinal products within their territory

1

OJ 2001 L 311, p. 67.
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lífs og heilsu manna eða dýra eða gróðurvernd, vernd þjóðarverðmæta,
er hafa listrænt, sögulegt eða fornfræðilegt gildi, eða vernd
eignarréttinda á sviði iðnaðar og viðskipta. Slík bönn eða höft mega þó
ekki leiða til gerræðislegrar mismununar eða til þess að duldar hömlur
séu lagðar á viðskipti milli samningsaðila.
5.

Tilskipun Evrópuþingsins og ráðsins 2001/83/EB frá 6. nóvember
2001 um bandalagsreglur um lyf sem ætluð eru mönnum1
(tilskipunin) var tekin upp í EES-samninginn með ákvörðun
sameiginlegu EES-nefndarinnar nr. 82/2002 frá 25. júní 2002, og
breytir II. viðauka við EES-samninginn.

6.

Í 17. mgr. 1. gr. tilskipunarinnar er að finna eftirfarandi
skilgreiningu:
Heildsöludreifing lyfja:
Starfsemi sem felst í því að kaupa inn, geyma, afgreiða eða flytja út lyf,
að undanskilinni afgreiðslu lyfja til neytenda. Þessi starfsemi fer fram
í samvinnu við framleiðendur eða umboðsmenn þeirra, innflytjendur,
aðra heildsala eða lyfsala og þá sem hafa leyfi eða rétt til að afgreiða lyf
til neytenda í viðkomandi aðildarríki.

7.

Í 1. mgr. 6. gr. tilskipunarinnar segir:
Óheimilt er að setja lyf á markað í aðildarríki fyrr en lögbær yfirvöld
í aðildarríkinu hafa gefið út markaðsleyfi í samræmi við þessa
tilskipun eða leyfi hefur verið veitt í samræmi við reglugerð (EB)
nr. 726/2004sbr. reglugerð (EB) Evrópuþingsins og ráðsins nr.
1901/2006 frá 12. desember, 2006 um lyf fyrir börn.

8.

Í 40. gr. tilskipunarinnar segir:
1. Aðildarríkin skulu gera allar nauðsynlegar ráðstafanir til að tryggja
að framleiðsla lyfja á yfirráðasvæði þeirra sé háð leyfi. Einnig er skylt að

1

Stjtíð. ESB L 311, 28.11. 2001, bls. 67.
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is subject to the holding of an authorisation. This manufacturing
authorisation shall be required notwithstanding that the medicinal
products manufactured are intended for export.
...
3. Authorisation referred to in paragraph 1 shall also be required for
imports coming from third countries into a Member State; this Title
and Article 118 shall have corresponding application to such imports
as they have to manufacture.
9.

Article 48 of the Directive reads as follows:
Member States shall take all appropriate measures to ensure that
the holder of the manufacturing authorisation has permanently and
continuously at his disposal the services of at least one qualified
person, in accordance with the conditions laid down in Article 49,
responsible in particular for carrying out the duties specified in Article
51.

10. Article 51 of the Directive provides as follows
1. Member States shall take all appropriate measures to ensure
that the qualified person referred to in Article 48, without prejudice to
his relationship with the holder of the manufacturing authorisation, is
responsible, in the context of the procedures referred to in Article 52,
for securing:
(a) in the case of medicinal products manufactured within the
Member States concerned, that each batch of medicinal products
has been manufactured and checked in compliance with the
laws in force in that Member State and in accordance with the
requirements of the marketing authorisation;
(b) in the case of medicinal products coming from third countries,
irrespective of whether the product has been manufactured in
the Community, that each production batch has undergone in a
Member State a full qualitative analysis, a quantitative analysis
of at least all the active substances and all the other tests or
checks necessary to ensure the quality of medicinal products in
accordance with the requirements of the marketing authorisation.
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krefjast framleiðsluleyfisins þrátt fyrir að framleiddu lyfin séu ætluð til
útflutnings.
...
3. Skylt er að hafa leyfið, sem um getur í 1.mgr., fyrir lyfjum sem flutt
eru inn í aðildarríki frá þriðju löndum. Ákvæði þessa bálks og ákvæði
118. gr. skulu gilda jafnt um innflutt lyf sem lyfjaframleiðslu.
9.

Í 48. gr. tilskipunarinnar segir:
Aðildarríkin skulu gera allar nauðsynlegar ráðstafanir til að tryggja að
handhafi markaðsleyfisins hafi til frambúðar og stöðugt að minnsta
kosti einn menntaðan og hæfan einstakling í þjónustu sinni sem, í
samræmi við þau skilyrði sem mælt er fyrir um í 49. gr., hefur aðallega
þeim skyldum að gegna sem lýst er í 51. gr.

10. Í 51. gr. tilskipunarinnar segir:
1. Aðildarríkin skulu gera allar nauðsynlegar ráðstafanir til að tryggja
að menntaði og hæfi einstaklingurinn, sem um getur í 48.gr., beri,
með fyrirvara um tengsl hans við handhafa framleiðsluleyfisins, ábyrgð,
að því er varðar málsmeðferðina sem um getur í 56. gr., á því að
tryggja að:
(a) þegar um er að ræða lyf, framleidd í hlutaðeigandi aðildarríki, að
hver framleiðslulota lyfja hafi verið framleidd og prófuð í samræmi
við gildandi lög í þessu aðildarríki og í samræmi við skilyrði fyrir
markaðsleyfi;
(b) þegar um er að ræða lyf, sem eru flutt inn frá þriðju löndum og án
tillits til þess hvort framleiðslan hafi átt sér stað í Bandalaginu eða
ekki, að eigindleg fullnaðargreining hafi farið fram í aðildarríki á
hverri framleiðslulotu, að megindleg greining hafi farið á a.m.k.
öllum virku efnunum og að allar annars konar prófanir og eftirlit,
sem þörf er á til að tryggja gæði lyfja í samræmi við skilyrði fyrir
markaðsleyfi, hafi líka farið fram.
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The batches of medicinal products which have undergone such
controls in a Member State shall be exempt from the controls if they
are marketed in another Member State, accompanied by the control
reports signed by the qualified person.
11. Article 59 of the Directive sets out the information that a package
leaflet must include, for example, the necessary and usual
instructions for proper use, and a description of the adverse
reactions which may occur under normal use of the medicinal
product and, if necessary, the action to be taken in such a case.
12. Article 63 of the Directive reads as follows:
1. The particulars for labelling listed in Articles 54, 59 and 62 shall
appear in the official language or languages of the Member State
where the product is placed on the market.
…
3. When the product is not intended to be delivered directly to the
patient, the competent authorities may grant an exemption to the
obligation that certain particulars should appear on the labelling
and in the package leaflet and that the leaflet must be in the official
language or languages of the Member State in which the product is
placed on the market.
13. Article 76 of the Directive reads as follows:
1. Without prejudice to Article 6, Member States shall take all
appropriate action to ensure that only medicinal products in respect of
which a marketing authorisation has been granted in accordance with
Community law are distributed on their territory.
2. In the case of wholesale distribution and storage, medicinal
products shall be covered by a marketing authorisation granted
pursuant to Regulation (EC) No 726/2004 or by the competent
authorities of a Member State in accordance with this Directive.
3. Any distributor, not being the marketing authorisation holder,
who imports a product from another Member State shall notify the
marketing authorisation holder and the competent authority in the

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

252
220

Book 1

Report

Case
E-7/11

Hafi framleiðslulotur lyfja staðist gæðaeftirlit í einu aðildarríki skulu
þær undanþegnar eftirlitinu ef þær eru markaðssettar í öðru aðildarríki
og þeim fylgja eftirlitsskýrslur sem undirritaðar eru af menntuðum og
hæfum einstaklingi.
11. Í 59. gr. tilskipunarinnar segir að í fylgiseðli verði meðal annars
að koma fram nauðsynlegar og venjulegar leiðbeiningar um rétta
notkun, og lýsing á óæskilegum verkunum sem geta komið fram
við venjulega notkun lyfsins og, ef þörf krefur, hvað skuli gera í
slíkum tilfellum.
12. Í 63. gr. tilskipunarinnar segir:
1. Upplýsingarnar, sem eru tilgreindar í 54., 59. og 62. gr.,
skulu skráðar á opinberu tungumáli eða opinberum tungumálum
aðildarríkisins þar sem lyfið er sett á markað.
…
3. Lögbær yfirvöld geta veitt undanþágu frá þeirri skyldu að tilteknar
upplýsingar komi fram á merkimiða og fylgiseðli og að fylgiseðillinn
skuli vera á opinberu tungumáli eða tungumálum aðildarríkisins þar
sem lyfið er sett á markað ef ekki er til þess ætlast að viðkomandi lyf sé
afhent beint til sjúklinga.
13. Í 76. gr. tilskipunarinnar segir:
1. Með fyrirvara um 6. gr. skulu aðildarríkin gera allar viðeigandi
ráðstafanir til að tryggja að á yfirráðasvæðum þeirra sé einungis
dreift lyfjum sem veitt hefur verið markaðsleyfi fyrir í samræmi við lög
bandalagsins.
2. Að því er varðar heildsöludreifingu og geymslu skulu lyf falla undir
markaðsleyfi sem eru veitt samkvæmt reglugerð (EB) nr. 726/2004
eða lögbær yfirvöld aðildarríkis veita samkvæmt þessari tilskipun.
3. Dreifingaraðili, sem er ekki handhafi markaðsleyfis og flytur inn lyf
frá öðru aðildarríki, skal tilkynna handhafa markaðsleyfis og lögbæra
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Member State to which the product will be imported of his intention
to import it. In the case of products which have not been granted
an authorisation pursuant to Regulation (EC) No 726/2004, the
notification to the competent authority shall be without prejudice to
additional procedures provided for in the legislation of that Member
State.
14. Article 80 of the Directive reads as follows:
Holders of the distribution authorisation must fulfil the following
minimum requirements:
...
(c) they must supply medicinal products only to persons who are
themselves in possession of the distribution authorisation or who
are authorised or entitled to supply medicinal products to the
public in the Member State concerned;...
National law2
15. Directive 2001/83 has been implemented in Icelandic law by
the Medicinal Products Act No 93/1994 and subsequently by
Regulation No 699/1996 on the importation and wholesale
distribution of medicinal products (“the Icelandic Medicinal
Products Regulation”).
16. According to Article 7 of the Icelandic Medicinal Products Act,
only medicinal products that have a valid Icelandic marketing
authorisation may be imported and placed on the market in
Iceland. That article implements Article 6 of the Directive.
17. Articles 13 and 14 of the Icelandic Medicinal Products
Regulation, which implement Article 51 of the Directive, provide
as follows:
Article 13
Whoever imports a medicinal product, which has a marketing
authorisation in Iceland, from other EEA States, shall have at his
2

Translations of national provisions are based on those contained in the documents of the
case.
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yfirvaldinu í aðildarríkinu, sem lyfið verður flutt inn til, um fyrirhugaðan
innflutning sinn. Ef um er að ræða lyf, sem hafa ekki hlotið markaðsleyfi
samkvæmt reglugerð (EB) nr 726/2004, skal tilkynningin til lögbæra
yfirvaldsins vera með fyrirvara um frekari málsmeðferð sem kveðið er á
um í löggjöf þessa aðildarríkis.
14. Í 80. gr. tilskipunarinnar segir:
Til að fá dreifingarleyfi verður umsækjandi að uppfylla eftirfarandi
lágmarksskilyrði:
...
(c) að afgreiða lyf aðeins til þeirra sem eru sjálfir handhafar
dreifingarleyfis eða hafa leyfi eða rétt til að afgreiða lyf til neytenda
í viðkomandi aðildarríki; [...]

Landsréttur2
15. Tilskipun 2001/83 var innleidd í íslenska löggjöf með lyfjalögum
nr. 93/1994, sbr. síðari breytingar á þeim lögum, og síðar með
reglugerð nr. 699/1996 um innflutning og heildsöludreifingu lyfja,
með síðari breytingum („íslenska lyfjareglugerðin“).
16. Samkvæmt 7. gr. lyfjalaga, er einungis heimilt að flytja til
landsins og setja á íslenskan markað lyf að fengnu markaðsleyfi
Lyfjastofnunar. Sú grein innleiðir 6. gr. tilskipunarinnar.
17. Í 13. og 14. gr. íslensku lyfjareglugerðarinnar, sem innleiða 51. gr.
tilskipunarinnar, segir:
13. grein
Sá sem flytur inn lyf, sem hefur markaðsleyfi hér á landi, frá öðrum
ríkjum EES skal hafa í þjónustu sinni ábyrgðarhafa. Ábyrgðarhafinn
2

Þýðingar á ákvæðum landslaga grundvallast á þeim sem vísað er til í málsgögnum.
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disposal a Qualified Person. The Qualified Person shall ensure that
each batch of a medicinal product is produced in accordance with
Good Manufacturing Practice for Medicinal Products and that its
quality is in line with the provisions which form the basis for granting
the marketing authorisation. The Qualified Person shall approve
each batch in writing, thereby attesting that the quality of the
medicinal product is in accordance with the criteria as set out in the
second paragraph above. A register of all approved batches shall be
maintained.
Article 14
The controls required in paragraph 2 of Article 13 can be waived if
they have been conducted in another EEA State and if a Control Report
is presented for confirmation to that effect.

III Facts and procedure
18. The Plaintiff is a nursing home which purchases medicinal
products for the people in its care. The case concerns the
importation of four medicinal products3 which the Plaintiff
purchased from the medicinal product wholesaler Norsk
Medisinaldepot AS in Norway in 2008.
19. By a decision of 20 October 2008, the Defendant, the Icelandic
Medicines Agency, refused to allow these imports. Medicinal
products with the same names are on the Icelandic market with
valid Icelandic national marketing authorisations. However, in
the Defendant’s view, the invoice and the Norwegian summary
of product characteristics, which were provided by the Plaintiff,
did not confirm that the products fulfilled the requirements
of the Icelandic marketing authorisations. According to the
Defendant, the Plaintiff should have provided a “control report”,
as referred to in Article 14 of the Icelandic Medicinal Products
Regulation and Article 51 of Directive 2001/83, confirming that
the medicinal products fulfilled the requirements of the Icelandic
marketing authorisations.4
3

4

FUCIDIN KREM 2 %, PEVARYL KREM 1%, MILDISON LIPID KREM 1% and SERETIDE INH.
PULV. 207250 DISKUS.
Article 14 and the second paragraph of Article 11 of the Icelandic Medicinal Products
Regulation issued under Article 49 of the Medicinal Products Act No 93/1994.
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skal ganga úr skugga um, að sérhver lota lyfs, sé framleidd í samræmi
við góða framleiðsluhætti í lyfjagerð og að gæði þess séu í samræmi
við skilyrði, sem liggja til grundvallar veitingu markaðsleyfisins.
Ábyrgðarhafinn skal samþykkja hverja lotu skriflega og votta með því
að gæði lyfs séu í samræmi við skilyrði 2. málsgreinar. Haldin skal skrá
yfir samþykkt einstakra framleiðslulota.
14. grein
Heimilt er að sleppa athugunum sem gerð er krafa um í 2. málsgr.
13.gr., ef þær hafa verið framkvæmdar í öðru aðildarríki EES og hverri
framleiðslulotu fylgir gæðavottorð því til staðfestingar.

III Málavextir og meðferð málsins
18. Stefnandi er elli- og hjúkrunarheimili sem kaupir inn lyf fyrir
vistmenn sína. Mál þetta varðar innflutning fjögurra lyfja,3 sem
stefnandi keypti frá lyfjaheildsölunni Norsk Medisinaldepot AS í
Noregi á árinu 2008.
19. Lyfjastofnun synjaði umsókn um innflutning lyfjanna, með
ákvörðun dagsettri 20. október 2008. Lyf með sömu heitum eru á
íslenskum markaði á grundvelli gilds íslensks markaðsleyfis. Það
er hins vegar mat stefnda að reikningurinn og norskir fylgiseðlar
með lyfjunum, sem stefnandi lagði fram, staðfesti ekki að lyfin
fullnægi skilyrðum íslensks markaðsleyfis. Samkvæmt stefnda
hefði stefnandi átt að leggja fram „gæðavottorð“ (e: control report),
sbr. 14. gr. íslensku lyfjareglugerðarinnar og 51. gr. tilskipunar
2001/83, þar sem fram komi að lyfin hafi fullnægt skilyrðum
íslenska markaðsleyfisins.4

3

4

FUCIDIN KREM 2%, PEVARYL KREM 1%, MILDISON LIPID KREM 1% OG SERETIDE INH.
PULV. 207250 DISKUS.
14. gr. og 2. mgr. 11. gr. íslensku lyfjareglugerðarinnar sem sett er með stoð í 49. gr.
lyfjalaga nr. 93/1994.
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20. By a letter of 1 December 2008, the Plaintiff requested the
Defendant to review its refusal. The Defendant rejected that
request by a letter of 15 December 2008 in which it stated
that the importation was not permitted, as a summary of the
properties of the medicinal products was not regarded as
equivalent to the control report it had requested by letter of 20
October 2008.
21. The Plaintiff appealed against the rejection. By a ruling of 18
January 2010, the Ministry of Health upheld the Defendant’s
decision. In the case now pending before Reykjavík District Court,
the Plaintiff seeks to have the ruling of the Ministry of Health set
aside. Moreover, the Plaintiff also seeks, inter alia, a declaration
by the court that the requirements under Icelandic law concerning
exemptions from labelling in Icelandic were satisfied in
connection with the importation of the medicinal products.5 In
contrast, the Defendant rejects the Plaintiff’s claims and submits
that the Ministry’s ruling is in conformity with legislation and
other rules.
22. In the proceedings before the national court, the Plaintiff
contends that the provisions of Articles 13 and 14 of the
Icelandic Medicinal Products Regulation and Article 51 of
Directive 2001/83, referred to by the Defendant, apply only to
parties that import medicinal products for further distribution
and not to parties such as the Plaintiff, which imports these
products for private use by the persons in its care. The Plaintiff
submits further that it bases its case partly on the final
subparagraph of Article 51(1) of the Directive and argues that
on the basis of that provision it cannot be required to submit the
control report required by the Defendant.
23. By a ruling of 23 February 2011, the District Court decided
to seek an Advisory Opinion from the EFTA Court on the
interpretation of the Directive and, as appropriate, of other EEA
legislation.

5

See Articles 26 and 38 of Regulation No 462/2000.
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20. Með bréfi dagsettu 1. desember 2008, óskaði stefnandi eftir því
að stefndi endurskoðaði synjun sína. Stefndi hafnaði þeirri beiðni
með bréfi dagsettu 15. desember 2008 þar sem tilgreint er að
innflutningurinn hafi ekki verið heimilaður þar sem ekki var talið
að fylgiseðlar lyfjanna kæmu í stað gæðavottorðsins sem óskað
hafði verið eftir með bréfi dagsettu 20. október 2008.

21. Stefnandi kærði þessa synjun stefnda. Með úrskurði 18. janúar
2010, staðfesti heilbrigðisráðuneytið ákvörðun stefnda. Í málinu,
sem rekið er fyrir Héraðsdómi Reykjavíkur, krefst stefnandi þess
að úrskurður heilbrigðisráðuneytisins verði felldur úr gildi. Þar
að auki, krefst stefnandi þess, meðal annars, að viðurkennt verði
með dómi að skilyrðum íslenskrar löggjafar um undanþágu frá
merkingum á íslensku sé fullnægt vegna innflutnings stefnanda á
lyfjunum.5 Stefndi hafnar hins vegar kröfum stefnanda og telur að
úrskurður ráðuneytisins sé í samræmi við lög og aðrar reglur.

22. Við meðferð málsins fyrir Héraðsdómi Reykjavíkur staðhæfir
stefnandi að ákvæði 13. og 14. gr. íslensku lyfjareglugerðarinnar
og 51. gr. tilskipunar 2001/83, sem stefndi vísar til, eigi aðeins
við um aðila sem flytja inn lyf til frekari dreifingar en ekki
um aðila eins og stefnanda, sem flytur inn þessi lyf einungis
til einkanota fyrir vistmenn sína. Stefnandi vísar jafnframt til
lokamálsliðar 1. mgr. 51. gr. tilskipunarinnar og heldur því fram
að á grundvelli þess ákvæðis geti stefndi ekki gert kröfu um
gæðavottorð.

23. Á grundvelli úrskurðar frá 23. febrúar 2011, ákvað Héraðsdómur
Reykjavíkur að leita ráðgefandi álits EFTA-dómstólsins um túlkun
tilskipunarinnar sem og, eftir því sem við á, annarrar EESlöggjafar.

5

Sjá 26. og 38. gr. reglugerðar nr. 462/2000.
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24. The following questions were submitted to the Court:
1.

Is Directive 2001/83/EC and, as appropriate, other relevant EEA
legislation, including Articles 11-13 of the EEA Agreement on
the free movement of goods, to be interpreted as meaning that a
health‑care institution such as the Plaintiff, which provides people
with health care and medical services, may not import, for use by
the people in the care of the institution, medicinal products from
Norway which have been granted Norwegian national marketing
authorisation, by reference to an Icelandic national marketing
authorisation for medicinal products under the same name, if the
authorisations were granted before Directive 2001/83/EC entered
into force?

2.

If this is the situation, then how is a health-care institution like
the Plaintiff, which maintains that medicinal products imported
from another EEA Contracting Party have Icelandic marketing
authorisation, to demonstrate that this is the case? Is Article 51(1)
i.f. of Directive 2001/83/EC of the European Parliament and of
the Council to be interpreted as meaning that the health-care
institution is required to present a control report to the Defendant
as the competent surveillance authority? Is it possible that less
stringent requirements regarding the burden of proof could be
made regarding the import of medicinal products from Norway, if
the products are not intended for further sale or other distribution or
marketing in Iceland, but only for the use of persons in the care of
the health-care institution?

3.

Do the competent authorities have completely unrestricted
discretion as to whether, and then to whom, they grant exemptions
under Article 63(3) of Directive 2001/83/EC of the European
Parliament and of the Council in the case of medicinal products
that are imported by a health-care institution such as the Plaintiff
when the products are not intended for self-administration but are
prepared by a pharmacist employed by the health-care institution
and delivered to the users in specially-designed medicinal-product
boxes?
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24. Eftirfarandi spurningar voru lagðar fyrir dómstólinn:

1.

Ber að skýra ákvæði tilskipunar Evrópuþingsins og ráðsins nr.
2001/83 og eftir atvikum annarrar EES löggjafar, þ. á. m. 11. – 13.
gr. meginmáls EES-samningsins um frjálsa vöruflutninga þannig,
að sjúkrastofnun eins og stefnandi, sem veitir fólki heilbrigðis- og
sjúkraþjónustu, geti ekki flutt inn lyf til notkunar fyrir heimilismenn
sjúkrastofnunar frá Noregi sem hafa norskt landsmarkaðsleyfi með
vísan til íslensks landmarkaðsleyfis lyfja með sama heiti, ef leyfin
voru gefin út áður en tilskipun nr. 2001/83 tók gildi?

2.

Sé svo, með hvaða hætti ber sjúkrastofnun eins og stefnanda,
sem heldur því fram að lyf flutt inn frá öðru EES-ríki hafi íslenskt
markaðsleyfi, að færa sönnur á að svo sé? Ber að skýra ákvæði
1. mgr. 51. gr. i.f. tilskipunar Evrópuþingsins og ráðsins nr.
2001/83 þannig að sú krafa sé gerð til sjúkrastofnunarinnar að
hún framvísi eftirlitsskýrslu (e. control report) til stefnda sem
lögbærs lyfjainnflutningseftirlitsaðila? Er mögulegt að vægari
sönnunarkröfur séu gerðar við innflutning á lyfjum frá Noregi, ef
lyfin eru ekki ætluð til áframhaldandi sölu eða annarrar dreifingar
eða markaðssetningar á Íslandi, heldur einungis til notkunar fyrir
vistmenn á sjúkrastofnuninni?

3.

Hafa þar til bær yfirvöld algerlega frjálst mat um það hvort og
hverjum þau veiti undanþágu samkvæmt 3. mgr. 63. gr. tilskipunar
Evrópuþingsins og ráðsins nr. 2001/83 ef um er að ræða lyf sem flutt
eru inn af sjúkrastofnun eins og stefnanda og lyfin eru ekki ætluð til
sjálfsmeðferðar, heldur höfð til af lyfjafræðingi sjúkrastofnunarinnar
og afhent neytendum í þar til gerðum lyfjaboxum?
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IV Written observations
25. Pursuant to Article 20 of the Statute of the Court and Article
97 of the Rules of Procedure, written observations have been
received from:
––

the Plaintiff, represented by Stefán Geir Þórisson, Supreme
Court Attorney;

––

the Defendant, represented by Einar Karl Hallvarðsson,
Supreme Court Attorney;

––

the Icelandic Government, represented by Bergþór
Magnússon, Director, Ministry for Foreign Affairs, acting as
Agent;

––

the Norwegian Government, represented by Ida Thue,
Advocate, Office of the Attorney General for Civil Affairs, and
Kaja Moe Winther, Advisor, Ministry of Foreign Affairs, acting
as Agents;

––

the Czech Government, represented by Martin Smolek and
David Hadroušek, acting as Agents;

––

the Spanish Government, represented by Sonsoles Centeno
Huerta, State Advocate of the Spanish State Legal Service
before the Court of Justice of the European Union (“ECJ”) ,
acting as Agent;

––

the EFTA Surveillance Authority (“ESA”), represented
by Gjermund Mathisen and Fiona M. Cloarec, Officers,
Department of Legal & Executive Affairs, acting as Agents;

––

the European Commission (“the Commission”), represented
by Marketa Simerdova, Luis Banciella, and Ken MifsudBonnici, members of its Legal Service, acting as Agents.

V Summary of the pleas and arguments submitted
The first question
The Plaintiff
26. The Plaintiff submits that, pursuant to the regime established
by the Directive, for the purposes of importing the medicinal
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IV Skriflegar greinargerðir
25. Í samræmi við 20. gr. stofnsamþykktar EFTA-dómstólsins og
97. gr. starfsreglna hans, hafa skriflegar greinargerðir borist frá
eftirtöldum aðilum:
––

Stefnanda, Grund, elli- og hjúkrunarheimili. Í fyrirsvari er
Stefán Geir Þórisson, hrl;

––

Stefnda, Lyfjastofnun. Í fyrirsvari er Einar Karl Hallvarðsson,
hrl;

––

Ríkisstjórn Íslands. Í fyrirsvari sem umboðsmaður er Bergþór
Magnússon, deildarstjóri í utanríkisráðuneytinu;

––

Ríkisstjórn Noregs. Í fyrirsvari sem umboðsmenn eru Ida
Thue, lögmaður, embætti ríkislögmanns, og Kaja Moe Winther,
ráðgjafi í utanríkisráðuneytinu;

––

Ríkisstjórn Tékklands. Í fyrirsvari sem umboðsmenn eru
Martin Smolek og David Hadroušek;

––

Ríkisstjórn Spánar. Í fyrirsvari sem umboðsmaður er Sonsoles
Centeno Huerta, hjá ríkislögmanni spænska ríkisins í málum
fyrir Evrópudómstólnum;

––

Eftirlitsstofnun EFTA (ESA). Í fyrirsvari sem umboðsmenn eru
Gjermund Mathisen og Fiona M. Cloarec, fulltrúar á lögfræðiog framkvæmdasviði;

––

Framkvæmdastjórn Evrópusambandsins
(framkvæmdastjórnin). Í fyrirsvari sem umboðsmenn eru
Marketa Simerdova, Luis Banciella og Ken Mifsud-Bonnici, hjá
lagadeildinni.

V Samantekt yfir málsástæður og lagarök
Fyrsta spurningin
Stefnandi
26. Stefnandi heldur því fram að, samkvæmt því fyrirkomulagi
sem sett er fram í tilskipuninni, sé ekki hægt að krefjast þess
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products concerned from Norway, it cannot be required to submit
control reports.
27. The Plaintiff observes that the Defendant bases its refusal to
allow the importation in the absence of a proper “control report”
on Articles 13 and 14 of the Icelandic Medicinal Products
Regulation. As those articles were adopted to implement the rules
established in Article 51 of the Directive, it contends that the
Regulation must be interpreted in light of that provision.
28. Having regard to Article 51(1) of the Directive, the Plaintiff argues
that the rules in question only govern the situation where the
imported medicinal products are meant for further distribution on
the market. The said article of the Directive states that batches
of medicinal products are to be exempted from controls “if they
are marketed in another Member State, accompanied by the control
reports signed by the qualified person”. The wording of the provision
thus clearly refers only to marketing and not importation by a
health institution for the direct use of its patients.
29. According to the Plaintiff, this view is supported by the letter to
the Ministry of Health from the Commission’s Dr Martin Terberger
in reply to the Ministry’s questions to the Commission regarding
the Directive.6 In his letter, Dr Terberger takes the view that a
nursing home which supplies medicinal products to its residents,
i.e. to the public, is not a wholesale distributor as defined in
Article 1(17) of the Directive. Therefore, the requirements set out
in Title VII of the Directive do not apply. Moreover, Dr Terberger
does not view the Plaintiff’s purchase of medicinal products from
Norway as constituting importation for the purposes of Title IV of
the Directive, including Article 51, since both Norway and Iceland
are part of the EEA.
30. The Plaintiff contends further that the Defendant’s response of
25 February 2009 to the Plaintiff’s administrative complaint to
the Ministry of Health indirectly confirms the Plaintiff’s view that
Article 51 of the Directive, and thus Article 14 of the Icelandic

6

Annex 8 to the Plaintiff’s written observations.
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að gæðavottorð (e. control report) séu lögð fram í tengslum við
innflutning umræddra lyfja frá Noregi.
27. Stefnandi bendir á að stefndi byggi synjun sína á umsókninni um
innflutningsleyfi á 13. og 14. gr. íslensku lyfjareglugerðarinnar
þar sem fullnægjandi „gæðavottorð“ skorti. Þar sem þessi ákvæði
voru sett til að lögleiða þær reglur sem settar eru fram í 51. gr.
tilskipunarinnar, sé ljóst að túlka beri reglugerðina í ljósi þess
ákvæðis.
28. Stefnandi heldur því fram að umræddar reglur eigi aðeins við
þegar um er að ræða frekari markaðsdreifingu á innfluttum
lyfjum og vísar í því sambandi til 1. mgr. 51. gr. tilskipunarinnar.
Í því ákvæði tilskipunarinnar segir að framleiðslulotur lyfja
séu undanþegnar gæðaeftirliti, „ef þær eru markaðssettar í öðru
aðildarríki og þeim fylgja eftirlitsskýrslur sem undirritaðar eru af
menntuðum og hæfum einstaklingi.“ Orðalag ákvæðisins á því
augljóslega aðeins við um markaðssetningu en ekki innflutning
sjúkrastofnunar sem notar lyfin einungis fyrir sína sjúklinga.
29. Stefnandi heldur því fram að þessi túlkun komi fram í svarbréfi
Dr. Martin Terberger, hjá Framkvæmdastjórn Evrópusambandsins,
til heilbrigðisráðuneytisins við fyrirspurn ráðuneytisins til
framkvæmdastjórnarinnar um tilskipunina.6 Í bréfi sínu segi Dr.
Terberger að elli- og hjúkrunarheimili sem útvegi vistmönnum
sínum lyf, þ.e. almenningi, sé ekki heildsali í skilningi 1. mgr.
17. gr. tilskipunarinnar. Því eigi þau skilyrði sem sett eru í
VII. bálki tilskipunarinnar ekki við. Auk þess telji Dr. Terberger
að lyfjakaup stefnanda frá Noregi falli ekki undir innflutning í
skilningi IV bálks tilskipunarinnar, þar á meðal 51. gr., þar sem
bæði Noregur og Ísland eru aðilar að EES.
30. Stefnandi heldur því jafnframt fram að svar stefnda frá 25.
febrúar 2009 við stjórnsýslukæru til heilbrigðisráðuneytisins
staðfesti með óbeinum hætti þá skoðun stefnanda að 51. gr.
tilskipunarinnar, og þar með 14. gr. íslensku lyfjareglugerðarinnar,

6

Viðauki 8 við skriflegar greinargerðir stefnanda.
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Medicinal Products Regulation, is only applicable where the
intention is to market medicinal products in another EEA State.
31. Finally, the Plaintiff notes that it is common ground between
the parties that the medicinal products in question have both
Norwegian and Icelandic national marketing authorisations.
According to the Plaintiff, it is of no importance whether these
authorisations were granted before or after the entry into force of
the Directive.
32. In light of the above, the Plaintiff proposes that the Court should
answer the first question as follows:
Directive 2001/38 of the European Parliament and the Council and
other EEA legislation, including Articles 11-13 of the main text of the
EEA Agreement on the free movement of goods, are to be interpreted
as meaning that a healthcare institution such as the Plaintiff which
provides people with health care and medicinal services, may
import, for use by the people in the care of the institution, medicinal
products from Norway which have been granted Norwegian national
marketing authorization, by reference to an Icelandic national
marketing authorization for medicinal products under the same name,
irrespective of whether the authorizations were granted before or after
Directive 2001/38/EC entered into force.
The Defendant
33

The Defendant, supported by the Icelandic Government, submits
that the first question must be answered in the affirmative.

34

At the outset, the Defendant argues that traceability of medicinal
products is of major importance for safeguarding public health.
It is paramount that the distribution of medicinal products is
under the supervision of the competent national authority in the
EEA State where the product is consumed. The Defendant notes
that the national authorities issue a marketing authorisation for
a medicinal product to be placed on the market and inspect all
relevant parties, including wholesalers. A national marketing
authorisation constitutes an independent standalone marketing
authorisation, only valid in the State of issue. The holder of
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eigi aðeins við þegar ætlunin sé að markaðssetja lyf í öðru EESríki.

31. Að lokum tekur stefnandi fram að málsaðilar séu sammála um
að umrædd lyf séu bæði með norskt og íslenskt markaðsleyfi.
Stefnandi lítur svo á að ekki skipti máli hvort þessi leyfi hafi verið
gefin út áður eða eftir að tilskipunin tók gildi.

32. Í ljósi ofangreinds, leggur stefnandi til að dómstóllinn svari fyrstu
spurningunni með eftirfarandi hætti:
Skýra ber ákvæði tilskipunar Evrópuþingsins og ráðsins 2001/38, og
eftir atvikum annarrar EES-löggjafar, þ. á m. 11. – 13. gr. meginmáls
EES-samningsins um frjálsa vöruflutninga, þannig að sjúkrastofnun
eins og stefnandi, sem veitir fólki heilbrigðis- og sjúkraþjónustu, geti
flutt inn lyf frá Noregi sem hafa norskt markaðsleyfi, til notkunar fyrir
vistmenn sjúkrastofnunarinnar, á grundvelli íslensks markaðsleyfis lyfja
með sama heiti, án tillits til þess hvort leyfin voru gefin út áður eða eftir
að tilskipun 2001/38/EB tók gildi.
Stefndi

33. Stefndi, með stuðningi ríkisstjórnar Íslands, telur að fyrstu
spurningunni beri að svara játandi.

34. Stefndi heldur því í fyrsta lagi fram að rekjanleiki lyfja sé afar
mikilvægur til að standa vörð um líf og heilsu manna. Það er
sérlega mikilvægt að dreifing lyfja sé undir eftirliti lögbærra
yfirvalda þess EES-aðildaríkis þar sem varan er notuð. Stefndi
tekur fram að yfirvöld gefi út markaðsleyfi fyrir lyf sem sett eru
á markað og hafi eftirlit með öllum aðilum sem að ferlinu koma,
þar á meðal heildsölum. Landsbundið markaðsleyfi merkir
sjálfstætt markaðsleyfi, sem er einungis gilt í því landi sem gefur
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the marketing authorisation is responsible for informing the
competent national authority of defects or safety issues. However,
the holder of the marketing authorisation will not be aware of
a wholesaler selling the product to another EEA State, in this
case Iceland. In turn, the wholesaler in one EEA State, in this
case Norway, is not responsible for ensuring that a medicinal
product fulfils the requirements of a marketing authorisation
in another EEA State, for example, Iceland. In such a situation,
the Defendant argues, the traceability of a defective batch of a
medicinal product is compromised.
35. The Defendant notes further that the four medicinal products
concerned have a Norwegian marketing authorisation, valid
only in Norway. Medicinal products with the same names are on
the Icelandic market with Icelandic marketing authorisations.
However, neither the labelling of the products concerned nor the
patient information leaflet was fully or even partly in Icelandic.
According to the Defendant, this confirms that the products have
not been released for the Icelandic market.
36. The Defendant contends that, according to Article 7 of
the Medicinal Products Act and Article 6 of the Directive,
only medicinal products having a valid Icelandic marketing
authorisation may be imported and placed on the market in
Iceland. When purchasing medicinal products from wholesalers in
other EEA States, those products have to fulfil the requirements
of the Icelandic marketing authorisations.
37. According to the Defendant, the invoice and the Norwegian
summary of product characteristics, provided by the Plaintiff, do
not confirm that the products purchased fulfil the requirements of
the Icelandic marketing authorisations. The proper way to confirm
that the products have been released for the Icelandic market
is to provide control reports, as referred to in Article 51 of the
Directive. The control report confirms that each batch of product
meets the requirements on which the marketing authorisation was
based.
38. The Defendant asserts that medicinal products with a national
marketing authorisation cannot be moved freely within the EEA
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það út. Handhafi markaðsleyfis er ábyrgur fyrir því að upplýsa
lögbær yfirvöld um atriði sem varða galla eða öryggi. Hins vegar
er handhafa markaðsleyfis ekki kunnugt um hvort heildsali selur
vöruna til annars EES-ríkis, í þessu tilfelli Íslands. Þá ber heildsali
í einu EES-ríki, í þessu tilfelli Noregi, ekki ábyrgð á því að tryggja
að lyf uppfylli skilyrði markaðsleyfis í öðru EES-ríki, til dæmis á
Íslandi. Stefndi heldur því fram að í slíkum tilfellum sé rekjanleika
gallaðrar framleiðslulotu lyfja stefnt í hættu.

35. Stefndi heldur því jafnframt fram að umrædd fjögur lyf hafi norskt
markaðsleyfi, sem sé einungis gilt í Noregi. Lyf með sömu heitum
eru á íslenskum markaði á grundvelli íslensks markaðsleyfis. Hins
vegar sé hvorki merking umræddra lyfja né fylgiseðill þeirra að
einhverju eða öllu leyti á íslensku. Að mati stefnda staðfestir þetta
að þessi lyf séu ekki ætluð fyrir íslenskan markað.

36. Stefndi telur að túlka beri 7. gr. lyfjalaga og 6. gr. tilskipunarinnar
þannig að einungis sé heimilt að flytja til landsins og setja á
markað lyf að fengnu markaðsleyfi frá Lyfjastofnun. Þegar lyf eru
keypt af heildsölum í öðrum EES-ríkjum verða þau að uppfylla
skilyrði fyrir íslensku markaðsleyfi.

37. Það er hins vegar álit stefnda að reikningurinn, og norskir
fylgiseðlar með lyfjunum, sem stefnandi lagði fram, staðfesti
ekki að lyfin fullnægi skilyrðum fyrir íslensku markaðsleyfi. Rétt
leið til að staðfesta að lyf hafi verið sett á íslenskan markað sé
að leggja fram gæðavottorð, eins og mælt er fyrir um í 51. gr.
tilskipunarinnar. Gæðavottorð staðfestir að hver framleiðslulota
lyfs uppfylli þau skilyrði sem markaðsleyfið grundvallaðist á.

38. Stefndi heldur því fram að í þessu tilfelli sé ekki hægt að flytja lyf
með landsmarkaðsleyfi að vild innan Evrópska efnahagssvæðisins
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in this case except (i) as a parallel import or (ii) on the basis of
a control report from the wholesaler in the exporting State, as
required in Articles 13 and 14 of the Icelandic Medicinal Products
Regulation and Article 51 of the Directive.
39. The Plaintiff did not apply for a parallel import licence, although
advised to do so by the Defendant. Hence, provision of control
reports was a necessary requirement for importation.
40. The Defendant rejects the view that the obligation imposed by
Article 51 of the Directive to provide control reports does not
apply to parties such as the Plaintiff. Although Article 51 of the
Directive is included in a chapter dealing with manufacture and
importation, it establishes the basic rules which apply to all trade
in medicinal products within the EEA. The security requirements
with regard to the purchase of medicinal products are applicable
not only to wholesalers, but also to parties permitted to purchase
medicinal products from wholesalers, such as healthcare
institutions. Moreover, even if the Plaintiff’s purchase is not
regarded as importation for further distribution, the Defendant
submits that the same security requirements apply irrespective
of whether the products are used in private homes or healthcare
institutions. Thus, a medicinal product used in a nursing home
must have an Icelandic marketing authorisation.
The Czech Government
41. The Czech Government argues that trade in medicinal products
between Norway and Iceland should not be regarded as
importation within the meaning of the Directive, since it does
not concern products coming from outside the internal market,
but as intra-EEA trade. Therefore, the Plaintiff has not imported
the medicinal products and cannot be said to have purchased
the products with the intention to place them on the market in
Iceland. It thus appears as if, in principle, the purchase in the
main proceedings falls outside the scope of the Directive. In
essence, for the purposes of the Directive, there is no difference
between the Plaintiff and a mere customer who buys medicinal
products while travelling abroad.
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nema (i) um sé að ræða samhliða innflutning eða (ii) á grundvelli
gæðavottorðs frá heildsalanum í útflutningsríkinu, sbr. 13. og
14. gr. íslensku lyfjareglugerðarinnar og 51. gr. tilskipunarinnar.

39. Stefnandi sótti ekki um samhliða innflutningsleyfi, þótt stefndi
hafi ráðlagt að það yrði gert. Því var það nauðsynlegt skilyrði fyrir
innflutningi að gæðavottorð lægju fyrir.

40. Stefndi hafnar því að sú skylda, sem lögð er á með 51. gr.
tilskipunarinnar, að útvega gæðavottorð eigi ekki við um aðila eins
og stefnanda. Þótt 51. gr. tilskipunarinnar sé í kafla sem taki til
framleiðslu og innflutnings, feli hún í sér grundvallarreglu sem
eigi við um öll lyfjaviðskipti innan EES. Öryggiskröfur varðandi
lyfjakaup eigi ekki einungis við um heildsala, heldur einnig við
um aðila sem hafa heimild til að kaupa lyf af heildsölum, eins
og sjúkrastofnanir. Jafnvel þótt kaup stefnanda teljist ekki vera
innflutningur til frekari dreifingar, þá heldur stefndi því fram að
sömu öryggiskröfur gildi án tillits til þess hvort lyfin séu notuð á
einkaheimilum eða á sjúkrastofnunum. Því verði lyf sem notuð eru
á elli- og hjúkrunarheimilum að hafa íslenskt markaðsleyfi.

Ríkisstjórn Tékklands
41. Ríkisstjórn Tékklands heldur því fram að ekki beri að líta á
lyfjaviðskipti á milli Noregs og Íslands sem innflutning, í skilningi
tilskipunarinnar, þar sem þau varði ekki lyf sem eiga uppruna
sinn utan innri markaðar, heldur teljist þau viðskipti innan EES.
Því hafi stefnandi ekki flutt inn lyf og geti ekki talist hafa keypt
lyfin í þeim tilgangi að markaðssetja þau á Íslandi. Því virðist sem
umrædd kaup falli utan gildissviðs tilskipunarinnar. Í samræmi við
tilgang tilskipunarinnar sé í grundvallaratriðum enginn munur á
stefnanda og venjulegum viðskiptavini sem kaupir lyf þegar hann
ferðast erlendis.
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42. However, according to the Czech Government, this does not
necessarily mean that the medicinal products have been lawfully
marketed for the purposes of the Directive. It stresses that the
purchase at issue in the present case is a transaction involving
two parties, one of which is the Norwegian wholesaler. The
Government questions whether the Norwegian wholesaler fulfilled
the requirements of Article 80 of the Directive, according to
which a holder of a distribution authorisation may only supply
medicinal products to persons who are themselves holders of
a distribution authorisation, or who are authorised or entitled
to supply medicinal products to the public in the Member State
concerned.
43. Thus, if the Plaintiff is neither a holder of a distribution
authorisation nor otherwise entitled in Iceland to supply medicinal
products to the public (typically as a pharmacy), the medicinal
products at issue must be considered to have been supplied
unlawfully. In that case, the Icelandic authorities cannot be
considered to have acted in contravention of EEA law in rejecting
the “importation”.
44. Consequently, the Czech Government contends that, only if the
Plaintiff is authorised to supply medicinal products to the public
in Iceland, will it be relevant to consider whether the requirements
imposed on the Plaintiff regarding the marketing authorisation
are contrary to EEA law. In that regard, it stresses that, subject
to compliance with EEA law, in particular the provisions on free
movement of goods, EEA States are empowered to lay down rules
regarding the provision of medicinal products to hospitals.7
45. In the Government’s view, the requirements imposed on the
Plaintiff in the main proceedings may not be considered a
restriction on the free movement of goods, that is, they are not
liable to hinder, directly or indirectly, actually or potentially, trade
between EEA States, if they apply to all relevant traders operating
within the national territory and if they affect in the same manner,
7

Reference is made to Case C‑141/07 Commission v Germany [2008] ECR I‑6935, paragraph
25.
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42. Þetta þýði þó ekki endilega að lyfin hafi verið sett á markað með
lögmætum hætti í skilningi tilskipunarinnar. Hafa verði í huga
að kaupin sem til umfjöllunar eru í þessu máli séu viðskipti á
milli tveggja aðila, þar sem annar aðilinn er norskur heildsali.
Ríkisstjórn Tékklands dregur í efa að norski heildsalinn hafi
uppfyllt kröfur 80. gr. tilskipunarinnar, en þar segir að handhafi
dreifingarleyfis megi aðeins afhenda þeim lyf sem eru sjálfir
handhafar dreifingarleyfis, eða þeim sem hafi heimild eða réttindi
til að láta almenningi lyf í té í viðkomandi aðildarríki.

43. Af þessu leiðir að hafi stefnandi hvorki dreifingarleyfi né annars
konar heimild á Íslandi til að láta almenningi lyf í té (eins og
lyfjaverslun), ber að líta svo á að umrædd lyf hafi verið afhent
með ólögmætum hætti. Er þá ekki hægt að leggja til grundvallar
að íslensk yfirvöld hafi brotið gegn EES-rétti með því að synja um
„innflutning“.

44. Að mati ríkisstjórnar Tékklands er aðeins tilefni til að fjalla um
hvort þær kröfur sem gerðar eru til stefnanda um markaðsleyfi
séu andstæðar EES-rétti ef stefnanda er heimilt að útvega
almenningi á Íslandi lyf. Í því samhengi leggur hún áherslu á
að EES-ríki geti sett reglur varðandi lyf til sjúkrahúsa að því
tilskildu að þær samrýmist EES-rétti, einkum ákvæðum um frjálsa
vöruflutninga.7

45. Að mati ríkisstjórnarinnar fela þær kröfur sem gerðar eru til
stefnanda ekki í sér takmörkun á frjálsum vöruflutningum, þ.e.
þær séu ekki líklegar til að hindra, með beinum eða óbeinum
hætti, í raun eða mögulega, viðskipti á milli EES-ríkja, ef
þær eru gerðar til allra hlutaðeigandi viðskiptaaðila innan
landsvæðisins og hafa sömu áhrif, jafnt að lögum sem og í reynd,

7

Tilvísun í mál C-141/07 Framkvæmdastjórnin gegn Þýskalandi [2008] ECR I‑6935, 25.
málsgr.
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in law and in fact, the marketing of domestic production and
those of other EEA States.8 If, however, they are considered to
constitute a restriction, it may be justified under Article 13 EEA
on grounds relating to the protection of human health.9 In that
connection, the Government agrees with the view taken by the
Defendant, namely, that, in a situation such as the present case,
the control report requirement is justified having regard to the
necessity for the medicine surveillance authorities to have the
relevant information on the medicinal products which enter the
market in Iceland.
46. The Czech Government proposes that the Court should answer
the first question as follows:
A transaction such as the one at issue in the main proceedings can
only be considered lawful for the purposes of Directive 2001/83/EC
of the European Parliament and of the Council of 6 November 2001
on the Community code relating to medicinal products for human use,
as later amended, provided that the requirement laid down in Article
80(c) of that Directive is fulfilled. In this regard, it is for the referring
court to verify whether the holder of the distribution authorization
supplied the medicinal products at issue to a person who is also in
possession of the distribution authorization or who is authorized or
entitled to supply medicinal products to the public in the Member
State concerned.
If so, it shall be for the referring court to verify whether the restrictions
imposed by the legislation of the Member States concerned on the
recipient of the medicinal products at issue can be justified in terms of
Article 13 of the EEA Agreement.
The Norwegian Government
47. The Norwegian Government refers to Article 2(1) of the
Directive which provides that the Directive applies to medicinal
products “intended to be placed on the market” in an EEA State.
Consequently, it questions whether the Directive is applicable to
	Ibid., paragraph 29.
	Ibid., paragraphs 46-51.

8
9
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á markaðssetningu innlendrar framleiðslu og framleiðslu annarra
EES-ríkja.8 Ef þær teljast hins vegar fela í sér takmarkanir, kunna
þær að vera réttlætanlegar á grundvelli 13. gr. EES-samningsins
með vísan til sjónarmiða um að vernda heilsu manna.9 Í þessu
sambandi er ríkisstjórnin sammála stefnda um að í tilvikum eins
og hér um ræðir, sé réttlætanlegt að krefjast gæðavottorðs því
lyfjaeftirlitið þarfnist viðeigandi upplýsinga um lyf sem fara á
íslenskan markað.
46. Ríkisstjórn Tékklands leggur til að dómstóllinn svari fyrstu
spurningunni á eftirfarandi hátt:
Viðskipti eins og þau sem fjallað er um í málinu fyrir landsdómstólnum
geta aðeins talist lögmæt á grundvelli tilskipunar Evrópuþingsins og
ráðsins 2001/83/EB frá 6. nóvember, 2001 um bandalagsreglur um
lyf sem ætluð eru mönnum, með síðari breytingum, að því tilskildu að
skilyrði c-liðar 80. gr. tilskipunarinnar sé uppfyllt. Í þessu samhengi
er það hlutverk landsdómstóls að ganga úr skugga um að handhafi
dreifingarleyfisins hafi látið umrædd lyf í hendur aðila sem einnig er
handhafi dreifingarleyfis, eða sem hefur heimild eða rétt til að afhenda
lyf til almennings innan viðkomandi aðildarríkis .
Verði það niðurstaðan, er það hlutverk landsdómstóls að ákveða hvort
kröfur sem gerðar eru í lögum viðkomandi aðildarríkis til þeirra sem fá
lyfin í hendur séu réttlætanlegar í ljósi 13. gr. EES-samningsins.

Ríkisstjórn Noregs
47. Ríkisstjórn Noregs vísar til 1. mgr. 2. gr. tilskipunarinnar þar
sem segir að tilskipunin eigi við um lyf „sem markaðssetja á“
í EES-aðildarríki. Hún dregur því í efa að tilskipunin eigi við
um sjúkrastofnun eins og stefnanda. Þar sem innfluttu lyfin
8
9

	Ibid., 29. málsgr.
	Ibid., 46.-51. málsgr.

Case E-7/11 Grund, elli- og hjúkrunarheimili v The Icelandic Medicines Agency (Lyfjastofnun)

275
231

a health care institution such as the Plaintiff. As the imported
medicinal products are not intended for further sale, but for the
use of persons in the institution’s care only, it is not evident that
medicinal products are “intended to be placed on the market”.
48. The Government submits that, if the Directive is not applicable,
it is for the national court to assess whether the Icelandic
authorities have adopted measures which correspond to the
Directive. Should such measures constitute a restriction on trade
prohibited by Article 11 EEA, they may nevertheless be justified
on grounds of public health under Article 13 EEA.
49. If the Court concludes that the Directive is applicable, the
importer must obtain a marketing authorisation in accordance
with the Directive, prior to marketing the medicinal product in the
State of importation.10 According to the Norwegian Government,
the obligation on the importer to obtain such a marketing
authorisation cannot, in any event, be regarded as a restriction on
trade between the EEA States prohibited by Article 11 EEA.11
50. The Government notes, however, that these principles are subject
to exceptions as regards parallel imports. According to caselaw of the ECJ, the provisions governing the issue of marketing
authorisations cannot apply to a medicinal product covered
by a marketing authorisation in one EEA State which is being
imported as a parallel import into another EEA State.12 If the
normal procedure for the issue of a market authorisation were to
apply when a medicinal product is imported by way of parallel
import, this would constitute a measure having equivalent effect
to a quantitative restriction on the free movement of goods
under Article 11 EEA.13 Such a requirement cannot be imposed
on importers unless justified on grounds of public health under
Article 13 EEA. In this regard, rules or practices which make it

10
11

12
13

Reference is made to Article 6(1) of the Directive.
Reference is made to Case C‑319/05 Commission v Germany [2007] ECR I‑9811, paragraph
35.
Reference is made to Case 104/75 De Peijper [1976] ECR 613, paragraph 21.
Reference is made to Case C‑201/94 Smith & Nephew and Primecrown [1996] ECR I‑5819,
paragraph 21.
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eru ekki ætluð til sölu heldur einungis til nota fyrir vistmenn
stofnunarinnar, komi ekki skýrt fram hvort það eigi að
„markaðssetja“ þau.
48. Ríkisstjórnin heldur því fram að ef tilskipunin eigi ekki við, sé
það landsdómstóls að meta hvort íslensk yfirvöld hafi innleitt
ráðstafanir í samræmi við tilskipunina. Hafi slíkar ráðstafanir í för
með sér hamlandi áhrif á viðskipti sem bann er lagt við í 11. gr.
EES-samningsins, sé engu að síður mögulegt að réttlæta þær á
grundvelli sjónarmiða um vernd lífs og heilsu manna samkvæmt
13. gr. EES-samningsins.
49. Komist dómstóllinn að þeirri niðurstöðu að tilskipunin eigi við,
ber innflytjanda að afla markaðsleyfis í samræmi við tilskipunina
áður en hann markaðssetur lyfið í innflutningslandinu.10 Að
mati ríkisstjórnar Noregs er hvað sem öðru líður ekki unnt að
líta svo á að sú krafa sem gerð er til innflytjanda um að útvega
markaðsleyfi, feli í sér höft á viðskipti milli aðildarríkja EES, sem
eru óheimil samkvæmt 11. gr. EES-samningins.11
50. Ríkisstjórnin bendir hins vegar á að undantekningar séu gerðar á
þessum meginreglum þegar um er að ræða samhliða innflutning
lyfja. Samkvæmt dómaframkvæmd Evrópudómstólsins sé ekki
hægt að beita reglum um útgáfu markaðsleyfis um lyf sem
þegar hafa markaðsleyfi í einu EES-ríki, og flutt eru inn samhliða
í annað EES-ríki.12 Ef sömu reglur ættu að gilda um samhliða
innflutning að þessu leyti, myndi það hafa samsvarandi áhrif
og magntakmarkanir á innflutningi, samkvæmt 11. gr. EESsamningsins.13 Slíka kröfu er ekki hægt að gera til innflytjenda
nema unnt sé að réttlæta hana á grundvelli sjónarmiða um vernd
lífs og heilsu manna í samræmi við 13. gr. EES-samningsins.
Þannig sé ekki, á grundvelli ákvæðis 13. gr. EES-samningsins,
unnt að réttlæta reglur eða framkvæmd sem geri framleiðanda
10
11

12
13

Tilvísun í 1. mgr. 6. gr. tilskipunarinnar.
Tilvísun í mál C-319/05 Framkvæmdastjórnin gegn Þýskalandi [2007] ECR I‑9811,
35. málsgr.
Tilvísun í mál 104/75 De Peijper [1976] ECR 613, 21. málsgr.
Tilvísun í mál C-201/94 Smith & Nephew and Primecrowni [1996] ECR I‑5819, 21. málsgr.
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possible for a manufacturer to enjoy a monopoly of importation
cannot be justified under Article 13 EEA unless it is clearly proved
that the alternatives would obviously be beyond the means which
can be reasonably expected of an administration operating in a
normal manner.14
51. Against this background, the Government contends that the
national authorities must not obstruct parallel imports by
requiring parallel importers to satisfy the same requirements as
those which are applicable to importers which seek to place a
medicinal product on the market for the first time, unless such
requirements are justified on grounds of public health under
Article 13 EEA.
52. The Government adds that the principles governing parallel
imports apply equally where the marketing authorisations in
the States of export/import were granted before the entry into
force of the Directive. The Directive constitutes a codification
of previous directives, and there is nothing to indicate that the
adoption of that directive was intended to have the effect of
invalidating marketing authorisations issued under previous
directives.
The EFTA Surveillance Authority
53. ESA understands the first question to concern whether a
marketing authorisation may be relied upon to import medicinal
products from another EEA State. If, in principle, a marketing
authorisation may be relied upon for importation, the national
court asks whether it is of relevance that the marketing
authorisations were granted before the entry into force of the
Directive.
54. ESA notes that under the Directive, marketing and importation are
separate issues, in the sense that a marketing authorisation does
not, as such, allow for importation. Whilst no medicinal product
may be placed on the market of an EEA State unless a marketing

14

Reference is made to De Peijper, cited above, paragraph 32.
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kleift að stunda einkasölu á innfluttum vörum, nema skýrlega
sé sýnt fram á að aðrir kostir séu augljóslega stjórnvöldum
um megn, miðað við þær kröfur sem sanngjarnt sé að gera til
eðlilegrar stjórnsýslu.14
51. Með vísan til framangreindra atriða heldur ríkisstjórn Noregs
því fram að stjórnvöld aðildarríkis megi ekki hindra samhliða
innflutning með því að fara fram á að þeir sem stunda slíkan
innflutning uppfylli sömu kröfur og gerðar eru til innflytjenda
sem leitast við að markaðssetja lyf í fyrsta sinn, nema unnt
sé að réttlæta slíkar kröfur á grundvelli sjónarmiða um
almannaheilbrigði, sbr. 13. gr. EES-samningsins.
52. Ríkisstjórnin bætir við að þær meginreglur sem eigi við um
samhliða innflutning eigi jafnt við þar sem markaðsleyfi í
útflutnings-/innflutningsríkjum voru veitt áður en tilskipunin tók
gildi. Tilskipunin feli í sér samantekt á fyrri tilskipunum og ekkert
bendi til þess að sú ætlun hafi búið að baki innleiðingu hennar að
markaðsleyfi sem gefin voru út á grundvelli fyrri tilskipana skyldu
ógilt.

Eftirlitsstofnun EFTA
53. Að mati ESA snýst fyrsta spurningin um hvort unnt sé að nota
markaðsleyfi til lyfjainnflutnings frá öðru EES-ríki. Ef meginreglan
er sú að unnt sé að byggja á slíku leyfi við innflutning, lúti
spurning landsdómstólsins að því hvort það skipti máli að
markaðsleyfi voru veitt áður en tilskipunin tók gildi.
54. ESA bendir á að á grundvelli tilskipunarinnar séu markaðssetning
og innflutningur aðskilin málefni, í þeim skilningi að markaðsleyfi
sem slíkt veiti ekki heimild fyrir innflutningi. Engin lyf má setja
á markað innan EES-ríkis án markaðsleyfis, sbr. 1. mgr. 6. gr.
14

Tilvísun í De Peijper, sjá að ofan, 32. málsgr.
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authorisation has been issued, as required under Article 6(1) of
the Directive, the marketing authorisation relates to the product in
general, and not the individual batches manufactured.15
55. Therefore, a marketing authorisation, whether pre-dating the
Directive or not, cannot be relied upon by the Plaintiff as
a basis for importation of the medicinal products at issue.
Should the EFTA Court consider it necessary to address the
date of the national marketing authorisations, ESA adds that,
for the authorisation to be valid, it must have been brought into
compliance with the requirements of the Directive as updated.16
56. ESA proposes that the first question should be answered as
follows:
A marketing authorisation for a medicinal product does not entitle a
health care institution, whether or not the institution is the holder of
the marketing authorisation, to import such medicinal products for use
in the institution.
The European Commission
57. The Commission notes that Article 51 forms part of Title IV
of the Directive, which contains provisions on the manufacture
of medicinal products, and their importation from third
countries. The Title includes provisions requiring manufacturers
of medicinal products and persons importing such products
from third countries to be in possession of a manufacturing
authorisation and establishes requirements for the grant of
manufacturing authorisations. Article 51 sets out that a qualified
person must be permanently and continuously at the disposal of
the holder of a manufacturing authorisation.
58. The Commission argues that since the case concerns the trade
of medicinal products between two EEA States (intra-EEA trade),
Article 51 of the Directive is not applicable, and a manufacturing
15

16

This is demonstrated by Article 8(3) of the Directive on the particulars and documents to
accompany an application for a marketing authorisation.
Reference is made to Case C‑350/08 Commission v Lithuania, judgment of 28 October
2010, not yet reported, paragraphs 51 to 81.
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tilskipunarinnar, og tekur markaðsleyfið til vörunnar almennt, en
ekki einstakra framleiðslulota.15

55. Af þeim sökum geti stefnandi ekki lagt markaðsleyfið, hvort sem
það var veitt áður eða eftir að tilskipunin tók gildi, til grundvallar
við innflutning umræddra lyfja. Telji EFTA-dómstóllinn nauðsynlegt
að leggja áherslu á dagsetningu landsmarkaðsleyfisins, bætir ESA
því við að til þess að markaðsleyfið gildi skuli það vera í samræmi
við kröfur tilskipunarinnar, með áorðnum breytingum.16

56. ESA leggur til að fyrstu spurningunni verði svarað með eftirfarandi
hætti:
Markaðsleyfi fyrir lyf veitir sjúkrastofnun ekki heimild til að flytja inn lyf
til nota innan stofnunnarinnar, óháð því hvort stofnunin er handhafi
markaðsleyfis eða ekki.
Framkvæmdastjórn Evrópusambandsins
57. Framkvæmdastjórnin bendir á að 51. gr. tilheyri IV. bálki
tilskipunarinnar, sem inniheldur ákvæði um framleiðslu og
innflutning lyfja frá þriðju ríkjum. Í þessum bálki eru ákvæði sem
fela í sér kröfu um að lyfjaframleiðendur og innflytjendur lyfja
frá þriðju ríkjum hafi markaðsleyfi. Þá eru þar einnig ákvæði um
skilyrði fyrir því að slík leyfi séu veitt. Í 51.gr. segir að handhafi
markaðsleyfis skuli, til frambúðar og stöðugt, hafa í þjónustu sinni
menntaðan og hæfan einstakling.

58. Framkvæmdastjórnin heldur því fram að þar sem málið varði
lyfjaviðskipti milli tveggja EES–ríkja (viðskipti innan EES),

15

16

Þetta er útskýrt í 3. mgr. 8. gr. tilskipunarinnar sem fjallar um hvaða upplýsingar og skjöl
skuli fylgja umsókn um markaðsleyfi.
Tilvísun í mál C‑350/08 Framkvæmdastjórnin gegn Litháen, dómur frá 28. október 2010,
enn óbirtur, 51.-81. málsgr.
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authorisation is not required for the activities carried out by the
Plaintiff.
59. Pursuant to Article 1(17) of the Directive, wholesaling means all
activities consisting of procuring, holding, supplying or exporting
medicinal products, apart from supplying medicinal products to
the public. Having regard to the facts set out in the request for
an Advisory Opinion, the Commission concludes that the Plaintiff
is not a wholesaler. Apart from supplying medicinal products to
persons in its care, it does not procure, hold, supply or export
medicinal products.
60. On the other hand, according to the Commission, Norsk
Medisinaldepot AS would appear to be a medicinal product
wholesaler. Pursuant to Article 80(c) of the Directive, a wholesaler
may supply medicinal products only to persons who are
themselves in possession of a distribution authorisation or who
are authorised or entitled to supply medicinal products to the
public in the EEA State concerned.
61. Accordingly, Norsk Medisinaldepot was only entitled to
supply medicinal products to the Plaintiff if the latter was a
manufacturer, wholesaler, importer (which requires either a
manufacturing or wholesale authorisation), pharmacy, or other
person authorised under Icelandic law to supply medicinal
products to the public. If the Plaintiff does not fall into any of
those categories, any importation contravenes Article 80(c) of the
Directive. Provisions of national law preventing importation on
that basis are thus consistent with the Directive.
62. However, in the Commission’s view, even if the Plaintiff were to
fall into any of these categories, the products are required to
have a marketing authorisation in Iceland before being supplied
to the public.17 In other words, the products in question must be
subject to a national authorisation under Icelandic law issued
in accordance with Article 6 of the Directive, a centralised

17

Reference is made to Articles 6(1) and 76(1) of the Directive and Case C‑322/01 Deutscher
Apothekerverband eV [2003] ECR I‑14887, paragraph 52 et seq.
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eigi 51. gr. tilskipunarinnar ekki við og að stefnandi þurfi ekki
markaðsleyfi fyrir starfsemi sinni.

59. Í 17. mgr. 1. gr. tilskipunarinnar er heildsala skilgreind sem öll sú
starfsemi sem felst í því að kaupa inn, geyma, afgreiða eða flytja
út lyf, að undanskilinni afgreiðslu lyfja til neytenda. Með hliðsjón
af málavöxtum í beiðni um ráðgefandi álit, er það niðurstaða
framkvæmdastjórnarinnar að stefnandi sé ekki heildsali. Fyrir
utan það að afgreiða lyf til vistmanna sinna, feli starfsemi hans
hvorki í sér innkaup, geymslu, afgreiðslu né útflutning lyfja.

60. Samkvæmt framkvæmdastjórninni virðist Norsk Medisinaldepot
AS hins vegar vera lyfjaheildsali. Samkvæmt c-lið 80. gr.
tilskipunarinnar getur heildsali aðeins afgreitt lyf til þeirra sem
eru sjálfir handhafar dreifingarleyfis eða hafa leyfi eða rétt til að
afgreiða lyf til neytenda í viðkomandi aðildarríki.

61. Í samræmi við framangreint hafi Norsk Medisinaldepot aðeins
verið heimilt að afgreiða lyf til stefnanda að því gefnu að hann
væri framleiðandi, heildsali, innflytjandi (sem krefst annaðhvort
markaðs- eða heildsöluleyfis), lyfjaverslun, eða annar aðili
sem hefur heimild að íslenskum lögum til að afgreiða lyf til
almennings. Tilheyri stefnandi ekki neinum þessara flokka, brýtur
hvers kyns innflutningur í bága við c-lið 80. gr. tilskipunarinnar.
Ákvæði í landslögum sem hindra innflutning á þeim grundvelli
samræmast því tilskipuninni.

62. Það er hins vegar mat framkvæmdastjórnarinnar að jafnvel þótt
stefnandi tilheyrði einhverjum þessara flokka, yrði gerð krafa
um að lyfin hefðu markaðsleyfi á Íslandi áður en þau væru
afhent neytendum.17 Með öðrum orðum, umrædd lyf verða að
lúta landsleyfi á grundvelli íslenskra laga, sem sett hafa verið í
17

Tilvísun í 1. mgr. 6. gr. og 1. mgr. 76. gr. tilskipunarinnar og mál C‑322/01 Deutscher
Apothekerverband eV [2003] ECR I‑14887, 52. málsgr. og áfram.
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authorisation in accordance with Regulation (EC) No 726/2004,18
or a parallel import licence. This applies even if the products are
not intended for further distribution, but for use of persons in the
Plaintiff’s care.
63. In this regard, the Commission observes further that a marketing
authorisation granted under national law not in conformity with
the relevant EEA legislation cannot be considered an authorisation
for the purposes of Article 6 of the Directive, unless that
authorisation was subsequently revised and put into compliance
with EEA law.
64. Against that background, the Commission submits that the first
question should be answered in the negative, provided that the
health care institution in question, such as the Plaintiff, was in
possession of a wholesale authorisation, or was otherwise entitled
under Icelandic law to supply medicinal products to the public,
and provided further that a marketing authorisation or a parallel
import licence has been granted to the products concerned.
The second question
The Plaintiff
65. In the Plaintiff’s view, by its second question the national court
essentially asks whether the Plaintiff, in the event that it does
not have to provide a control report in order to import the
medicinal products from Norway, is responsible for demonstrating
or proving that the products have an Icelandic marketing
authorisation and, if so, how the Plaintiff is to prove the existence
of such marketing authorisation.
66. First, according to the Plaintiff, the Defendant has repeatedly
admitted that the medicinal products at issue had national
marketing authorisation in Iceland. In any event, the burden

18

Regulation (EC) No 726/2004 of the European Parliament and of the Council of 31
March 2004 laying down Community procedures for the authorisation and supervision of
medicinal products for human and veterinary use and establishing a European Medicines
Agency, OJ 2004 L 136, p. 1.
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samræmi við 6. gr. tilskipunarinnar, miðlægu leyfi í samræmi við
reglugerð (EB) nr. 726/2004 eða leyfi fyrir samhliða innflutningi.18
Þetta á við jafnvel þótt ætlunin sé einungis að nota lyfin fyrir
vistmenn stefnanda, en ekki til frekari dreifingar.
63. Með hliðsjón af þessu bendir framkvæmdastjórnin enn fremur
á að markaðsleyfi, sem veitt er á grundvelli landslaga sem ekki
samræmist EES-löggjöf, geti ekki talist leyfi í skilningi 6. gr.
tilskipunarinnar, nema umrætt leyfi hafi síðar verið endurskoðað
og samræmt EES-rétti.
64. Á þessum grundvelli leggur framkvæmdastjórnin til að svarið
við fyrstu spurningunni verði neikvætt, að því tilskildu að
sjúkrastofnun, eins og stefnandi, hafi haft heildsöluleyfi, eða hafi
með öðrum hætti verið heimilt á grundvelli íslenskra laga að
afgreiða lyf til almennings, og að því gefnu að markaðsleyfi eða
leyfi fyrir samhliða innflutningi hafi verið veitt fyrir umræddum
lyfjum.

Önnur spurningin
Stefnandi
65. Önnur spurning Héraðsdóms Reykjavíkur varðar, að mati
stefnanda, það hvort hann, í því tilviki sem honum beri ekki
að leggja fram gæðavottorð til að flytja inn lyf frá Noregi, sé
ábyrgur fyrir því að sýna fram á eða sanna að lyfin hafi íslenskt
markaðsleyfi og, ef svo er, hvernig hann geti sannað að slíkt
markaðsleyfi sé fyrir hendi.
66. Í fyrsta lagi hefur stefndi, að sögn stefnanda, margoft viðurkennt
að umrædd lyf hafi markaðsleyfi á Íslandi. Sönnunarbyrðin fyrir
18

Reglugerð Evrópuþingsins og ráðsins (EB) nr. 726/2004 frá 31. mars 2004 um málsmeðferð
Bandalagsins við veitingu leyfa fyrir lyfjum sem ætluð eru mönnum og dýrum og um eftirlit
með þeim, Stjtíð. ESB L 136, 30.4.2004, bls. 1.
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of proof must be on the Defendant to demonstrate that the
medicinal products do not have national marketing authorisations
in Iceland.
67. The Plaintiff asserts that it has done everything in its power to
demonstrate that the medicinal products have national marketing
authorisations, with the submission of evidence to that effect.
The Plaintiff presented certificates on the origin and nature of
each product, as well as a statement from Norsk Medisinaldepot,
where there is information on the origin of the purchase of the
medicinal product. There is also detailed information on the
products from the Norwegian Medicines Control Agency. In the
Plaintiff’s view, these data describe the characteristics of the
medicinal products and demonstrate that they should have
national marketing authorisation in Iceland.
68. Finally, the Plaintiff notes that the rules on the provision of
medicinal products to hospitals have not been harmonised in
the EEA.19 By analogy, in its view, Article 51 of the Directive and,
thus, also Articles 13 and 14 of the Icelandic Medicinal Products
Regulation governing the obligation to supply control reports do
not apply to the Plaintiff’s purchasing of the disputed medicinal
products from the Norwegian wholesaler. All discriminatory
barriers to the Plaintiff’s importation of medicine amount to
quantitative restrictions and are, as such, contrary to Article 11
EEA and, in the present case, cannot be justified by Article 13
EEA.
69. The Plaintiff proposes that the Court should answer the second
question as follows:
Article 51(1) i.f. of Directive 2001/38/EC of the European Parliament
and of the Council is to be interpreted as meaning that a health-care
institution such as the Plaintiff is not required to present a control
report to the Defendant as the competent surveillance authority. A
health-care institution like the Plaintiff which maintains that medicinal
products imported from another EEA Contracting Party have Icelandic

19

Reference is made to Case C‑141/07 Commission v Germany, cited above, paragraph 25.
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að lyfin hafi ekki markaðsleyfi á Íslandi hvíli undantekningarlaust
á stefnda.

67. Stefnandi heldur því fram að hann hafi gert allt sem í hans valdi
stendur til að sýna fram á að lyfin hafi landsmarkaðsleyfi með
því að leggja fram sönnunargögn því til stuðnings. Stefnandi
lagði fram vottorð um uppruna og tegund hverrar vöru, sem
og yfirlýsingu frá Norsk Medisinaldepot með upplýsingum um
uppruna lyfjakaupanna. Þar er einnig að finna upplýsingar um
vörurnar frá norska lyfjaeftirlitinu. Að mati stefnanda lýsa þessi
gögn eiginleikum lyfjanna og sýna fram á að þau ættu að hafa
markaðsleyfi á Íslandi.

68. Að lokum bendir stefnandi á að reglurnar um lyf fyrir sjúkrahús
hafi ekki verið samhæfðar innan EES.19 Að hans mati á
51. gr. tilskipunarinnar og þar með 13. og 14. gr. íslensku
lyfjareglugerðarinnar sem fjalla um þá skyldu að leggja fram
gæðavottorð, ekki við um kaup stefnanda á umræddum lyfjum
frá norska heildsalanum. Öll höft sem leiði til mismununar og
nái til lyfjainnflutnings stefnanda jafnist á við magntakmarkanir
og séu, sem slíkar, andstæðar 11. gr. EES og, í þessu máli ekki
réttlætanlegar með vísan til 13. gr. EES-samningsins.

69. Stefnandi leggur til að dómstóllinn svari annarri spurningunni
með eftirfarandi hætti:

Ákvæði 1. mgr. 51. gr. i.f. tilskipunar Evrópuþingsins og ráðsins
2001/38/EB ber að skýra þannig að ekki sé gerð sú krafa til
sjúkrastofnana, á borð við stefnanda, að þær framvísi gæðavottorði
(e. control report) til stefnda sem lögbærs eftirlitsaðila. Sjúkrastofnun
á borð við stefnanda sem heldur því fram að lyf sem flutt eru inn frá
öðru aðildarríki EES hafi íslenskt markaðsleyfi, þurfi ekki að sanna að
19

Tilvísun í mál C-141/07 Framkvæmdastjórnin gegn Þýskalandi, sjá að ofan, 25. málsgr.
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marketing authorization does not have to prove that the products have
Icelandic marketing authorizations if the products are not intended
for further sale or other distribution or marketing in Iceland, but only
for the persons in the care of the health-care institution. The burden
of proof to the contrary is on the relevant surveillance authority; the
Defendant.
The Defendant, supported by the Icelandic Government
70. According to the Defendant, the Plaintiff has to follow the
same rules as apply to all actors on the market for medicinal
products, namely, to provide the medicine surveillance authorities
with control reports, or make them available upon request. It
notes that the products concerned have Norwegian marketing
authorisations. The proper way to import these products, for
which no control reports can be provided, would be to apply
for a parallel import licence in Iceland, thereby fulfilling legal
requirements, including those necessary for traceability.
71. Were it otherwise, there would be discrimination between
wholesalers and nursing homes regarding the importation of
medicinal products within the EEA. This would distort competition
between different actors involved in distribution, depending on the
characteristics of the purchaser and seller.
The Spanish Government
72. In the view of the Spanish Government, the second question
relates to the interpretation of Article 51 of the Directive.
In particular, the national court asks whether less stringent
requirements concerning the burden of proof may apply when
importing medicinal products from Norway, if the products are
not intended for further sale or other distribution or marketing in
Iceland, but only for the use of persons in the care of the Plaintiff.
73. The Government stresses that medicinal products need a
marketing authorisation. This fact distinguishes medicinal
products from other types of goods for the purposes of the
rules on free movement of goods. It contends that the Directive
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lyfin hafi íslenskt markaðsleyfi ef lyfin eru ekki ætluð til sölu, annarrar
dreifingar eða markaðssetningar á Íslandi, heldur aðeins til afgreiðslu
fyrir vistmenn stofnunarinnar. Sönnunarbyrði um hið gagnstæða hvílir á
viðkomandi eftirlitsaðila; stefnda.
Stefndi, með stuðningi ríkisstjórnar Íslands
70. Stefndi heldur því fram að stefnanda beri að fylgja sömu
reglum og allir aðrir aðilar á lyfjamarkaði, þ.e.a.s. að útvega
lyfjayfirvöldum gæðavottorð, eða afhenda þau þegar um þau er
beðið. Tekið er fram að umræddar vörur hafi norskt markaðsleyfi.
Rétt leið við innflutning lyfjanna, ef gæðavottorð er ekki fyrir
hendi, væri að sækja um leyfi fyrir samhliða innflutning á Íslandi
og þar með uppfylla lagakröfur, þar á meðal þær sem eru
nauðsynlegar fyrir rekjanleika.
71. Ef öðruvísi væri að farið, ætti mismunun sér stað á milli heildsala
og elli- og hjúkrunarheimila við lyfjainnflutning innan EES. Þetta
myndi raska samkeppni ólíkra dreifingaraðila, miðað við það hver
kaupandi eða seljandi væri.
Ríkisstjórn Spánar
72. Að mati ríkisstjórnar Spánar varðar önnur spurningin túlkun 51.
gr. tilskipunarinnar. Héraðsdómur Reykjavíkur spyrji sérstaklega
um hvort mögulegt sé að slaka á sönnunarkröfum þegar lyf eru
flutt inn frá Noregi einungis til nota fyrir einstaklinga sem lúta
umönnun stefnanda, en hvorki til sölu, annars konar dreifingar né
markaðssetningar á Íslandi.
73. Ríkisstjórnin leggur áherslu á að lyf þurfi markaðsleyfi. Það
aðgreini lyf frá öðrum vörum að því er snertir reglur um frjálsa
vöruflutninga. Þá feli tilskipunin í sér kröfur sem beri að uppfylla
án tillits til endanlegs viðtökustaðar lyfja. Í ljósi þessa sé ekki
hægt að gera greinarmun á vörum sem ætlaðar eru til dreifingar
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establishes requirements to be fulfilled regardless of the final
destination of medicinal products. Therefore, contrary to the
view advanced by the Plaintiff, no distinction is possible between
products to be distributed and products to be self-administered.
The interest protected in that regard is public health and such
interest would not be ensured if the measures adopted in the
EU as a whole could be circumvented simply by reason of the
fact that the final destination is private use. The Plaintiff has
submitted to the Defendant a summary of properties regarding
the medicinal products at issue. However, this appears insufficient
to fulfil the requirements of the Directive. The aim of such
a summary is not the control of quality and quantity of the
medicinal product, but rather to inform the patient about the
properties of the medicinal product in an objective manner.
74. In the Government’s view, whether or not the Plaintiff
demonstrated that the medicinal products imported have been
granted a marketing authorisation in Iceland is a question for the
national court, as it necessitates an analysis of facts.
The EFTA Surveillance Authority
75. In light of its proposed answer to the first question, ESA does not
find it necessary to consider in detail the first part of the second
question, on how a health care institution such as the Plaintiff
should demonstrate that medicinal products it wishes to import
from another EEA State are covered by an Icelandic marketing
authorisation. In its view, this appears to be a question of national
law.
76. According to ESA, what the referring court is essentially asking
must be whether, in order to import medicinal products from
Norway for use in its institution, the Plaintiff is required to submit
a control report pursuant to Article 51 of the Directive.
77. In ESA’s view, a batch of medicinal products cannot be imported
from one EEA State to another without being followed by the
necessary control report. Where control reports are not presented
by the importer, Article 51(1) of the Directive appears to imply
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og vörum til sjálfsmeðferðar, eins og stefnandi heldur fram. Þeir
hagsmunir sem verið sé að vernda í því tilliti séu líf og heilsa
almennings og slíkir hagsmunir séu ekki tryggðir ef hægt væri að
sniðganga þær almennu kröfur sem settar hafa verið innan ESB
af þeirri ástæðu einni að varan sé ætluð til einkanota. Stefnandi
hefur látið stefnda í té fylgiseðla fyrir umrædd lyf. Það virðist
hins vegar ekki nægja til að uppfylla þær kröfur sem settar eru
fram í tilskipuninni. Markmið slíkra fylgiseðla er ekki eftirlit með
gæðum, og magni lyfjanna, heldur frekar að upplýsa sjúklinga um
eiginleika lyfjanna á hlutlausan hátt.
74. Hvort sem stefnandi hefur sýnt fram á að innfluttu lyfin hafi fengið
markaðsleyfi á Íslandi eða ekki, er það mat ríkisstjórnarinnar
að það sé hlutverk landsdómstóls að leggja mat á það því slíkt
krefjist þess að staðreyndir málsins séu kannaðar.

Eftirlitsstofnun EFTA
75. Í ljósi þess svars sem lagt er til við fyrstu spurningunni, telur
ESA að ekki sé nauðsynlegt að meta í smáatriðum fyrri hluta
annarrar spurningar varðandi það hvernig sjúkrastofnun eins
og stefnanda beri að sýna fram á að lyf sem hann óskar eftir að
flytja inn frá öðru EES-ríki hafi íslenskt markaðsleyfi. Það er mat
stofnunarinnar að þetta sé spurning sem taki til landsréttar.
76. Samkvæmt ESA, hlýtur spurning Héraðsdóms Reykjavíkur í
meginatriðum að varða það hvort stefnanda sé skylt að leggja
fram gæðavottorð í samræmi við 51. gr. tilskipunarinnar til að
flytja inn lyf frá Noregi til nota innan stofnunarinnar.
77. Það er mat ESA að ekki sé hægt að flytja inn framleiðslulotu
lyfja frá einu EES-ríki til annars án þess að leggja fram umbeðið
gæðavottorð. Leggi innflytjandi ekki fram gæðavottorð, má túlka
1. mgr. 51. gr. tilskipunarinnar svo að lögbær yfirvöld geti krafist
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that the competent authorities may require that the controls to
which the control reports refer are carried out anew.
78. ESA can see no grounds for any exemptions applicable to imports
made by a health care institution such as the Plaintiff for use
within that institution. The controls to which the control reports
refer, and which concern, inter alia, the quality of the individual
batches of the medicinal product, are of no less importance in
this context than in the context of importation for wholesale or
retail use.
79. ESA proposes that the Court should reply to the second question
as follows:
It follows from Article 51(1) of Directive 2001/83/EC that the
competent national authorities may require a health care institution to
present the relevant control report in order to import from another EEA
State medicinal products for use in the institution, failing which the
authorities may require the control to which the control report refers to
be carried out anew.
The European Commission
80. The Commission submits that the second question should be
answered to the effect that it is for national law to determine how
a health care institution such as the Plaintiff is to demonstrate
that the medicinal products it intends to import from
another EEA State have been granted the requisite marketing
authorisations, provided that the provisions of the Directive
and other requirements of EEA law, including the principles of
proportionality and equal treatment, are respected. Article 51 of
the Directive is not relevant in this regard.
The third question
The Plaintiff
81. The Plaintiff argues that an exemption to the language
requirements set out in Article 63(3) of the Directive should be
given where importation is carried out by health institutions,
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þess að það eftirlit sem gæðavottorðin grundvallast á fari fram að
nýju.
78. ESA fær ekki séð að nein rök hnígi til þess að veita skuli
undanþágu þegar um er að ræða innflutning sjúkrastofnana
eins og stefnanda til nota innan stofnunarinnar. Eftirlitið sem
gæðavottorðin byggja á, og varða meðal annars gæði einstakra
framleiðslulota lyfja, er ekki síður mikilvægt í þessu sambandi en
þegar um er að ræða heilsölu eða smásölu.
79. ESA leggur til að dómstóllinn svari annarri spurningunni með
eftirfarandi hætti:
Það leiðir af 1. mgr. 51. gr. tilskipunar 2001/83/EB að þar til bær
yfirvöld geta krafið sjúkrastofnun um viðeigandi gæðavottorð í tengslum
við innflutning lyfja frá öðru EES-ríki til nota innan stofnunarinnar.
Ef ekki er orðið við þeirri kröfu geta þau krafist þess að eftirlitið sem
gæðavottorðið byggðist á verði framkvæmt að nýju.
Framkvæmdastjórn Evrópusambandsins
80. Framkvæmdastjórnin leggur til að annarri spurningunni skuli
svara þannig að landslög ákvarði hvernig sjúkrastofnun eins og
stefnanda beri að sýna fram á að lyf sem hún hyggst flytja inn frá
öðru EES-ríki hafi fengið nauðsynlegt markaðsleyfi, að því tilskildu
að ákvæði tilskipunarinnar og aðrar kröfur EES-réttar, þar á meðal
meðalhófsreglan og jafnræðisreglan, hafi verið virtar. Ákvæði 51.
gr. tilskipunarinnar eigi ekki við í þessu samhengi.

Þriðja spurningin
Stefnandi
81. Stefnandi heldur því fram að veita eigi undanþágu frá
tungumálakröfum 3. mgr. 63. gr. tilskipunarinnar þegar um sé
að ræða innflutning sjúkrastofnunar, enda verði lyfin ekki afhent
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since the medicinal products which are imported will not be given
directly to the patients, but kept with the pharmacologist at the
institution and passed out in special medicine boxes. It stresses
that it imports the medicinal products with the sole objective
of distributing these to its patients, based on a prescription
from doctors of the institution and under the guidance of an
internal pharmacologist. Thus, the patients never obtain the
packaging or the patient information leaflets which follow the
medicine. Furthermore, the medicine is not for any further
distribution or other usage. In light of the above, it is clear that
the aforementioned exemption applies in its case.
82. The Plaintiff proposes that the third question should be answered
as follows:
The competent authorities do not have completely unrestricted
discretion as to whether and to whom they grant exemptions under
Article 63(3) of Directive 2001/38/EC of the European Parliament
and of the Council in the case of medicinal products that are imported
by a health-care institution such as the Plaintiff when the products are
not intended for self-administration but are prepared by a pharmacist
employed by the health-care institution and delivered to the users in
specially-designed medicinal-product boxes. The exemption is tailor
made for such cases and should be granted
The Defendant, supported by the Icelandic Government
83. The Defendant notes that a marketing authorisation holder may
apply for an exemption from the requirement regarding labelling
in Icelandic for a product for which the authorisation holder is
responsible. As the Plaintiff is not the marketing authorisation
holder, it is, according to the Defendant, for this reason alone, not
possible to grant the Plaintiff an exemption.
84. Moreover, once a parallel import licence has been granted, such
products will be available in the distribution chain and must fulfil
the relevant conditions, that is, labelling and patient information
leaflet in Icelandic. The products in question, which following a
parallel import are available to all who may purchase medicinal
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sjúklingum beint heldur hafi lyfjafræðingur innan stofnunarinnar
lyfin í sinni umsjá og afhendi sjúklingum í sérstökum
lyfjaboxum. Stefnandi leggur áherslu á að hann flytji inn lyf í
þeim eina tilgangi að afhenda þau vistmönnum sínum, læknar
stofnunarinnar ávísi lyfjunum og þau séu afhent undir eftirliti
lyfjafræðings sem starfi hjá stofnuninni. Sjúklingarnir fái með
þeim hætti aldrei umbúðir eða fylgiseðla lyfjanna í hendur. Þar að
auki séu lyfin ekki ætluð til frekari dreifingar eða annarra nota.
Í ljósi ofangreinds, sé það ljóst að fyrrgreind undanþága eigi við
hér.

82. Stefnandi leggur til að þriðju spurningunni verði svarað á
eftirfarandi hátt:
Þar til bær yfirvöld hafa ekki algerlega frjálst mat um það hvort og
hverjum þau veita undanþágu samkvæmt 3. mgr. 63. gr. tilskipunar
Evrópuþingsins og ráðsins 2001/38/EB þegar um er að ræða lyf sem
flutt eru inn af sjúkrastofnun eins og stefnanda og lyfin eru ekki ætluð
til sjálfsmeðferðar heldur höfð til af lyfjafræðingi sjúkrastofnunarinnar
og afhent neytendum í þar til gerðum lyfjaboxum. Undanþágan er
sérsniðin að slíkum tilfellum og því ber að veita hana.

Stefndi, með stuðningi ríkisstjórnar Íslands

83. Stefndi tekur fram að handhafi markaðsleyfis geti sótt um
undanþágu frá kröfum um merkingar á íslensku fyrir vöru sem
leyfishafinn ber ábyrgð á. Þar sem stefnandi er ekki handhafi
markaðsleyfisins, sé ekki, af þeirri ástæðu einni, hægt að veita
honum undanþágu.

84. Þegar leyfi fyrir samhliða innflutningi hefur verið veitt, verða
slíkar vörur fáanlegar í dreifingarkeðjunni og þurfa því að uppfylla
viðeigandi skilyrði, þ.e. hvað varðar merkingu og fylgiseðil
á íslensku. Umrædd lyf, sem eru eftir samhliða innflutning
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products from a wholesaler, will not be used in institutions only,
but also by patients at home. Consequently, these products
cannot be exempted from the language requirements pursuant to
Article 63(3) of the Directive.
The Spanish Government
85. The Spanish Government notes that Member States have a
discretion to grant exemptions regarding labelling and packaging
of medicines, provided that public health is safeguarded and the
criteria used do not introduce unnecessary restrictions to the free
movement of goods. However, exemptions may only be granted
when the product is not intended to be delivered to the patient for
self-administration. In the present case, this is a factual question
for the national court and does not fall within the competence
of the EFTA Court. However, for the purposes of the Directive,
it appears clear that if the Plaintiff does not have a marketing
authorisation, no exemption can be granted and, consequently, no
further analysis is required.
86. The Spanish Government proposes that the Court should answer
the third question as follows:
Member States have discretional powers in order to establish
exemptions under Article 63(3) of Directive 2001/83/EC of the
European Parliament and of the Council, as far as the competent
authorities ensure that the medicinal products shall be for the use of
the institution and not for private administration.
The EFTA Surveillance Authority
87. In ESA’s view, by its third question the national court asks whether
the competent authorities may refuse to grant an exemption
from the requirement for labelling in Icelandic where medicinal
products imported by healthcare institutions such as the Plaintiff
are intended for delivery to the persons in its care without
packaging or package leaflets, following prescription from the
institution’s physician and under the supervision of a pharmacist
employed by the institution.
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aðgengileg öllum þeim sem leyfist að kaupa lyf frá heildsala,
verða ekki eingöngu notuð inni á stofnunum, heldur einnig af
sjúklingum á einkaheimilum. Þar af leiðandi sé ekki hægt að veita
þessum vörum undanþágu frá tungumálakröfum sem mælt er
fyrir um í 3. mgr. 63. gr. tilskipunarinnar.
Ríkisstjórn Spánar
85. Ríkisstjórn Spánar bendir á að aðildarríkjum sé heimilt að veita
undanþágur varðandi merkingu og pökkun lyfja svo framarlega
sem almannaheilbrigði sé tryggt og þau viðmið sem notuð
eru leiði ekki til ónauðsynlegra hafta á frjálsan vöruflutning.
Undanþágur megi þó aðeins veita þegar ekki sé ætlunin að
afhenda lyfin sjúklingum til sjálfsmeðferðar. Í þessu máli er þetta
spurning um málsatvik sem Héraðsdómur Reykjavíkur verður að
taka afstöðu til og fellur utan verkahrings EFTA-dómstólsins að
svara. Það sé hins vegar ljóst af tilgangi tilskipunarinnar að hafi
stefnandi ekki markaðsleyfi, sé ekki hægt að veita undanþágu. Þar
af leiðandi sé frekari greiningar ekki þörf.
86. Ríkisstjórn Spánar leggur til að dómstóllinn svari þriðju
spurningunni með eftirfarandi hætti:
Aðildarríki hafa frjálsar heimildir til að veita undanþágur á grundvelli
3. mgr. 63. gr. tilskipunar Evrópuþingsins og ráðsins 2001/83/EB,
svo framarlega sem þar til bær yfirvöld tryggi að lyfin séu ætluð til nota
innan stofnunarinnar og ekki til sjálfsmeðferðar.
Eftirlitsstofnun EFTA
87. Að mati ESA snýst þriðja spurning Héraðsdóms Reykjavíkur um
það hvort þar til bær yfirvöld geti neitað að veita undanþágu frá
kröfum um íslenskar merkingar í tilvikum þar sem sjúkrastofnun
eins og stefnandi flytur inn lyf sem ætlunin er að afhenda
vistmönnum hennar án umbúða eða fylgiseðla, samkvæmt lyfseðli
frá lækni stofnunarinnar og undir eftirliti lyfjafræðings hennar.
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88. ESA notes that the Directive does not require the grant of
such exemption. Pursuant to Article 63(3) of the Directive, the
competent authorities may grant exemptions, but are not obliged
to do so. This discretion must be exercised in accordance with
general principles of EEA law, such as the principle of equal
treatment, but there is nothing in the request from the national
court to indicate that this is an issue in the present case.
89. ESA submits that the answer to the third question should be as
follows:
Under Article 63(3) of Directive 2001/83/EC, the competent national
authorities may refuse to grant an exemption from the requirement
for labelling in Icelandic, in the case of medicinal products imported
by a health care institution such as Grund and intended for delivery to
the persons in the care of the institution in specially designed boxes,
without packaging or package leaflets, following a prescription from
the institution’s physician and under the supervision of a pharmacist
employed by the institution.
The European Commission
90. The Commission notes that Article 63(3) of the Directive
establishes the possibility for a competent authority to grant an
exemption from the standard labelling requirements of Title V
of the Directive where a product is not intended to be delivered
directly to the patient.
91. According to the Commission, the requirements on labelling and
package leaflets are integral parts of the marketing authorisation
or parallel import licence for a medicinal product. Thus, only
holders or applicants for such authorisations or licences may
apply for an exemption.
92. Against that background, the Commission submits that the
answer to the third question should be that a Member State has
a discretion to determine, having due regard to public health
requirements, whether holders of a marketing authorisation or
parallel import licence may be granted exemptions under Article
63(3) of Directive 2001/83, provided that the provisions of
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88. ESA bendir á að tilskipunin geri ekki kröfu um að slík undanþága
sé veitt. Samkvæmt 3. mgr. 63. gr. tilskipunarinnar sé þar til
bæru yfirvaldi heimilt en ekki skylt að veita undanþágur. Slíka
ákvörðun skuli taka í samræmi við almennar meginreglur
EES-réttar, á borð við jafnræðisregluna, en ekkert í fyrirspurn
Héraðsdóms Reykjavíkur bendir til að þetta sé ágreiningsefni
málinu.
89. ESA leggur til að svarið við þriðju spurningunni verði með
eftirfarandi hætti:
Á grundvelli 3. mgr. 63. gr. tilskipunar 2001/83/EB getur þar til
bært yfirvald neitað að veita undanþágu frá kröfum um merkingu á
íslensku fyrir lyf sem sjúkrastofnun eins og Grund flytur inn og ætlar
vistmönnum sínum til afhendingar í þar til gerðum boxum, án umbúða
og fylgiseðils, samkvæmt lyfseðli læknis stofnunarinnar og undir eftirliti
lyfjafræðings hennar.

Framkvæmdastjórn Evrópusambandsins
90. Framkvæmdastjórnin bendir á að 3. mgr. 63. gr. tilskipunarinnar
veiti þar til bæru yfirvaldi möguleika á að veita undanþágu frá
almennum kröfum um merkingar í V. bálki tilskipunarinnar ef ekki
er ætlunin að afhenda sjúklingnum sjálfum lyfið.
91. Samkvæmt framkvæmdastjórninni eru kröfurnar um merkingu
og fylgiseðil óaðskiljanlegur hluti markaðsleyfis eða leyfis fyrir
samhliða innflutningi lyfja. Því geti einungis handhafar eða
umsækjendur slíkra leyfa sótt um undanþágu.
92. Á grundvelli þessa leggur framkvæmdastjórnin til að svarið við
þriðju spurningunni verði að aðildarríki sé heimilt að ákveða, að
teknu tilliti til skilyrða um almannaheilbrigði, hvort veita beri
handhöfum markaðsleyfis eða leyfis fyrir samhliða innflutningi
undanþágu á grundvelli 3. mgr. 63. gr. tilskipunar 2001/83/EB,
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Directive 2001/83 and other requirements of EEA law, including
the principles of proportionality and equal treatment, are
respected.
		

Per Christiansen

		Judge-Rapporteur
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að því tilskildu að ákvæði tilskipunar 2001/83/EB og aðrar kröfur
EES-réttar, þar með talin meðalhófsreglan og jafnræðisreglan, séu
virtar.
		

Per Christiansen

		 Framsögumaður
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Posten Norge AS
v
EFTA Surveillance Authority
(Action for annulment of a decision of the EFTA Surveillance Authority –
Competition – Abuse of a dominant position – Market for business-to-consumer
over-the-counter parcel delivery – Distribution network – Exclusivity agreements
– Conduct liable to eliminate competition on the market – Justification –
Duration of infringement – Fine)
Judgment of the Court, 18 April 2012.....................................................248
Order of the President, 15 February 2011................................................332
Report for the Hearing...........................................................................337
Summary of the Judgment

1. Due to the nature of
infringements at issue and to
the potential gravity of the fine
imposed on Posten Norge AS by
ESA, as a matter of principle
the proceedings at hand fall
within the criminal sphere for
the purposes of Article 6 of the
European Convention on Human
Rights. It follows from that that the
guarantees established for criminal
proceedings enshrined in Article 6
ECHR shall be respected.
2.	In particular, the right to a fair
trial requires that the Court must
be able to quash in all respects, on
questions of fact and of law, the

challenged decision by ESA.
3. Furthermore, it follows from
the principle of the presumption
of innocence that the undertaking
to which the decision finding an
infringement was addressed must
be given the benefit of the doubt.
4. As a consequence, the Court
rejected ESA’s submission that
its review of complex economic
assessments by ESA would be
limited to a “manifest” error
standard.
5. The Court, nevertheless, upheld
ESA’s assessment of Posten
Norge’s conduct. In order to
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compete effectively, new entrants
needed to establish a nationwide
delivery network. To that end
cooperation with one or more
leading grocery stock, kiosk,
or petrol station chains was of
major importance. Under these
circumstances, and as the other
chains were not readily available
to new entrants, Posten Norge’s
conduct was liable to restrict
competition by foreclosing access
to a substantial part of these
outlets both directly and indirectly.
6. Exclusivity clauses in Posten
Norge’s agreements regarding
its post-in-shop network were

Summary

Case
E-xx/x
E-15/10

not objectively necessary for the
efficient implementation of the
Post-in-Shop concept. The Court
held, therefore, that Posten Norge
had abused Its dominant position
in the market for business-toconsumer services with over-thecounter delivery in Norway.
7. However the Court reduced
the fine imposed on account
of excessive length of the
administrative procedure, as an
infringement of the fundamental
right to have one’s case adjudicated
in reasonable time requires an
effective remedy; the basic amount
of the fine was reduced by 20%.
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JUDGMENT OF THE COURT
18 April 2012
(Action for annulment of a decision of the EFTA Surveillance Authority –
Competition – Abuse of a dominant position – Market for business-to-consumer
over-the-counter parcel delivery – Distribution network – Exclusivity agreements
– Conduct liable to eliminate competition on the market – Justification –
Duration of infringement – Fine)

In Case E-15/10,
Posten Norge AS, established in Oslo (Norway), represented by Siri
Teigum and Frode Elgesem, advocates,
applicant,
v
EFTA Surveillance Authority, represented by Xavier Lewis, Director, and
Markus Schneider, Officer, Department of Legal & Executive Affairs, acting
as Agents,
defendant,
supported by
Schenker North AB, established in Gothenburg (Sweden),
Schenker Privpak AB, established in Borås (Sweden),
Schenker Privpak AS, established in Oslo (Norway),
represented by Jon Midthjell, advokat,
interveners,
APPLICATION for annulment of Decision No 322/10/COL of 14 July 2010
relating to a proceeding under Article 54 of the EEA Agreement (Case
No 34250 Norway Post / Privpak) or, in the alternative, annulment or
reduction of the fine imposed on the applicant in that decision,
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THE COURT,
composed of: Carl Baudenbacher, President and Judge-Rapporteur, Per
Christiansen and Páll Hreinsson, Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the applicant, the defendant and
the interveners, and the written observations of
––

the European Commission (hereinafter “the Commission”),
represented by Leo Parpala, Felix Ronkes Agerbeek and Luigi
Malferrari, Members of its Legal Service, acting as Agents,

having regard to the Report for the Hearing,
having heard oral argument of the applicant, represented by Siri Teigum
and Frode Elgesem; the defendant, represented by Xavier Lewis and
Markus Schneider; the interveners, represented by Jon Midthjell; the
Norwegian Government, represented by Pål Wennerås and Beate
Gabrielsen; and the Commission, represented by Leo Parpala, Felix Ronkes
Agerbeek and Luigi Malferrari, at the hearing on 5 October 2011,
gives the following

Judgment
I

Introduction
1

The applicant Posten Norge AS (hereinafter “the applicant” or
“Norway Post”) operates the national postal service in Norway
which covers letters, parcels and financial services. Its sole owner
is the Norwegian State. The majority of Norway Post’s services
(approximately 90%) are exposed to competition.

2

The case concerns the decision taken by the EFTA Surveillance
Authority (hereinafter “the defendant” or “ESA”) on 14 July 2010
stating that Norway Post committed an infringement of Article 54
of the EEA Agreement (hereinafter “EEA”) by abusing its dominant
position in the business-to-consumer (“B-to-C”) parcel market
in Norway between 2000 and 2006. ESA ordered Norway Post,
insofar as it had not already done so, to bring the infringement to
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an end and to refrain from further abusive conduct and imposed a
fine of EUR 12.89 million on Norway Post.
3

The abuse identified in the decision concerned, in essence, the
conclusion and maintenance of agreements providing for group
and outlet exclusivity with major retail and petrol station chains
in Norway, as well as the pursuit of a renegotiation strategy
likely to limit the willingness of chains to negotiate and conclude
agreements with Norway Post’s competitors.

II Legal background
EEA law
4

Article 54 EEA reads as follows:
Any abuse by one or more undertakings of a dominant position within
the territory covered by this Agreement or in a substantial part of
it shall be prohibited as incompatible with the functioning of this
Agreement in so far as it may affect trade between Contracting Parties.
Such abuse may, in particular, consist in:
(a) directly or indirectly imposing unfair purchase or selling prices or
other unfair trading conditions;
(b) limiting production, markets or technical development to the
prejudice of consumers;
(c) applying dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive
disadvantage;
(d) making the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which, by their nature
or according to commercial usage, have no connection with the
subject of such contracts.

5

Article 2 of Chapter II of Protocol 4 to the Agreement between
the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice (hereinafter “Protocol 4 SCA”) reads as
follows:
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Burden of proof
In any national or EFTA proceedings for the application of Articles 53
and 54 of the EEA Agreement, the burden of proving an infringement
of Article 53(1) or of Article 54 of the EEA Agreement shall rest on the
party or the authority alleging the infringement. The undertaking or
association of undertakings claiming the benefit of Article 53(3) of the
EEA Agreement shall bear the burden of proving that the conditions of
that paragraph are fulfilled.
The European Convention on Human Rights
6

Article 6 of the European Convention on Human Rights
(hereinafter “ECHR”) reads as follows:
Right to a fair trial
1.

In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and
impartial tribunal established by law. …

2.

Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.

…
7

Article 13 ECHR reads as follows:
Right to an effective remedy
Everyone whose rights and freedoms as set forth in this Convention
are violated shall have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons
acting in an official capacity.
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8

Article 2 of Protocol 7 to the European Convention on Human
Rights (hereinafter “Protocol 7 ECHR”) reads as follows:

Right of appeal in criminal matters
1.

Everyone convicted of a criminal offence by a tribunal shall have
the right to have his conviction or sentence reviewed by a higher
tribunal. The exercise of this right, including the grounds on which
it may be exercised, shall be governed by law.

2.

This right may be subject to exceptions in regard to offences of
a minor character, as prescribed by law, or in cases in which the
person concerned was tried in the first instance by the highest
tribunal or was convicted following an appeal against acquittal.

III Background to the dispute
Norway Post and DB Schenker/Privpak
9

Norway Post operates under a licence from the Ministry of
Transport and Communication and is obliged to have at least one
permanent postal service facility in each municipality in Norway.
Under the Postal Services Act, Norway Post has the exclusive right
to convey letters weighing less than 50g and costing less than two
and a half times the basic tariff (“the reserved area”). Norway
Post is also obliged to provide certain universal postal services
outside the scope of the reserved area. However, the majority
of its services (90%) are exposed to competition. Norway Post
had a worldwide group turnover of NOK 23 668 million in 2006
compared to NOK 13 659 million in 2000.

10

The interveners (jointly referred to as “Privpak”) are part of the
DB Schenker group (“DB Schenker”). DB Schenker combines
all transport and logistics activities of Deutsche Bahn AG and
is a major European freight forwarding and logistics company.
Schenker North AB owns and controls the group’s businesses in
Norway, Sweden and Denmark. Schenker Privpak AS, a limited
liability company incorporated under Norwegian law, handles
DB Schenker’s domestic B-to-C parcel service in Norway.
Schenker Privpak AB is a company incorporated in Sweden.
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Both Schenker Privpak AB and Schenker Privpak AS handle
international customers seeking B-to-C distribution in Norway.
Privpak’s business concept is to deliver parcels from distance
selling companies to consumers in Norway, Sweden and Finland
by offering distribution and delivery of parcels through retail
outlets. In order to develop a network of delivery outlets at
affordable costs, a cornerstone of Privpak’s concept has been to
find retail outlets which can perform the over-the-counter delivery
with marginal resources and which may increase their turnover
by selling products to consumers who enter the shop to pick up
parcels.
B-to-C parcel services
11

B-to-C parcel services cover the collection of parcels from
distance selling companies’ warehouses, sorting, transportation
and delivery of the parcels to private consumers. Recipients
can either pick up their parcel over-the-counter in a post office
or retail outlet (“over-the-counter delivery”) or receive the
parcel at their place of residence (“home delivery”). Delivery of
B-to-C parcels at work has also been introduced in recent years
(“delivery at work”). In Norway, over-the-counter delivery has by
far been the predominant form of delivery.

12

In order for an undertaking to provide B-to-C parcel services
with over-the-counter delivery, a platform for parcel distribution
must be established. This platform requires the necessary
infrastructure, including a fleet of vehicles for the collection
of parcels at the distance selling company premises; sorting
facilities (terminals) both central and regional; and a means
of transporting parcels from the sorting facilities to regional
facilities and hence to outlets from which delivery can take place.
These infrastructure investments represent, to a large extent, fixed
costs.

The Post-in-Shop concept
13

Post-in-Shop (“PiS”) is a concept developed by Norway Post for
the provision of a range of postal and financial services in retail

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

253

outlets such as supermarkets, grocery stores, kiosks and petrol
stations. Each PiS must offer at least the minimum basic postal
and banking services which Norway Post is required to provide
pursuant to its universal postal service licence obligations.
Additional products and services can be incorporated depending
on the customer base of the individual PiS. Norway Post bears
the main responsibility for the day-to-day monitoring of the
PiS and has the right to control all aspects of the operation of
the concept, including testing the competence of personnel.
The PiS has to be integrated in the outlet and must have the
same opening hours as the outlet itself. The PiS has a uniform
profile and is branded in accordance with Norway Post’s general
strategy. It must be centrally located inside the premises with
its own adapted facilities. Norway Post has also set standard
requirements for the interior of the outlet in which a PiS is
established. Norway Post provides and operates the IT solutions
which are required if these are not to be dealt with via the tills of
the store. PiS vary in size, but the normal size for a PiS is around
7 to 20 square metres with an average of 15 square metres per
shop.
14

Norway Post remunerates individual outlets for each postal and
financial transaction and pays a commission for the sale of postal
products. In addition, Norway Post pays the local outlet a fixed
monthly fee to cover costs for training, insurance and accounting.
The local outlets are guaranteed a minimum income when the
transaction fees and fixed fees are lower than planned for a given
year. The outlets/retail chains are responsible for the costs related
to the establishment of a PiS with the exception of equipment for
which Norway Post is responsible.

The establishment and maintenance of the Post-in-Shop network
15

Originally, Norway Post had used its own network of post offices,
established and developed partly through state resources, to
provide B-to-C services. This network has been subject to two
major reorganisations since the 1990s. From 1996 to 1998,
Norway Post reduced the number of post offices from 2 228 to
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910 while increasing the number of branch post offices (a simple
version of the subsequent PiS concept) from 128 to 370. In
1999 it concluded that its existing network was still too costly to
operate and did not meet the market demands for accessibility
and service. It decided to reduce the number of post offices to
300-450 and to establish at least 1 100 PiS.
16

To that end, Norway Post presented its PiS concept in 1999-2000
to all major grocery store, kiosk and petrol chains in Norway:
NorgesGruppen ASA (“NorgesGruppen”) with some 2 850 outlets
in 2001 (2004: 2 745 outlets), ICA Norge AS (“ICA”) with 1 100
outlets in 2001 (2004: 978), COOP NKL BA (“COOP”) with 978
outlets in 2001 (2004: 902), Statoil Detaljhandel AS (“Statoil”)
with around 395 manned petrol stations in 2001 and 2004, A/S
Norske Shell (“Shell”) with 554 manned petrol stations in 2001
(2004: 503), Esso Norge AS (“Esso”) with 358 manned petrol
stations in 2001 (2004: 329), Hydro Texaco AS (“Hydro Texaco”)
with 340 manned petrol stations in 2001 (2004: 300), and
Reitangruppen with 827 outlets in 2001 (2004: approximately
900) organised in three chains: Rema 1000, Narvesen and
7-eleven. NorgesGruppen, through its chain MIX Butikkene AS
(“MIX”), is also the largest kiosk retailer in Norway.

17

Eventually, Norway Post entered into agreements with
NorgesGruppen/Shell, COOP and ICA. Esso and Hydro Texaco
were not interested in the concept. Statoil initially negotiated
together with ICA, but withdrew from the negotiations when ICA/
Statoil were unable to offer a sufficient number of potential
outlets to become Norway Post’s preferred partner. The
negotiations with the chains belonging to Reitangruppen did not
lead to any result as the strategic match between the parties was
considered to be rather poor.

18

The Business Agreement with NorgesGruppen/Shell concluded on
20 September 2000 provided that NorgesGruppen/Shell would be
Norway Post’s preferred partner. In return for preferred partner
status, NorgesGruppen/Shell gave Norway Post exclusive access
to all outlets in their retail networks, regardless of whether there
was a PiS in the shop in question. A non-compete obligation for
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NorgesGruppen/Shell included explicitly “delivery of parcels from
legal entities which have freight as a business or part of their
business”.
19

A Framework Agreement and a Standard Operating Agreement
between Norway Post and COOP were concluded on 22 January
2001. COOP was given second priority status, which meant that,
in locations without NorgesGruppen or Shell outlets matching the
PiS selection criteria, Norway Post was to give priority to outlets
within the COOP group. Exclusivity was imposed on all outlets in
which a PiS was established. Delivery of parcels was explicitly
mentioned as competing activity in the non-compete clause.

20

A protocol entered into by Norway Post and ICA on 25 January
2001 referred to a Standard Operating Agreement that was
similar to the Standard Operating Agreement for COOP. Exclusivity
was imposed on all outlets in which a PiS was established.
Delivery of parcels was explicitly mentioned as competing activity
in the non-compete clause.

21

The three agreements could be terminated at the earliest towards
the end of 2005. However, they were replaced by new agreements
at the beginning of 2003. As far as postal services were
concerned, no changes were made to the provisions concerning
preferred partner status, exclusivity, non-compete obligations or
the duration of the agreements.

22

At the end of 2003, Norway Post wrote to NorgesGruppen/Shell,
COOP and ICA, inviting them to talks regarding the conditions for
operating PiS and possible amendments to the PiS agreements.
From the beginning of 2004, Norway Post conducted, on its own
initiative, parallel negotiations with NorgesGruppen, COOP and
ICA with a view to concluding new framework agreements for PiS
to replace the existing agreements from 1 January 2006. During
these negotiations, Norway Post kept open the question to whom
it would grant preferred partner status.

23

In the meantime, ESA opened its investigation concerning the PiS
agreements.
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ICA expressed its opposition to the preference and exclusivity
arrangements and refused to accept such clauses in future
agreements. On 5 October 2005, ICA informed Norway Post of
its termination of the cooperation with Norway Post with effect
from 31 December 2005. Norway Post disputed ICA’s right to
terminate the agreement and reminded it to retain the exclusivity
for postal services in PiS outlets. Eventually, Norway Post
agreed to remove both the preference clauses and the exclusivity
provisions from its agreements. On 12 January 2006, a protocol
was signed releasing ICA from all exclusivity and non-compete
obligations in the existing agreements between the parties.

25

According to the contested decision, Norway Post abolished the
exclusivity and preference clauses with NorgesGruppen by way
of a protocol signed on 30 March 2006. On 4 September 2006,
Norway Post waived the exclusivity obligations in its agreements
with COOP and COOP outlets with immediate effect. On 31
December 2004, Shell terminated the Framework Agreement with
effect from 31 December 2006 and its outlets were, as from that
day, no longer covered by any exclusivity obligations.

26

Norway Post rolled out its PiS concept from 2000 to 2002. At
the end of 2002, it operated 328 post offices and 1 146 PiS (see
table).
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Number of post offices and Post-in-Shop
Post-in-Shop*

Post offices

Total

265

1269

1534

1998

370

910

1280

1999

376

881

1257

1997

2000

378

875

1253

2001

897
(incl. 378 BPO)

431

1328

2002

1146

328

1474

2003

1175

328

1503

2004

1201

328

1529

2005

1196

327

1523

2006

1184

327

1511

* including Contract Post Offices and Branch Post Offices (“BPO”) from 1997
to 2001
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27

Norway Post is the only supplier of B-to-C parcel services with a
network covering the whole of Norway. Its market share remained
close to or above 98% during the relevant period, i.e. from the
beginning of 2000, when it started negotiating with retail groups
with a view to establish its network of PiS, until the time it had
removed all exclusivity and preferences clauses in its agreements
with NorgesGruppen/Shell, COOP and ICA during the course of
2006 (“the relevant period”).

Privpak’s market entry
28

Privpak originally started its operations in Sweden in 1992,
introducing the concept of B-to-C over-the-counter delivery
through retail outlets to the Swedish market. Privpak became
profitable in Sweden only in 1999, with a network of 850 delivery
outlets at the time. The number of outlets in Sweden was
subsequently raised to 1 020 in 2003, 1 200 in 2006 and 1 400
in 2007. The Swedish regulator estimated that in 2003 Privpak
had a market share in Sweden of 20 to 25%.

29

Privpak started planning for entry to the Norwegian market
in 1997/1998 and started operations in 2001, relying on the
same concept as in Sweden. According to its own submissions
to ESA, it estimates that it needs at least 325 to 400 outlets to
establish a credible presence in the medium term, and around
1 000 outlets to establish such a presence in the long term. In
2005, Privpak had managed to establish 142 outlets. From June
2003 to June 2005, the agreements with 46 of the outlets were
terminated either by Privpak itself or the outlet owner.
Number of Privpak delivery outlets

30

2001

40

2002

114

2003

146

2004

146

2005

142

On 12 December 2006, Privpak and NorgesGruppen agreed on
a pilot project in which Privpak’s concept was tested in ten of
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NorgesGruppen outlets. On 22 October 2007, NorgesGruppen
and Privpak entered into a cooperation agreement. According
to information provided by Privpak to ESA, as of 30 November
2008, it had 295 delivery outlets in Norway out of which 206
belonged to NorgesGruppen.

IV Pre-litigation procedure
31

On 24 June 2002, ESA received a complaint from Privpak
concerning the agreements between Norway Post and
NorgesGruppen, ICA, COOP and Shell for the establishment of
PiS in retail outlets belonging to those groups. Privpak alleged
that Norway Post had engaged in anti-competitive practices
in violation of Article 54 EEA and submitted that, as a result
of these agreements, it was prevented from developing a rival
network in Norway and thereby from competing with Norway Post
for the provision of B-to-C parcel services in Norway.

32

Privpak submitted additional information by letters of 9
December 2002 and 14 January 2003.

33

A request for information was sent to Norway Post on 2 May 2003
which was replied to by letters of 16 and 23 June 2003.

34

Further information was sought by ESA from Privpak on 17 June
2003. The requested information was provided by letter on 15
August 2003.

35

In July 2003, requests for information were sent to twenty-two of
Norway Post’s customers leading to twenty-one responses being
received by ESA.

36

On 2 February 2004, ESA sent a request for information to
Privpak and received a reply by letter of 5 March 2004. In March
2004, ESA sent requests for information to ICA, NorgesGruppen,
COOP, Shell and Reitangruppen. The replies were received during
March and April 2004.

37

Another request for information was sent to Privpak on 23 April
2004. Privpak replied by letter of 12 May 2004.
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38

From 21 to 24 June 2004, ESA conducted an inspection at the
premises of Norway Post in Oslo.

39

ESA continued to gather information from the complainant,
Norway Post and other market participants during 2004 and
2005. Questionnaires were sent to distance selling companies
in October and November 2007. Replies were received from 16
respondents.

40

Requests for information were sent to ICA and COOP on 1
April 2008. The answers were received on 3 and 4 April 2008
respectively.

41

Finally, a request for information was sent to Privpak on 27
November 2008 to which Privpak responded on 2 December
2008.

42

ESA also held numerous meetings with the complainant, Norway
Post and other undertakings during its investigation from 2002 to
2008.

43

On 17 December 2008, ESA notified a Statement of Objections to
Norway Post. It took the preliminary view that Norway Post held
a dominant position and had abused it by pursuing an exclusivity
strategy with preferential treatment when establishing and
maintaining its PiS network and by entering into agreements with
certain retail groups and retail outlets in Norway.

44

On 23 December 2008, Norway Post requested a translation of
the Statement of Objections into Norwegian and asked to be
addressed in Norwegian in the future. A Norwegian translation of
the Statement of Objections was transmitted to Norway Post on 6
February 2009. Norway Post submitted its reply to the Statement
of Objections on 3 April 2009. At the request of Norway Post, an
oral hearing was held by ESA on 16 June 2009.

45

Privpak made its views known in writing on 20 April 2009 and
participated at the oral hearing.

46

Norway Post made an additional submission on 13 July 2009
addressing, inter alia, questions raised by ESA at the oral hearing.
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On 14 July 2010, ESA issued the contested decision.

V The contested decision
48

ESA found that the relevant market was the market for provision
of B-to-C parcel services with over-the-counter delivery in Norway
(“the relevant market”). ESA further found that Norway Post
occupied a dominant position on that market, having regard to
the very high market shares Norway Post held within the relevant
period, the numerous barriers to entry it identified, and the fact
that until 2005, when Tollpost Globe (“Tollpost”) entered the
Norwegian B-to-C parcel market, Privpak was Norway Post’s only
competitor on the relevant market.

49

ESA took the view that by entering into the agreements with
NorgesGruppen/Shell, COOP and ICA, and by the subsequent
renegotiation of those agreements (“the conduct”), Norway Post
had abused its dominant position. In doing so, ESA relied on the
following three considerations: (1) an agreement or cooperation
with one or more of the leading grocery store, kiosk and petrol
station chains was of significant importance to new entrants in
order to enable them to establish a delivery network capable of
competing effectively with that of Norway Post; (2) Norway Post’s
conduct limited its competitors’ access to those chains; and (3)
the conduct was capable of restricting competition in the market
for B-to-C parcels with over-the-counter delivery. In addition, ESA
considered that (4) Norway Post’s conduct likely resulted in actual
anti-competitive effects to the detriment of consumers.

Importance of an agreement or cooperation with leading grocery store,
kiosk or petrol station chains
50

ESA considered that when establishing its PiS network, Norway
Post’s strategy was to target leading grocery store, kiosk and
petrol station chains. Of the 1 175 PiS in 2003, only 35 had
been established in mainly independent grocery stores, kiosks
or petrol stations outside the NorgesGruppen/Shell, COOP and
ICA groups. Only 42 outlets, around 3.6% of its network, were
not grocery stores, kiosks or petrol stations. ESA considered this
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to demonstrate Norway Post’s strong preference for these chains
and outlets belonging to them.
51

Similarly, Norway Post’s only competitors, Privpak and Tollpost,
were found to have a strong preference for such outlets. Their
choices of outlets prior to the removal of the exclusivity clauses
in Norway Post’s agreements were only made in the absence of
better alternatives.

52

ESA considered that this preference can be explained, first, by
the fact that cooperation with one or more of the leading grocery
store, kiosk and petrol station chains is a highly efficient way of
establishing and operating a delivery network for B-to-C parcels
and, second, by the fact that a delivery network composed of
grocery stores, kiosks and petrol stations belonging to chains is
likely to be more competitive than a delivery network composed
of other types of outlets.

53

ESA noted that retail groups will normally take on an obligation to
promote the concept within their chain, thus facilitating the rollout of the concept in the market, as opposed to contacting and
convincing each and every potential delivery outlet. Furthermore,
large chains have well-trained staff and an efficient management.
The leading grocery store, kiosk and petrol station chains are
among the largest retail chains in Norway and are well-known
brands. In contrast, independent outlets are considered to have
significantly higher credit losses – which are usually also seen as
evidence of an overall poor service performance in the outlets
concerned – and more rapid ownership changes. A delivery
network consisting of such outlets was less stable and therefore
more costly to operate.

54

With regard to the competitiveness of different types of outlets,
ESA found that grocery store, kiosk and petrol station outlets
are easily accessible due to long opening hours, their usually
central location and good parking facilities. Furthermore, they
are regularly frequented by consumers who, therefore, can
conveniently combine their daily tasks with the pick-up of parcels.
Customer handling in these stores is generally fast and of high
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quality, while sales staff in specialised trade outlets may often be
busy serving other clients. Furthermore, specialised trade outlets
may have conflicts of interest with distance selling companies
offering competing products.
55

These findings are seen to be supported overall by the answers of
the distance selling companies obtained during the investigation.
Five of these companies stated that they would not consider
switching to a supplier of B‑to‑C parcel services whose network of
delivery outlets did not comprise any or only a limited number of
grocery stores, kiosks or petrol stations, and nine qualified their
theoretically positive answers in important respects.

Conduct limiting access to the leading grocery store, kiosk and petrol
station chains
56

Assessing Norway Post’s conduct, ESA found that the group
exclusivity prevented the competitors of Norway Post from having
access to the whole of NorgesGruppen/Shell, which included the
largest daily consumer goods retail group, the largest kiosk chain
and a leading petrol station chain in Norway, covering some 3
400 outlets in 2001 and close to 3 250 outlets in 2004. In 2004,
Norway Post used only 706 of these outlets. Further, 242 COOP
outlets and 180 ICA outlets were tied to Norway Post because
of outlet exclusivity. Thus, the group and outlet exclusivity tied a
large number of outlets in the leading grocery store, kiosk and
petrol station chains in Norway to Norway Post – some 3 672
outlets in 2004.

57

In addition, ESA considered that Norway Post’s conduct created
disincentive effects for COOP and ICA to supply competitors of
Norway Post, having regard to Norway Post’s dominant position
and its attractiveness as a business partner relative to new
entrants. During the main roll-out from 2001 to 2003, the outlet
exclusivity led to a situation where the establishment of outlets
belonging to competitors of Norway Post would have significantly
reduced the likelihood of being awarded new PiS. During the
renegotiations from 2004 to 2006, Norway Post expressly kept
open the question of preferential partner and thereby gave
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COOP and ICA the impression that they could be awarded such
a status from 2006 onwards. ESA concluded that, in order not to
disqualify themselves as candidates for preferred partner status,
COOP and ICA had disincentives to cooperate with Norway Post’s
competitors.
58

ESA also found that the other leading grocery store, kiosk
and petrol station chains – Esso, Hydro Texaco, Statoil and
Reitangruppen – were far from readily available to Norway Post’s
competitors, as those chains were not interested in rolling out
delivery concepts of B-to-C parcel services. ESA concluded that
Norway Post’s conduct made it considerably more difficult for new
entrants to obtain access to the most sought after distribution
channels in Norway, thereby creating strategic barriers to entry on
the relevant market.

Conduct capable of restricting competition
59

Considering the quality and attractiveness of the delivery network
as one of the major competitive parameters in the relevant
market, and against the background of Norway Post’s strong
position on that market, ESA reasoned that, without having access
to any of the leading grocery store, kiosk or petrol station chains,
it would be difficult to establish a viable and efficient B-to-C
distribution business. Even if a network consisting of alternative
outlets could be established on a large scale, new entrants would
be at a competitive disadvantage compared to Norway Post, as
such an alternative network would be less attractive both from the
perspective of distance selling companies and consumers.

Likelihood that the limitation of access to the leading grocery stores,
kiosk and petrol chains resulted in actual anti-competitive effects
60

ESA, while noting that this was not a prerequisite to establishing
the abusive nature of Norway Post’s conduct, also found it likely
that the agreements actually had a negative impact on Privpak’s
entry into the Norwegian market, as the latter was prevented from
concluding an agreement with MIX.
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No objective justification
61

ESA considered that there was no objective justification for
Norway Post’s conduct. As regards group exclusivity, ESA rejected
Norway Post’s arguments that this was necessary to achieve
efficiency gains or to prevent free-riding on its investments;
in any event, it considered that the scope and duration of the
group exclusivity was excessive. As regards outlet exclusivity, ESA
rejected Norway Post’s arguments that it was necessary to protect
Norway Post’s promotional efforts and investments in training, its
intellectual property rights and the identity and reputation of the
PiS concept, investments in counters and physical equipment,
and to ensure that every PiS outlet focused on Norway Post’s
concept. As to Norway Post’s renegotiation strategy, ESA also
found that Norway Post had not demonstrated that it brought
about efficiency gains, or was necessary and proportionate to
achieve such gains.

62

Additionally, ESA considered that alleged efficiency gains from
Norway Post’s conduct were, in any event, so limited that they did
not outweigh the negative effects on competition and consumer
welfare resulting from the conduct. Moreover, given the absence
of competition, ESA considered that Norway Post, as dominant
undertaking, lacked incentives to pass on efficiency gains to
consumers even if it had demonstrated that it had achieved such.
Therefore, they could not be regarded as sufficient justification.

Duration of the infringement and fine
63

ESA considered that the conduct constituted a single and
continuous infringement of Article 54 EEA that lasted at least
as long as NorgesGruppen was bound by the group exclusivity.
Thus, ESA found that Norway Post’s abuse of its dominant
position commenced no later than 20 September 2000 with the
conclusion of the first Business Agreement with group exclusivity
and lasted until 31 March 2006.

64

ESA found that Norway Post could not have been unaware that
the conduct in question had as its object or effect the restriction
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of competition. Thus, ESA concluded that Norway Post’s conduct
justified the imposition of a fine.
65

Norway Post’s turnover in 2005 from the distribution of B-to-C
parcels with over-the-counter delivery amounted to NOK 674.16
million, equivalent to EUR 84.17 million. Taking into account the
nature of the infringement, Norway Post’s very high share of the
relevant market and the fact that the abuse covered the whole
territory of Norway, ESA decided to set the proportion of the
value of those sales to be used for the purposes of establishing
the basic amount of the fine at 3%. Multiplying this amount by a
factor of 5.5 for the duration of the infringement, ESA fixed the
basic amount of the fine at EUR 13.89 million.

66

ESA considered that neither mitigating nor aggravating
circumstances were present. However, taking into account the
considerable duration of the administrative procedure, ESA
decided to exercise its discretion in fixing fines by reducing the
basic level of the fine by EUR 1 million. The final amount of the
fine was therefore EUR 12.89 million.

67

Articles 1 to 3 of the operative part of the decision read:
Article 1
Posten Norge AS has committed a single and continuous infringement
of Article 54 of the EEA Agreement from 20 September 2000 until 31
March 2006 in the marked [sic] for B-to-C parcel services with overthe-counter delivery in Norway by pursuing an exclusivity strategy with
preferential treatment when establishing and maintaining its Post-inShop network which consisted of the following elements:
––

Concluding and maintaining agreements with NorgesGruppen/
Shell and agreements with individual outlets within this group
providing group and outlet exclusivity in favour of Norway Post;

––

Concluding and maintaining agreements with COOP and with
individual outlets within COOP providing outlet exclusivity in
favour of Norway Post;

––

Concluding and maintaining agreements with ICA and with
individual outlets within ICA providing outlet exclusivity in favour
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of Norway Post; and
––

Pursuing a renegotiation strategy which was likely to limit
the willingness of COOP and ICA to negotiate and conclude
agreements with competitors of Norway Post for the provision of
over-the-counter delivery of B-to-C parcels.
Article 2

For the infringement referred to in Article 1, a fine of EUR 12.89
million is imposed on Posten Norge AS.
…
Article 3
Insofar as it has not already done so, Posten Norge AS is required to
bring the infringement to an end and to refrain from any conduct which
might have the same or equivalent object or effect as long as it holds a
dominant position in the relevant market.

VI Procedure
68

By application lodged at the Court on 14 September 2010,
Norway Post brought the present action.

69

By order of 15 February 2011, the President of the Court granted
Schenker North AB, Schenker Privpak AB and Schenker Privpak
AS leave to intervene in the proceedings in support of the form of
order sought by ESA.

70

By letter of 15 April 2011, the defendant requested that certain
parts of the applicant’s reply be submitted to the Governments
of the EFTA States, the European Union and the European
Commission and to set a new deadline for written observations
on these parts. This request was rejected by the Court on 28 April
2011.

71

By letter of 15 June 2011, the interveners requested that certain
parts of the applicant’s reply be submitted to the Governments
of the EFTA States, the European Union and the European
Commission and to set a new deadline for written observations
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on these parts. This request was rejected by the Court on 30 June
2011.
72

By decision of 2 September 2011, the Court requested ESA to
produce certain documents from the case file. ESA complied with
that request.

73

The parties presented oral argument and their answers to
questions put by the Court at the hearing on 5 October 2011.

VII Forms of order sought
74

The applicant, Norway Post, claims that the Court should:
(i) annul the contested decision;
(ii) annul or substantially reduce the fine;
(iii) order the EFTA Surveillance Authority to pay the costs;
(iv) order Schenker North AB, Schenker Privpak AB and Schenker
Privpak AS to pay the costs relating to their intervention.

75

The defendant, the EFTA Surveillance Authority, submits that the
Court should:
(i) dismiss the application;
(ii) order the applicant to bear the costs.

76

Schenker North AB, Schenker Privpak AB and Schenker Privpak
AS request the Court to:
(i) dismiss the application;
(ii) order the applicant to bear the costs.

77

Reference is made to the Report for the Hearing for a fuller
account of the facts, the procedure and the pleas and arguments
of the parties, which are mentioned or discussed hereinafter only
in so far as is necessary for the reasoning of the Court.

VIII Law
78

The application is based on three pleas, namely, that Norway
Post’s behaviour did not constitute an abuse of a dominant
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position under Article 54 EEA; that, in any event, Norway Post’s
behaviour was justified; and, in the alternative, that the fine
imposed was too high and should be reduced.
General issues
79

The applicant does not challenge ESA’s definition of the market,
the finding that it was in a dominant position on that market and
the conduct itself which ESA found to constitute an abuse of its
dominant position. What is in dispute are the circumstances, and
the assessment thereof, that led ESA to conclude that Norway
Post’s conduct constituted an abuse of that kind.

80

It is appropriate first to address some preliminary issues that
are disputed between the parties, namely questions related to
the burden of proof and the standard of review and questions
relating to the admissibility of certain documents submitted by
the applicant.

1.

Burden of proof and standard of review

Arguments of the parties
81

The applicant contends that ESA bears the burden of proving that
an infringement of the competition rules has taken place. It is
submitted that the existence of the circumstances that constitute
the infringement must be proven beyond reasonable doubt. The
applicant argues that this high standard of proof is necessary as
the imposition of a substantial fine is tantamount to a criminal
charge for the purposes of Article 6 ECHR. Accordingly, the
principle of in dubio pro reo must be respected.

82

Furthermore, Norway Post submits that, for the guarantees of
the ECHR to be respected, the Court must have full jurisdiction,
including the power to quash in every respect, on questions of
fact and law, the challenged decision. Referring to Article 2 of
Protocol 7 to the ECHR, the applicant contends that this must
apply a fortiori in the absence of a possibility to appeal to a
second instance, as is the case in the EFTA pillar of the EEA.
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In any event, the applicant submits that the case at hand does
not involve complex economic appraisals and that, accordingly,
the Court must not defer to any significant degree to ESA’s
assessment of the facts.
83

ESA acknowledges that the procedure in competition law cases
falls within the criminal sphere for the purpose of the application
of the ECHR. However, in its view, the guarantees under Article
6 ECHR do not necessarily apply with their full stringency. It is
submitted that the established case-law of the European Union
courts on judicial review of competition decisions is compatible
with the guarantees laid down by Article 6(1) ECHR. According
to this case-law, the review by the Court is limited as regards
complex technical or economic appraisals by ESA. In such cases,
it is sufficient for the Court to establish whether the evidence put
forward is factually accurate, reliable and consistent, contains
all the relevant data that must be taken into consideration in
appraising a complex situation, and is capable of substantiating
the conclusions drawn from it. ESA submits that its analysis
of the competitive situation constitutes a complex economic
appraisal and that, accordingly, the decision must be upheld
unless the Court finds that it manifestly erred in the appraisal of
the applicant’s conduct.

Findings of the Court
84

In essence, the parties disagree on the extent to which the
guarantees provided for under Article 6 ECHR apply to the
present proceedings and the effect, if any, this must have, in
accordance with existing case-law, on the burden of proof and on
the extent of the review of ESA’s decision exercised by the Court.

85

According to the Court’s established case-law, the provisions
of the EEA Agreement are to be interpreted in the light of
fundamental rights. The provisions of the ECHR and the
judgments of the European Court of Human Rights are important
sources for determining the scope of these fundamental rights
(see Case E‑2/03 Ásgeirsson [2003] EFTA Ct. Rep. 185, paragraph
23, and most recently, Case E‑4/11 Clauder [2011] EFTA Ct. Rep.
216, paragraph 49).
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The principle of effective judicial protection including the right
to a fair trial, which is inter alia enshrined in Article 6 ECHR, is
a general principle of EEA law. It may be noted that expression
to the principle of effective judicial protection is now also given
by Article 47 of the Charter of Fundamental Rights of the
European Union (see on the latter point Case C‑389/10 P KME
v Commission, judgment of 8 December 2011, not yet reported,
paragraph 119; and concerning the right of access to justice,
Case E‑2/02 Bellona [2003] EFTA Ct. Rep. 52, paragraph 36 and
Case E-3/11 Sigmarsson, [2011] EFTA Ct. Rep. 430, paragraph
29).

87

The primary form of judicial protection against decisions of
ESA is provided for by Article 36 SCA. Under that provision, the
Court has jurisdiction to declare decisions adopted by ESA void.
This is an administrative review procedure. Nonetheless, the
Court notes that proceedings under Article 54 EEA may entail
substantial fines. In the present case, a fine of EUR 12.89 million
was imposed on Norway Post by ESA. The parties agree that
the procedure in the present case falls, as a matter of principle,
within the criminal sphere for the purposes of the application of
the ECHR.

88

Indeed, penalties such as the one at issue pursue aims of both
repressive and preventive character. They are intended to act,
in the interest of society in general and the good functioning
of the EEA single market in particular, as a deterrent against
future breaches of the competition rules both for the perpetrator
and for all other undertakings that enjoy a dominant position
on the market. Accordingly, having regard to the nature of the
infringements in question and to the potential gravity of the
ensuing penalties, it must be held that the proceedings at hand
fall, as a matter of principle, within the criminal sphere for the
purposes of Article 6 ECHR (compare the European Court of
Human Rights A. Menarini Diagnostics S.R.L. v. Italy, no 43509/08,
§§ 38 to 44, 27 September 2011; see furthermore the Opinion of
Advocate General Sharpston in Case C‑272/09 P KME Germany
and Others v Commission, judgment of 8 December 2011, not yet
reported, point 64).
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89

As has been pointed out by ESA, Article 6 ECHR does not in all
cases apply with its full stringency. The criminal head guarantees
of Article 6 are applied in a differentiated manner, depending
on the nature of the issue and the degree of stigma carried by
certain criminal cases on the one hand and, on the necessity
of the guarantee in question for the requirements of a fair trial
on the other. Thus, to what degree these guarantees apply in a
given case, must be determined with regard to the weight of the
criminal charge at issue (see European Court of Human Rights
Jussila v. Finland [GC], no 73053/01, § 43, Reports of Judgments
and Decisions 2006–XIV; and Kammerer v. Austria, no 32435/06,
12 May 2010).

90

Having regard to the nature and the severity of the charge at
hand, the present case cannot be considered to concern a
criminal charge of minor weight. The amount of the charge in
this case is substantial and, moreover, the stigma attached to
being held accountable for an abuse of a dominant position is not
negligible. Thus, while the form of administrative review provided
under Article 36 SCA may influence, with regard to several
aspects, the way in which the guarantees provided by the criminal
head of Article 6 ECHR are applied, this cannot detract from the
necessity to respect these guarantees in substance (compare A.
Menarini Diagnostics S.R.L. v. Italy, cited above, § 62).

91

Accordingly, in order to be compatible with Article 6(1) ECHR and
Article 2 of Protocol 7 ECHR, “criminal penalties” of the kind
at issue must not, in the first instance, necessarily be imposed
by an “independent and impartial tribunal established by law”.
Such sanctions may be imposed by an administrative body which
does not itself comply with the requirements of that provision,
provided that the decision of that body is subject to subsequent
control by a judicial body that has full jurisdiction and does in
fact comply with those requirements (see, referring only to Article
6(1) ECHR, the Opinion of Advocate General Sharpston in KME
Germany and Others v Commission, cited above, point 67; compare
A. Menarini Diagnostics S.R.L. v. Italy, cited above, § 59). If this is
the case, the competition law procedure as a whole is compatible
with the applicable guarantees of the ECHR.
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With regard to Article 2(1) of Protocol 7 ECHR in particular,
the applicant has alleged that the absence of a possibility of
appeal against the judgments of the Court could pose a problem.
However, Article 2(2) of that Protocol excepts from the right to
appeal a case in which the person concerned was tried in the first
instance by the highest tribunal. Under the relevant treaties of the
European Economic Area, the Court is, within its jurisdiction, the
highest tribunal.

93

On the burden of proof, the Court recalls that the onus of
demonstrating the existence of the circumstances that constitute
an infringement of Article 54 EEA is borne by ESA. It is therefore
incumbent on ESA to adduce evidence capable of proving the
existence of such circumstances (compare C‑413/08 P Lafarge
v Commission [2010] ECR I‑5361, paragraph 29). Moreover, and
keeping in mind the guarantees provided by Article 6(2) ECHR, it
follows from the principle of the presumption of innocence that
the undertaking to which the decision finding an infringement
was addressed must be given the benefit of the doubt (compare
Joined Cases C‑403/04 P and C‑405/04 P Sumitomo Metal
Industries Ltd and Nippon Steel Corp. v Commission [2007] ECR
I‑729, paragraph 52; and Case C‑199/92 P Hüls v Commission
[1999] ECR I‑4287, paragraphs 149–150).

94

Thus, ESA must submit precise and consistent evidence in order
to establish the existence of the infringement. However, it is
not necessary for ESA to adduce such proof in relation to every
aspect of the infringement. It is sufficient if the body of evidence
relied on by the surveillance authority, viewed as a whole,
and whose various elements are able to reinforce each other,
proves the existence of the circumstances that constitute the
infringement in question (compare, to that effect, Case T‑321/05
AstraZeneca v Commission, judgment of 1 July 2010, not yet
reported, paragraph 477).

95

As regards ESA’s claim that its assessment of the competitive
situation is by its nature a complex economic assessment whose
review by the Court must necessarily be limited, the Court notes
that the courts of the European Union have repeatedly held that
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review of complex economic assessment made by the European
Commission must necessarily be confined to verifying whether
the rules on procedure and on the statement of reasons have
been complied with, whether the facts have been accurately
stated and whether there has been any manifest error of
assessment or misuse of powers (see, for example, Joined Cases
C‑204/00 P, C‑205/00 P, C‑211/00 P, C‑213/00 P, C‑217/00 P
and C‑219/00 P Aalborg Portland and Others v Commission [2004]
ECR I‑123, paragraph 279).
96

This case-law must be seen against the background of the
limitation of the Court’s powers of review which is inherent in
the concept of review of legality, as provided for, in the case of
the Court, by the SCA. The object of an action for annulment is
only to review the legality of acts adopted by ESA. The analysis
of the pleas in law raised in such an action has neither the object
nor the effect of replacing a full investigation of the case in the
context of an administrative procedure. This is the reason for
which the Court, when conducting its review of ESA’s decision,
must not substitute its own assessment of complex economic
circumstances for that of ESA (compare Case C‑441/07 P
Commission v Alrosa [2010] ECR I‑5949, paragraph 67; Case
C‑525/04 P Spain v Lenzing [2007] ECR I‑9947, paragraph 57;
and Case C‑399/08 P Commission v Deutsche Post, judgment of 2
September 2010, not yet reported, paragraphs 84 and 87).

97

In that regard, it must be noted that it is inherent in the
assessment of complex economic situations, in particular where
a prospective analysis of future market developments, i.e. a
prognosis, is required, that it is necessary to envisage various
chains of cause and effect with a view to ascertaining which of
them is the most likely or relevant (compare Case C‑12/03 P
Commission v Tetra Laval [2005] ECR I‑987, paragraph 43; and
the Opinion of Advocate General Kokott in Commission v Alrosa,
cited above, points 70–72).

98

Also as far as past events involving complex economic features
are concerned, a situation may arise in which the Court, while
still considering ESA’s reasoning to be capable of substantiating
the conclusions drawn from the economic evidence, may come
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to a different assessment of a complex economic situation.
However, the fact that the Court is restricted to a review of legality
precludes it from annulling the contested decision if there can be
no legal objection to the assessment of ESA, even if it is not the
one which the Court would consider to be preferable (compare
Commission v Alrosa, cited above, paragraphs 65–67; and the
Opinion of Advocate General Kokott in that case, points 81–84).
99

This does not, however, mean that the Court must refrain from
reviewing ESA’s interpretation of information of an economic
nature. Not only must the Court establish, among other things,
whether the evidence relied on is factually accurate, reliable
and consistent, but also whether that evidence contains all the
information which must be taken into account in order to assess a
complex situation and whether it is capable of substantiating the
conclusions drawn from it (compare Spain v Lenzing, cited above,
paragraphs 56 and 57; and, most recently, KME v Commission,
cited above, paragraph 121).

100 Moreover, it must be recalled that Article 6(1) ECHR requires
that subsequent control of a criminal sanction imposed by an
administrative body must be undertaken by a judicial body that
has full jurisdiction. Thus, the Court must be able to quash in all
respects, on questions of fact and of law, the challenged decision
(see, for comparison, European Court of Human Rights Janosevic
v. Sweden, no 34619/97, § 81, Reports of Judgments and
Decisions 2002‑VII, and A. Menarini Diagnostics S.R.L. v. Italy, cited
above, § 59). Therefore, when imposing fines for infringement of
the competition rules, ESA cannot be regarded to have any margin
of discretion in the assessment of complex economic matters
which goes beyond the leeway that necessarily flows from the
limitations inherent in the system of legality review.
101 Furthermore, as held above at paragraphs 93 to 94, in a case
which is covered by the guarantees of the criminal head of
Article 6 ECHR, the question whether the evidence is capable of
substantiating the conclusions drawn from it by the competition
authority must be answered having regard to the presumption
of innocence. Thus, although the Court may not replace ESA’s
assessment by its own and, accordingly, it does not affect the
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legality of ESA’s assessment if the Court merely disagrees with
the weighing of individual factors in a complex assessment of
economic evidence, the Court must nonetheless be convinced that
the conclusions drawn by ESA are supported by the facts.
102 Accordingly, the submission that the Court may intervene only
if it considers a complex economic assessment of ESA to be
manifestly wrong must be rejected.
2.

Admissibility of certain documents

Arguments of the parties
103 The defendant considers that a number of annexes to the
application and the reply are inadmissible, namely Appendices
A 27, A 35, A 39, A 40, A 41, A 44, A 45, A 87, A 180, A 182,
A 183 and A 184 to the application, and Appendices 9 to 12 and
18 to the reply. Although the body of the application may be
supported and supplemented on specific points by references to
extracts from documents annexed thereto, a general reference
to other documents, even those annexed to the application,
cannot make up for the absence of essential arguments in law
which, in accordance with the Rules of Procedure, must appear
in the application. Since the annexes have a purely evidential and
instrumental function, it is neither for the defendant nor for the
Court to seek and identify in the annexes the pleas and arguments
on which it may consider the action to be based.
104 The defendant further claims that the applicant has, contrary to
Article 37(2) of the Rules of Procedure, introduced new evidence
in the reply without giving any reasons for its delay.
105 The interveners support the defendant’s plea of inadmissibility
with regard to the economic studies on which Norway Post relies.
In any event, the interveners reject the studies as unreliable,
pointing out that none of them meets the Commission’s best
practice criteria for the submission of economic evidence.
106 The applicant submits that there is an extensive right to further
develop and supplement the application in the reply, including
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the right to expand on arguments originally developed in the
appendices to the application.
107 With regard to the interveners’ objections to the introduction
of the economic studies, the applicant submits that the
Commission’s best practice guidelines are directed towards
different types of economic studies, such as quantitative data and
econometric models, whereas the reports in question contain, in
essence, common economic reasoning which ESA and the Court
can easily assess as regards their relevance and reliability.
Findings of the Court
108 Under Article 19 of the Court’s Statute and Article 33(1)(c) of
the Rules of Procedure, each application must state the subjectmatter of the proceedings and a summary of the pleas in law
on which the application is based. These provisions are identical
in substance to Article 21 of the Statute of the Court of Justice
of the European Union and, respectively, Article 38(1)(c) of the
Rules of Procedure of the Court of Justice and Article 44(1)(c) of
the Rules of Procedure of the General Court.
109 The Court has held repeatedly, for the sake of procedural
homogeneity, that although it is not required by Article 3(1)
SCA to follow the reasoning of the European Union courts when
interpreting the main part of that Agreement, the reasoning
which led those courts to their interpretations of expressions
in Union law is relevant when those expressions are identical in
substance to those which fall to be interpreted by the Court (Case
E‑18/10 ESA v Norway [2011] EFTA Ct. Rep. 202, paragraph 26;
and Bellona, cited above, paragraph 39. On the right to intervene,
see Case E‑15/10 Posten Norge v ESA, order of the President of
15 February 2011, paragraph 8).

110 The need to apply the principle of procedural homogeneity,
namely in order to ensure equal access to justice for individuals
and economic operators throughout the EEA, is less urgent with
regard to rules concerning the modalities of the procedure, when
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they relate mainly to the proper administration of the Court’s
own functioning. Nonetheless, for reasons of expediency and in
order to enhance legal certainty for all parties concerned, the
Court considers it also in such cases appropriate as a rule to
take the reasoning of the European Union courts into account
when interpreting expressions of the Statute and the Rules of
Procedure which are identical in substance to expressions in the
equivalent provisions of Union law. Moreover, the Court notes
that, in any event, the application of its procedural rules must
respect fundamental rights.
111 As regards the question whether Appendices A 27, A 35, A 39,
A 40, A 41, A 44, A 45, A 87, A 180, A 182, A 183 and A 184
to the application were properly introduced into the present
proceedings, and the applicant‘s submission that there is an
extensive right to further develop and supplement the application
in the reply to the defence, the Court recalls that under Article
33(1)(c) of the Rules of Procedure, all applications must
indicate the subject-matter of the proceedings and include a
brief statement of the grounds relied on. The information given
must be sufficiently clear and precise to enable the defendant to
prepare its defence and the Court to give a ruling, if appropriate,
without recourse to other information. In order to ensure legal
certainty and the sound administration of justice, for an action
to be admissible, the essential facts and the law on which it is
based must be apparent from the text of the application itself,
even if only stated briefly, provided the statement is coherent and
comprehensible.
112 Although specific points in the text of the application can be
supported and completed by references to specific passages in
the documents attached, a general reference to other documents
cannot compensate for the lack of essential information in the
application itself, even if those documents are attached to the
application. It is not for the Court to seek and identify in the
annexes the pleas and arguments on which the action is based,
since the annexes have a purely evidential and instrumental
purpose (compare Joined Cases T‑305/94 to T‑307/94, T‑313/94
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to T‑316/94, T‑318/94, T‑325/94, T‑328/94, T‑329/94 and
T‑335/94 Limburgse Vinyl Maatschappij and Others v Commission
[1999] ECR II‑931, paragraph 39, point not set aside by the Court
of Justice of the European Union, on appeal, in Joined Cases
C‑238/99 P, C‑244/99 P, C‑245/99 P, C‑247/99 P, C‑250/99 P
to C‑252/99 P and C‑254/99 P Limburgse Vinyl Maatschappij
and Others v Commission [2002] ECR I‑8375; and Case T‑201/04
Microsoft v Commission [2007] ECR II‑3601, paragraph 94).
113 The application contained only global references to the studies
annexed as Appendices A 27, A 35, A 39, A 40, A 41, A 44,
A 45, A 87, A 180, A 182, A 183 and A 184. However, most of
the studies commissioned by the applicant neither aim to prove
any specific matters of fact nor can they be considered to put
forward economic evidence based on sound scientific standards.
Instead, they contain, as the applicant puts it itself, “common
economic reasoning” aimed at challenging various parts of the
economic assessment made by ESA. Thus, as general arguments
in support of the application, their essential elements must
be included in the application or in the reply itself, which must
refer to the extracts of those annexes in order to substantiate
or to complement the content of those arguments and not
merely make a general reference to those annexes (compare
Case T‑151/01 Der Grüne Punkt – Duales System Deutschland v
Commission [2007] ECR II‑1607, paragraph 76).
114 Provided that the other requirements of admissibility, such as the
prohibition on introducing new pleas in law in the reply, are met,
it follows that it suffices if the applicant referred to those annexes
to the requisite degree of specificity in the reply. Accordingly,
Appendices A 35, A 39, A 40, A 41, A 44, A 45 and A 87 to the
application are admissible.
115 With regard to Appendices A 27, A 180 and A 182 to A 184, it
must be recalled that, pursuant to Article 25(3) of the Rules of
Procedure, all supporting documents submitted to the Court shall
be in English or be accompanied by a translation into English,
unless the Court decides otherwise. The “Econ report” contained
in Appendix A 27 as well as the two reports from A. C. Nielsen
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and the two consumer surveys submitted as Appendices A 180
and A 182 to A 184 to the application have been submitted only
in Norwegian. These documents are therefore inadmissible.
116 Next, it is necessary to examine whether the evidence contained
in Appendices 9 to 12 and 18 to the reply (the explanatory
remarks of Komplett, Select, Forlagssentralen, De norske
Bokklubbene and COOP) has been introduced in breach of Article
37(1) of the Rules of Procedure. As that evidence was only
submitted in the reply, the applicant must give reasons for the
delay in offering it.
117 The applicant argues that the information from the distance
selling companies and some chains did not exist at the time when
the application was lodged and, moreover, that submission of the
new evidence is a way of securing its right to examine witnesses
which have provided evidence against it.
118 With regard to those arguments, the Court observes that the
documents in question have been drafted by the undertakings in
question, on the initiative of or even during meetings with Norway
Post, in December 2010 and January 2011. All the documents
contain clarifications of earlier statements by those undertakings
that were relied on by ESA in the contested decision. The Court
does not deny that Norway Post has a right to examine witnesses
which in earlier stages of the administrative proceedings have
produced evidence against it. That does not, however, exonerate
the applicant from the duty to comply with the rules on the
submission of evidence. These rules aim at securing the proper
functioning of the proceedings of the Court.
119 In that regard, the Court observes that it would seem likely that
an undertaking of the size of Norway Post, which is routinely
engaged in international business relationships, is able to
understand the content and the nature of the allegations levelled
against it on the basis of a Statement of Objections which has
been communicated to it in English. At the very latest, Norway
Post must have been aware of the allegations against it, including
the evidence on which these allegations were based, when it
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received the Norwegian version of the Statement of Objections
on 6 February 2009. The applicant therefore had ample time
to secure those statements of clarification before it lodged its
application at the Court’s Registry on 14 September 2010. It has
provided no argument why it took it almost two years to collect
that evidence after it had received the Statement of Objections in
Norwegian. Under these circumstances, the evidence submitted
in Appendices 9 to 12 and 18 to the reply must be dismissed as
inadmissible.
First plea: Norway Post’s behaviour did not constitute an abuse of a
dominant position under Article 54 EEA
120 By its first plea, the applicant submits that its behaviour did not
constitute an abuse of a dominant position within the meaning
of Article 54 EEA. It argues (1) that ESA’s application of the
legal test is too strict and that the evidence produced by ESA is
insufficient to prove its allegations. In particular, the applicant
submits (2) that ESA has not proven that the conclusion of an
agreement or the cooperation with one or more leading grocery
stores, kiosk or petrol station chains is of major importance
to new entrants in establishing a delivery network capable of
competing effectively with Norway Post, (3) that ESA has not
proven that its conduct limited competitor’s access to those
chains in a manner that constituted abuse, and (4) that ESA has
not proven that Norway Post’s conduct resulted in actual anticompetitive effects.
1.

The applicable legal test/concept of abuse

Arguments of the parties
121 The applicant acknowledges that, according to case-law, it is
sufficient for ESA to demonstrate that the conduct in question
is liable to restrict competition. In its view, however, there is a
movement towards a more effects-based approach and in the
assessment of exclusive dealing arrangements, more emphasis
should be placed on the appraisal of likely effects and the
possible impact of these effects within the relevant factual
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context. The applicant submits that in order to establish anticompetitive foreclosure, it is not sufficient to show that one single
method of access was hampered or eliminated. Rather, ESA must
demonstrate that effective access to the market was hampered
or eliminated, and that the conduct makes it possible for the
dominant undertaking to increase prices, or reduce quality or
choice to the detriment of consumers.
122 The applicant further submits that ESA committed an error in law
by failing to quantify the degree of possible foreclosure, either in
absolute terms or as a percentage of the market, resulting from
the conduct. Even if exact quantification may not be required,
it was for ESA to prove that the degree of foreclosure was
substantial, i.e. significant, and not merely theoretical. In that
regard, it is irrelevant whether or not NorgesGruppen/MIX was
particularly well suited for Privpak’s concept. According to the
applicant, instead, ESA should have considered if the available
alternatives would have allowed an “as efficient competitor” to
compete effectively with Norway Post.
123 Norway Post maintains that the required threshold of foreclosure,
both with regard to likelihood and materiality, may vary depending
on the kind of abuse concerned. While it may be particularly
low in cases where the conduct is prima facie likely to lead to
an unjustified distortion of competition (“abuse by object”), a
high threshold applies where the practice is not as such abusive
in character. In that regard, the applicant points out that its
conduct was intended to secure a fast and efficient roll-out of a
new distribution model (the PiS concept), had the objective of
ensuring the effective implementation of Norway Post’s public
service obligations and protected a significant investment in
a new delivery network. Furthermore, the conduct concerned
exclusive dealing arrangements imposed on distributors rather
than end-users. The applicant considers that kind of conduct to
give less cause for concern, unless the distributors are especially
important to effective competition, as competitors are still able to
compete for the entire market. As the conduct did not tie endusers to Norway Post, the applicant submits that ESA erred in
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law when it considered that, due to the “extremely weak” degree
of competition in the market, even a rather limited degree of
foreclosure was liable to distort competition.
124 ESA and the Commission reject these arguments and maintain
that ESA correctly applied the concept of abuse of a dominant
position as follows from established case-law.
Findings of the Court
125 By its first line of argument, the applicant claims that ESA
should have demonstrated anti-competitive effects with regard to
effective market access and actual damage to consumer welfare.
126 The notion of abuse of a dominant position under Article 54 EEA
is a legal notion that must be examined in the light of economic
considerations (Case E‑4/05 HOB-vín v The Icelandic State and
Áfengis- og tóbaksverslun ríkisins (the State Alcohol and Tobacco
Company of Iceland) [2006] EFTA Ct. Rep. 4, paragraph 51).
127 The Court recalls that Article 54 EEA must be interpreted as
referring not only to practices which may cause damage to
consumers directly, but also to those which are detrimental to
them through their impact on competition. Article 54 EEA does
not prohibit an undertaking from acquiring, on its own merits,
a dominant position in a market. A fortiori, a finding that an
undertaking holds a dominant position is not in itself a ground
for sanction. The fact remains that, according to settled caselaw, an undertaking which holds a dominant position has a
special responsibility not to allow its conduct to impair genuine
undistorted competition in the EEA internal market (compare
Case C‑52/09 TeliaSonera Sverige, judgment of 17 February 2011,
not yet reported, paragraph 24 and case-law cited).

128 In determining whether Norway Post’s conduct was abusive, it is
necessary to consider all the circumstances, and to investigate
whether the overall behaviour of Norway Post during the relevant
period tended to remove or restrict the buyer’s freedom to choose
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his sources of supply, to bar competitors from access to the
market, to apply dissimilar conditions to equivalent transactions
with other trading parties or to strengthen the dominant position
by distorting competition (see, for comparison, Case 85/76
Hoffmann-La Roche v Commission [1979] ECR 461, paragraph 90,
and Case C‑95/04 P British Airways v Commission [2007] ECR
I-2331, paragraph 67).
129 Thus, in order to determine whether exclusivity agreements are
compatible with Article 54 EEA, it is necessary to ascertain
whether, following an assessment of all the circumstances and,
thus, also of the context in which those agreements operate,
those practices are intended to restrict or foreclose competition
on the relevant market or are capable of doing so (compare Case
T‑155/06 Tomra Systems ASA and Others v Commission, judgment
of 9 September 2010, not yet reported, paragraph 215).
130 The concept of abuse of a dominant position prohibited by
Article 54 EEA is an objective concept relating to the conduct of
a dominant undertaking which, on a market where the degree
of competition is already weakened precisely because of the
presence of the undertaking concerned, through recourse to
methods different from those governing normal competition
in products or services on the basis of the transactions
of commercial operators, has the effect of hindering the
maintenance of the degree of competition still existing in the
market or the growth of that competition (compare TeliaSonera
Sverige, cited above, paragraph 27).
131 Accordingly, the argument of the applicant that ESA was required
to demonstrate actual anti-competitive effects must be rejected.
It was sufficient for ESA to show that the conduct in question
was liable to distort competition by raising barriers to entry and,
therefore, to the maintenance or growth of the competition still
existing in the market.
132 For the same reason, it is immaterial whether an “as efficient
competitor” could have competed effectively with Norway Post. As
ESA has correctly pointed out, it is for the competitive process to
decide, without being distorted, which firms stay in the market.
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133 By its second line of argument, the applicant submits that
ESA erred in law when stating that due to the extremely weak
competition in the market, even a rather limited degree of
foreclosure was liable to restrict competition. According to the
applicant, ESA should have considered whether the degree of
foreclosure was substantial. Moreover, account should have been
taken of the fact that Norway Post’s conduct was not as such
abusive.
134 The last of those arguments must be rejected directly. It follows
from the objective nature of the concept of abuse (see above,
paragraph 130) that the aims which Norway Post pursued by
its conduct are irrelevant for the question whether the conduct
was liable to restrict competition. Such considerations may
nonetheless be relevant for the question whether the conduct was
objectively justified.
135 However, as the applicant asserts, a distinction must be made
between foreclosure of the distribution channel – in this case,
access to leading grocery stores, kiosk and petrol station chains –
and foreclosure of the actual market where competition is already
limited. With regard to the former, it is clear that not any degree
of foreclosure is sufficient. If the remaining share of the outlets
in question still allows competitors effectively unfettered access
to the entire market, or at most forecloses only an insignificant
part of the market, the conduct does not raise barriers to entry
that can be considered sufficiently relevant. In contrast, where the
degree of foreclosure with regard to important distribution outlets
is substantial, the conduct is capable of distorting competition
on the entire market in question (compare Case T‑65/98 Van den
Bergh Foods v Commission [2003] ECR II‑4653, paragraph 160).
136 ESA did not specifically explain which level of foreclosure with
regard to the outlets in question it considered necessary for its
finding of an abuse. But it is apparent from the decision that
ESA, as a matter of fact, undertook to establish that the degree
of foreclosure with regard to the relevant distribution outlets
was substantial. It was only after ESA had shown that access to
the leading grocery stores, kiosk and petrol station chains was
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important for providers of B‑to‑C parcel services and that Norway
Post’s conduct had significantly limited its rivals’ possibilities of
being able to roll out their delivery concepts in these chains that
it considered what degree of foreclosure on the relevant market
would be sufficient. Only in that respect, and without committing
an error in law, did ESA consider that having regard to the very
weak degree of competition in the market for B‑to‑C parcel
services with over-the-counter delivery, even a limited degree of
foreclosure was liable to restrict or distort the competition which
still existed in the market.
137 It must therefore be held, contrary to what the applicant asserts,
that ESA applied the correct legal test in establishing whether
Norway Post’s conduct constituted an abuse of its dominant
position.
2. Major importance of an agreement or cooperation with one or more leading
grocery store, kiosk or petrol station chains to new entrants
Arguments of the parties
138 The applicant submits that ESA’s finding that an agreement or
cooperation with one or more of the leading grocery store, kiosk
or petrol station chains was of major importance to new entrants
is not supported by the available evidence.
139 First, the applicant argues that its own preferences were of little
value to support ESA’s finding having regard to the important
differences, in particular with regard to space requirements,
between the PiS concept (of Norway Post) and other over-thecounter delivery concepts. It claims that only selection criteria
which are not specific to PiS are relevant, in particular “proximity
to consumers” and “opening hours”, and that those criteria are
equally fulfilled by other types of outlets.
140 Second, the applicant disputes ESA’s finding that Norway Post’s
competitors have shown a “clear and consistent preference” for
outlets belonging to these chains. Privpak’s statements in this
respect are regarded as contradictory and not credible in view
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of Privpak’s action for damages against Norway Post which is
pending before the Oslo District Court. Norway Post submits
that Privpak’s business concept, to operate an over-the-counter
delivery service with marginal resources, is not attractive
to these outlets as they have generally the highest earnings
requirements per square metre, and that neither in Sweden
nor in Norway was it Privpak’s aim to cooperate at chain level.
In 2006, approximately 50% of Privpak’s outlets in Sweden
and 30% of Tollpost’s outlets in Norway did not belong to the
category of outlets in question. Norway Post contends that
Privpak considered the NorgesGruppen/MIX outlets preferable
mainly because of the possibility of free-riding on Norway Post’s
investments.
141 Third, the applicant argues that ESA’s finding that a delivery
network composed of outlets belonging to the leading grocery
store, kiosk or petrol station chains is likely to be more
competitive than a delivery network composed of other outlets
is not supported by the evidence, but rests on unsubstantiated,
speculative “common sense” assumptions, in particular with
regard to opening hours, customer handling and service quality.
The only evidence gathered by ESA which the applicant considers
to have some value are the replies submitted by the distance
selling companies in response to ESA’s questionnaire. However, in
the applicant’s view, these replies do not support the defendant’s
assessment and the defendant misinterpreted them.
142 The applicant also submits that the defendant failed to take
account of the results of the consumer surveys submitted by
Norway Post during the administrative procedure. It contends that
the important features for consumers were price, delivery time,
security of delivery and proximity of the outlet, but not the type
of delivery outlet, or chain affiliation, or the possibility to combine
errands.
143 Fourth, in the reply, the applicant argues that even if the delivery
network of a competitor consisted of outlets other than those
used by Norway Post, the number of parcels from distance selling
companies interested in such alternative distribution networks
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was more than sufficient for a competitor to be profitable.
Based on its analysis of the B-to-C market and the replies by
the distance selling companies, the applicant estimates that
during the relevant period, the annual number of parcels “in
competition” (i.e. available for distribution by competitors)
was approximately 4.78 million (or 60% of the market) for the
purposes of the fourth question, approximately 4.77 million
(or 60% of the market) for the purposes of the fifth question,
and approximately 6.89 million (or 87% of the market) for the
purposes of the sixth question.
144 The defendant disagrees with the applicant’s submissions
and maintains that a new entrant would have been placed at a
competitive disadvantage if it had been unable to conclude an
agreement for parcel delivery with one or more of the leading
grocery store, kiosk or petrol station chains. New entrants needed
to build a platform for parcel delivery and needed to acquire a
sufficient volume of business to make the platform economically
viable, whereas all the while the applicant controlled the relevant
market as a quasi-monopolist. In the defendant’s view, the
application is based on a selective reading of the decision, and
the challenges to the individual points are made out of context.
ESA submits that its assessment is based on an objective overall
appraisal of the available evidence.
Findings of the Court
145 ESA based its finding concerning the importance of an agreement
or cooperation with one or more of the leading grocery store,
kiosk or petrol station chains on the reasons summarised in
paragraphs 50 to 55 above.
146 First, as to Norway Post’s own preferences, it is true that the
requirements which Norway Post has established for its PiS, in
particular with regard to space, are not entirely comparable with
those of its competitors on the relevant market. It is also correct
that, on a more abstract level, outlets must comply with certain
qualitative selection criteria such as accessibility and service
level which, as such, are independent from the type of outlet.
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However, these selection criteria must be made operational in
practice in order to establish a delivery network with sufficient
geographical coverage. The applicant has not disputed that it
showed a strong preference for the chains in question to make
these selection criteria operational. That Norway Post’s needs
were to some extent different from those of its competitors does
not make that preference irrelevant, as the applicant has failed
to convincingly explain why the needs that were peculiar to it,
and thus distinguished it from its competitors, may be satisfied
only by the type of outlets in question. A fast and efficient rollout of the delivery network, the need for which the applicant
has particularly stressed, could certainly also be of interest to
Norway Post’s competitors and was therefore not peculiar to
Norway Post. Accordingly, and although Norway Post’s preference
did not constitute conclusive evidence on its own, ESA was right
to take that preference into account as one element of its overall
appraisal of the evidence.
147 Second, with regard to Norway Post’s claim relating to the
preferences of its competitors, Privpak and Tollpost, the Court
holds that ESA was correct to state that they showed a strong
preference for the leading grocery store, kiosk or petrol station
chains.
148 As regards Tollpost, it has not been disputed that this company
first (in autumn 2005) contacted NorgesGruppen, COOP,
Reitangruppen, ICA, Statoil, Shell, Hydro Texaco and Esso at
central level. It was only after those companies showed no interest
in its business concept that it turned to florist chains, which it
considered a less viable alternative, and secured approximately
280 florists as outlets. Less than a year after the removal of the
exclusivity obligations for Norway Post’s partners, Tollpost entered
into a cooperation agreement with ICA. In 2008, according to
Norway Post’s own submissions, Tollpost had agreements with
124 florists and 325 ICA outlets. It is evident from these facts
that Tollpost had a clear and consistent preference for the leading
grocery store, kiosk or petrol station chains.
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149 Contrary to what the applicant claims, Privpak’s statements
concerning its preferences are not contradictory. Nor is there any
serious indication in the available evidence that Privpak intended
to “free-ride” on Norway Post’s investments. While it is true that
Privpak was, according to its own statements, not particularly
interested in cooperation at chain level, that is, with the central
management of a chain, it has nevertheless consistently
explained why it considered access to individual outlets belonging
to branded chains important. These stated preferences are
corroborated by Privpak’s market conduct. Similarly, Norway
Post’s claim that Privpak’s business concept is generally not
attractive to the outlets in question – which basically challenges
the viability of Privpak’s business concept – is not supported
by the available evidence, but would, in any event, seem to be
speculative and, for the purpose of establishing Privpak’s actual
preferences, also not to the point.
150 It is undisputed that, in 2000, the first potential partners which
Privpak approached in Norway were kiosk or petrol station chains,
namely Narvesen, Shell, Statoil, Hydro Texaco, ESSO and MIX.
In June 2003, that is, while Norway Post’s conduct was ongoing
and after Privpak had failed to conclude an agreement with MIX
(which is part of NorgesGruppen), 79 out of Privpak’s 130 outlets
(60%) were petrol stations, kiosks or grocery stores. The single
most common type of outlet in Privpak’s network at that time was
a petrol station belonging to a chain. After Norway Post’s conduct
had ended, Privpak successfully engaged in negotiations with
NorgesGruppen and, in November 2008, of Privpak’s 295 outlets
in Norway 206 belonged to NorgesGruppen. This demonstrates a
consistent preference for outlets belonging to the leading grocery
store, kiosk or petrol station chains.
151 This finding is not contradicted by Privpak’s market conduct in
Sweden, to which the applicant legitimately refers as a potential
element of proof regarding Privpak’s business concept in general.
ESA and the interveners have described Privpak’s concept in
Sweden as being based on the idea of organising a delivery
network through grocery chains, kiosk and petrol stations. The
applicant bases its claim to the contrary on a list of outlets
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which is, as has been criticised by ESA, undated, without any
indication as to its source and which does not explain the
methodology by which the outlets have been categorised. Yet,
even if Norway Post’s claims that the document lists all Privpak
outlets in Sweden in 2006 could be taken at face value, a scrutiny
of the names of the 656 outlets categorised as “other” by the
applicant reveals that, in addition to the 675 outlets which the
applicant counted as “corner stores, grocery stores, kiosks and
petrol stations”, at least 200 of the “other” outlets appear to be
grocery/convenience stores, kiosks and petrol stations as well,
even though most of them do not appear to belong to chains.
The information submitted by the applicant thus supports ESA’s
finding that Privpak also in Sweden had a strong preference for
grocery stores, kiosks or petrol stations, preferably belonging to
chains, when choosing its outlets.
152 Third, with regard to the finding that a delivery network composed
of outlets belonging to the leading grocery store, kiosk or petrol
station chains is likely to be more competitive than a delivery
network composed of other outlets, the Court notes that the
applicant has not challenged ESA’s findings that independent
outlets have significantly higher credit losses than chain outlets,
that a delivery network spread over many individual shop owners
is more costly to operate, and that it is of great value for a B‑to‑C
supplier to be associated with a well-known brand such as the
brands of the leading grocery store, kiosk or petrol station chains.
These considerations seem, in any event, perfectly reasonable.
153 The parties disagree, however, whether grocery stores, kiosks and
petrol stations belonging to chains are particularly well suited
to match the general selection criteria concerning accessibility
and quality and on the relevance of the possibility to combine
the collection of parcels with daily errands. They also disagree
whether the replies of the distance selling companies support
ESA’s findings, and whether ESA was wrong not to take account of
the consumer surveys produced by the applicant.
154 The Court considers that ESA was right to assume – and this
has not been contested by the applicant – that grocery stores,
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kiosks and petrol stations belonging to chains will generally have
good accessibility, attractive opening hours and well-trained
staff. Accordingly, having a network consisting mainly of such
outlets will be an efficient means for a B-to-C supplier to make
the selection criteria operational in practice, and to convince
its potential clients that its network satisfies their qualitative
requirements. Although it is reasonable to assume, as pointed
out by the applicant, that many other outlets will also meet
these criteria, ESA was nonetheless right in stating that opening
hours in specialised trade outlets tend to be shorter and that
the potential for combining the collection of parcels with other
business is more limited. These are generally known facts and it
is therefore not possible for the applicant merely to dismiss ESA’s
findings in this regard as speculative. Moreover, ESA pointed out
– and this has again not been disputed by the applicant – that
grocery stores, kiosks and petrol stations offer the most neutral
assortment and are thus least likely to cause conflicts of interest
between distance selling companies and outlets selling competing
products.
155 As to the relevance of the possibility to combine the collection
of parcels with daily errands, which the applicant claims to
constitute an unsubstantiated common sense assumption by
ESA, the Court notes that on this point the decision refers to
Norway Post’s own agreement with NorgesGruppen/Shell where
it is stated that “this may matter a lot both for the customers
of Norway Post and NG/Shell”. Moreover, it follows from the
description of Privpak’s business concept in the decision that
the possibility for outlets to increase their turnover by selling
products to customers who enter the shop to pick up parcels
is a cornerstone of Privpak’s business concept. Norway Post’s
argument that the possibility for additional sales would be
the same in specialised trade outlets must be rejected, as the
likelihood for such additional sales is higher in shops where
consumers run routine errands, i.e. grocery stores, kiosks and
petrol stations. It must therefore be held that the possibility to
combine the collection of parcels with daily errands was clearly
considered to be highly relevant by the market participants.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

292

Book 1

Judgment

Case
E-8/11
E-15/10

156 As regards the replies of the distance selling companies, the
Court notes that these documents have been submitted only in
Norwegian. Under the first subparagraph of Article 25(3) of the
Rules of Procedure, all supporting documents submitted to the
Court shall be in English or be accompanied by a translation into
English, unless the Court decides otherwise. Having regard to the
specific circumstances of the case at hand and the nature of the
documents, the Court has decided to accept them pursuant to
its discretion under the first subparagraph of Article 25(3) of the
Rules of Procedure, and to have them translated by the Court.
157 Having done so, the Court finds that ESA’s assessment is further
supported by the replies of the distance selling companies.
The answers of seven distance selling companies (Cappelen,
Sparkjøp, Trumf, Clas Ohlson, Ellos, Homebox and Samlerhuset)
must be understood as effectively ruling out, for their purposes,
the choice of a distribution partner disposing of a delivery
network consisting mainly of other types of outlet. The answers
of Select, Komplett, H&M, De Norske Bokklubbene and Readers
Digest are somewhat ambiguous, while only three distance
selling companies (Skandinavisk Press, LR International and
Forlagssentralen) clearly state that the type of outlet used is
of no importance to them. The defendant is also right to point
out that the last two questions asked to the distance selling
companies presupposed that a competing nationwide delivery
network had been established, which cannot be taken for granted
without access to any of the leading grocery, kiosk and petrol
station chains.
158 As regards the applicant’s claim that ESA should have taken
account of the consumer surveys that it submitted, the Court
notes that they have not been properly introduced in the
proceedings. The Court is therefore not in a position to assess
them. In any event, the Court concurs with ESA that the relevant
demand side of the market consists of the distance selling
companies which are the commercial clients of B-to-C parcel
delivery companies. ESA was thus not required to take the views
of consumers into account.
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159 Fourth, the applicant submits that even if the delivery network
of a competitor consisted only of outlets other than those used
by Norway Post, the number of parcels “in competition” would
be sufficient for its competitors to be profitable. The applicant
essentially argues that its conduct could not constitute an abuse
because it foreclosed only 40% of the market.
160 At the outset, the Court observes, based on what was held above
at paragraph 157 and applying the turnover figures submitted by
Norway Post, that the level of foreclosure would instead amount
to 50%, if not more, of the relevant demand. Moreover, this
scenario is based on the assumption that a competitor would
actually have been successful in establishing a delivery network
with sufficient coverage without having access to any of the
leading grocery, kiosk and petrol station chains. In any event,
such levels of foreclosure must be considered as substantial.
161 In that regard, it must be recalled that foreclosure by a dominant
undertaking of a substantial part of the market cannot be
justified by showing that the contestable part of the market is
still sufficient to accommodate a limited number of competitors.
First, the customers on the foreclosed part of the market
should have the opportunity to benefit from whatever degree of
competition is possible on the market and competitors should be
able to compete on the merits for the entire market and not just
for a part of it. Second, it is not for the dominant undertaking to
decide how many viable competitors will be allowed to compete
for the remaining contestable portion of demand (compare Tomra
Systems ASA and Others v Commission, cited above, paragraph
241).
162 In conclusion, the Court has no doubt that ESA was correct to
state that an agreement or cooperation with one or more of
the leading grocery store, kiosk or petrol station chains was of
significant importance to new entrants in order to enable them to
establish a delivery network capable of competing effectively with
that of Norway Post.
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3. Abusive limitation of the access to leading grocery store, kiosk and petrol
station chains
Arguments of the parties
163 The applicant submits that ESA has neither proven that the
conduct was liable to create the disincentives it envisaged nor
that other leading chains were unavailable to rivals. Norway Post
also claims that, even in the absence of the outlet exclusivity
provisions, COOP and ICA outlets with a PiS would normally not
have concluded agreements with other parcel distributors in order
to avoid confusion by employees and customers. On the other
hand, many outlets were available to competitors in COOP, ICA
and other chains and there were, moreover, outlets which did not
have agreements with Norway Post.
164 The applicant claims that ESA’s assessment of disincentives is,
in general, speculative. In 2004, both COOP and ICA explicitly
answered questions from the defendant to the effect that both
the chain management and the outlets without PiS were open
to agreements with other suppliers, but that the chains had not
received any (serious) enquiries from Norway Post’s competitors.
As to the assessment of incentives, it is submitted that ESA
failed to take account of the fact that no outlet was obliged to
accept Norway Post as a partner, that COOP and ICA were free to
conclude agreements with Norway Post’s competitors, and that
COOP and ICA outlets knew that if a PiS was established in a
nearby NorgesGruppen outlet, they could not expect to take over
that PiS. Once the main roll-out was completed, neither COOP
nor ICA had any significant disincentives to conclude agreements
with Norway Post’s competitors. As Norway Post was not in a
position to conclude agreements with a significant number of
new outlets, the chains and their outlets had increasingly stronger
incentives to accept agreements with other parcel distributors.
ICA, operating both in Sweden and Norway, had incentives to find
a partner for outlets in both countries and eventually found that
partner in Tollpost, i.e. Sweden Post.
165 The applicant denies that it pursued a renegotiation strategy
as suggested in the decision and maintains that it did not link
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the issues of preference and exclusivity. It had informed all
negotiating partners that with the completion of the main PiS
roll-out, the need for a close partner was less prominent. The
applicant further submits that COOP merely did not want to
end up with a lower priority status, and that ICA wanted Norway
Post to abolish the preference system altogether. The applicant
claims that at no stage of the negotiations was ICA given any
reason to expect that it would become the preferred partner of
Norway Post. Furthermore, Norway Post considers that both ICA’s
cancellation of its agreement with Norway Post on 5 October
2005 and its answers to the defendant prove that ICA felt free
to conclude agreements with Norway Post’s rivals. Norway Post
observes that the defendant did not ask COOP such follow-up
questions. Under these circumstances, the applicant maintains
that ESA’s finding of the existence of disincentives is based on
pure speculation.
166 The applicant goes on to submit that the defendant also failed
to prove that other outlets or chains were not available to its
competitors. In its view, the starting point must not be the
number of outlets tied to Norway Post (some 3 672 shops in
2004), but the number of untied shops, which Norway Post
estimates at 28 000 in Norway, out of which more than 5 000
were grocery stores, kiosks and petrol stations. Taking the view
that a delivery network of approximately 365 to 485 outlets would
be sufficient to reach most of Norway’s population, Norway Post
submits that its competitors had more than enough outlets from
which to choose. Moreover, to ensure national coverage including
rural areas with low population, new entrants could also have
used Norway Post’s infrastructure. In any event, some analysis
of the required access to outlets would have been necessary to
support ESA’s assessment that Norway Post’s conduct led to
possible foreclosure effects.
167 The defendant disagrees with all these arguments. It submits
that it examined the overall behaviour of Norway Post during
the relevant period in its pertinent legal and economic context,
and that parts of the conduct cannot be examined on their own
and in isolation from Norway Post’s overall practices. The group
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exclusivity with NorgesGruppen/Shell made all the outlets in
that network unavailable for five-and-a-half years despite the fact
that Norway Post only needed access to some 22% of them. In
addition, 422 outlets in COOP and ICA were removed from the
market by outlet exclusivity.
168 With regard to the finding that the applicant had created
additional disincentives for COOP and ICA, the defendant argues
that also practices other than formal undertakings may constitute
an abuse under Article 54 EEA. By objective standards, Norway
Post was a more attractive business partner than new entrants
and both COOP and ICA had an interest in being awarded
as many PiS as possible as soon as they had concluded the
agreements with Norway Post in January 2001. Even if COOP
and ICA had gradually become aware which of their outlets
were located close to a PiS established in a NorgesGruppen/
Shell outlet, there was still considerable uncertainty as to where
Norway Post would establish a PiS during the main roll-out
period. As the outlet exclusivity effectively excluded from the
PiS concept all outlets to which a competitor had been granted
access, ESA considers it evident that disincentives to deal with
Norway Post’s competitors existed during this period.
169 As regards the renegotiations, the defendant submits that the
special responsibility as a dominant firm should have led the
applicant to abstain from such a strategy. Both COOP and ICA
wanted preferred partner status and for ICA, even equal treatment
would have been an improvement. ESA contends that the answers
it received from COOP and ICA in 2004 and from ICA in 2007
do not support Norway Post’s claim that COOP and ICA at chain
level did not feel that there were disincentives to deal with new
entrants.
Findings of the Court
170 In order to uphold ESA’s findings regarding abusive limitation
of the access to leading grocery store, kiosk and petrol station
chains, ESA must have demonstrated in its decision that the
conduct of Norway Post was intended to restrict or foreclose
competition or was capable of doing so in relation to access
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to a substantial share of the relevant outlets (see paragraph
135 above). In that regard, it must be kept in mind that for a
successful market entry, competitors needed to acquire access
to a number of outlets sufficient to establish a delivery network
capable of serving most of Norway’s population. Even according
to the applicant, 365 to 485 outlets would be required to achieve
this goal; a number which is, as the Court notes, considered as
too low by both ESA and the interveners.
171 It is undisputed that Norway Post’s conduct foreclosed access
to all of NorgesGruppen/Shell outlets, i.e. some 3 250 outlets
in 2004. Moreover, the applicant’s claim that the COOP and ICA
outlets where a PiS was established would not normally have
concluded agreements with other parcel distributors, apart from
not being supported by evidence, must be rejected already on the
ground that a dominant undertaking cannot justify the limitation
of its business partners’ contractual freedom to the detriment of
its competitors for reasons that pertain to the alleged interests of
those partners. Accordingly, ESA was correct to find that Norway
Post foreclosed access to some 3 672 outlets in 2004 through its
exclusivity agreements alone.
172 The Court observes that these 3 672 outlets amount to almost
50% of the outlets identified as relevant by the decision, i.e. the
outlets belonging to the leading grocery store, kiosk and petrol
station chains.
173 With regard to the disincentives contended by ESA in connection
with the roll‑out of Norway Post’s PiS concept, i.e. from 2001 to
autumn 2002, ESA rightly stated that Norway Post was objectively
a more attractive business partner than new entrants and that
both COOP and ICA had an interest in being awarded as many
PiS as possible as soon as they had entered into the agreements
with Norway Post in January 2001. Even if COOP and ICA had
gradually become aware which of their outlets were located close
to a PiS established in a NorgesGruppen/Shell outlet, there was
still considerable uncertainty as to where Norway Post would
establish a PiS during the main roll-out period. As the outlet
exclusivity effectively excluded from the PiS concept all outlets to
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which a competitor had been granted access, ESA was correct to
find that Norway Post’s conduct created disincentives to deal with
Norway Post’s competitors during this period.
174 Norway Post cannot challenge that conclusion by claiming that
Privpak would not have been able to make a sufficiently attractive
offer to the companies at that time. A dominant undertaking
cannot argue that entry would be too difficult for new entrants in
order to justify conduct by which it raises market barriers even
higher, unless entry would be a priori hypothetical. Moreover,
the argument that, as Norway Post had to offer comparatively
high payments per transaction, the same would necessarily have
applied also to its competitors is speculative. As ESA rightly
points out, the business concepts of Norway Post’s competitors
required considerably less space and investment from the outlets.
In any event, the failure of one undertaking to fully explain the
advantages of a new business concept does not entail that others
could not have succeeded in doing so, in particular if other
undertakings, such as Privpak, could refer to the successful
implementation of that business concept in the market of a
neighbouring country. Free and fair competition in the market
would have tested assumptions of that kind.
175 For the subsequent period until the end of 2003, the decision
considered that the disincentives were, due to the more limited
number of new PiS being established, less relevant. As a
consequence, the decision did not consider disincentives for
this period to be a central part of the abuse. As the decision is
not based on the existence of disincentives for this period, the
arguments of the applicant concerning this period are unable to
affect its legality.
176 As regards the additional disincentives identified by ESA in the
context of the renegotiations, the Court agrees that in a situation
where a dominant undertaking has concluded agreements
providing for group exclusivity for its preferred distribution
partner and outlet exclusivity for its other distribution partners,
a negotiation strategy such as the one used by Norway Post may
be liable to distort competition by limiting the willingness of the
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dominant undertaking’s partners to conclude agreements with its
competitors.
177 This applies even if the dominant undertaking has not, as is
undisputed in the present case, actively linked the negotiations on
the future of preferred partner status to the issue of exclusivity.
As ESA correctly observes, a dominant undertaking has a
special responsibility to ensure that its conduct does not distort
competition (see above, paragraph 127). While negotiations with
actual or potential partners about preferred partner status are, as
such, part of the normal process of competition in products or
services which also a dominant undertaking is free to pursue, the
fact that the dominant undertaking at the time of the negotiations
imposes exclusivity obligations on its partners is nevertheless, in
circumstances such as those of the present case, liable to create
incentives for the undertakings participating in the negotiations
not to cooperate with the competitors of the dominant
undertaking while these negotiations are on-going.
178 It must be kept in mind that Norway Post was objectively a more
attractive business partner for COOP and ICA than potential
market entrants. Changes in the preference status were, at
least in the long run, likely to lead to renewed competition for
a considerable number of both new and existing PiS after the
existing agreements had been replaced. The renegotiations
conducted by Norway Post went on for a significant period of
time, and Norway Post failed to announce unequivocally its
intention not to maintain exclusivity clauses in future cooperation
agreements. The fact that ICA showed no interest in Tollpost’s
business concept during the renegotiation period, but concluded
an agreement with Tollpost shortly after the contractual
relationship with Norway Post had been clarified, lends further
support to the assumption that the disincentives identified by ESA
were actually present. In the absence of any proof to the contrary,
ESA was therefore entitled to conclude that the renegotiation
strategy pursued by Norway Post did create significant
disincentives for COOP and ICA, which made these retail groups
less available to new entrants from 2004 until the negotiations
were settled in 2006.
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179 Finally, the applicant cannot successfully challenge ESA’s
statement in the decision that the other leading grocery store,
kiosk and petrol station chains were far from readily available to
Norway Post’s competitors by claiming that ESA failed to prove
that other outlets or chains were not available to its competitors.
It is evident that ESA, when assessing whether the other chains
were readily available, required more than just possible availability
as is argued by the applicant. Nor is ESA, in a situation where it
has already demonstrated that a substantial share of the relevant
outlets has been foreclosed by the conduct of the dominant
undertaking, obliged to show that the other relevant outlets
were unavailable. Thus, even if the remaining outlets were, as
the applicant claims, in principle available, that does not entail
that they were also readily available. For this to be the case, the
remaining outlets and chains would effectively have needed to
have a level of availability sufficient to offset the foreclosure
effects caused by the dominant undertaking. The available
evidence does not suggest that this was the case.
180 Having regard to all of the foregoing, the Court has no doubt
that Norway Post’s conduct abusively limited access to the
leading grocery store, kiosk and petrol station chains. It must
therefore be held that ESA was correct to find that Norway Post’s
conduct limited access to the leading grocery store, kiosk and
petrol station chains and that the conduct was liable to restrict
competition in the relevant market.
4. Absence of actual anti-competitive effects
Arguments of the parties
181 Although the applicant acknowledges that it is not necessary
under Article 54 EEA for ESA to prove actual effects on
competition, it goes on to argue that the absence of actual effects
is a relevant indication that the conduct was in fact not liable to
restrict competition, in particular where such conduct continued
for a longer period. The applicant contends that, although the
alleged infringement continued for 5.5 years, no evidence exists
that the market development after 2006 has been influenced by
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the removal of the exclusivity provisions. Actual anti-competitive
effects should have implied price decreases; however, the
defendant failed to even investigate price developments.
182 Privpak’s lack of success in establishing a delivery network in
Norway is, according to the applicant, a consequence of its
special business requirements. These requirements, such as its
reliance on kiosk counters, and its unwillingness to offer sufficient
compensation to potential outlets, are considered ill-suited for the
Norwegian market. Norway Post claims that Privpak’s attempts
to establish contacts with distance selling companies were also
inadequate. Accordingly, the lack of success of Privpak’s market
entry is said to be unrelated to Norway Post’s conduct and in
no way indicative of market foreclosure. As regards the fact that
Privpak was hindered in accessing MIX, Norway Post argues that
the legality of its conduct cannot depend on the preferences of
actual or potential competitors which are inefficient. Only the
foreclosure of efficient competitors can constitute an abuse.
The applicant submits that the lack of analysis in determining
whether Privpak was an efficient competitor constitutes a
manifest error in the assessment of whether Norway Post’s
conduct was actually capable of having any foreclosure effect.
183 The applicant further claims that the effect of its conduct on
competition was actually a positive one, as it was indispensable to
the establishment of the PiS network which, in turn, familiarised
the market with the over-the-counter delivery concept and thereby
paved the way for new entrants. As regards the development of
its competitors after the relevant period, the applicant observes
that Tollpost succeeded in establishing itself without access to
outlets previously covered by the group exclusivity, while Privpak
remains a marginal supplier even today, long after the exclusivity
provisions ceased to have any effects.
184 The defendant submits that this part of the first plea should
be rejected, as it is ineffective to challenge the legality of the
decision. The defendant merely complemented its finding of
infringement with an examination of the likely effects of those
practices, without this being necessary under the case-law. In any
event, ESA disagrees with the applicant’s arguments.
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185 The interveners reject any arguments by which Norway Post
claims that their lack of success was due to an inferior business
model, or that Privpak wanted to copy or “free-ride” on Norway
Post’s network. They point out that DB Schenker is one of the
leading providers of globally integrated logistics services with a
turnover in excess of EUR 15 billion. Further, they contend that
it was Privpak who successfully pioneered the business model of
over-the-counter B‑to‑C parcel delivery through leading grocery
chains, kiosks and petrol stations in Sweden, long before Norway
Post adopted its PiS concept in Norway. DB Schenker already
operated a nationwide business-to-business (B-to-B) network in
Norway and Privpak’s B-to-C outlets constituted only “the last
mile” of an otherwise already existing network. The successful
roll-out of its delivery network in Sweden, where no exclusivity
agreements were maintained by the former state monopolist
due to interventions by the Swedish Competition Authority, is
contrasted with the low number of Privpak outlets in Norway.
Findings of the Court
186 If some grounds of a decision on their own provide sufficient
legal basis for the decision, errors in other grounds of the
decision have, in any event, no effect on its enacting terms
(compare Tomra Systems ASA and Others v Commission, cited
above, paragraph 286).
187 The contested decision states, at recital 641, that although,
according to case-law, it is sufficient, for the purpose of
establishing an infringement of Article 54 EEA, to show that the
applicants’ practices tended to restrict competition or that their
conduct was capable of having that effect, ESA supplemented
its analysis in the present case by considering the likelihood of
actual anti-competitive effects of the applicant’s practices.
188 It is thus clear that ESA did not attempt to base its finding of
an infringement of Article 54 EEA on the consideration of the
actual effects of the applicant’s practices on each of the national
markets examined. Rather, ESA merely complemented its finding
of infringement with a brief examination of the likely effects of
those practices.
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189 It must also be stated that, for the purposes of establishing
an infringement of Article 54 EEA, it is not necessary to show
that the abuse under consideration had an actual impact on the
relevant markets. It is sufficient in that respect to show that the
abusive conduct of the undertaking in a dominant position tends
to restrict competition or, in other words, that the conduct is
capable of having that effect (compare Tomra Systems ASA and
Others v Commission, cited above, paragraph 289; and above,
paragraph 131).
190 Accordingly, and in light of the findings on the previous parts of
the first plea, the pleas of the applicant to the effect that ESA
failed to properly assess the effects of Norway Post’s conduct
on competition are ineffective to challenge the legality of the
decision.
191 Furthermore, the pleas of the applicant contending an absence of
actual effects entailing, in turn, that the conduct was not liable to
have any negative effects on competition must be rejected.
192 While the Court agrees with the applicant that, in some cases,
the persistent lack of actual negative effects on competition may
cast doubt on a finding by ESA that a certain conduct is liable to
restrict competition, the Court considers that the claims of the
applicant in this particular case are not convincing.
193 The Court recalls that ESA had reason to find that Norway Post’s
conduct was liable to restrict competition by erecting additional
barriers to entry in a situation where competition existing on
the relevant market was very weak. Where an undertaking is
already capable, as a result of its dominant position, to set
the price for its products and services independently of those
of its competitors, the erection of such additional barriers
does not necessarily lead to an increase in prices. In the same
way, contrary to what the applicant claims, the removal of
such additional barriers to entry does not necessarily lead to a
decrease in prices. In the present case, there is no doubt that the
applicant’s conduct made entry for its competitors more difficult,
even if, as the applicant claims, it may have had no impact on the
prices charged to its customers.
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194 With regard to Norway Post’s claim that the establishment of
the PiS network “paved the way” for new entrants by convincing
market participants of the viability of over-the-counter parcel
delivery through retail outlets, the Court considers that, even if
this were the case, the conduct cannot be considered necessary
for the establishment of the PiS network (see below, paragraphs
216 to 219, 231 and 236). In any event, any such effects
would have been outweighed during the relevant period by the
difficulties the applicant created for its competitors to actually
establish such a network.
195 It is evident from the facts submitted to the Court that both
Privpak and Tollpost, Norway Post’s only competitors during the
relevant period, were unsuccessful in securing cooperation with
Norway Post’s partners while the exclusivity agreements were
in force, but succeeded in achieving such cooperation after the
conduct had ended. Entry into a cooperation agreement with
those chains at an early stage would have been an important
breakthrough for the competitors of Norway Post. In the case
of Privpak, ESA correctly found, on the basis of the available
evidence, that it was likely that the failure to secure an agreement
with MIX could be attributed to the effects of Norway Post’s
conduct. ESA was therefore entitled to conclude that it was likely
that the additional barriers to entry caused by Norway Post’s
conduct had in fact adversely affected Privpak’s efforts to enter
the market.
196 In that regard, it is irrelevant whether Privpak was an inefficient
competitor, as the applicant claims, and whether its endeavours
on the Norwegian market were successful after the cessation
of the incriminated conduct. The Court recalls that it does
not matter whether the conduct had actual negative effects on
competition, but only whether it was objectively liable to have
such effects (see above, paragraphs 130 to 131). A fortiori, in
a situation where the conduct in question raised additional
barriers to entry, its legality cannot depend on the efficiency of
the undertakings affected (see above, paragraph 132). On the
contrary, the observation that an undertaking, even one alleged
to be inefficient, appears to have been negatively affected in a
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significant way by the prima facie abusive conduct is capable
of lending additional support to a finding that the conduct in
question was indeed liable to restrict competition.
197 Accordingly, Norway Post’s arguments with regard to the fourth
part of the first plea must be rejected in their entirety.
The second plea – Objective justification
198 By its second plea, the applicant submits that its conduct
was, in any event, objectively justified. It argues (1) that ESA
overstated the foreclosure effects and applied too strict a test
when assessing objective justifications and efficiencies, in
particular having regard to the fact that it provides a service of
general economic interest; and that its conduct was objectively
justified because it had a legitimate interest in pursuing (2) chain
exclusivity, (3) outlet exclusivity and (4) its renegotiation strategy,
and (5) that ESA failed to carry out an assessment comparing the
efficiency gains achieved with any likely anti-competitive effects.
1. The applicable test
Arguments of the parties
199 The applicant submits that the threshold applicable to objective
justifications and efficiencies depends upon the extent of the
foreclosure effects. ESA overstated the foreclosure effects and
consequently erred in its assessment of objective justifications
and efficiencies. The applicant asserts that the reasoning
underlying the judgment of the Court of Justice of the European
Union in Case C‑7/97 Bronner [1998] ECR I‑7791 applies to the
present facts and that a prohibition on exclusivity from the outset
would have significantly increased the risks and reduced the
incentives to make the necessary investments in creating the PiS
network.
200 The defendant disagrees with those arguments, maintaining
that any justification put forward had to be applicable to parcel
distribution services.
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201 In its reply, the applicant makes a number of submissions to
the effect that it provides services of general economic interest.
This, in the applicant’s view, is a reason of objective justification
in itself or should, at least, have led to the application of a more
lenient test under which the conduct could be considered illegal
only if it were manifestly inappropriate in order to safely establish
and maintain its PiS network, which Norway Post considers
essential in order to fulfil its obligations under its universal postal
service licence.
202 The defendant contests the admissibility of these arguments,
arguing that it is for the dominant undertaking concerned to
support any plea of objective justification with arguments and
evidence before the end of the administrative procedure. In any
event, the defendant submits that the essential facts and the
law on which an action is based must be apparent from the text
of the application itself. Moreover, it rejects these arguments as
unfounded.
203 The applicant considers that, if in a criminal case it were
precluded from submitting arguments and evidence to defend
itself against a materially incorrect conviction simply on account
of purely formal considerations such as the fact that arguments
or evidence were not invoked before the end of the administrative
procedure, this would be incompatible with the ECHR and the
Court’s duty to undertake an unlimited review of the contested
decision.
Findings of the Court
204 It follows from what was held above that ESA was correct in its
assessment that the applicant’s conduct was liable to distort
competition and must, accordingly, be considered abusive unless
it can be objectively justified.
205 As regards the question of whether the Bronner judgment of the
Court of Justice of the European Union is relevant, as contended
by the applicant, it suffices to state that the case at hand must be
distinguished on the facts. Unlike the dominant firm in Bronner,
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the applicant neither owns nor operates the infrastructure to
which it impeded the access of competitors, namely the outlets
of NorgesGruppen/Shell, COOP and ICA.
206 Instead, ESA was correct to consider that it is for the applicant to
demonstrate that its conduct is objectively necessary or produces
efficiencies which outweigh the negative effects on competition,
and that, if the exclusionary conduct bears no relation to the
benefits for the market and the consumers, or if it goes beyond
what is necessary in order to attain these benefits, that conduct
must be regarded as an abuse.
207 As regards the admissibility of the arguments put forward in the
reply, the Court notes that the applicant submits thereby, first, a
new plea of objective justification and, second, a new plea arguing
that ESA erred in law by requiring Norway Post’s conduct to be
necessary for attaining its goals. These submissions constitute
new pleas in law contrary to Article 37(2) of the Rules of
Procedure, and must therefore be dismissed as inadmissible. It
is therefore unnecessary to adjudicate whether the applicant was
required to submit the new plea of objective justification before
the end of the administrative procedure.
208 In any event, inasmuch as these arguments are also raised on
a more general level with regard to the subsequent parts of
this plea, it should be noted that ESA never questioned the
legitimacy of the applicant’s goal to ensure a fast and efficient
establishment of its PiS network and, thus, its ability to satisfy
the requirements of its universal service licence. ESA merely
required, in accordance with established case-law, that Norway
Post’s conduct, i.e. concluding and maintaining group and
outlet exclusivity with regard to parcel delivery services in its
cooperation agreements and the related renegotiation strategy, be
necessary to attain that goal.
209 For the sake of clarity, the Court emphasises that Article 54
EEA applies to all economic activity engaged in by undertakings
at their own initiative. It is only if national legislation requires
anti-competitive conduct from undertakings, or if national
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legislation creates a legal framework which itself eliminates any
possibility of competitive activity, that Articles 53 and 54 EEA
cease to apply. However, in the present case, it is undisputed that
Norway Post devised and adopted its commercial strategy at its
own initiative. Whether the consent of its owner was required
is irrelevant. The fact that the Norwegian State as owner urged
Norway Post to reduce its costs does not differentiate it from any
other undertaking which is under pressure from its shareholders
to become more efficient. In the same way, the fact that the
applicant provides a service of general economic interest does
not exonerate it from the obligation to fully comply with the
requirements of Articles 53 and 54 EEA.
210 It follows from the above that the first part of the second plea
must be rejected.
2. Necessity of chain exclusivity
Arguments of the parties
211 The applicant submits that ESA erred in its assessment of the
necessity of chain exclusivity for the roll-out of the PiS concept
by ignoring the legitimate need for Norway Post to reduce the
substantial financial risks related to the project, to secure the
safety of its investments and to prevent free-riding.
212 Norway Post argues that ESA disregarded the reluctance both
chains and individual outlets showed in relation to the PiS
concept prior to the conclusion of the chain agreements in 2001.
There was a risk that a number of individual outlets would not be
interested in the PiS concept during the start-up phase. Norway
Post submits that ex ante chain exclusivity has a strong effect on
commitment, making individual outlets more willing to host a
PiS, and even more so when combined with the grant of preferred
status to the chain to which they belong. Furthermore, Norway
Post’s contingency planning had to take into account that, once
the success of PiS was recognised, shops could be captured
by competitors and/or Norway Post could face high payment
demands (hold-ups), and thus increased costs.
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213 Norway Post adds that the risk of hold-up existed also in the
period after the main roll-out. Furthermore, Norway Post needed
to protect its investment in NorgesGruppen as a preferred partner
and still needed to ensure access to appropriate outlets for its
remaining, although limited, roll-out of new PiS. With regard to
the latter point, the fact that NorgesGruppen wanted to abolish
the group exclusivity in 2003 demonstrates that the incentives
of NorgesGruppen and its individual outlets to give priority to
Norway Post were not strong and Norway Post risked higher costs
if access to new outlets within NorgesGruppen became subject to
competition.
214 Thus, while Norway Post accepts that chain exclusivity with
NorgesGruppen may have had different effects on competition
before and after 2003, it submits that this exclusivity was
nonetheless justified during both periods, in particular as any
foreclosure effects resulting from the outlet exclusivity applicable
in relation to the other chains were insignificant subsequent to the
main roll-out.
215 The defendant disagrees with the arguments raised by Norway
Post. It contends that Norway Post does not contest its
findings in any detailed manner but globally dismisses them on
general grounds, namely, the alleged importance of ensuring
commitment by NorgesGruppen to the PiS project. ESA submits
that Norway Post failed to demonstrate any direct link between
the group exclusivity agreements and the economic risk perceived
in a delayed implementation of the PiS concept. Correspondingly,
ESA argues that Norway Post has not demonstrated that any
efficiency gains were linked to group exclusivity. Furthermore,
Norway Post failed to demonstrate that, at the time when the
agreements with NorgesGruppen/Shell were concluded, it
perceived a risk that the rollout of its PiS network could be
delayed without group exclusivity. It asserts that, given the strong
incentive for NorgesGruppen to cooperate with Norway Post, there
was little risk of opportunistic hold-up.
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Findings of the Court
216 As to the risk alleged by Norway Post that NorgesGruppen/Shell
would not contribute sufficiently to the roll-out in the absence of
group exclusivity, ESA considered in the contested decision that
clear targets concerning the roll-out for NorgesGruppen/Shell
had been laid down in the agreement, that NorgesGruppen/Shell
had committed itself to be heavily involved in the roll-out of the
PiS concept early on and that it had reason to expect economic
benefits from its involvement. On the latter point, ESA also took
notice of the fact that the PiS concept represented a greater
commercial potential than a competing parcel delivery concept
in a start-up phase. ESA concluded that these circumstances
sufficiently ensured NorgesGruppen/Shell’s commitment.
217 The Court concurs with the above considerations. As regards the
applicant’s argument that a number of individual outlets may
initially not have been interested in the PiS concept, the Court
fails to see how group exclusivity might contribute to make an
outlet more willing to host a PiS if it was not interested in the
concept in general. With regard to the alleged risk of hold-up as
soon as the advantages of the concept were realised, the Court
finds that Norway Post was, by objective standards, a more
attractive partner for outlets than possible competitors. As ESA
noted correctly in the contested decision, the fact that Norway
Post had access to the outlets of NorgesGruppen/Shell, COOP
and ICA significantly reduced any likelihood of a lack of outlets
in the absence of exclusivity provisions also in municipalities in
which Norway Post was required to establish a PiS.
218 Thus, in light of the commitments it had made, NorgesGruppen/
Shell’s own economic interest in the economic benefits related to
the roll-out, the large choice of outlets available to Norway Post
inside and outside of NorgesGruppen/Shell, its attractiveness
as a partner as compared to possible competitors and more
generally the almost entire absence of competition on the relevant
market at the time of the roll-out – the applicant itself contends
that its only competitor at the time, Privpak, was “hardly visible in
the Norwegian market” –, the applicant cannot credibly argue that
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group exclusivity was objectively necessary to ensure a fast and
secure roll-out of its PiS concept.
219 Moreover, as for the period after the main roll-out, the contested
decision is correct in stating that to reserve a considerable
number of outlets, including many of which Norway Post knew in
advance it would not need access to, exclusively for itself merely
because it might need to establish a limited number of new PiS in
some of them was in any event excessive and went beyond what
was reasonable for Norway Post.
220 Consequently, the second part of the second plea arguing that the
group exclusivity was objectively justified must be dismissed.
3. Necessity of outlet exclusivity
Arguments of the parties
221 The applicant submits that ESA has applied too high a standard
of proof in relation to Norway Post’s need to protect, by means
of outlet exclusivity, its investments in individual outlets and their
staffing against spillover effects. It contends that it provided the
necessary documentation during the administrative procedure
to demonstrate how parcel delivery on behalf of a competitor
of Norway Post in outlets with a PiS unit posed a risk to its
intellectual property rights, its need to safeguard the identity and
reputation of the PiS concept and to prevent confusion about
postal and other services.
222 According to the applicant, the fact that Norway Post was
forced to abandon the exclusivity clauses after ICA cancelled its
agreement cannot be considered proof that exclusivity was never
needed in the first place. Furthermore, the fact that ICA itself
preferred to keep PiS and competing parcel distribution services
separate, and that Tollpost and Privpak operate most of their
parcel delivery through outlets other than Norway Post confirms
that the separation of competing parcel services is considered
necessary by all parties concerned. For the purposes of ensuring
protection against the promotion of a competitor’s services
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and not simply the prevention of confusion, mere equipment
exclusivity is regarded as insufficient.
223 In its reply, Norway Post submits a number of arguments relating
to an alleged risk of free-riding by its competitors and a risk
of goodwill loss and details the marketing-related and training
costs and measures for the PiS concept which it considers were
exposed to free-riding.
224 The defendant disagrees with those arguments. Not only does
it consider the references to the appendices and the arguments
put forward in the reply as inadmissible, ESA contends, in
addition, that both during the administrative procedure and in
the application Norway Post has continuously relied on general
assertions to challenge the validity of ESA’s findings on the
need to protect intellectual property rights and to safeguard the
identity and reputation of the PiS concept.
Findings of the Court
225 With regard to the admissibility of the extensive arguments
relating to the existence of circumstances capable of objectively
justifying the outlet exclusivity, which were submitted for the
first time in the reply, the Court recalls that under Article 33(1)
(c) of the Rules of Procedure, an application shall state the
subject-matter of the proceedings and include a brief statement
of the grounds relied on. Although an applicant may expand on
existing pleas in law in the reply or submit additional arguments
in support of such pleas, the essential facts and the law on
which the pleas are based must be apparent from the text of the
application itself, in a coherent and comprehensible way, even if
only stated briefly (compare paragraph 111 above).
226 Furthermore, it is for the applicant to demonstrate that its
conduct is objectively necessary or produces efficiencies which
outweigh the negative effect on competition (see paragraph 206
above).
227 As to the presence of circumstances capable of objectively
justifying outlet exclusivity, Norway Post essentially limits itself
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in the application to contend that it had presented, during the
administrative procedure, sufficient documentation pertaining to
the need to protect its intellectual property rights, to safeguard
the identity and reputation of the PiS concept and to prevent
confusion about postal and other services. It then goes on
to refer globally to two annexes to the application, the first a
document prepared by Norway Post and the second a report
by Copenhagen Economics, which, according to the applicant,
contain documentation showing that its conduct was justified.
Incidentally, it may be noted that neither of these documents was
presented to ESA during the administrative procedure.
228 These statements are not capable of discharging the applicant’s
burden of proof, and they do not enable the Court to render a
ruling on the basis of the application alone. It follows that the
arguments brought forward for the first time in the reply cannot
be regarded as an expansion of an existing plea in law, but must
be considered to constitute new pleas in law. Pursuant to Article
37(2) of the Rules of Procedure, they must be dismissed as
inadmissible. Under these circumstances, it is unnecessary to
adjudicate whether the applicant was required to submit those
arguments and facts already before the end of the administrative
procedure.
229 With regard to the remaining arguments submitted, the Court
notes that, contrary to what Norway Post asserts, ESA did not
consider the fact that Norway Post was forced to abandon the
exclusivity clauses after ICA cancelled its agreement as proof
that exclusivity was never needed in the first place. ESA merely
observed that the solution provided for in the new agreement with
ICA appeared to be sufficient to protect Norway Post’s intellectual
property rights. Accordingly, Norway Post’s submissions in this
regard are ineffective to challenge the legality of the contested
decision.
230 Next, the applicant submits that outlet exclusivity was needed,
beyond the need to prevent confusion of its services with those
of its competitors, to ensure that individual outlets focused on
Norway Post’s concept and needs. It alleges that mere equipment
exclusivity would not have been sufficient in this regard.
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231 The Court notes, as pointed out by ESA in the contested
decision, that Norway Post fails to give any explanation why the
introduction of competing parcel delivery services, if properly
separated from the PiS unit, would be likely to negatively affect
the quality of the services provided by the staff of the outlet on
behalf of Norway Post or, in other words, why outlets could be
expected to have incentives not to focus sufficiently on the PiS
established at their premises. Even if many outlets may, as the
applicant claims, prefer, for their own reasons, to cooperate only
with one parcel delivery operator, this cannot justify conduct by
a dominant undertaking to restrict the decision-making of its
partners in that regard.
232 It must therefore be held that the arguments of the applicant
are general assertions incapable of challenging the findings in
the contested decision regarding the lack of necessity for outlet
exclusivity. Accordingly, the third part of the second plea must be
rejected.
4. Norway Post’s renegotiation strategy
Arguments of the parties
233 The applicant submits that its renegotiation strategy was
objectively justified, as it would have been impossible to choose
a preferred partner before the question of direct payment for
services was determined. It considers that ESA has not fulfilled
its obligation to state reasons for its assessment. Norway Post
contends that it did not link group exclusivity and preferred
partner status in the negotiations. Moreover, unless group
exclusivity itself was contrary to Article 54 EEA, which Norway
Post denies, it was under no obligation to release NorgesGruppen
from that contractual commitment.
234 The defendant disagrees with those arguments.
Findings of the Court
235 The Court recalls that, as a matter of principle, also a dominant
undertaking such as Norway Post is free to negotiate preferred
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partner status with its commercial partners. In the present case,
the conduct was nonetheless liable to contribute to a distortion
of competition. It created additional foreclosure effects in
combination with the exclusivity provisions contained in Norway
Post’s existing agreements, which its partners could expect to be
maintained in any future agreements, even if those issues were
not actively linked to the negotiations.
236 ESA was therefore correct to state in the contested decision
that Norway Post could have taken initiatives to release
NorgesGruppen from the group exclusivity which was applicable
throughout the renegotiation period. At the very least, Norway
Post could have made clear that it would not include such
exclusivity obligations in future agreements. As ESA correctly
pointed out in the contested decision, Norway Post was, as a
dominant undertaking, obliged to ensure that its conduct did not
distort competition. Other than contending that it was entitled to
require group exclusivity from its preferred partner, the applicant
has advanced no argument as to why it failed to announce
in the renegotiations a waiver of the group exclusivity for the
future. Even Norway Post appears to have been of the opinion
that preferred partner status and group exclusivity were not
necessary for future agreements. Accordingly, the Court has not
been presented with objective grounds to justify the applicant’s
renegotiation strategy.
237 Consequently, the fourth part of the second plea must be
rejected.
5. Efficiencies
Arguments of the parties
238 The applicant submits that the defendant failed to carry out
an assessment comparing the efficiency gains achieved with
the likely anti-competitive effects. It contends that even a small
delay in roll-out would have resulted in significant losses in
efficiency gains. In light of the fact that price development both
during the relevant period and afterwards indicates a steady
and moderate price increase, the applicant asserts that the only
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actual effect of the alleged abuse identified by the defendant is
the supposed delay in Privpak’s development. Accordingly, the
applicant finds it hard to see how any foreclosure effects could
outweigh the considerable efficiency gains. At the oral hearing,
the applicant added, in response to a question from the bench,
that the significant savings in public spending in themselves
would constitute efficiencies capable of justifying Norway Post’s
conduct.
239 The defendant submits that exclusionary conduct which
maintains, creates or strengthens a market position approaching
that of a monopoly cannot normally be justified on the grounds
that it also creates efficiency gains. Any efficiency gains linked
to the abusive exclusivity agreements, and not the PiS concept
as such, would have been so limited that they could not have
outweighed the negative effect on competition and consumer
welfare caused by the market foreclosure.
240 ESA argues further that the abuse raised barriers to effective
entry, thereby foreclosing both actual and potential competition
which was not limited to the prospects of Privpak. Moreover, ESA
notes that Norway Post does not challenge its reasoning that,
in the absence of rivalry between undertakings, the dominant
undertaking will lack adequate incentives to continue to create
and pass on efficiency gains to consumers.
Findings of the Court
241 The Court observes that, as the conduct was not objectively
necessary to ensure the fast and secure establishment of Norway
Post’s PiS network, efficiency gains related to the conduct are
unlikely or at least limited. In any case, the applicant has not
shown that efficiency gains were passed on to consumers. The
fact that the State, and thus possibly taxpayers, may have avoided
expenditure is irrelevant in the context of the application of the
competition rules. Moreover, ESA is also correct to point out that
exclusionary conduct which maintains, creates or strengthens a
market position approaching that of a monopoly cannot normally
be justified on the grounds that it also creates efficiency gains.
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242 It follows that also the fifth part of the second plea, and therewith
the second plea in its entirety, must be rejected.
The third plea – The fine is too high and should be reduced
243 By its third plea, the applicant submits that, in any event, ESA
erred in its assessment of the duration of the infringement and
that the remedies imposed by the decision are inappropriate. It
argues (1) that ESA erred in its assessment of the duration of the
infringement, (2) that there was no reason to require it to bring
the infringement to an end, and (3) that the fine is too high and
should be reduced.
1. Duration of the infringement
Arguments of the parties
244 Norway Post argues that ESA placed an inappropriate focus on
access to NorgesGruppen although ESA itself had considered
that access to COOP and ICA outlets was also necessary for
competitors. Any possible infringement cannot have started
before 25 January 2001, when the last of the three agreements
was concluded, and must have ended on 15 October 2004,
since from that date onwards ICA maintained that an exclusivity
obligation could not be upheld between the parties for legal
reasons. Moreover, it claims that the exclusivity clause in the
agreement with NorgesGruppen was no longer in effect from
1 January 2006.
245 The applicant disputes that the alleged infringement was of a
single and continuous nature, or that its conduct was guided by
an “overall plan” with the objective of distorting competition. It
maintains that the assessment of its conduct must be divided
into three distinct periods: The main roll-out from 20 September
2000 until September 2002, the intermediate period until the
renegotiations commenced in September 2003, and the final
period ending in March 2006. It argues that both its conduct and
the alleged foreclosure effects thereof were very different in each
of these periods. Norway Post submits that it was at any rate
entitled to request group and outlet exclusivity in the initial period
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to secure the roll-out; that the decision itself did not consider
disincentives to have been present throughout the second
period; and that ESA has failed to demonstrate the existence of
disincentives in the final period.
246 The defendant maintains that it was right to rely on the concept
of a single and continuous infringement, which relates to a series
of actions which form part of an “overall plan” because their
identical object distorts competition. ESA considers the overall
plan in this case to be the implementation of the applicant’s
exclusivity strategy as set out in Article 1 of the contested
decision. It claims that this interpretation cannot be challenged
on the ground that one or several elements of that continuous
conduct could also constitute, in themselves and taken in
isolation, an infringement of Article 54 EEA. ESA contends that in
particular the group exclusivity was in place throughout the entire
period.
Findings of the Court
247 In the contested decision, ESA referred to “Norway Post’s
conduct” as shorthand to denote Norway Post’s strategy and
behaviour in relation to the establishment and maintenance
of its PiS network (see recital 484 of the contested decision).
At recital 800 of the contested decision, ESA found that the
conduct, consisting of Norway Post’s use of group exclusivity
in its agreements with NorgesGruppen/Shell, its use of outlet
exclusivity in its agreements with COOP and ICA and the strategy
pursued when renegotiating its agreements with NorgesGruppen,
COOP and ICA from 2004 onwards, was in its nature a single and
continuous infringement.
248 An infringement of Article 54 EEA may result not only from an
isolated act but also from a series of acts or from continuous
conduct. The courts of the European Union held in that regard
that such an interpretation cannot be challenged on the ground
that one or several elements of that series of acts or continuous
conduct could also constitute in themselves and taken in isolation
an infringement of that provision when the different actions form
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part of an “overall plan”, because their identical object distorts
competition within the common market (compare Aalborg Portland
and Others v Commission, cited above, paragraph 258).
249 In the contested decision, ESA did not contend, let alone prove,
the existence of an “overall plan” of which the different elements
of the conduct formed part. Indeed, ESA did not conclude that
Norway Post acted intentionally, but simply found, at recital 815
of the contested decision, that Norway Post could not have been
unaware that the conduct in question had as its object or effect
the restriction of competition. Nor did ESA establish whether one
or several of the elements of Norway Post’s conduct constituted,
in isolation, an infringement of Article 54 EEA. The contested
decision nonetheless found that the conduct was “by its nature” a
single and continuous infringement of Article 54 EEA.
250 The Court takes the view that, in the circumstances of the present
case, it does not matter whether the applicant’s conduct formed
part of an “overall plan” within the meaning of the case-law
referred to above. That case-law has been deemed relevant when,
in a series of infringements, some of those infringements taken
in isolation were time-barred, or with regard to the personal
nature of the liability for infringement of the competition rules in
cases where different undertakings played different roles in the
pursuit of a common objective. Indeed, for liability to be imputed
on the basis of participation in the infringement considered as a
whole, in the case of series of acts, i.e. intermitting conduct, or
in the case of series of acts or continuous conduct committed
by different undertakings, an overarching element is necessary
in order to link elements of conduct together that are otherwise
separate (compare Joined Cases T‑101/05 and T‑111/05 BASF
and UCB v Commission [2007] ECR II‑4949, paragraphs 158 and
160 to 161).
251 However, in the present case, the conduct in question was not
intermitting nor did it involve several undertakings. Instead, the
conduct was on-going for several years, committed by the one
and the same undertaking and linked in its entirety to a strategy
of incorporating exclusivity provisions in the agreements with
Norway Post’s partners in the specific business context of PiS.
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252 Norway Post argues that the decision itself did not consider
disincentives to have been present throughout the entire duration
of the alleged abuse. The Court agrees with the applicant that the
finding of a single and continuous infringement in the absence
of an “overall plan” necessarily requires that the conduct was
liable to distort competition on a continuous basis and, thus,
also during the time for which ESA had found no significant
disincentive effects to be present. However, having regard to the
substantial share of outlets to which access was continuously
foreclosed by the group and outlet exclusivity alone (see above,
paragraph 172), the Court concludes that ESA was correct to
find that Norway Post’s conduct was, by its nature, a single and
continuous infringement of Article 54 EEA.
253 As regards the start date of that single and continuous
infringement, the Court considers that ESA was entitled to
find in the contested decision that the abuse commenced no
later than 20 September 2000, when the Business Agreement
with NorgesGruppen/Shell was concluded. Contrary to what
the applicant alleges, COOP and ICA were not available to its
competitors between 20 September 2000 and 25 January 2001,
as both chains were bound by their undertakings of intent not to
enter into discussions with competitors of Norway Post during the
negotiations of the agreements which were eventually concluded
on 21 and 25 January 2001.
254 With regard to the end date of the infringement, the Court
considers, having regard to the substantial share of outlets to
which access was foreclosed even with ICA released from all
exclusivity and non-compete obligations on 12 January 2006,
that ESA was entitled to find that the conduct persisted for at
least as long as NorgesGruppen was bound by group exclusivity.
Moreover, and contrary to what Norway Post asserts, ESA was
right to consider that date to be 31 March 2006. The fact that
the protocol of 30 March 2006 entered into force retroactively
on 1 January 2006 does not mean that, as a matter of fact,
NorgesGruppen was released from its exclusivity and noncompete obligations on 1 January 2006. Such an assumption
lacks any plausibility. The retroactive application of that protocol

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

321

applied only to the other issues it concerned, such as the
remuneration for the services provided in the PiS, whereas ESA
correctly found that NorgesGruppen’s preferred partner status,
and with it its exclusivity obligations, was abrogated from 31
March 2006.
255 It follows from the above that the first part of the third plea must
be rejected.
2. Necessity of the order to bring the infringement to an end
Arguments of the parties
256 The applicant submits that there is no reason to require it to
bring the infringement to an end, as the decision acknowledges
that there are no grounds for believing that its agreements with
retail groups still contain exclusivity obligations. It contends
that this part of Article 3 of the decision is therefore irrational,
unnecessary and has only the effect of casting doubt on Norway
Post’s reputation.
257 The defendant disagrees with those arguments.
Findings of the Court
258 By requiring the applicant to bring the infringement to an end
and to refrain from any conduct which may have the same or
equivalent object or effect as long as it holds a dominant position
in the relevant market, ESA merely indicated the consequences,
regarding Norway Post’s future conduct, of the finding of illegality
in Article 1 of the contested decision.
259 The plea that Article 3 of the contested decision is illegal
therefore cannot be upheld.
3. The fine is too high and should be reduced
Arguments of the parties
260 The applicant submits that the fine imposed on it by ESA should
be annulled or at least substantially reduced. First, Norway Post
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submits that no infringement was demonstrated or, at any rate,
that the infringement, if any, had a less extensive scope than
alleged. Second, it claims that it was not and could not have been
aware of the alleged anti-competitive effects of its conduct. This
applies to all elements of its conduct, but in particular to its
alleged negotiation strategy.
261 The applicant further contends that the unreasonable duration
of the administrative proceedings constitutes a violation of
Articles 6 and 13 ECHR and requires a substantial reduction
of the fine by at least 50%. It notes that the total length of the
proceedings, including the proceedings before the Court, will be
between nine and ten years. In the reply, Norway Post refers to
what it considers specific delays and inefficiencies in ESA’s case
handling, and claims that these caused additional delays later
on, inter alia, because it became difficult for market players to
verify information gathered at earlier stages. The applicant also
maintains that the case did not contain elements of particular
difficulty, and that Norway Post did not engage in any dilatory
conduct.
262 In the reply, the applicant submits, taking into account all the
circumstances and, in particular, the fact that it had to live up to
certain state obligations regarding its service infrastructure, that
its conduct cannot be characterised as serious.
263 As regards the imposition of the fine, the defendant maintains
that it was correct to conclude that the applicant could not have
been unaware of the elements constituting the abuse, as well as
the fact that its exclusive dealing practices entailed a raising of
barriers to entry to actual as well as potential competitors in a
market in which it held an almost complete monopoly. It states
that it fixed the amount of the fine by applying the method set out
in its 2006 Fining Guidelines.
264 While the defendant agrees that an excessive length of procedure
may render a decision unlawful, it submits that the duration of
the proceedings before it was justified in the circumstances of the
case.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

323

265 The interveners invite the Court to make use of its unlimited
jurisdiction to review the fine, including the possibility to increase
it. Referring to the principle of homogeneity that underlies the
EEA Agreement, the interveners submit that fines imposed by
ESA for antitrust infringements may not have significantly less
deterrent effect than fines issued by the Commission for similar
infringements. In order to have sufficient deterrent effect, a fine
should at the very least cover what the perpetrator gained from
the infringement. Having regard to the de facto monopoly Norway
Post enjoyed during the relevant period, the interveners consider
it highly likely that Norway Post was able to earn a significantly
higher profit than 3% of sales value.
266 The applicant, in its comments on the Statement in Intervention,
disagrees with the submissions of the interveners. Norway
Post contends that the principle of reformatio in peius generally
opposes any increase of the fine by the Court. It rejects the
interveners’ suggestion that all of its sales value results from the
alleged infringement. Claiming that the conduct had very little
impact, if any, on its total sales value, it considers that a fine
amounting to 3% of the sales value is very high.
Findings of the Court
267 As a preliminary point, the Court remarks that the review of
legality of the decisions of ESA is supplemented by the unlimited
jurisdiction which it is afforded by Article 35 SCA. Under that
jurisdiction, the Court, in addition to carrying out a full review
of the lawfulness of the penalty, is empowered to substitute its
own appraisal for ESA’s and, consequently, to cancel, reduce or
increase the fine or penalty payment imposed.
268 However, the exercise of unlimited jurisdiction is not equivalent to
a review on the Court’s own motion. Proceedings before the Court
are inter partes. With the exception of pleas concerning public
policy matters which the Court must raise on its own motion, it
is for the applicant to raise pleas in law against that decision and
to adduce evidence in support of those pleas (compare KME v
Commission, cited above, paragraphs 130 to 131).
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269 The interveners have argued that the fine should be increased.
However, it follows from Article 36(3) of the Statute of the Court
that an application to intervene shall be limited to supporting
the form of order sought by the party in support of whom the
intervention is made. According to Article 89(4) of the Rules
of Procedure, an intervener must accept the case as he finds it
at the time of his intervention. Consequently, the interveners’
submissions in this regard must be dismissed as inadmissible.
270 As regards the applicant’s first submission, the Court holds that
since all the pleas of the applicant concerning the legality of
the contested decision have been unsuccessful, its submissions
concerning the alleged less extensive scope of the infringement
must be equally rejected.
271 With regard to Norway Post’s second claim, that it was not and
could not have been aware of the alleged anti-competitive effects
of its conduct, the Court recalls that, pursuant to Article 23(2)
(a) of Chapter II of Protocol 4 SCA, infringements of Articles 53
and 54 EEA may be committed both intentionally and negligently.
ESA has correctly concluded in the contested decision that
Norway Post could not have been unaware that its conduct had
as its object or effect the restriction of competition. As a de facto
monopolist, Norway Post could not have been unaware of its
dominant position in the market. Norway Post was also aware of
Privpak’s business concept in Sweden. It considered itself that
the possibility to combine the collection of parcels with daily
errands may matter a lot for the selection of outlets. It must
also have been aware that the leading grocery store, kiosk or
petrol station chains were particularly well suited to roll out an
over-the-counter parcel delivery network. Thus, it could not have
been unaware of the importance of access to one or more of the
leading grocery store, kiosk or petrol station chains.
272 Norway Post must also have been aware that the exclusivity
obligations imposed on its partners foreclosed access to a
substantial number of outlets belonging to this category; and, as
a dominant undertaking, it could not have been unaware that its
conduct entailed further disincentives for its partners to deal with
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its competitors. Furthermore, in particular as its negotiations with
the other retail chains had been unsuccessful, it could not have
been unaware that the remaining chains were not easily available
to potential new entrants.
273 Under those circumstances, Norway Post could not have been
unaware that its conduct raised barriers to entry and was
therefore liable to distort competition on the relevant market.
Moreover, and even on the assumption that the parts of the
contested decision concerning the renegotiation strategy
contained novel legal reasoning, the applicant cannot reasonably
claim that a finding that its conduct as a whole was liable to
produce anti-competitive effects is ground-breaking legal thinking,
when that conduct included the widespread use of exclusivity
obligations by a dominant undertaking.
274 Consequently, the applicant’s plea that any breach of Article 54
EEA was neither intentional nor negligent cannot be upheld.
275 By its third claim, the applicant submits that the fine must be
substantially reduced on account of the unreasonable duration of
the administrative procedure.
276 In competition law matters, the principle that action must
be taken within a reasonable period must be observed in
administrative proceedings which may lead to penalties.
Where the duration of a period is prima facie too long, the
reasonableness of the duration is to be appraised in the light
of the circumstances specific to each case and, in particular,
the importance of the case for the person concerned, its
complexity and the conduct of the applicant and of the
competent authorities. An examination is required as to whether
there have been any actual delays which cannot be justified
by the circumstances of the case (compare Case C‑185/95 P
Baustahlgewebe v Commission [1998] ECR I‑8417, paragraph
21; and Joined Cases C‑238/99 P, C‑244/99 P, C‑245/99 P,
C‑247/99 P, C‑250/99 P to C‑252/99 P and C‑254/99 P
Limburgse Vinyl Maatschappij NV and Others v Commission, cited
above, paragraphs 188 and 193).
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277 A proper examination of the length of the proceedings requires
assessing each individual stage of the proceedings separately.
If any stage of the proceedings was excessively long, this fact
alone justifies the finding that there has been an infringement of
the right to have a matter adjudicated upon within a reasonable
time. Nonetheless, also the overall duration of the administrative
and judicial proceedings must satisfy the requirement that
proceedings are dealt with within reasonable time (compare the
Opinion of Advocate General Kokott in Case C‑110/10 P Solvay
v Commission, judgment of 25 October 2011, not yet reported,
points 81 to 83).
278 In the case at hand, ESA itself acknowledged in the contested
decision, at recital 851, that the duration of the administrative
procedure was considerable. While it did not consider itself
legally bound to do so, ESA found it appropriate, in the exercise
of its discretion in fixing the fines, to reduce the amount of the
fine by EUR 1 million.
279 Indeed, between the date when Norway Post was first affected
by the present proceedings and the date of the adoption of the
contested decision, that is, between 2 May 2003, when the first
request for information was sent to Norway Post, and 14 July
2010, when the contested decision was adopted, more than seven
years and two months, or 86 months, elapsed. That duration
appears already prima facie to be too long.
280 As regards the importance of the proceedings to the appellant,
it must be emphasised, having regard to its economic strength,
that its economic survival was clearly not endangered by the
proceedings. The fact nevertheless remains that, in the case of
proceedings concerning infringement of competition rules, the
fundamental requirement of legal certainty on which economic
operators must be able to rely and the aim of ensuring that
competition is not distorted in the internal market are of
considerable importance not only for an applicant himself and
his competitors but also for third parties in view of the large
number of persons concerned and the financial interests involved
(compare also Baustahlgewebe v Commission, cited above,
paragraph 30).
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281 Having regard more specifically to the investigation period, which
was concluded when ESA notified the Statement of Objections
to Norway Post on 17 December 2008, the Court notes that
it amounted to more than five years and eight months, or 68
months, which must be considered prima facie as too long.
Contrary to what ESA asserts, the Court cannot see that this
duration was justified by any particular difficulties of the case
which go beyond what is normal for competition law cases. On
the contrary, it would seem that both the definition of the relevant
market and the question whether Norway Post entertained a
dominant position on that market were rather straightforward.
Norway Post did not dispute the existence or content of the
agreements with its partners. Under those circumstances, it is
unjustifiable, for example, that the questionnaires to the distance
selling companies were sent only in October and November
2007. Indeed, between the end of 2005 and October 2007, it
appears that ESA pursued no serious activity in investigating the
infringement.
282 Under these circumstances, it must be held that the duration of
ESA’s investigation was excessive.
283 In addition, the Court notes that it took ESA 17 months to adopt
the contested decision after it had sent Norway Post, at its
request, a Norwegian translation of the Statement of Objections
on 6 February 2009. Also the duration of this period appears
prima facie too long. In particular, the Court notes that, although
it had already drawn up its Statement of Objections, it took ESA
one year to draft the final decision after Norway Post made its
last submissions on 13 July 2009. Also the duration of this period
must thus be considered excessive.
284 ESA reduced the basic amount of the fine by EUR 1 million, which
corresponds to a discount of circa 7.2%. Having regard to the
important delays encountered in the pursuit of the proceedings,
the Court agrees with the applicant’s plea that the fine must be
further reduced.
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285 Under Article 13 ECHR, the infringement of a fundamental
right through failure to adjudicate in reasonable time requires
an effective remedy. A reduction of a sentence may be an
appropriate redress of such a violation, if it is done in an express
and measurable manner (compare, for example, European Court
of Human Rights Scordino v. Italy (no. 1) [GC], no 36813/97,
§ 186, Reports of Judgments and Decisions 2006‑V). When
reducing the sentence, in the case at hand the fine, regard must
be had to all the circumstances; in particular, on the one hand,
the seriousness of the infringement committed by Norway Post
and, on the other hand, the seriousness of the infringement of the
applicant’s right under Article 6 ECHR to have the proceedings
against it concluded within reasonable time (compare also the
Opinion of Advocate General Kokott in Solvay v Commission, cited
above, point 196).
286 In exercising its unlimited jurisdiction in reviewing the fine, having
regard to all the circumstances of the case, the Court considers
it appropriate to reduce the basic amount of the fine by 20%. An
effective remedy requires a substantial reduction of the fine and
well beyond ESA’s assumption.
287 As regards, finally, the alleged less serious nature of the
infringement, the Court notes that the applicant has raised
this plea only in the reply. Accordingly, it must be dismissed as
inadmissible pursuant to Article 37(2) of the Rules of Procedure.
288 It follows from all of the foregoing that the amount of the fine
imposed on the applicant must be amended by reducing the fine
from EUR 12.89 million to EUR 11.112 million.

IX Costs
289 Under Article 66(2) of the Rules of Procedure, the unsuccessful
party is to be ordered to pay the costs if they have been applied
for in the successful party’s pleadings. Article 66(3) of those
rules provides that where each party succeeds on some and fails
on other heads, or where the circumstances are exceptional, the
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Court may order that the costs be shared or that each party bear
its own costs.
290 The applicant has been unsuccessful in its claim that the
contested decision should be annulled in its entirety. ESA and
the interveners have been unsuccessful in their claim that the
entirety of the application should be dismissed. The Court
notes, however, that, in substance, Privpak’s intervention was
not related to the applicant’s only successful plea, that is, that
the duration of the administrative proceedings was excessive. In
those circumstances, it is appropriate to order the applicant to
bear its own costs, the costs of the interveners in relation to the
present proceedings and 75% of ESA’s costs. ESA shall bear the
remainder of its own costs.
291 The costs incurred by the Norwegian Government and the
Commission are not recoverable.
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On those grounds,

THE COURT
hereby:
1.		 Sets the fine imposed by Article 2 of decision No 322/10/COL of
14 July 2010 relating to a proceeding under Article 54 of the EEA
Agreement (Case No 34250 Norway Post / Privpak) on Posten Norge
AS at EUR 11 112 000;
2.		 Dismisses the remainder of the application;
3.		 Orders Posten Norge AS to bear its own costs and to pay 75% of
ESA’s costs and the costs of Schenker North AB, Schenker Privpak
AB and Schenker Privpak AS;
4. 		 Orders ESA to bear the remainder of its own costs.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on 18 April 2012.
Skúli Magnússon		

Carl Baudenbacher

Registrar		

President

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

331

ORDER OF THE PRESIDENT
15 February 2011
(Intervention – Interest in the result of the case)

In Case E-15/10,
Posten Norge AS, represented by Siri Teigum and Frodo Elgesem,
Advokats, Oslo, Norway,
applicant,
v
EFTA Surveillance Authority, represented by Xavier Lewis, Director, and
Markus Schneider, Officer, Legal & Executive Affairs, acting as Agents,
Brussels, Belgium,
defendant,
APPLICATION for annulment of EFTA Surveillance Authority Decision
No. 322/10/COL of 14 July 2010 relating to a proceeding under Article
54 of the EEA Agreement (Case No. 34250 Norway Post / Privpak),

THE PRESIDENT
makes the following

Order
I

Facts and Procedure
1

Following a complaint by Schenker Privpak AB lodged on 24 June
2002, the EFTA Surveillance Authority (hereinafter “ESA”) adopted
its decision 322/10/COL of 14 July 2010 relating to a proceeding
under Article 54 of the EEA Agreement, by which it found that
Posten Norge AS (hereinafter “Posten Norge”) had committed
a single and continuous infringement of Article 54 of the EEA
Agreement from 20 September 2000 until 31 March 2006 in the
market for B-to-C parcel services with over-the-counter delivery
in Norway by pursuing an exclusivity strategy with preferential
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treatment when establishing and maintaining its Post-in-Shop
network. The decision imposed a fine of EUR 12.89 million on
Posten Norge and required it, insofar as it had not already done
so, to bring the infringement to an end, and to refrain from any
conduct which might have the same or equivalent object or effect,
as long as it holds a dominant position in the relevant market.
2

By application lodged at the Court on 14 September 2010,
Posten Norge brought an action under the second paragraph
of Article 36 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice
(hereinafter the “SCA”), seeking the annulment of the decision.
The defendant asked the Court to dismiss the application and to
order Posten Norge to bear the costs of the proceedings.

3

By document lodged at the Registry of the Court on 31 December
2010, Schenker North AB, Schenker Privpak AB and Schenker
Privpak AS (hereinafter jointly referred to as “Schenker Privpak”)
sought leave to intervene in support of the form of order sought
by the defendant. The applicant interveners are part of the DB
Schenker group, an international freight forwarding and logistics
company owned by Deutsche Bahn AG.

4

The application to intervene was served on the parties in
accordance with Article 89(2) of the Court’s Rules of Procedure.

5

In its written observations on the application to intervene, lodged
at the Registry of the Court on 18 January 2011, the applicant
raised doubts as to whether Schenker Privpak has an existing
interest in the outcome of the case, arguing that the alleged
infringement ceased to exist already in 2006. Moreover, the
applicant reserved its right to indicate specific documents that
could be regarded as confidential and not to be disclosed to the
interveners.

6

In its written observations on the application to intervene, lodged
at the Registry of the Court on 14 January 2011, the defendant
expressed support for the application to intervene.
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II Law
7

Under Article 36(2) of the Statute, any person establishing an
interest in the result of any case submitted to the Court, save
in cases between EFTA States or between EFTA States and the
EFTA Surveillance Authority may intervene in that case. Article
36(3) provides that an application to intervene shall be limited to
supporting the form of order sought by one of the parties.

8

The Court has repeatedly held, for the sake of procedural
homogeneity, that although it is not required by Article 3(1) SCA
to follow the reasoning of the ECJ when interpreting the main
part of that Agreement, the reasoning which led that Court to
its interpretations of expressions in Union law is relevant when
those expressions are identical in substance to those which
fall to be interpreted by the Court (see, inter alia, Case E-2/02
Bellona [2003] EFTA Ct. Rep. 52, paragraph 39, and order of
the Court of 31 January 2011 in Case E-13/10 Aleris Ungplan,
paragraph 24). Article 36 of the Statute is essentially identical in
substance to Article 40 of the Statute of the Court of Justice of
the European Union. Accordingly, this principle must also apply
to the assessment of whether an applicant for intervention has
established an interest in the result of the case.

9

An interest in the result of a case within the meaning of the
Statute is to be understood as meaning that a person must
establish a direct and existing interest in the grant of the form
of order sought by the party whom it intends to support and
thus, in the ruling on the specific act whose annulment is sought
(compare order of the President of the Seventh Chamber of the
Court of First Instance [now: General Court] of 20 November
2008 in Case T‑167/08 Microsoft v Commission, paragraph 66,
and order of the President of the Sixth Chamber of the Court of
First Instance of 11 May 2009 in Case T-354/08 Diamanthandel A.
Spira v Commission, paragraph 7).

10

The persons who compete, on the relevant product market, with
the author of a practice that was deemed to violate Article 53
EEA or Article 54 EEA by a decision of ESA establish, as such,
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a direct and existing interest in the result of the case brought
against that decision (compare order of the President of the
Seventh Chamber of the Court of First Instance of 20 November
2008 in Case T‑167/08, Microsoft v Commission, paragraph 70,
orders of the President of the Second Chamber of the Court
of First Instance of 23 July 1993 in Case T‑24/93 Compagnie
maritime belge transports and Compagnie maritime belge v
Commission, paragraph 5, and of 13 June 1994 in Case T‑542/93
Reti Televisive Italiane v Commission, paragraph 9, and order of
the President of the First Chamber of the Court of First Instance
of 6 May 2004 in Case T‑271/03 Deutsche Telekom v Commission,
paragraph 2).
11

In the present case, it is undisputed that Schenker Privpak AB
is one of only two competitors of the applicant on the relevant
market. Furthermore, it is significant that the contested decision
terminates the administrative procedure initiated by ESA following
the complaint lodged by Schenker Privpak AB on 24 June 2002.
Finally, the applicant interveners are claimants in an action for
damages against Posten Norge pending before Oslo District Court
which is based on the contested decision. These proceedings
have been stayed by Oslo District Court, referring to the need
for a decision by the Court on the present action (compare in
that regard also order of the President of the Court of First
Instance of 7 July 1998 in Case T-65/98 R Van den Bergh Foods v
Commission, paragraph 26).

12

It follows that Schenker Privpak AB has established its interest in
the result of the case.

13

Where one and the same application for intervention is brought
by several applicants, one of which is admissible, there is no need
to consider whether the other applicants are entitled to bring
proceedings (see, for comparison, order of the President of the
Seventh Chamber of the Court of First Instance of 20 November
2008 in Case T‑167/08 Microsoft v Commission, paragraph 75).

14

In light of the above, Schenker North AB, Schenker Privpak AB
and Schenker Privpak AS must be granted leave to intervene in
the case in support of the form of order sought by the defendant.
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On those grounds,

THE PRESIDENT
hereby orders:
1.		 Schenker North AB, Schenker Privpak AB and Schenker Privpak AS
are granted leave to intervene in Case E-15/10 in support of the
form of order sought by the defendant.
2.		 Costs are reserved.

Luxembourg, 15 February 2011.
Skúli Magnússon		

Carl Baudenbacher

Registrar		

President
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REPORT FOR THE HEARING
in Case E-15/10
APPLICATION to the Court pursuant to Article 36 of the Agreement between
the EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice in the case between

Posten Norge AS, established in Oslo, Norway,
and
EFTA Surveillance Authority,
supported by
Schenker North AB, established in Gothenburg, Sweden,
Schenker Privpak AB, established in Borås, Sweden, and
Schenker Privpak AS, established in Oslo, Norway,
seeking the annulment of the EFTA Surveillance Authority’s Decision No
322/10/COL of 14 July 2010 relating to a proceeding under Article 54 of
the EEA Agreement (Case No 34250 Norway Post / Privpak).

I

Introduction
1.

Posten Norge AS (hereinafter “the applicant”, “Norway Post” or
“NP”) operates the national postal service in Norway which covers
letters, parcels and financial services. Its sole owner continues to
be the Norwegian State. The majority of Norway Post’s services
(90%) are exposed to competition.

2.

The case concerns the decision taken by the EFTA Surveillance
Authority (hereinafter “the defendant” or “ESA”) on 14 July 2010
stating that Norway Post committed an infringement of Article 54
of the EEA Agreement (hereinafter “EEA”) by abusing its dominant
position in the business-to-consumer (“B-to-C”) parcel market in
Norway between 2000 and 2006, imposing a fine of EUR 12.89
million on Norway Post and requiring Norway Post, insofar as it
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has not already done so, to bring the infringement to an end and
to refrain from further abusive conduct.
3.

The abuse identified in the decision concerned, in essence, the
conclusion and maintenance of agreements providing for group
and outlet exclusivity with major retail and petrol station chains
in Norway, as well as the pursuit of a renegotiation strategy likely
to limit the willingness of chains from negotiating and concluding
agreements with NP’s competitors.

4.

The application is based on three pleas, namely, that Norway
Post’s behaviour did not constitute an abuse of a dominant
position under Article 54 EEA; that, in any event, Norway Post’s
behaviour was justified; and, in the alternative, that the fine
imposed was too high and should be reduced.

II Legal Background
EEA law
5.

Article 54 EEA reads as follows:
Any abuse by one or more undertakings of a dominant position within
the territory covered by this Agreement or in a substantial part of
it shall be prohibited as incompatible with the functioning of this
Agreement in so far as it may affect trade between Contracting Parties.
Such abuse may, in particular, consist in:
(a) directly or indirectly imposing unfair purchase or selling prices or
other unfair trading conditions;
(b) limiting production, markets or technical development to the
prejudice of consumers;
(c) applying dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive
disadvantage;
(d) making the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which, by their nature
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or according to commercial usage, have no connection with the
subject of such contracts.
6.

Article 2 of Protocol 4 to the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of
Justice (hereinafter “Protocol 4 SCA”) reads as follows:
Burden of proof
In any national or EFTA proceedings for the application of Articles 53
and 54 of the EEA Agreement, the burden of proving an infringement
of Article 53(1) or of Article 54 of the EEA Agreement shall rest on the
party or the authority alleging the infringement. The undertaking or
association of undertakings claiming the benefit of Article 53(3) of the
EEA Agreement shall bear the burden of proving that the conditions of
that paragraph are fulfilled.
The European Convention on Human Rights

7.

Article 6 of the European Convention on Human Rights
(hereinafter “ECHR”) reads as follows:
Right to a fair trial
1. In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial
tribunal established by law. …
2. Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.
…

8.

Article 13 ECHR reads as follows:
Right to an effective remedy
Everyone whose rights and freedoms as set forth in this Convention
are violated shall have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons
acting in an official capacity.
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9.

Article 2 of Protocol 7 to the European Convention on Human
Rights (hereinafter “Protocol 7 ECHR”) reads as follows:
Right of appeal in criminal matters
1. Everyone convicted of a criminal offence by a tribunal shall have
the right to have his conviction or sentence reviewed by a higher
tribunal. The exercise of this right, including the grounds on which it
may be exercised, shall be governed by law.
2. This right may be subject to exceptions in regard to offences of a
minor character, as prescribed by law, or in cases in which the person
concerned was tried in the first instance by the highest tribunal or was
convicted following an appeal against acquittal.

III Facts
Norway Post and DB Schenker/Privpak
10. Norway Post operates under a licence from the Ministry of
Transport and Communication and is obliged to have at least one
permanent postal service facility in each municipality in Norway.
Under the Postal Services Act,1 NP has the exclusive right to
convey letters weighing less than 50g and costing less than two
and a half times the basic tariff (“the reserved area”). NP is also
obliged to provide certain universal postal services outside the
scope of the reserved area.2 However, the majority of its services
(90%) are exposed to competition. Norway Post had a worldwide
group turnover of NOK 23 668 million in 2006 compared to NOK
13 659 million in 2000.
11. The interveners (jointly referred to as “Privpak”) are part of the
DB Schenker group (“DB Schenker”). DB Schenker combines
all transport and logistics activities of Deutsche Bahn AG and
is a major European freight forwarding and logistics company.
Schenker North AB owns and controls the group’s businesses in

1
2

Act No 73 of 29 November 1996.
During the relevant period Norway Post was, for example, obliged to provide consumer-toconsumer (C‑to‑C) parcel services for parcels up to 20 kg.
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Norway, Sweden and Denmark. Schenker Privpak AS, a limited
liability company incorporated under Norwegian law, handles DB
Schenker’s domestic B-to-C parcel service in Norway. Schenker
Privpak AB is a company incorporated in Sweden. Both Schenker
Privpak AB and Schenker Privpak AS handle international
customers seeking B-to-C distribution in Norway. Privpak’s
business concept is to deliver parcels from distance-selling
companies to consumers in Norway, Sweden and Finland by
offering distribution and delivery of parcels through retail outlets.
In order to develop a network of delivery outlets at affordable
costs, a cornerstone of Privpak’s concept has been to find retail
outlets which can perform the over-the-counter delivery with
marginal resources and which, at the same time, can increase
their turnover by selling products to consumers who enter the
shop to pick up parcels.
B-to-C parcel services
12. B-to-C parcel services cover the collection of parcels at distance
selling companies’ premises/places of storage, sorting,
transportation and delivery of the parcels to private consumers.
Parcel recipients can either pick up their parcel over-the-counter
in a post office or retail outlet (“over-the-counter delivery”) or
receive the parcel at their place of residence (“home delivery”).
Delivery of B-to-C parcels at work has also been introduced in
recent years (“delivery at work”). In Norway, over-the-counter
delivery has by far been the predominant form of delivery.
13. In order for an undertaking to provide B-to-C parcel services
with over-the-counter delivery, a platform for parcel distribution
must be established. This platform requires the necessary
infrastructure, including a fleet of vehicles for the collection
of parcels at the distance selling company premises; sorting
facilities (terminals) both central and regional; and a means
of transporting parcels from the sorting facilities to regional
facilities and hence to outlets from which delivery can take place.
These infrastructure investments represent, to a large extent, fixed
costs.
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The Post-in-Shop concept
14. Post-in-Shop (“PiS”) is a concept developed and owned by Norway
Post for the provision of a range of postal and financial services
in retail outlets such as supermarkets, grocery stores, kiosks and
petrol stations. Each PiS must offer at least the minimum basic
postal and banking services which Norway Post must provide
in order to fulfil its universal postal service licence obligations.
Additional products and services can be incorporated depending
on the customer base of the individual PiS. Norway Post bears
the main responsibility for the day-to-day monitoring of the PiS
and has the right to control all aspects of the operation of the
concept, including testing the competence of personnel. The
PiS has to be integrated in the outlets and must have the same
opening hours as the outlet itself. The PiS has a uniform profile
and is branded in accordance with NP’s general strategy. It must
be centrally located inside the premises with its own adapted
facilities. Norway Post has also set standard requirements for the
interior of the outlet in which a PiS is established. Norway Post
provides and operates the IT solutions which are required if these
are not to be dealt with via the tills of the store. PiS vary in size,
but the normal size for a PiS is around 7 to 20 square metres
with an average of 15 square metres per shop.
15. Norway Post pays individual outlets for each postal and financial
transaction as well as a commission for the sale of postal
products. In addition, Norway Post pays the local outlet a fixed
monthly fee to cover training, insurance and accounting. The local
outlets are guaranteed a minimum income when the transaction
fees and fixed fees are lower than planned for a given year. The
outlets/retail chains are responsible for the costs related to the
establishment of a PiS with the exception of equipment for which
Norway Post is responsible.
The establishment and maintenance of the Post-in-Shop network
16. Originally, Norway Post had used its own network of post offices,
established and developed partly through state resources, to
provide B-to-C services. This network has been subject to two
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major reorganisations since the 1990s. From 1996 to 1998,
Norway Post reduced the number of post offices from 2 228 to
910 while increasing the number of branch post offices from 128
to 370. In 1999 it concluded that its existing network was still
too costly to operate and did not meet the market demands for
accessibility and service. It decided to reduce the number of post
offices to 300-450 and to establish at least 1 100 PiS.
17. To that end, Norway Post presented its PiS concept in 1999-2000
to all major grocery store, kiosk and petrol chains in Norway:
NorgesGruppen ASA (“NorgesGruppen”) to which more than
2 850 outlets belonged in 2001, ICA Norge AS (“ICA”) with 1
100 outlets in 2001, COOP NKL BA (“COOP”) with 978 outlets
in 2001, Statoil Detaljhandel AS (“Statoil”) with around 395
manned petrol stations in 2001, A/S Norske Shell (“Shell”) with
554 manned petrol stations in 2004, Esso Norge AS (“Esso”)
with 358 manned petrol stations in 2001, Hydro Texaco AS
(“Hydro Texaco”) with 340 manned petrol stations in 2001,
and Reitangruppen with 827 outlets in 2001 organised in three
chains: Rema 1000, Narvesen and 7-eleven. NorgesGruppen,
through the chain MIX Butikkene AS (“MIX”), is also the largest
kiosk retailer in Norway.
18. Eventually, Norway Post entered into agreements with
NorgesGruppen/Shell, COOP and ICA. Esso and Hydro Texaco
were not interested in the concept. Statoil initially negotiated
together with ICA, but withdrew from the negotiations when ICA/
Statoil were unable to offer a sufficient number of potential
outlets to become NP’s preferred partner. The negotiations with
the chains belonging to Reitangruppen did not lead to any results
as the strategic match between the parties was considered to be
rather poor.
19. The Business Agreement with NorgesGruppen/Shell was
concluded on 20 September 2000 and provided that
NorgesGruppen/Shell would be Norway Post’s preferred partner.
In return for preferred partner status, NorgesGruppen/Shell gave
Norway Post exclusive access to all outlets in their retail networks,
regardless of whether there was a PiS in the actual shop. The
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non-compete obligation for NorgesGruppen/Shell included
explicitly “delivery of parcels from legal entities which have freight
as a business or part of their business”.
20. The Framework Agreement and the Standard Operating
Agreement between Norway Post and COOP were concluded on
22 January 2001. COOP was given second priority status, which
meant that in locations without any NorgesGruppen or Shell
outlets matching the PiS selection criteria, Norway Post were to
give priority to outlets within the COOP group. Exclusivity was
imposed on all outlets in which a PiS was established. Delivery of
parcels was explicitly mentioned as competing activity in the noncompete clause.
21. The protocol entered into by Norway Post and ICA on 25 January
2001 referred to a Standard Operating Agreement that was
similar to the Standard Operating Agreement for COOP. Exclusivity
was imposed on all outlets in which a PiS was established.
Delivery of parcels was explicitly mentioned as competing activity
in the non-compete clause.
22. The three agreements could be terminated at the earliest
towards the end of 2005. However, they were replaced by new
agreements at the beginning of 2003. As far as postal services
were concerned, no changes were made to the provisions on
preferred partner status, exclusivity, non-compete obligations and
the duration of the agreements.
23. At the end of 2003, Norway Post sent letters to NorgesGruppen/
Shell, COOP and ICA, inviting them to talks regarding the
conditions for operating PiS and possible amendments to the
PiS agreements. From the beginning of 2004, Norway Post
conducted, at its own initiative, parallel negotiations with
NorgesGruppen, COOP and ICA with a view to concluding new
framework agreements for PiS to replace the existing agreements
from 1 January 2006. During these negotiations, Norway Post
kept open the question to whom it would grant preferred partner
status.
24. In the meantime, ESA opened its investigation concerning the PiS
agreements.
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25. ICA expressed its opposition to the preference and exclusivity
arrangements and refused to accept such clauses in future
agreements. On 5 October 2005, ICA informed Norway Post of
its termination of the cooperation with Norway Post with effect
from 31 December 2005. Norway Post disputed ICA’s right to
terminate the agreement and reminded it to retain the exclusivity
for postal services in PiS outlets. Eventually, Norway Post
agreed to remove both the preference clauses and the exclusivity
provisions from its agreements. On 12 January 2006, a protocol
was signed releasing ICA from all exclusivity and non-compete
obligations in the existing agreements between the parties.
26. According the contested decision, Norway Post abolished the
exclusivity and preference clauses with NorgesGruppen by way
of a protocol signed on 30 March 2006. On 4 September 2006,
Norway Post waived the exclusivity obligations in its agreements
with COOP and COOP outlets with immediate effect. On 31
December 2004, Shell terminated the Framework Agreement with
effect from 31 December 2006 and its outlets were, as from that
day, no longer covered by any exclusivity obligations.
27. Norway Post rolled out its PiS concept from 2000 to 2002. At
the end of 2002, it operated 328 post offices and 1 146 PiS (see
table).
Number of post offices and Post-in-Shop
Post-in-Shop*

Post offices

Total

1997

265

1269

1534

1998

370

910

1280

1999

376

881

1257

2000

378

875

1253

2001

897
(incl. 378 BPO)

431

1328

2002

1146

328

1474

2003

1175

328

1503

2004

1201

328

1529

2005

1196

327

1523

2006

1184

327

1511

* including Contract Post Offices and Branch Post Offices (“BPO”) from 1997
to 2001
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28. Norway Post is the only supplier of B-to-C parcel services with a
network covering the whole of Norway. Its market share remained
close to or above 98% from the beginning of 2000, when it
started negotiating with retail groups with a view to establish its
network of PiS, until the time it had removed all exclusivity and
preferences clauses in its agreements with NorgesGruppen/Shell,
COOP and ICA during the course of 2006 (“the relevant period”).
Privpak’s market entry
29. Privpak originally started its operations in Sweden in 1992,
introducing the concept of B-to-C over-the-counter delivery
through retail outlets to the Swedish market. Privpak became
profitable in Sweden only in 1999, with a network of 850 delivery
outlets at the time. The number of outlets in Sweden was
subsequently raised to 1 020 in 2003, 1 200 in 2006 and 1 400
in 2007. The Swedish regulator estimated that in 2003 Privpak
had a market share in Sweden of 20 to 25%.
30. Privpak started planning for entry to the Norwegian market in
1997/1998 and started operations in 2001, relying on the same
concept as in Sweden. According to its own submissions to ESA,
it estimates that it needs at least 325 to 400 outlets to establish
a credible presence in the medium term, and around 1 000
outlets to establish such a presence in the long term. In 2005,
Privpak had managed to establish 142 outlets. Moreover, from
June 2003 to June 2005, the agreements with 46 of the outlets
were terminated either by Privpak itself or the outlet owner.
Number of Privpak delivery outlets
2001

40

2002

114

2003

146

2004

146

2005

142

31. On 12 December 2006, Privpak and NorgesGruppen agreed on
a pilot project in which Privpak’s concept was tested in ten of
NorgesGruppen outlets. On 22 October 2007, NorgesGruppen
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and Privpak entered into a cooperation agreement. According
to information provided by Privpak to ESA, as of 30 November
2008, it had 295 delivery outlets in Norway out of which 206
belonged to NorgesGruppen.

IV Pre-litigation procedure
32. On 24 June 2002, ESA received a complaint from Privpak
concerning the agreements between Norway Post and
NorgesGruppen, ICA, COOP and Shell for the establishment of
PiS in retail outlets belonging to those groups. Privpak alleged
that Norway Post had engaged in anti-competitive practices in
violation of Article 54 of the EEA Agreement and submitted that,
as a result of these agreements, it was prevented from developing
a rival network in Norway and thereby from competing with
Norway Post for the provision of B-to-C parcel services in Norway.
33. Privpak submitted additional information by letters of 9
December 2002 and 14 January 2003.
34. A request for information was sent to Norway Post on 2 May 2003
which was replied to by letters of 16 and 23 June 2003.
35. Further information was sought by ESA from Privpak on 17 June
2003. The requested information was provided by letter on 15
August 2003.
36. In July 2003, requests for information were sent to twenty-two of
Norway Post’s customers leading to twenty-one responses being
received by ESA.
37. On 2 February 2004, ESA sent a request for information to
Privpak and received a reply by letter of 5 March 2004. In March
2004, ESA sent requests for information to ICA, NorgesGruppen,
COOP, Shell and Reitangruppen. The replies were received during
March and April 2004.
38. A request for information was sent to Privpak on 23 April 2004.
Privpak replied by letter of 12 May 2004.
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39. From 21 to 24 June 2004, ESA conducted an inspection at the
premises of Norway Post in Oslo.
40. ESA continued to gather information from the complainant,
Norway Post and other market participants during 2004 and
2005. Questionnaires were sent to distance selling companies
in October and November 2007. Replies were received from 16
respondents.
41. Requests for information were sent to ICA and COOP on 1 April
2008. The answers were received on 3 April and 4 April 2008
respectively.
42. Finally, a request for information was sent to Privpak on 27
November 2008 to which Privpak responded on 2 December
2008.
43. ESA additionally held numerous meetings with the complainant,
Norway Post and other undertakings during its investigation from
2002 to 2008.
44. On 17 December 2008, ESA notified a Statement of Objections to
Norway Post. It took the preliminary view that Norway Post held
a dominant position and had abused it by pursuing an exclusivity
strategy with preferential treatment when establishing and
maintaining its PiS network and by entering into agreements with
certain retail groups and retail outlets in Norway.
45. On 23 December 2008, Norway Post requested a translation of
the Statement of Objections into Norwegian and asked to be
addressed in Norwegian in the future. A Norwegian translation of
the Statement of Objections was transmitted to Norway Post on 6
February 2009. Norway Post submitted its reply to the Statement
of Objections on 3 April 2009. At the request of NP, an oral
hearing was held on 16 June 2009.
46. Privpak made its views known in writing on 20 April 2009 and
participated at the oral hearing.
47. Norway Post made an additional submission on 13 July 2009
addressing, inter alia, questions raised by ESA at the oral hearing.
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48. On 14 July 2010, ESA issued the contested decision.
49. By application lodged at the Court on 14 September 2010,
Norway Post requested the Court to annul the contested decision.

V The contested decision
50. ESA found that the relevant market was the market for provision
of B-to-C parcel services with over-the-counter delivery in Norway
(“the relevant market”). ESA further found that Norway Post
occupied a dominant position on that market, having regard to
the very high market shares Norway Post held within the relevant
period, the numerous barriers to entry it identified, and the fact
that until 2005, when Tollpost Globe (“Tollpost”) entered the
Norwegian B-to-C parcel market, Privpak was Norway Post’s only
challenger on the relevant market.
51. ESA took the view that by entering into the agreements with
NorgesGruppen/Shell, COOP and ICA, and by the subsequent
renegotiation of those agreements (“the conduct”), Norway Post
had abused its dominant position. In doing so, ESA relied on the
following three considerations: (1) an agreement or cooperation
with one or more of the leading grocery store, kiosk and petrol
station chains was of significant importance to new entrants in
order to enable them to establish a delivery network capable of
competing effectively with that of Norway Post; (2) Norway Post’s
conduct limited its competitors’ access to those chains; and (3)
the conduct was capable of restricting competition in the market
for B-to-C parcels with over-the-counter delivery. In addition, ESA
considered that (4) Norway Post’s conduct likely resulted in actual
anti-competitive effects to the detriment of consumers.
Importance of an agreement or cooperation with leading grocery store,
kiosk or petrol station chains
52. ESA considered that when establishing its PiS network,
Norway Post’s strategy was to target these chains. Of the
1 175 PiS in 2003, only 35 had been established in (mainly
independent) grocery stores, kiosks or petrol stations outside the
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NorgesGruppen/Shell, COOP and ICA groups. Only 42 outlets
(around 3.6% of its network) were not grocery stores, kiosks or
petrol stations. ESA considered this to demonstrate Norway Post’s
strong preference for the leading grocery store, kiosk and petrol
station chains, and outlets belonging to these chains.
53. Similarly, Norway Post’s only competitors, Privpak and Tollpost,
were found to have a strong preference for such outlets. Their
choices of outlets prior to the removal of the exclusivity clauses
in NP’s agreements were only made in the absence of better
alternatives.
54. ESA considered that this preference can be explained, first, by
the fact that cooperation with one or more of the leading grocery
store, kiosk and petrol station chains is a highly efficient way of
establishing and operating a delivery network for B-to-C parcels
and, second, by the fact that a delivery network composed of
grocery stores, kiosks and petrol stations belonging to chains is
likely to be more competitive than a delivery network composed
of other types of outlets.
55. ESA noted that retail groups will normally take on an obligation to
promote the concept within their chain, thus facilitating the rollout of the concept in the market, as opposed to contacting and
convincing each and every potential delivery outlet. Furthermore,
large chains have well-trained staff and an efficient management.
The leading grocery store, kiosk and petrol station chains are
among the largest retail chains in Norway and have well-known
brands. In contrast, independent outlets are considered to have
significantly higher credit losses – which are seen usually also as
evidence of an overall poor service performance in the outlets
concerned – and more rapid ownership changes. A delivery
network consisting of such outlets was less stable and therefore
more costly to operate.
56. With regard to the competitiveness of different types of outlets,
ESA found that grocery store, kiosk and petrol station outlets
are easily accessible due to long opening hours, their usually
central location and good parking facilities. Furthermore, they
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are regularly frequented by consumers who, therefore, can
conveniently combine their daily tasks with the pick-up of parcels.
Customer handling in these stores is generally fast and of
generally high quality, while sales staff in specialised trade outlets
may often be busy serving other clients. Furthermore, specialised
trade outlets may have conflicts of interest with distance selling
companies selling competing products.
57. These findings are seen to be overall supported by the answers of
the distance selling companies obtained during the investigation.
Five of these companies stated that they would not consider
switching to a supplier of B‑to‑C parcel services whose network of
delivery outlets did not comprise any or only a limited number of
grocery stores, kiosks or petrol stations, and nine qualified their
theoretically positive answers in important respects.
Conduct limiting access to the leading grocery store, kiosk and petrol
station chains
58. Assessing NP’s conduct, ESA found that the group exclusivity
prevented the competitors of Norway Post from having access to
the whole of NorgesGruppen/Shell, which included the largest
daily consumer goods retail group, the largest kiosk chain and
a leading petrol station chain in Norway, covering some 3 400
outlets in 2001 and close to 3 250 outlets in 2004. In 2004,
Norway Post used only 706 of these outlets. Further, 242
COOP outlets and 180 ICA outlets were tied because of outlet
exclusivity. Thus, the group and outlet exclusivity tied a large
number of outlets in the leading grocery store, kiosk and petrol
station chains in Norway to NP – some 3 672 outlets in 2004.
59. In addition, ESA considered that NP’s conduct created
disincentive effects for COOP and ICA to supply competitors of
NP, having regard to NP’s dominant position and its attractiveness
as a business partner relative to new entrants. During the main
roll-out from 2001 to 2003, the outlet exclusivity led to a situation
where the establishment of outlets belonging to competitors
of NP would have significantly reduced the likelihood of being
awarded new PiS. During the renegotiations from 2004 to 2006,
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Norway Post expressly kept open the question of preferential
partner and thereby gave COOP and ICA the impression that
they could be awarded such a status from 2006 onwards.
ESA concluded that, in order not to disqualify themselves as
candidates for preferred partner status, COOP and ICA had
disincentives, therefore, to cooperate with NP’s competitors.
60. ESA also found that the other leading grocery store, kiosk
and petrol station chains – Esso, Hydro Texaco, Statoil and
Reitangruppen – were far from readily available to NP’s
competitors, as those chains were not interested in rolling out
delivery concepts of B-to-C parcel services. ESA concluded that
NP’s conduct made it considerably more difficult for new entrants
to obtain access to the most sought after distribution channels
in Norway, thereby creating strategic barriers to entry on the
relevant market.
Conduct capable of restricting competition
61. Considering the quality and attractiveness of the delivery network
as one of the major competitive parameters in the relevant
market, and against the background of NP’s strong position on
the market, ESA reasoned that, without having access to any of
the leading grocery store, kiosk or petrol station chains, it would
be difficult to establish a viable and efficient B-to-C distribution
business. Even if a network consisting of alternative outlets
could be established on a large scale, new entrants would be at a
competitive disadvantage compared to NP, as such an alternative
network would be less attractive both from the perspective of
distance selling companies and consumers.
Likelihood that the limitation of access to the leading grocery stores,
kiosk and petrol chains resulted in actual anti-competitive effects
62. Moreover, and noting that this was not a prerequisite to
establishing the abusive nature of NP’s conduct, ESA also found
it likely that the agreements actually had a negative impact on
Privpak’s entry into the Norwegian market, as the latter was
prevented from concluding an agreement with MIX.
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No objective justification
63. ESA considered that there was no objective justification for
NP’s conduct. As regards group exclusivity, ESA rejected NP’s
arguments that this was necessary to achieve efficiency gains
or to prevent free-riding on its investments; in any event, it
considered that the scope and duration of the group exclusivity
was excessive. As regards outlet exclusivity, ESA rejected NP’s
arguments that it was necessary to protect NP’s promotional
efforts and investments in training, its intellectual property rights
and the identity and reputation of the PiS concept, investments
in counters and physical equipment, and to ensure that every
PiS outlet focused on NP’s concept. As to NP’s renegotiation
strategy, ESA also found that Norway Post had not demonstrated
that it brought about efficiency gains, or was necessary and
proportionate to achieve such gains.
64. Additionally, ESA considered that alleged efficiency gains from
NP’s conduct were, in any event, so limited that they did not
outweigh the negative effects on competition and consumer
welfare resulting from the conduct. Moreover, given the lack of
competition, ESA considered that NP, as dominant undertaking,
lacked incentives to pass on efficiency gains even if it had
demonstrated that it had achieved such. Therefore, they could not
be regarded as sufficient justification.
Duration of the infringement and fine
65. ESA considered that the conduct constituted a single and
continuous infringement that lasted at least as long as
NorgesGruppen was bound by the group exclusivity. Thus,
ESA found that Norway Post’s abuse of its dominant position
commenced no later than 20 September 2000 with the
conclusion of the first Business Agreement with group exclusivity
and lasted until 31 March 2006.
66. ESA found that NP could not have been unaware that the
conduct in question had as its object or effect the restriction of
competition. Thus, ESA concluded that NP’s conduct justified the
imposition of a fine.
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67. Norway Post’s turnover in 2005 from the distribution of B-to-C
parcels with over-the-counter delivery amounted to NOK 674.16
million, equivalent to EUR 84.17 million. Taking into account the
nature of the infringement, NP’s very high market share in the
relevant market and the fact that the abuse covered the whole
territory of Norway, ESA decided to set the proportion of the
value of those sales to be used for the purposes of establishing
the basic amount of the fine at 3%. Multiplying this amount with
the number of years of the infringement, i.e. five years and six
months, ESA fixed the basic amount of the fine at EUR 13.89
million.
68. ESA considered that neither mitigating nor aggravating
circumstances were present. However, taking into account the
considerable duration of the administrative procedure, ESA
decided to exercise its discretion in fixing fines by reducing the
basic level of the fine by EUR 1 million. The final amount of the
fine was therefore EUR 12.89 million.
69. Articles 1 to 3 of the operative part of the decision read:
Article 1
Posten Norge AS has committed a single and continuous infringement
of Article 54 of the EEA Agreement from 20 September 2000 until 31
March 2006 in the marked [sic] for B-to-C parcel services with overthe-counter delivery in Norway by pursuing an exclusivity strategy with
preferential treatment when establishing and maintaining its Post-inShop network which consisted of the following elements:
––

Concluding and maintaining agreements with NorgesGruppen/
Shell and agreements with individual outlets within this group
providing group and outlet exclusivity in favour of Norway Post;

––

Concluding and maintaining agreements with COOP and with
individual outlets within COOP providing outlet exclusivity in
favour of Norway Post;

––

Concluding and maintaining agreements with ICA and with
individual outlets within ICA providing outlet exclusivity in favour
of Norway Post; and
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Pursuing a renegotiation strategy which was likely to limit
the willingness of COOP and ICA to negotiate and conclude
agreements with competitors of Norway Post for the provision of
over-the-counter delivery of B-to-C parcels.
Article 2

For the infringement referred to in Article 1, a fine of EUR 12.89
million is imposed on Posten Norge AS.
…
Article 3
Insofar as it has not already done so, Posten Norge AS is required to
bring the infringement to an end and to refrain from any conduct which
might have the same or equivalent object or effect as long as it holds a
dominant position in the relevant market.

VI Forms of order sought by the parties
70. The applicant, Norway Post, claims that the Court should:
(i) annul the contested decision;
(ii) annul or substantially reduce the fine;
(iii) order the EFTA Surveillance Authority to pay the costs.
71. The defendant, the EFTA Surveillance Authority, submits that the
Court should:
(i) dismiss the application;
(ii) order the applicant to bear the costs.
72. By Order of the President of the Court of 15 February 2011,
Schenker North AB, Schenker Privpak AB and Schenker Privpak
AS have been granted leave to intervene in support of the
defendant.
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VII Written procedure
73. Pleadings have been received from:
––

the applicant, represented by Siri Teigum and Frode Elgesem,
advokats;

––

the defendant, represented by Xavier Lewis, Director, and
Markus Schneider, Officer, Department of Legal & Executive
Affairs, acting as agents;

––

the interveners, represented by Jon Midthjell, advokat.

74. Pursuant to Article 20 of the Statute of the EFTA Court, written
observations have been received from:
––

the European Commission (hereinafter “the Commission”),
represented by Leo Parpala, Felix Ronkes Agerbeek and Luigi
Malferrari, Members of its Legal Service, acting as agents.

General issues
75. The applicant does not challenge ESA’s definition of the market,
the finding that it was in a dominant position on that market and
the conduct which ESA assessed to be an abuse of its dominant
position. What are in dispute are the circumstances, and the
assessment thereof, that led ESA to conclude that NP’s conduct
constituted such an abuse.
Admissibility of certain pleas and treatment of certain documents
76. The defendant considers that a number of annexes to the
application and reply are inadmissible and that the applicant has
introduced several new pleas in law in the reply.
77. According to the defendant, although the body of the application
may be supported and supplemented on specific points by
references to extracts from documents annexed thereto, a
general reference to other documents, even those annexed to
the application, cannot make up for the absence of essential
arguments in law which, in accordance with the Rules of
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Procedure, must appear in the application.3 Since the annexes
have a purely evidential and instrumental function, it is neither
for the defendant nor for the Court to seek and identify in the
annexes the pleas and arguments on which it may consider the
action to be based.4
78. The defendant considers that a number of economic studies
commissioned by the applicant, namely Appendices A 27, A 35,
A 39, A 40, A 41, A 44, A 45, A 87, A 180, A 182, A 183 and
A 184, are referred to in the application on numerous occasions
only in a global way and permit neither ESA nor the Court to
identify precisely the arguments that might be regarded as
supplementing the pleas in law developed in the application.
To the extent that the applicant has not referred to any specific
points therein, the defendant considers these annexes to be
inadmissible. Furthermore, the defendant contends that it is
for the dominant undertaking concerned to support any plea of
objective justification with arguments and evidence before the
end of the administrative procedure.5 In any event, it submits that
the essential facts and law on which an action is based must be
apparent from the text of the application itself.6
79. The defendant further claims that the applicant has, contrary
to Article 37(2) of the Rules of Procedure, belatedly introduced
a number of new pleas in law and new evidence in the reply.
Invoking the principle of procedural homogeneity,7 the defendant
3

4

5

6

7

Reference is made to Case C‑52/90 Commission v Denmark [1992] ECR I‑2187, paragraph
17; Case T‑154/98 Asia Motor France v Commission [1999] ECR II‑1703, paragraph 49; and
Case T‑201/04 Microsoft v Commission [2007] ECR II-3601, paragraph 94.
Reference is made to Case T‑84/96 Cipeke v Commission [1997] ECR II‑2081, paragraph
34; Case T‑231/99 Joynson v Commission [2002] ECR II‑2085, paragraph 154; Case
T‑201/04 Microsoft v Commission [2007] ECR II‑3601, paragraphs 94 and 96–97; and Case
T‑87/05 Energias de Portugal v Commission [2005] ECR II‑3745, paragraphs 153–156.
Reference is made to Case T‑201/04 Microsoft v Commission [2007] ECR II‑3601, paragraph
688.
Reference is made to Case C‑400/08 Commission v Spain, judgment of 24 March 2011, not
yet reported, paragraphs 36 and 45; and Case T‑87/05 Energias de Portugal v Commission
[2005] ECR II‑3745, paragraph 155.
Reference is made to Case E‑2/02 Bellona v EFTA Surveillance Authority [2003] EFTA Ct. Rep.
52, paragraph 39; order of the Court of 31 January 2011 in Case E‑13/10 Aleris Ungplan
v EFTA Surveillance Authority, not yet reported, paragraph 39; and order of the President of
the Court of 15 February 2011 in the present case, not yet reported, paragraph 8.
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requests the Court to dismiss any new pleas and arguments as
inadmissible. Similarly, the defendant submits that a number of
annexes, namely Appendices 9 to 12 and 18 to the reply, should
be considered as new evidence and declared inadmissible in their
entirety. The defendant notes that the applicant has not given any
reasons for its delay in offering those documents. ESA considers
that, in any event, its assessments must be examined solely on
the basis of the information available to it when they were made.8
80. The interveners support the defendant’s plea of inadmissibility
with regard to the economic studies on which NP relies. In
any event, the interveners reject the studies as unreliable.9
They submit that none of them meets the Commission’s best
practice criteria for the submission of economic evidence.10 The
interveners subsequently address in detail what they consider to
be flaws in each study.
81. The applicant submits that no new pleas in law were introduced in
the reply. It acknowledges that while it may not submit completely
new pleas, in its view, there is an extensive right to further develop
and supplement the application in the reply. This allows it also,
in the reply, to expand on arguments originally developed in
the appendices.11 In any event, the applicant considers that it
would be incompatible with the ECHR and the Court’s duty to
8

9

10

11

Reference is made to Case T‑141/08 E.ON Energie v Commission, judgment of 15
December 2010, not yet reported, paragraph 48; Joined Cases 15/76 and 16/76 France
v Commission [1979] ECR 321, paragraph 7; Case 234/84 Belgium v Commission [1986]
ECR 2263, paragraph 16; Case C‑241/94 France v Commission [1996] ECR I‑4551,
paragraph 33; Case C‑197/99 P Belgium v Commission [2003] ECR I‑8461, paragraph 86;
Joined Cases T‑371/94 and T‑394/94 British Airways and Others v Commission [1998] ECR
II‑2405, paragraph 81; Joined Cases T‑126/96 and T‑127/96 BFM and EFIM v Commission
[1998] ECR II‑3437, paragraph 88; Case T‑110/97 Kneissl Dachstein v Commission [1999]
ECR II‑2881, paragraph 47; Case T‑123/97 Salomon v Commission [1999] ECR II‑2925,
paragraph 48; and Joined Cases T‑111/01 and T‑133/01 Saxonia Edelmetalle and ZEMAG v
Commission [2005] ECR II‑1579, paragraph 67.
Reference is made to Case T‑110/07 Siemens v Commission, judgment of 3 March 2011,
not yet reported, paragraph 54.
See the Commission’s 2010 publication: “Best practices for the submission of economic
evidence and data collection in cases concerning the application of Articles 101 and 102
TFEU and in merger cases”, submitted as Annex I 7.
Reference is made to Case T‑201/04 Microsoft v Commission [2007] ECR II‑3601, paragraph
99; and Case T‑151/01 Der Grüne Punkt – Duales System Deutschland v Commission [2007]
ECR II‑1607, paragraph 76.
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undertake an unlimited review of the contested decision if, simply
on account of purely formal considerations such as the fact that
arguments or evidence were not invoked before the end of the
administrative procedure, it were precluded in a criminal case
from submitting arguments and evidence to defend itself against
a materially incorrect conviction.
82. With regard to the interveners’ objections to the economic
studies, the applicant submits that the Commission’s best
practice guidelines are directed towards different types of
economic studies, such as quantitative data and econometric
models, while the reports in question contain, in essence,
common economic reasoning which ESA and the Court can easily
assess as regards their relevance and reliability.
83. Regarding the new evidence submitted in the reply, the applicant
argues that this information from the distance selling companies
and some chains did not exist at the time the application was
lodged and, moreover, submission of the new evidence is a way
of securing for NP the right to examine witnesses which have
provided evidence against it.
Standard of review and burden of proof
84. The applicant contends that ESA bears the burden of proving
that an infringement of the competition rules has taken place.12
It submits that the standard of proof is high and not satisfied
if a plausible explanation can be given which rules out an
infringement.13 The existence of the circumstances that constitute
the infringement, including the required intent, must be proven

12

13

Reference is made to Case 42/84 Remia and Others v Commission [1985] ECR 2545,
paragraph 45; Case T‑228/97 Irish Sugar v Commission [1999] ECR II‑2969, paragraph
66 [sic]; D. Wood, “Proving it – The standard and burden of proof in Article 82 cases”,
Competition Law Insight, 11 March 2008, pp. 5 and 6; and M. M. Collins, “The burden and
standard of proof in competition litigation and problems of judicial evaluation”, ERAForum, Humanities, Social Sciences and Law, Volume 5, Number 1, pp. 66–83.
Reference is made to C. Kerse and N. Kahn, EC Antitrust Procedure, fifth edition, London
2005, p. 478.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

359

beyond reasonable doubt.14 In other words, ESA must present to
the Court precise and consistent evidence in order to establish
the existence of the infringement.15 The applicant submits that
the case at hand does not involve complex economic appraisals
and that, accordingly, the Court must not defer to any significant
degree to ESA’s assessment of the facts.16
85. The applicant argues that this high standard of proof is
necessary in particular as the imposition of a substantial fine
is tantamount to a criminal charge for the purposes of Article
6 ECHR.17 Accordingly, the safeguards of the ECHR must be
observed including, in particular, the principle of in dubio pro reo.
In that regard, according to the applicant, the Court must have
full jurisdiction, including the power to quash in all respects,
on questions of fact and law, the challenged decision.18 In the
reply the applicant argues that the absence of a possibility to
appeal to a second instance, something which it considers to be
a manifest defect of the judicial system of the EFTA pillar in the
light of Article 2 of Protocol 7 to the ECHR, requires the Court to
undertake a particularly strict review of the evidence produced by
ESA.
86. The defendant submits that the Court must establish whether
the evidence put forward is factually accurate, reliable and

14

15

16

17

18

Reference is made to Case T‑321/05 AstraZeneca v Commission, judgment of 1 July 2010,
not yet reported, paragraphs 474 to 475; and to the judgment of the European Court of
Human Rights (ECtHR) in Barberà, Messegué and Jabardo v Spain, No 10588/83, 10589/83,
10590/83, 6 December 1988, Series A No 146, paragraph 77.
Reference is made to Case T‑321/05 AstraZeneca v Commission, judgment of 1 July 2010,
not yet reported, paragraph 477.
Reference is made to Case T‑201/04 Microsoft v Commission [2007] ECR II‑3601, paragraph
89.
Reference is made to Case C‑185/95 P Baustahlgewebe GmBH v Commission [1998] ECR
I‑8417, to judgments of the ECtHR in Société Stenuit v France, No 11598/85, 27 February
1992, and Jussila v Finland, No 73053/01, 23 November 2006, paragraph 46; and to L.O.
Blanco (ed.), EC Competition Procedure, second edition, Oxford University Press, New York
2006, p. 175; M. Ameye, “The interplay between human rights and competition law”,
[2004] European Competition Law Review, pp. 332–341. On the applicability of Article 6
ECHR to legal persons, reference is made to the judgment of the ECtHR in Fortum Oil and
Gas OY v Finland, No 32559/96, 12 November 2002 (decision on admissibility), p. 11.
Reference is made to judgments of the ECtHR in Öztürk v Germany, No 8544/79, 21
February 1984, paragraph 56, and Janosevic v Sweden, No 34619/97, paragraph 81.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

360

Book 1

Report

Case
E-15/10

consistent, contains all the relevant data that must be taken into
consideration in appraising a complex situation, and is capable
of substantiating the conclusions drawn from it. However, in its
view, review by the Court is limited as regards complex technical
or economical appraisals by ESA.19 ESA maintains that its
analysis of the competitive situation constitutes such a complex
economical appraisal and that, accordingly, the decision must
be upheld unless the Court finds that ESA manifestly erred in its
appraisal of the applicant’s conduct.20 Furthermore, it asserts
that it is for the applicant to support any pleas of objective
justification with arguments and evidence before the end of
the administrative procedure,21 and that it is for that party to
demonstrate before the Court that ESA made a manifest error of
assessment in its evaluation of any such arguments advanced by
the applicant during the administrative procedure.22
87. The defendant rejects the applicant’s submissions to the extent
that these would require a departure from established case
law. In its view, the allegation that the absence of a possibility
to appeal to a second instance is incompatible with the ECHR
constitutes a new plea in law which is inadmissible and, in any
event, unfounded.23 Whilst ESA acknowledges that the procedure
in competition cases such as the present falls within the criminal
sphere for the purpose of the application of the ECHR,24 in its
view, in such cases the guarantees under Article 6 ECHR do not
necessarily apply with their full stringency.25 It submits that the
19

20

21

22

23

24

25

Reference is made to Case C‑241/00 P Kish Glass v Commission [2001] ECR I‑7759 and
Case T‑201/04 Microsoft v Commission [2007] ECR II‑3601, paragraphs 87–89.
Reference is made to Case E‑4/97 Norwegian Banker’s Association v EFTA Surveillance
Authority (“Husbanken II”) [1999] EFTA Ct. Rep. 1, paragraph 40.
Reference is made to Case T‑201/04 Microsoft v Commission [2007] ECR II-3601, paragraph
688.
Reference is made to Case T‑155/06 Tomra v Commission, judgment of 9 September 2010,
not yet reported, paragraph 224.
Reference is made to the judgment of the ECtHR in Belilos v Switzerland, No 10328/83, 29
April 1988, paragraph 68.
Reference is made to the judgment of the ECtHR in Engel v the Netherlands, No 5100/71,
8 June 1976, paragraph 82, and to the Opinion of Advocate General Sharpston of 10
February 2011 in Case C‑272/09 P KME Germany and Others v Commission, not yet reported,
point 64.
Reference is made to Jussila v Finland, cited above, paragraph 46.
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judicial review of competition decisions by the Court is sufficient
to fulfil the guarantees laid down by Article 6(1) ECHR.
First plea: Norway Post’s behaviour did not constitute an abuse of a
dominant position under Article 54 EEA
88. By its first plea, the applicant submits that its behaviour did not
constitute an abuse of a dominant position within the meaning of
Article 54 EEA. It argues that ESA’s application of the legal test
is too strict and that the evidence produced by ESA is insufficient
to prove its allegations. In particular, the applicant submits (1)
that ESA has not proven that the conclusion of an agreement or
cooperation with one or more leading grocery stores, kiosk or
petrol station chains is of major importance to new entrants in
establishing a delivery network capable of competing effectively
with Norway Post, (2) that ESA has not proven that its conduct
limited competitor’s access to those chains in a manner that
constituted abuse, and (3) that ESA has not proven that NP’s
conduct resulted in actual anti-competitive effects.
First part: The applicable legal test/concept of abuse
89. The applicant acknowledges that, according to case law, it is
sufficient to demonstrate that the conduct in question is liable
to restrict competition. In its view, however, there is a movement
towards a more effects-based approach and, in the assessment
of exclusive dealing arrangements, more emphasis should be
placed on the appraisal of likely effects and the possible impact
of these effects within the relevant factual context.26 The applicant
submits that, in order to establish anti-competitive foreclosure,
it is not sufficient to show that one single method of access was
hampered or eliminated. Rather, ESA must show that effective
access to the market was hampered or eliminated, and that
26

Reference is made to Case T‑65/98 Van den Bergh Foods v Commission [2003] ECR II‑4653,
in particular paragraph 160; R. O’Donoghue and A. J. Padilla, The Law and Economics of
Article 82 EC, pp. 357–368; DG Competition Discussion Paper on the application of Article
82 of the Treaty to exclusionary abuses; and Guidance on the Commission’s enforcement
priorities in applying Article 82 EC to abusive exclusionary conduct by dominant
undertakings, OJ 2009 C 45, p. 7, paragraph 20.
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the conduct makes it possible for the dominant undertaking to
increase prices, or reduce quality or choice to the detriment of
consumers.27
90. The applicant submits that the defendant committed an error in
law by failing to quantify the degree of possible foreclosure, either
in absolute terms or as a percentage of the market, resulting
from the conduct.28 Even if exact quantification may not be not
required, it was for ESA to prove that the degree of foreclosure
was substantial, i.e. significant and not merely theoretical.29 In
that regard, it was irrelevant whether or not NorgesGruppen/
MIX was particularly well suited for Privpak’s concept. According
to the applicant, instead, ESA should have considered if the
available alternatives would have allowed an “as efficient
competitor” to compete effectively with Norway Post.30
91. NP maintains that the required threshold of foreclosure, both
with regard to likelihood and materiality, may vary depending
on the kind of abuse concerned.31 While it may be particularly
low in cases where the conduct is prima facie likely to lead to

27

28

29

30

31

Reference is made to the Guidance on the Commission’s enforcement priorities, cited
above, paragraph 19.
Reference is made to Case T‑65/98 Van den Bergh Foods v Commission [2003] ECR II‑4653,
paragraphs 80 and 160.
Reference is made to Case C‑95/04 P British Airways v Commission [2007] ECR I‑2331,
paragraph 68; Case C‑280/08 P Deutsche Telekom v Commission, judgment of 14 October
2010, not yet reported; Opinion of Advocate General Mazák of 2 September 2010 in Case
C‑52/09 Konkurrensverket v TeliaSonera Sverige, not yet reported, point 40; Case T‑321/05
AstraZeneca v Commission, judgment of 1 July 2010, not yet reported, paragraph 477;
Case T‑155/06 Tomra v Commission, judgment of 9 September 2010, not yet reported,
paragraphs 238–246; and Case T‑65/98 Van den Bergh Foods v Commission [2003] ECR
II‑4653, paragraphs 149 and 160. In addition, reference is made to Case 6/72 Continental
Can v Commission [1973] ECR 215, paragraph 29; and Case 322/81 Michelin v Commission
[1983] ECR 3461, paragraph 73.
Reference is made to the US Court of Appeals judgment in Omega Environmental
Inc v Gilbarco Inc, 127 F.3d. 1157 (9th Cir. 1997); Commission Decision in Case
COMP/C‑3/37.792 Microsoft, paragraph 838; Commission Decision of 11 October 2007
in Case COMP/B‑1/37.966 Distrigas; and to L. Kjølbye, “Rebates under Article 82 EC:
navigating uncertain waters”, [2010] European Competition Law Review, pp. 66–80, at p.
70.
Reference is made to E. Østerud, Identifying Exclusionary Abuses under article 82 EC – The
spectrum of tests, University of Oslo 2010, in particular p. 179.
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an unjustified distortion of competition (“abuse by object”),32 a
high threshold applies where the practice is not as such abusive
in character.33 In that regard, the applicant points out that its
conduct was intended to secure a fast and efficient roll-out of
a new form of distribution model (the PiS-concept),34 had the
objective of ensuring the effective implementation of NP’s public
service obligations and protected a significant investment in a
new delivery network.35 Furthermore, the conduct concerned
exclusive dealing arrangements imposed on distributors rather
than end-users. The applicant considers that kind of conduct to
give less cause for concern, unless the distributors are especially
important to effective competition, as competitors are still able
to compete for the entire market.36 As the conduct did not tie
end-users to NP, the applicant submits that ESA erred in law
when it considered that, due to the “extremely weak” degree
of competition in the market, even a rather limited degree of
foreclosure was liable to distort competition.
92. The defendant maintains that it correctly applied the concept of
abuse of a dominant position as follows from consistent case law,
i.e. that it is sufficient to show that the conduct tends to restrict
competition or, in other words, that the conduct is capable of

32

33

34
35

36

As examples for such cases, reference is made to Case 85/76 Hoffmann-La Roche v
Commission [1979] ECR 461, paragraph 90; Case C‑95/04 P British Airways v Commission
[2007] ECR I‑2331, paragraph 61; Case T‑321/05 AstraZeneca v Commission, judgment
of 1 July 2010, not yet reported; and Case T‑155/06 Tomra v Commission, judgment of 9
September 2010, not yet reported, paragraphs 209 and 210.
Reference is made to Case C‑234/89 Stergios Delimitis v Henninger Bräu AG [1991] ECR
I‑935.
Reference is made to the former Guidelines on vertical restraints [sic], paragraph 119.
With regard to the latter aspect, parallels are drawn with Case C‑7/97 Oscar Bronner v
Mediaprint [1998] ECR I‑7791.
Reference is made to Case T‑155/06 Tomra v Commission, judgment of 9 September 2010,
not yet reported, paragraphs 222 and 245; Omega Environmental Inc v Gilbarco Inc, 127
F.3d. 1157 (9th Cir. 1997); United States of America v Dentsply International Inc, 399 F.3d
181 (3rd Cir. 2005); CDC Technologies Inc v IDEXX Laboratories Inc, 186 F.3d 74 (2nd Cir.
1999); R. M. Steuer, “Exclusive Dealing in Distribution”, 69 Cornell Law Review (1983), p.
101, at p. 105; and J. M. Jacobson, “Exclusive Dealing, ‘Foreclosure’ & Consumer Harm”,
70 Antitrust Law Journal (2002), p. 311.
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having that effect.37 ESA considers that it demonstrated in the
decision that the applicant’s conduct was capable of restricting
competition, in particular as the competition in the market was
extremely weak. In its view, NP’s intentions are irrelevant as the
notion of abuse is objective in nature,38 and exclusive dealing
practices that are acceptable for the purposes of Article 53(1)
EEA may nonetheless be prohibited under Article 54 EEA.39 The
“as efficient competitor” test is only relevant in certain price
abuse cases such as margin squeeze because of the problems
of legal certainty involved,40 but not applicable to cases involving
exclusivity agreements. In the latter category of cases, it is for the
competitive process to decide, without being unduly hindered by
the conduct of the dominant firm, which firms stay in the market.
93. The Commission submits that the defendant applied the correct
legal test according to which, provided that the other conditions
of Article 54 EEA are met, for abusive conduct to be regarded
as illegal it suffices to show that it is capable or likely to restrict
competition. In particular, it is not necessary to demonstrate
concrete effects.41 The Commission contends that the existence of
a dominant position means that, irrespective of the reasons that
37

38

39

40

41

Reference is made to Case C‑95/04 P British Airways v Commission [2007] ECR I‑2331,
paragraph 30; Case T‑203/01 Michelin v Commission (“Michelin II”) [2003] ECR II‑4071,
paragraph 239; Case T‑201/04 Microsoft v Commission [2007] ECR II-3601, paragraph
867; Case T‑301/04 Clearstream v Commission [2009] ECR II‑3155, paragraphs 144–145;
Case T‑321/05 AstraZeneca v Commission, judgment of 1 July 2010, not yet reported,
paragraph 376; Case T‑155/06 Tomra v Commission, judgment of 9 September 2010, not
yet reported, paragraph 289.
Reference is made to Case T‑321/05 AstraZeneca v Commission, judgment of 1 July 2010,
not yet reported, paragraph 356.
Reference is made to the Opinion of Advocate General Kokott in Case C‑95/04 P British
Airways v Commission [2007] ECR I‑2331, point 23, and the case law cited.
Reference is made to Case C‑280/08 P Deutsche Telekom v Commission, judgment of 14
October 2010, not yet reported, paragraph 188.
Reference is made to Case C‑280/08 P Deutsche Telekom v Commission, judgment of
14 October 2010, not yet reported, paragraphs 175 and 177; Case T‑203/01 Michelin v
Commission (“Michelin II”) [2003] ECR II‑4071, paragraph 239; Case T‑201/04 Microsoft v
Commission [2007] ECR II-3601, paragraph 867; Case T‑301/04 Clearstream v Commission
[2009] ECR II‑3155, paragraphs 144–145; Case C‑95/04 P British Airways v Commission
[2007] ECR I‑2331, paragraph 30; Case T‑219/99 British Airways v Commission [2003]
ECR II‑5917; Case T‑321/05 AstraZeneca v Commission, judgment of 1 July 2010, not
yet reported, paragraph 376; and Case T‑155/06 Tomra v Commission, judgment of 9
September 2010, not yet reported, paragraphs 289–290.
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led to that position, the dominant undertaking or undertakings
have a special responsibility not to allow their conduct to impair
genuine undistorted competition on the internal market.42
Accordingly, it is no excuse that customers of a dominant
undertaking are willing, or even request, to enter into exclusive
agreements.43 In the Commission’s view, the concept of abuse is
an objective concept relating to the behaviour of an undertaking
in a dominant position which is such as to influence the structure
of a market where, as a result of the very presence of the
undertaking in question, the degree of competition is weakened
and which, through recourse to methods different from those
which condition normal competition in products or services on
the basis of the transactions of commercial operators, has the
effect of hindering the maintenance of the degree of competition
still existing in the market or the growth of that competition.44
94. The Commission rejects the applicant’s interpretation of the
Van den Bergh Foods judgment of the ECJ. Instead, it considers
that this judgment confirms the previous case law and builds
upon it by holding that Article 54 EEA also applies to de facto
retailer exclusivity.45 As to the Delimits judgment of the ECJ, the
Commission submits that the case is only relevant in relation to
the application of Article 53 EEA and that the question of effects
was only raised in that case with regard to whether there was an

42

43

44

45

Reference is made to Case 322/81 Michelin v Commission [1983] ECR 3461, paragraph
57; Joined Cases C‑395/96 P Compagnie maritime belge transports and Others v Commission
[2000] ECR I‑1365, paragraph 85; and Case T‑83/91 Tetra Pak v Commission [1994] ECR
II‑755, paragraph 114.
Reference is made to Case 85/76 Hoffmann-La Roche v Commission [1979] ECR 461; and
Case C‑393/92 Municipality of Almelo and Others v NV Energiebedrijf Ijsselmij [1994] ECR
I‑1477.
Reference is made to Case 6/72 Continental Can v Commission [1973] ECR 215, paragraph
26; Joined Cases 6/73 and 7/73 Istituto Chemicoterapico Italiano and Commercial Solvents
v Commission [1974] ECR 223, paragraph 32; and Case 85/76 Hoffmann-La Roche v
Commission [1979] ECR 461, paragraph 91.
Reference is made to Case T‑65/98 Van den Bergh Foods v Commission [2003] ECR II‑4653,
in particular, paragraphs 80–119 and 157–160; Case C‑552/03 P Unilever Bestfoods
(Ireland) v Commission [2006] ECR I‑9091, paragraph 129; and opinion of Advocate
General Cosmas in Case C‑344/98 Masterfoods Ltd v HB Ice Cream Ltd [2000] ECR I‑11369,
point 94.
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effect on trade between Member States.46 The Commission also
disagrees with NP’s reading of the Commission’s guidance on
enforcement priorities47 and its 2005 discussion paper.48 In any
event, it asserts that there are no good reasons to depart from the
existing legal standard.
Second part: Major importance of an agreement or cooperation with one or
more leading grocery stores, kiosk or petrol station chains to new entrants
95. The applicant submits that ESA’s finding that an agreement or
cooperation with one or more of the leading grocery store, kiosk
or petrol station chains was of major importance to new entrants
is not supported by the available evidence.
96. First, NP argues that its own preferences were of little value to
support ESA’s finding having regard to the important differences,
in particular with regard to space requirements, between the
PiS-concept (of NP) and other over-the-counter delivery concepts.
It claims that only selection criteria which are not specific to PiS
are relevant, in particular “proximity to consumers” and “opening
hours”, and that those criteria are equally fulfilled by other types
of outlets.
97. Second, the applicant disputes ESA’s finding that NP’s
competitors have shown a “clear and consistent preference”
for outlets belonging to these chains. Privpak’s statements in
this regard are regarded as contradictory49 and not credible
considering Privpak’s action for damages against Norway Post
pending before Oslo City Court. NP submits that Privpak’s
business concept, to operate an over-the-counter delivery service
with marginal resources, is not attractive to these outlets as
46

47

48

49

Reference is made to Case C‑234/89 Stergios Delimitis v Henninger Bräu AG [1991] ECR
I‑935, paragraphs 7, 9, 14–15 and 32.
Guidance on the Commission’s enforcement priorities, cited above, in particular,
paragraphs 1, 3 and 19–20.
DG Competition paper on the application of Article 82 EC to exclusionary abuses,
December 2005. Reference is made in particular to points 1 and 60.
Reference is made to Appendix A 43 (Reply from Privpak, 10 June 2005, second part);
Appendix A 47 (Reply from Privpak, 23 April 2004, question 2.4); Appendix A 178 (Reply
from Privpak, 15 August 2003, question 1.2); and Appendix R 1 (Presseklipp, Bring
03.02.11, p. 6/7).

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

367

they have generally the highest earnings requirements per
square metre,50 and that neither in Sweden nor in Norway was it
Privpak’s aim to cooperate at chain level.51 It claims that, in 2006,
approximately 50% of Privpak’s outlets in Sweden and 30% of
Tollpost’s outlets in Norway did not belong to the category of
outlets in question.52 NP contends that Privpak considered the
NorgesGruppen/MIX outlets preferable mainly because of the
possibility to free ride on NP’s investments.53 The significant
increase in the number of outlets used by Tollpost following
the expiry of NP’s agreements is explained by the fact that the
market had become accustomed to these outlets due to NP’s
presence over time. In the applicant’s view, the market situation
that prevailed from mid-2006 onwards is unsuited to prove
preferences during the period of the alleged abuse.
98. Third, the applicant submits that ESA’s finding that a delivery
network composed of outlets belonging to the leading grocery
store, kiosk or petrol station chains is likely to be more
competitive than a delivery network composed of other outlets
is not supported by the evidence, but rests on unsubstantiated,
speculative “common sense” assumptions. The only evidence
gathered by ESA which the applicant considers to have some
value are the replies submitted by the distance selling companies
in response to ESA’s questionnaire. However, in the applicant’s
view, the defendant misinterpreted these replies and they do not
support its assessment.54

Reference is made to Appendix A 40 (Copenhagen Economics of 14 September 2010,
slide 10).
51
Reference is made to Appendix A 178 (Reply from Privpak, 15 August 2003, question 2.2).
52
Reference is made to Appendix A 97.
53
Reference is made to Appendix A 47 (Reply from Privpak, 23 April 2004, question 2.4); and
Appendix A 123 (Reply from Privpak, 1 October 2007, question 10, lit. l and m).
54
	In the assessment of the replies by the distance selling companies, further reference is
made to Appendix R 9 (Explanatory remarks from Komplett, 6 December 2010); Appendix
R 10 (Explanatory remarks from Select, 21 January 2011); Appendix R 11 (Explanatory
remarks from Forlagssentralen, 26 January 2011); and Appendix R 12 (Explanatory
remarks from De norske Bokklubbene, 20 December 2010).
50
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99. The applicant claims that it follows from the answers submitted
in response to the first question in ESA’s questionnaire that
the most important criteria for the distance selling companies
are price, service quality, delivery time, national presence/
coverage and accessibility to consumers, but not the type of
delivery outlet or chain affiliation. NP argues that the defendant
erred in disregarding price as being among the most important
parameters for competition in the relevant market. Even in the
answers given to questions 2 and 4 on the importance of the type
of delivery outlet (questions which the applicant considers to be
leading), eleven out of fifteen distance selling companies did not
state a preference for grocery stores, kiosks or petrol stations,
with five respondents explicitly stating that the type of outlet is
of no or only minor importance. Further, only five out of fifteen
distance selling companies answered that they would not consider
switching part or all of their demand to a network of delivery
outlets which did not comprise any, or only a limited number of,
grocery stores, kiosks and petrol stations, and only two answered
that question in the negative for a delivery network composed
of independent outlets (questions 5 and 6). According to the
applicant, moreover, the distance selling companies answering
in the negative qualified their answers in important respects. It
notes that although Tollpost’s delivery network consisted mainly
of florists in June 2006, many distance selling companies, among
them two who had answered question five in the negative, were
interested in distributing parcels through Tollpost’s network.55
Privpak, too, had agreements with two distance selling companies
which the defendant considered to be negatively disposed to
switching.56 None of the distance selling companies mentioned
lack of chain affiliation or the outlets used by distributors when
asked by the defendant, in 2003 and 2007, to explain why they
did not use other distributors than NP. Finally, in the answers to
the third question on selection criteria, none of the distance

55

56

Samlerhuset and H&M. Reference is made to Annex D II (Presentation submitted by
Tollpost to ESA, 26 June 2006, p. 20).
H&M and Sparkjøp. Reference is made to Appendix R 13 (Reply from Privpak, 22 November
2004, p. 4).
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selling companies mentioned consumer frequency, and only one
mentioned “combining errands” as an advantage.
100. The applicant submits that the defendant failed to take into
account the results of the consumer surveys submitted by
NP during the administrative procedure. It contends that the
important features for consumers were price, delivery time,
security of delivery and proximity of the outlet, but not the type
of delivery outlet, or chain affiliation, or the possibility to combine
errands.57 NP argues that the decision is speculative when holding
that specialised trade shops have shorter opening hours, slower
customer handling and do not always provide the same service
quality. On the question of opening hours, the applicant points
out that most PiS had to be established in large outlets which
were normally not exempted from the law on opening hours and
that in any event, only 2% of the customers use PiS between 7
pm and 9 pm.58
101. The applicant concludes that ESA’s appraisal of the criteria
relevant to the selection of an outlet is incorrect on a number of
points and that it has not been demonstrated that grocery stores,
kiosks and petrol stations belonging to chains are more suitable
than other types of outlets for the provision of over-the-counter
parcel services.
102. Fourth, in the reply, the applicant argues that even if the
delivery network of a competitor consisted of outlets other than
those used by NP, the number of parcels from distance selling
companies interested in such alternative distribution networks
was more than sufficient for a competitor to be profitable.59
Based on its analysis of the B-to-C market and the replies by
the distance selling companies, the applicant estimates that
during the relevant period, the annual number of parcels “in

57

58
59

Reference is made to Appendix A 183 (Consumer survey by Synovate, September 2007);
Appendix A 184 (Consumer survey by Synovate, 2005); and Appendix A 182 (AC Nielsen,
2005).
Reference is made to Appendix A 118 (AC Nielsen, 2008, last slide).
According to the applicant, the number of parcels required is approximately one million.
In this regard, reference is made to Appendix A 177 (Reply from Tollpost, 8 August 2006).
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competition” (available for distribution by competitors) was
approximately 4.78 million (or 60% of the market) for the
purposes of the fourth question, approximately 4.77 million for
the purposes of the fifth question and approximately 6.89 million
(or 87% of the market) for the purposes of the sixth question.60
103. The defendant rejects the applicant’s submissions and maintains
that a new entrant would have been placed at a competitive
disadvantage if it had been unable to conclude an agreement
for parcel delivery with one or more of the leading grocery store,
kiosk or petrol station chains. New entrants needed to build a
platform for parcel delivery and needed to acquire a sufficient
volume of business to make the platform economically viable,
all the while the applicant controlled the relevant market as a
quasi-monopolist. In the defendant’s view, the application is
based on a selective reading of the decision and the challenges to
the individual points are made out of context. ESA submits that
its assessment is based on an objective overall appraisal of the
available evidence.
104. ESA maintains that NP’s preferences provide useful and relevant
information notwithstanding the differences between PiS and
mere parcel delivery. The defendant rejects the claims that
Privpak’s statements are contradictory,61 that grocery stores,
kiosks or petrol stations have higher earning per square metre
requirements than other outlets in comparable locations
and that Privpak wanted to free ride on NP’s investments in
NorgesGruppen/MIX. On the latter point, in any event, it was
the retail chains that paid for the reconstruction of outlets and
other modifications of fixed installations. With regard to Privpak’s
alleged lack of preference for chain affiliation, ESA states that,
at the time, Privpak had a very limited business volume which
reduced its attractiveness vis-à-vis the central management of
60

61

Reference is made to Appendix R 16 (Analysis of the number of B-to-C parcels “in
competition” for competitors of NP).
Reference is made to Appendix A 43 (Reply from Privpak, 10 June 2005, pp. 3–4); and
Appendix A 47, pp. 1290–1291 (Reply from Privpak, 23 April 2004). With regard to
Appendix R 1 (Presseklipp, Bring 03.02.11, pp. 6-7), reference is made to Annex I to the
Rejoinder.
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retail chains, but that, in any event, access to branded chains
was regarded important.62 ESA argues that during the relevant
period Privpak tried and, subsequent to the abolition of the
exclusivity practices, succeeded in concluding an agreement with
NorgesGruppen/MIX. As regards Privpak’s and Tollpost’s current
operations, the defendant considers, first, the list presented by
NP to be incomprehensible, second, Privpak’s choice of outlets in
Sweden to be irrelevant due to differing market conditions, and,
third, the large increase of Tollpost outlets within ICA to clearly
illustrate Tollpost’s preferences.
105. The defendant submits that the views of the distance selling
companies were but one element in its finding that access to
the chains in question was important for new entrants, the
most important of which was that outlets had to fulfil certain
qualitative criteria such as accessibility. These criteria can be
achieved through use of the type of outlets in question. It is
common ground that these outlets had a good accessibility
with usually a central location, good parking facilities and long
opening hours.63 As regards the importance of using outlets that
consumers often visit and where they can combine errands, the
defendant refers to statements by NP and NorgesGruppen.64
106. Furthermore, the defendant considers that the replies of the
distance selling companies to the fifth and sixth question of
its questionnaire, due to the important reservations made by
most respondents, support its thesis that new entrants would
be placed at a competitive disadvantage if they could not secure
an agreement to use chains of grocery stores, kiosks and
petrol stations. Both questions presupposed that a competing
nationwide delivery network had been established, which was not
the case during most of the relevant period.

62
63

64

Reference is made to Appendix A 178, p. 2437 (Reply from Privpak, 15 August 2003).
Reference is made to Annex D II (Presentation submitted by Tollpost to ESA, 26 June
2006).
Reference is made to paragraph 84 of the contested decision and Norway Post’s Annual
Report 2000, p. 8.
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107. As regards its alleged failure to take account of consumer
preferences, the defendant argues that the survey carried
out for the applicant was of limited reliability as it involved
many hypothetical issues, its findings do not contradict ESA’s
assessment and, in any case, that the relevant demand side of
the market consists of the distance selling companies who are the
industrial clients of B-to-C parcel delivery companies.
Third part: Conduct did not abusively limit the access of NP’s competitors to
leading grocery store, kiosk and petrol station chains
108. The applicant maintains that the defendant has neither proven
that the conduct was liable to create the disincentives envisaged
by ESA nor that other leading chains were unavailable to rivals.
NP also claims that, even in the absence of the outlet exclusivity
provisions, COOP and ICA outlets with a PiS would normally not
have concluded agreements with other parcel distributors in order
to avoid confusion by employees and customers.65 In its view, it
is unclear from the decision whether the group exclusivity with
NorgesGruppen in itself already amounted to a restriction of
competition, or if this restriction resulted only from the additional
outlet exclusivity agreed with outlets in ICA and COOP. The
applicant submits that many outlets were available to competitors
in COOP, in ICA and in other chains and outlets not having
agreements with Norway Post.
109. The applicant claims that ESA’s assessment of disincentives
in general is speculative and not based on facts and sound
economic theory. In 2004, both COOP and ICA explicitly
answered questions from the defendant to the effect that both
the chain management and the outlets without PiS were open to

65

Reference is made to Appendix A 74 (Request for information from COOP, 19 February
2004) and Appendix A 81 (Reply from COOP, 31 March 2004, question 4a); Appendix A 79
(Reply from ICA, 17 March 2004, question 4a); Appendix A 25 (Reply from ICA, 29 October
2007, question 5b); and Appendix R 18 (Explanatory remarks from COOP, 17 December
2010, question 1c).
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agreements with other suppliers,66 but that the chains had not
received any (serious) enquiries from NP’s competitors.67 NP
asserts that the burden of showing that this attitude changed at a
later stage rests with the defendant. As to the proper assessment
of incentives, NP submits that ESA failed to take account of
the fact that no outlet was obliged to accept NP as a partner,
that COOP and ICA were free to conclude agreements with NP’s
competitors, and that COOP and ICA outlets knew that if a PiS
was established in a nearby NorgesGruppen outlet, they could
not expect to take over that PiS.68 In the applicant’s view, at any
rate once the main roll-out was completed, neither COOP nor
ICA had any significant disincentives to conclude agreements
with NP’s competitors. As NP was not in a position to conclude
agreements with a significant number of new outlets, the chains
and their outlets had increasingly stronger incentives to accept
agreements with other parcel operators. ICA, operating both in
Sweden and Norway, had incentives to find a partner for outlets in
both countries and eventually found that partner in Tollpost, i.e.
Sweden Post.
110. NP does not share the defendant’s view that it was common
knowledge that NP planned to further reduce the number of
post offices and replace them with PiS. On the contrary, it was
common knowledge that this was a politically extremely sensitive
subject, and, during the relevant period, nobody had reason
to believe that a significant number of post offices would be
replaced by PiS in the future. In any event, information circulating
in February 2006 regarding future plans for post offices, plans
which were decided upon only in 2008, was incapable of creating
any disincentives in relation to the preceding period.

66

67

68

Reference is made to Appendix A 73 (Request for information to ICA Norge, 19 February
2004) and Appendix A 117 (Reply from ICA, 17 March 2004, questions 4a and 4b); and
Appendix A 74 (Request for information to COOP, 19 February 2004) and Appendix A 81
(Reply from COOP, 31 March 2004, questions 4a and 4b).
Reference is made to Appendix A 79 (Reply from ICA, 17 March 2004, question 5a); and
Appendix A 80 (Reply from COOP, 31 March 2004, question 5a).
Reference is made to Appendix R 18 (Explanatory remarks from COOP, 17 December 2010,
question 3).
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111. Although COOP was informed in 2003 of plans to establish 75
new PiS in 2004, according to the applicant, it was clear that
most of them would be established at NorgesGruppen outlets.
Further, it asserts that, even though some of the existing PiS
were replaced, NP was not free to cancel agreements at its own
discretion and, again, was bound by its preference commitments
to NorgesGruppen and COOP. Accordingly, neither COOP nor
ICA had reason to expect competition for a high number of PiS
contracts in the relevant period. The fact that the relocation
of existing PiS was “not unthinkable” could not have created
particularly strong disincentives for COOP and ICA. Moreover,
any outlet wishing to take over an existing PiS would have been
required to cover the installation costs of approximately NOK
200 000. Under these circumstances, the alternative for an outlet
wanting to provide parcel delivery, that is to conclude agreements
with other parcel distributors, would have been far less costly
and would have required less space and training than the
establishment of a PiS.
112. The applicant disputes that it pursued the renegotiation strategy
suggested in the decision and maintains that it did not link
the issues of preference and exclusivity.69 It had informed all
negotiating partners that with the completion of the main PiS
roll-out, the need for a close partner was less prominent.70 The
applicant submits further that ESA is not entirely correct to
state that COOP and ICA were interested in obtaining a better
preference status. Instead, COOP did not want to end up with
a lower priority status,71 and ICA wanted NP to abolish the
preference system altogether.72 The applicant claims that at no
stage of the negotiations was ICA given any reason to expect

69

70

71
72

Reference is made to Appendix R 21 (Minutes of meeting NorgesGruppen/NP, 16 and 23
September 2004); and Appendix R 18 (Explanatory remarks from COOP, 17 December
2010, question 3).
Reference is made to Appendix R 20 (Email from Oddvar Aakvik to Erik Johannesen, 30
March 2004); and Appendix R 18 (Explanatory remarks from COOP, 17 December 2010,
question 3).
Reference is made to Appendices A 29, A 30 and A 31.
Reference is made to Appendix A 111 (ICA draft agreement, 25 January 2005); and
Appendices A 23, A 24, A 25 and A 110.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

375

that it would become the preferred partner of NP.73 Moreover,
it rejects the idea that mere disagreement between NP and ICA
regarding exclusivity and preference clauses would be sufficient
to create any disincentives, in particular as those issues were
not linked in the negotiations. Furthermore, NP considers that
both ICA’s cancellation of its agreement with NP on 5 October
2005 and its answers to the defendant prove that ICA felt free
to conclude agreements with NP’s rivals.74 NP notes that the
defendant did not ask COOP such follow-up questions.75 Under
these circumstances, the applicant maintains that ESA’s finding
of disincentives is based on pure speculation.
113. Instead, NP submits that, during the initial phase from 2001
to 2002, ICA and other chains were not very interested in the
PiS concept in general,76 and that the decisive issue for the
chains was not the extra business that could be attracted but
the direct payment for the services. NP points out that its offer
per transaction was twice as high as Privpak’s.77 Consequently,
it concludes that even in the absence of NP’s conduct Privpak’s
offer would not have been considered attractive. NP further
submits that direct payment was the decisive factor also for
the subsequent period and the renegotiations, and that COOP
and ICA were open to viable offers but did not receive any.78 The
applicant concludes that the defendant failed to understand
the basic interests of the outlets. Moreover, it asserts that the
defendant’s finding that COOP and ICA were far from readily
available to new entrants is unsupported by the evidence.
73
74

75

76

77

78

Reference is made to Appendices A 111 and A 124.
Reference is made to Appendix A 86 (Request for information to ICA, 16 October 2007)
and Appendix A 25 (Reply from ICA, 6 November 2007).
However, the applicant considers its viewpoint confirmed by its own interview with COOP,
reference is made to Appendix R 18 (Explanatory remarks from COOP, 17 December 2010,
question 2).
Reference is made to Appendix A 86 (Request for information to ICA, 16 October 2007)
and Appendix A 25 (Reply from ICA, 6 November 2007, question 3).
Reference is made, inter alia, to Appendix A 121 (payment for ICA in 2005); Appendix A 84
(Reply from Hydro Texaco, 1 June 2005, Annex 1); and Appendix A 85 (Reply from Tollpost,
5 June 2007, Tollpost’s prices).
Reference is made to Appendix R 18 (Explanatory remarks from COOP, 17 December 2010,
question 1). Tollpost’s lack of success in 2005 is regarded as indication that its offer was
not attractive.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

376

Book 1

Report

Case
E-15/10

114. The applicant submits that the defendant also failed to prove that
other outlets or chains, in particular Esso, Hydro Texaco, Statoil
and Reitangruppen, were not available to its competitors. In its
view, the starting point must not be the number of outlets tied to
NP (some 3 672 shops in 2004) but the number of untied shops,
which NP estimates at 28 000 in Norway, out of which more than
5 000 were grocery stores, kiosks and petrol stations.79 Taking the
view that a delivery network of approximately 365 to 485 outlets
would be sufficient to reach most of Norway’s population,80 NP
submits that its competitors had more than enough outlets from
which to choose. Moreover, to ensure national coverage including
rural areas with low population, new entrants could also have
used NP’s infrastructure. In any event, some analysis of the
required access to outlets would have been necessary to support
ESA’s assessment that NP’s conduct led to possible foreclosure
effects. Moreover, NP considers that also the failure to assess
the availability of outlets other than amongst the leading grocery
stores, kiosks and petrol station chains constitutes a manifest
error of assessment.
115. Privpak’s lack of success in establishing a delivery network
in Norway is claimed to be due to Privpak’s special business
requirements which are considered ill-suited for the Norwegian
market, such as its reliance on kiosk counters, and its
unwillingness to offer sufficient compensation to potential
outlets.81 NP claims that Privpak’s attempts to establish
contacts with distance selling companies were also inadequate.
Accordingly, the lack of success of Privpak’s market entry is
unrelated to NP’s conduct and in no way indicative of market
foreclosure. As regards the fact that Privpak was prevented
access to MIX, NP argues that the legality of its conduct cannot
depend on the preferences of actual or potential competitors
who are inefficient. Only the foreclosure of efficient competitors
can constitute an abuse. The applicant submits that the lack
of analysis in determining whether Privpak was an efficient
79
80
81

Reference is made to Appendix A 27 (Oslo Economics, 6 September 2010, pp. 7–8).
Reference is made to Appendix A 27 (Oslo Economics, 6 September 2010).
Reference is made to Appendix 43 (Reply from Privpak, 10 June 2005, Annex 3).
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competitor constitutes a manifest error in the assessment
of whether NP’s conduct was actually capable of having any
foreclosure effect.
116. The defendant rejects all the arguments of the applicant. It
submits that it examined the overall behaviour of NP during the
relevant period in its pertinent legal and economic context, and
that parts of the conduct cannot be examined on their own and
in isolation from NP’s overall practices. The group exclusivity
with NorgesGruppen/Shell made all the outlets in that network
unavailable for five-and-a-half years despite the fact that NP
only needed access to some 22% of them. In addition, 422
outlets in COOP and ICA were removed from the market by outlet
exclusivity. The applicant’s contention that outlets with PiS did not
have any interest to cooperate with competing parcel distributors
is rejected, as it was neither for the defendant to prove that such
interest existed, nor for the applicant to limit those outlets in their
ability to decide for themselves whether or not to deliver parcels
for NP’s competitors.
117. As regards the assessment of the additional disincentives
created by the applicant, the defendant argues that also
practices other than formal undertakings may constitute an
abuse under Article 54 EEA.82 By objective standards, NP was
a more attractive business partner than new entrants and both
COOP and ICA had an interest in being awarded as many PiS
as possible as soon as they had concluded the agreements
with NP in January 2001. Even if COOP and ICA had gradually
become aware which of their outlets were located close to a
PiS established in a NorgesGruppen/Shell outlet, there was still
considerable uncertainty as to where NP would establish Post-inShops during the main roll-out period. As the outlet exclusivity
effectively excluded from the PiS concept all outlets to which a
competitor had been granted access, ESA considers it evident
that disincentives to deal with NP’s competitors existed during
this period.
82

Reference is made to Case Case T‑155/06 Tomra v Commission, judgment of 9 September
2010, not yet reported, paragraph 59.
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118. For the period between the main roll-out and the renegotiations,
that is, from autumn 2002 to the end of 2003, ESA contends
that, for the purposes of the decision, disincentives were not
regarded as a central element of the abuse. Nonetheless, it
maintains that NP established 50 PiS in 2003 and a further 50 in
2004, and that the corresponding plans to expand its PiS network
were communicated to the public.83 ESA further claims that NP’s
partners knew that NP wanted to further reduce the number of
its post offices,84 and that in 2006 an application to close 150
post offices was made.85 Additionally, ESA maintains that it is
undisputed that NP closed some PiS and replaced them with new
ones, and that it was not unthinkable that NP would move a large
number of PiS after its agreements were replaced in 2006. To
illustrate that possibility, ESA submits that, in 2011, some 120
existing PiS were moved to new outlets.86
119. As regards the renegotiations, the defendant submits that the
special responsibility as a dominant firm should have led the
applicant to abstain from such a strategy. Both COOP and ICA
wanted preferred partner status and for ICA, even equal treatment
would have been an improvement.87 The fact that ICA cancelled
its agreement with NP is considered to have been but a step
in the negotiation process. While the decision is not based on
any link between preferred partner status and exclusivity, ESA
maintains that it has shown that COOP was concerned about its
priority status. A commitment to roll out a competitor’s concept
during the renegotiations would have been likely to damage
COOP’s bargaining position vis-à-vis NP as long as the question
of preference remained open. ESA contends that the answers it
received from COOP and ICA in 2004 and from ICA in 2007 do
not support NP’s claim that COOP and ICA at chain level did not
feel disincentives to deal with new entrants. ESA asserts further
83

84

85
86
87

Reference is made to NP’s annual reports 2002 (p. 56), 2003 (pp. 6 and 28) and 2004 (pp.
11 and 62); and Appendix A 103 (Newspaper article, 21 January 2004).
Reference is made to Appendix A 14, p. 658 (Minutes from meeting COOP/NP, 14 November
2003).
Reference is made to Appendix A 34, p. 1078N.
Reference is made to Annex II to the rejoinder (NP Press Release, 29 October 2010).
Reference is made to Appendix A 2 (NP’s reply to the Statement of Objections, p. 64).
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that the statements made by COOP vis-à-vis NP on 17 December
201088 are inadmissible, and, in any event, do not constitute
credible evidence.89
120. According to ESA, the fact that NP’s competitors did not enter
into detailed negotiations with COOP and ICA is ineffective to
challenge ESA’s finding that NP’s conduct created disincentives.
In relation to the argument that the payment offered by the new
entrants was too low, ESA contends that new entrants needed
also to get the distance selling companies on board, which meant
that there was a limit to the payment they could offer to outlets.
Moreover, although new entrants were not able to offer to outlets
payments similar to those paid by NP, which as the incumbent
provider served virtually all existing customers in the relevant
market, their business concepts also did not entail such high
costs for retail groups and outlets. As outlets would also create
extra revenue from the additional customer flow generated by
parcel delivery, ESA considers that Privpak’s entry strategy was
coherent and deserved a chance without being hampered by
NP’s conduct. ESA submits that, although there may have been
some uncertainty about the scope of the potential for increased
sales due to customers collecting parcels, that potential was
nevertheless recognised. The mere fact ICA was reluctant towards
over-the-counter-delivery concepts does not demonstrate that
it would have been impossible for new entrants to conclude an
agreement with ICA in the absence of NP’s conduct.
121. The defendant maintains that the other chains were not
readily available to new entrants. It also rejects the applicant’s
submission that the analysis ought to start with the number
of untied outlets. It is argued that foreclosure by a dominant
undertaking of a substantial part of the market cannot be
justified by showing that the contestable part of the market is still

88
89

Appendix R 18.
The defendant points out that only one of the two COOP employees attending the meeting
signed the statement and that COOP had and continues to have close business relations
with the applicant. Reference is made to Annex II to the rejoinder (NP Press Release, 29
October 2010); and Annex III to the rejoinder (COOP Press Release, 29 October 2010).
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sufficient to accommodate a limited number of competitors.90
Moreover, the applicant fails to acknowledge the importance for a
new entrant to conclude an agreement or enter cooperation with
one or more of the leading grocery store, kiosk or petrol station
chains. As regards the possibility for a new entrant to rely on NP’s
outlets in sparsely populated areas, the defendant asserts that a
dominant undertaking cannot escape liability for a barrier to entry
it has created by proposing that new entrants should become its
customers.
122. Finally, the defendant submits that Privpak’s particular focus on
stores with kiosk counters did not mean that its entry strategy
made no sense, or that access to MIX would not have been an
advantage. It should be for the selection process of the market
and not for artificial barriers created by a dominant undertaking –
or for a competition authority – to decide whether a new entrant’s
strategy is efficient or not. In any event, the question of which
entry strategy one particular market player pursued cannot
be decisive in determining whether NP’s conduct was liable to
restrict competition.
123. The interveners reject any arguments by which NP claims that
their lack of success was due to an inferior business model, or
that Privpak wanted to copy or “free-ride” on NP’s network. They
point out that DB Schenker is one of the leading providers of
globally integrated logistics services with a turnover in excess of
EUR 15 billion and contend that it was Privpak who successfully
pioneered the business model of over-the-counter B‑to‑C parcel
delivery through leading grocery chains, kiosks and petrol
stations in Sweden, long before NP adopted its PiS concept in
Norway. DB Schenker already operated a nationwide business-tobusiness (B-to-B) network in Norway and Privpak’s B-to-C outlets
constituted only “the last mile” of an otherwise already existing
network. The successful roll-out of its delivery network in Sweden,
where no exclusivity agreements were maintained by the former
state monopolist due to interventions by the Swedish Competition
90

Reference is made to Case T‑155/06 Tomra v Commission, judgment of 9 September 2010,
not yet reported, paragraph 241.
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Authority, is contrasted with the low number of Privpak outlets in
Norway.
124. Moreover, the interveners contend that NP regarded Privpak as a
direct threat to its B-to-C business. They submit that NP offered
to buy Privpak’s business in Sweden and Norway in 2004 and
2005.91 It is claimed that, two weeks after DB Schenker and
NorgesGruppen announced a breakthrough agreement in 2007,92
NP approached DB Schenker with a proposal for a market-sharing
agreement under which DB Schenker would abandon its network
in Norway and NP, in return, would use Privpak in Sweden rather
than establishing its own network there.93
125. In its comments on the intervention, NP rejects the allegation
that it approached DB Schenker with a proposal for a marketsharing agreement. Rather, the interveners are distorting and
misrepresenting the evidence. NP contends that it was interested
in acquiring Privpak’s operations in Sweden, Denmark and
Finland in order to expand into these markets. The offer with
regard to Privpak’s Norwegian business was only made because
NP did not expect DB Schenker to be interested in keeping
Privpak’s operations in Norway without the business in Sweden.
Fourth part: NP’s conduct did not result in actual anti-competitive effects
126. Although the applicant acknowledges that it is not necessary
under Article 54 EEA for ESA to prove actual effects on
competition, it maintains that valid proof of such effects
strengthens the presumption of conduct being liable to have
negative effects and, vice versa, that the absence of actual
effects is a relevant indication that the conduct was in fact not
liable to restrict competition,94 in particular where such conduct
91
92
93
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Reference is made to Annex I 3 (Indicative offer from NP, 23 September 2005).
Reference is made to Annex I 5 (NorgesGruppen/Privpak Press release, 23 October 2007).
Reference is made to Annex I 6 (Email from NP to Privpak, 14 November 2007, and
presentation, 7 November 2007).
Reference is made to Case T‑65/98 Van den Bergh Foods v Commission [2003] ECR II‑4653,
paragraphs 92–95; Case COM 12114 Viasat/TV2/Canal Digital Norge, ESA decision of 11
July 2007, paragraph 397; and Commission Decision in Case COMP/C‑3/37.792 Microsoft,
paragraphs 905–926 and 944.
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has continued for a longer period.95 NP contends that, although
the alleged infringement continued for 5.5 years, no evidence
exists that the market development subsequent to 2006 has
been influenced by the removal of the exclusivity provisions.
Actual anti-competitive effects should have implied price
decreases; however, the defendant failed to even investigate price
developments.
127. The applicant claims that the effect of its conduct on competition
was actually positive, as it was indispensable to the establishment
of the PiS network which, in turn, familiarised the market with the
over-the-counter delivery concept and thereby paved the way for
new entrants. As regards the development of its competitors after
the relevant period, the applicant notes that Tollpost succeeded in
establishing itself without access to outlets previously covered by
the group exclusivity, while Privpak remains a marginal supplier
even today, long after the exclusivity provisions ceased to have any
effects.
128. The defendant submits that this part of the first plea should
be rejected, as it is ineffective to challenge the legality of the
decision. The defendant merely complemented its finding of
infringement with an examination of the likely effects of those
practices, without this being necessary under the case law. In any
event, ESA rejects the arguments made by the applicant.
Second plea: In any event, Norway Post’s conduct was justified
First part: Threshold applicable to objective justifications
129. The applicant submits that the threshold applicable to objective
justifications and efficiencies depends upon the extent of the
foreclosure effects.96 NP contends that ESA overstated the
foreclosure effects and consequently erred in its assessment
of objective justifications and efficiencies. NP asserts that the
95

96

Reference is made to the DG Competition Discussion Paper on the application of Article
82 of the Treaty to exclusionary abuses, cited above, paragraph 55.
Reference is made to the Opinion of Advocate General Jacobs in Case C‑53/03 Syfait v
Glaxosmithkline [2005] ECR I‑4609, point 72.
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reasoning underlying the ECJ’s judgment in Bronner applies to
the present facts and that a prohibition on exclusivity from the
outset would have significantly increased the risks and reduced
the incentives to make the necessary investments in creating the
PiS network.
130. The defendant rejects these arguments, arguing that any
justification put forward had to be applicable to parcel
distribution services.
131. In its reply, NP argues that the exclusivity clauses were intended
to cover the establishing of full post office functions which relate
to many product markets and that to require direct links to the
B-to-C parcel delivery market is too narrow an approach.
132. NP submits that there is no room for applying the proportionality
principle stricto sensu in this case, and argues that, in any
event, the Court should exercise a great deal of restraint in
the scope of its judicial review.97 NP asserts that in connection
with actions that are carried out to provide services of general
economic interest there are compelling reasons to act with such
restraint. Member States have a broad margin of discretion when
determining what is to be defined a service of general economic
interest98 and, therefore, also when determining internal levels of
protection.
133. The applicant claims that public interest considerations and more
specifically the performance of services of general economic
interest are aims which can constitute an objective justification

97

98

Reference is made to J. H. Jans, ‘Proportionality Revisited’, [2000] Legal Issues of Economic
Integration, pp. 239-265, at p. 248.
Reference is made to Case T‑17/02 Fred Olsen v Commission [2005] ECR II‑2031, paragraph
216.
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for the purposes of Articles 53 and 54 EEA.99 NP asserts that
its public service obligations constitute services of general
economic interest.100 Although mainly protected by Article 59(2)
EEA, according to the applicant, services of general economic
interest remain of relevance when making an assessment under
Article 54 EEA.101 Furthermore, while there is no provision in the
EEA Agreement equivalent to Article 14 TFEU,102 NP submits
that Article 54 EEA should be applied nonetheless in the same
manner by the Court in accordance with the principle of uniform
application.
134. NP claims that the implementation of the PiS concept through
group and/or shop exclusivity agreements is intended to ensure
services of general economic interest. On its reading of the case
law, in the sphere of services of general economic interest, the
test as to whether measures are necessary evolved from requiring
that they are “indispensable” for the performance of the task of
general interest103 towards a more lenient test where the

99

100
101

102

103

With regard to Article 54 EEA, reference is made to Case 6/72 Continental Can v Commission
[1973] ECR 215, paragraphs 25–26; Case T‑30/89 Hilti v Commission [1991] ECR II‑1439;
Case T‑83/91 Tetra Pak v Commission [1994] ECR II‑755; Commission Decision 2000/521/
EC, Spanish Airports, OJ 2000 L 208, p. 36, paragraph 52; Commission Decision 97/745/
EC, Port of Genova, OJ 1997 L 301, p. 27, paragraph 21; Guidance on the Commission’s
enforcement priorities in applying Article 82 EC, cited above, paragraph 29; E. Rousseva,
Rethinking Exclusionary Abuses in EU Competition Law, Hart Publishing, 2010, pp. 266–268;
and O. Kolstad, Abuse of a Dominant Position, 2007, pp. 203–210. With regard to Article
53 EEA, reference is made to Case C‑309/99 Wouters and Others [2002] ECR I‑1577; O.
Kolstad, Abuse of a Dominant Position, 2007, p. 206; and J. Faull and A. Nikpay (eds), The
EC Law of Competition, second edition, OUP, 2007, p. 407.
Reference is made to Case C‑320/91 Corbeau [1993] ECR I‑2533.
Reference is made to Joined Cases T‑528/93, T‑542/93, T‑543/93 and T‑546/93 Metropole
Télévision SA v Commission [1996] ECR II‑649; J. L. Buendia Sierra, Exclusive rights and
state monopolies, OUP, 1999, p. 359; the same author in Faull and Nikpay (eds), The EC Law
of Competition, second edition 2007, pp. 644 and 1386; and Richard Whish, Competition
Law, sixth edition, OUP, 2009, p. 154. Additional reference is made to Article 36 of the
Charter of Fundamental Rights of the European Union.
Reference is made to Case C‑157/94 Commission v Netherlands [1997] ECR I‑5699,
paragraph 39.
Reference is made to Case 66/86 Ahmed Saeed v Zentrale zur Bekämpfung unlauteren
Wettbewerbs [1989] ECR 803, paragraph 58.

Case E-15/10 Posten Norge AS v EFTA Surveillance Authority

385

measures adopted are required merely to be “necessary” to attain
the benefits of the legitimate aim.104
135. NP continues that, under Article 106(2) TFEU, in cases where
no exhaustive EU norm pre-empts the discretion of the Member
State in question, the measures adopted to achieve the public
interest should be considered illegal only if they are manifestly
inappropriate.105 NP argues that to the extent Member States are
granted a margin of appreciation, such margin of appreciation
should apply similarly to an undertaking empowered by that
Member State.106 Consequently, NP asserts that ESA has
made a manifest error in law in applying, in this case, instead,
the requirement that recourse be had to the least restrictive
alternative.
136. Further, NP asserts that while it is, in principle, for the dominant
undertaking invoking the doctrine of objective justification to
prove that the relevant conditions are met, in the area of services
of general economic interest, the burden of proof must to a
certain extent be shared between the undertaking and ESA.107 NP
submits that no stricter burden of proof applies to NP than to
Member States. However, NP submits that the burden of proof
adopted by ESA effectively requires NP to prove, positively, that no
other conceivable measure could enable the tasks in question to
be performed under the same conditions.

104

105

106

107

Reference is made to Case C‑320/91 Corbeau [1993] ECR I‑2533, paragraphs 14–16; Case
C‑393/92 Almelo [1994] ECR I‑1477, paragraphs 46 and 49; Case C‑157/94 Commission
v Netherlands [1997] ECR I‑5699, paragraphs 16, 17, 43 and 64; and W. Sauter, ‘Services
of General Economic Interest and Universal Service in EU Law’, 33 European Law Review
(2008), pp. 167–193, at p. 187.
Reference is made to Case T‑289/03 BUPA v Commission [2008] ECR II‑81; Joined
Cases T‑125/96 and T‑152/96 Boehringer v Council and Commission [1999] ECR II‑3427,
paragraphs 73 and 74; Case T‑260/94 Air Inter v Commission [1997] ECR II‑997, paragraphs
138–140; Buendia Sierra in Faull and Nikpay (eds), The EC Law of Competition, second
edition 2007, p. 642; and W. Sauter, Services of General Economic Interest and Universal
Service in EU Law, [2008] E.L.R., p. 167–193, at pp. 186–188.
Reference is made to Case T‑83/91 Tetra Pak v Commission [1994] ECR II‑755, paragraph
139; and Case T‑30/89 Hilti v Commission [1991] ECR II‑1439, paragraph 118.
Reference is made to Case C‑157/94 Commission v Netherlands [1997] ECR I‑5699,
paragraph 56; and Case C‑67/96 Albany [1999] ECR I‑5751.
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137. Apart from considering these submissions to be inadmissible,
ESA asserts that abusive behaviour cannot be ignored on the
grounds that it affects even more markets than the relevant
one and, in addition, rejects the applicant’s claims on the
proportionality principle. It contends that the applicant could have
taken less restrictive action than its actual conduct and asserts
that the purpose of Article 54 EEA is to protect competition not
the dominant undertaking.108
Second part: Necessity of chain exclusivity
138. The applicant submits that ESA erred in its assessment of the
necessity of chain exclusivity for the roll-out of the PiS concept
by excluding the legitimate need for NP to reduce the substantial
financial risks related to the project, to secure the safety of its
investments and to prevent free-riding.
139. NP submits that ESA disregarded the impact of the exceptional
size and character of the PiS roll-out and underestimated,
therefore, the need for chain exclusivity. It states that this roll-out
was the largest ever roll-out of a retail network in Norway, and it
was combined with the establishment of an entirely new business
concept. NP asserts that it was under pressure from its owner,
the Norwegian State, to save costs while, at the same time, bound
by the conditions of its universal service licence and needing
Parliamentary approval for its restructuring plans. Consequently,
it was of utmost importance to NP to ensure the commitment of
NorgesGruppen to the project through the granting of preferred
partner status combined with an exclusivity obligation.
140. NP argues that ESA disregarded the reluctance both chains and
individual outlets showed in relation to the PiS concept prior to
the conclusion of the chain agreements in 2001. There was a risk
that a number of individual outlets would not be interested in
the PiS concept during the start-up phase.109 NP submits that ex
ante chain exclusivity has a strong effect on commitment, making
108

109

Reference is made to Case C‑52/09 Konkurrensverket v TeliaSonera Sverige, judgment of 17
February 2011, not yet reported, paragraph 22.
Reference is made to Appendix A 123.
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individual outlets more willing to host a PiS, and even more so
when combined with the grant of preferred status to the chain to
which they belong.
141. According to NP, the roll-out required large non-outlet specific
investments in the concept, including in marketing and training
materials. A fast and secure roll-out was required in order to
achieve positive economic effects. Furthermore, NP’s contingency
planning had to take into account that, once the success of PiS
was recognised, shops could be captured by competitors and/or
Norway Post could face high payment demands (hold-ups), and
thus increased costs.
142. The applicant asserts that chain exclusivity was motivated by
NP’s need for a committed partner covering all the geographic
areas needed within the period required. It cannot be held against
NP that no written documentation to support this submission
exists, if NP has proven that it considered delays in the roll-out
as the major risk related to the project, that there was reluctance
on the part of NorgesGruppen and its outlets, and that exclusive
agreements are a recognised means of ensuring commitment to a
project. ESA’s allegations that NP’s conduct had the objective aim
of creating barriers to entry are rejected as unfounded and not
substantiated by any credible evidence.
143. NP adds that the risk of hold-up existed also in the period
after the main roll-out. Furthermore, NP needed to protect its
investment in NorgesGruppen as a preferred partner and still
needed to ensure access to appropriate outlets for its remaining,
although limited, roll-out of new PiS. With regard to the latter
point, the fact that NorgesGruppen wanted to abolish the
group exclusivity in 2003 demonstrates that the incentives of
NorgesGruppen and its individual outlets to give priority to NP
were not strong and NP risked higher costs if access to new
outlets within NorgesGruppen became subject to competition.110

110

Reference is made to Appendix A 44 (Copenhagen Economics: Chain Exclusivity was
necessary to secure roll-out, p. 13).
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144. Thus, while NP accepts that chain exclusivity with NorgesGruppen
may have had different effects on competition before and after
2003, it submits that it was nonetheless justified during both
periods, in particular as any foreclosure effects resulting from
the outlet exclusivity applicable in relation to the other chains
were insignificant subsequent to the main roll-out. In order to
demonstrate the significant efficiencies achieved, the applicant
refers to a study by Copenhagen Economics. In the reply, NP
details this further by explaining that it invested close to NOK
2 billion in the establishment of the PiS concept, creating
anticipated efficiency gains of about NOK 1 billion per year once
the roll-out was completed.111 A delayed roll-out would have
increased the risk of a political backlash against the PiS concept.
It is submitted that a delayed roll-out would have led to unrealised
efficiency gains of between NOK 86 million and 200 million.112
145. In its reply, the applicant contests ESA’s finding that it could have
used less restrictive means than group exclusivity, by agreeing
upfront which outlets it needed to remain available to it, to ensure
access to the outlets required. NP asserts that this would have
not been feasible and contends that ESA’s findings in this regard
are not backed up by any evidence.
146. The defendant rejects the arguments raised by NP. It contends
that NP does not contest its findings in any detailed manner
but globally dismisses them on general grounds, namely, the
alleged importance of ensuring commitment by NorgesGruppen
to the PiS project. The fact that NP needed to obtain its owner’s
permission to replace post offices with PiS is considered
irrelevant. The defendant submits that abusive conduct cannot
be justified by a dominant undertaking on internal corporate
governance grounds.
147. ESA contends that NP failed to demonstrate any direct link
between the group exclusivity agreements and the economic

Reference is made to Appendix A 87 (Copenhagen Economics: Risk and efficiency losses
from delayed or limited implementation of PiS, 14 September 2010, p. 3).
112
	Ibid., pp. 5–10 and 12.
111
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risk perceived in a delayed implementation of the PiS concept.
Correspondingly, ESA argues that NP has not demonstrated that
any efficiency gains were linked to group exclusivity. Furthermore,
NP failed to demonstrate that, at the time when the agreements
with NorgesGruppen/Shell were concluded, it perceived a risk
that the rollout of its PiS network could be delayed without
group exclusivity. It asserts that, given the strong incentive for
NorgesGruppen to cooperate with NP, there was little risk of
opportunistic hold-up. Moreover, alternative, less restrictive means
than group exclusivity could have been used to secure access to
outlets.
148. ESA submits that distinguishing NP’s single and continuous
course of conduct in two separate periods where it had different
functions is artificial and, in any event, not substantiated in the
light of the long-term duration of the exclusivity clauses. Instead,
ESA considers that the implementation of NP’s exclusivity
strategy had the ongoing objective aim to create strategic barriers
to entry in a market where it was exposed to minimal competition.
Third part: Necessity of outlet exclusivity
149. The applicant submits that ESA has applied too high a standard
of proof in relation to NP’s need to protect, by means of outlet
exclusivity, its investments in individual outlets and their staffing
against spillover effects. It contends that it has provided the
necessary documentation to demonstrate how parcel delivery
on behalf of a competitor of Norway Post in outlets with a PiS
unit posed a risk to its intellectual property rights, its need to
safeguard the identity and reputation of the PiS concept and to
prevent confusion about postal services and other services. NP
refers to new documentation concerning marketing and training
and a new economic study on the economic justification for outlet
exclusivity.113

113

Reference is made to Appendix A 185 (Norway Post: Marketing costs related to Post in
shop, Training, 13 September 2010); and Appendix A 45 (Copenhagen Economics: Shop
exclusivity was justified ex ante and had little effect ex post, 14 September 2010).
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150. NP asserts that the fact that it was forced to abandon the
exclusivity clauses after ICA cancelled its agreement cannot be
considered proof that exclusivity was never needed in the first
place. Furthermore, the fact that ICA itself preferred to keep
PiS and competing parcel distribution services separate, and
that, even today, Tollpost and Privpak operate most of their
parcel delivery through outlets other than NP confirms that the
separation of competing parcel services is considered necessary
by all parties concerned. For the purposes of ensuring protection
against the promotion of a competitor’s services and not simply
the prevention of confusion, mere equipment exclusivity is
regarded as insufficient.
151. In its reply, NP contends that free-riding may arise if competitors
were to have a parcel delivery service in the same outlet as a PiS
as they would have less need for their own marketing, could use
the counter, scales and other equipment installed by NP, and/
or use staff who have been already trained in parcel delivery.
Furthermore, NP’s high quality services could be tarnished if
confused with lower quality rival services, whether as a matter of
consumer perception or as a result of errors made by confused
staff, necessitating the potential incurrence of additional costs in
order to restore brand perception. NP asserts that the risk
of goodwill loss was significant and real, particularly as
consumers have difficulties in distinguishing between rival B-toC services.114
152. NP asserts that equipment exclusivity would be insufficient
to counteract the potential loss of goodwill and free-riding on
training (which in part constitute commercial know-how and
business secrets). Equipment exclusivity would require individual
on-site inspections in order to be enforced. Further, NP argues
that, as regards the effect on competition, the differences
between outlet and equipment exclusivity are minimal, as, in any
event, most outlets would not find it in their interest to have two

114

Reference is made to Appendix A 45 (Copenhagen Economics: Shop exclusivity was
justified ex ante and had little effect ex post, 14 September 2010, pp. 10–12, 14–15 and
17–18).
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competing deliverers on the same premises due to problems such
as needless queuing and confusion among customers.
153. Also in the reply, NP details the marketing-related costs and
measures for the PiS concept which it considers were exposed to
free-riding, in particular for the restructuring of the network, the
development of the interior design and the marketing campaign
for the introduction of PiS including marketing directed at
distance selling companies.115 NP argues that outlet exclusivity
protected not only B-to-C parcel services but all services provided
by NP at the individual outlet.
154. With regard to training, NP submits that it invested both in
general and parcel delivery specific training. It contends that
the addition of extra tasks and routines established by NP’s
competitors would increase the risk of confusion and mistakes by
the employees operating the PiS and thus could affect the quality
of all PiS services. In answer to ESA’s argument that NP never
explained in any detail what kind of training it has provided to the
employees of the outlets, NP submits an overview of the training
provided.
155. The defendant rejects these arguments. Not only does it consider
the references to the Appendices and the arguments put forward
in the reply as inadmissible, ESA contends, in addition, that both
during the administrative procedure and in the application NP has
continuously relied on general assertions to challenge the validity
of ESA’s findings on the need to protect intellectual property
rights and to safeguard the identity and reputation of the PiS
concept. NP’s allegation that ESA relied on NP’s later agreements
as proof that outlet exclusivity was not necessary is based on a
misreading of the contested decision.
156. With regard to the argument that separation of providers is
considered necessary by all parties concerned, ESA maintains
that clear separation in the individual outlets is sufficient to
avoid any danger of confusion. The defendant fails to see any
115

Reference is made to Appendix R 33 (Appendices to Appendix 185 to the Application, p. 8
and Appendices 1–3, p. 8 of Appendix 4, Appendices 5–6 and Appendices 15–17).
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arguments why, beyond that, the promotion of its different
services justifies NP’s abusive conduct.
Fourth part: Norway Post’s renegotiation strategy
157. The applicant submits that its renegotiation strategy was
objectively justified, as it would have been impossible to choose
a preferred partner before the question of direct payment for
services was determined. It considers that ESA has not fulfilled
its obligation to state reasons for its assessment. NP contends
that it did not link group exclusivity and preferred partner status
in the negotiations. Moreover, unless the group exclusivity itself
was contrary to Article 54 EEA, which NP denies, it was under
no obligation to release NorgesGruppen from that contractual
commitment.
158. The defendant rejects these arguments. Observing that the plea
does not concern whether the conduct as such is abusive but
the existence of objective justification, it asserts that NP did not
show that its renegotiation strategy brought about any efficiency
gains capable of justifying its abusive conduct. Furthermore, ESA
submits that it complied with its duty to state reasons.116
Fifth part: The balancing of efficiency gains with anti-competitive effects
159. The applicant submits that the defendant failed to carry out an
assessment comparing the efficiency gains achieved with likely
anti-competitive effects. NP contends that even a small delay
in roll-out would have resulted in significant losses in efficiency
gains. In light of the fact that price development both during the
relevant period and afterwards indicates a steady and moderate
price increase, the applicant asserts that the only actual effect
of the alleged abuse identified by the defendant is the supposed
116

Reference is made to Joined Cases E‑5/04, E‑6/04 and E‑7/04 Fesil and Finnfjord and
Others v EFTA Surveillance Authority [2005] EFTA Ct. Rep. 117, paragraphs 96–97; Case
E‑2/94 Scottish Salmon Growers v EFTA Surveillance Authority [1994–1995] EFTA Ct. Rep. 59,
paragraph 25; Case T‑155/06 Tomra v Commission, judgment of 9 September 2010, not
yet reported, paragraph 227; and Case C‑413/06 P Bertelsmann AG and Sony Corporation of
America v Independent Music Publishers and Labels Association (Impala) [2008] ECR I‑4951,
paragraph 181.
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delay in Privpak’s development. Accordingly, the applicant finds
it hard to see how any foreclosure effects could outweigh the
efficiency gains.
160. The defendant submits that exclusionary conduct which
maintains, creates or strengthens a market position approaching
that of a monopoly cannot normally be justified on the grounds
that it also creates efficiency gains.117 ESA states that NP had a
quasi-monopoly for B-to-C parcel services with over-the-counter
delivery with a market share of between 99.9% and 97.4% during
the relevant period. Any efficiency gains linked to the abusive
exclusivity agreements, and not the PiS concept as such, would
have been so limited that they could not have outweighed the
negative effect on competition and consumer welfare caused by
the market foreclosure.
161. ESA argues further that the abuse raised barriers to effective
entry, thereby foreclosing both actual and potential competition
which was not limited to the prospects of Privpak. Moreover,
ESA notes that NP does not challenge its reasoning that, in
the absence of rivalry between undertakings, the dominant
undertaking will lack adequate incentives to continue to create
and pass on efficiency gains.118
Third plea: The fine is too high and should be reduced
162. The applicant submits that the defendant erred in its assessment
of the duration of any infringement of Article 54 EEA and that the
remedies imposed by the decision are inappropriate.
Duration
163. NP argues that ESA placed an inappropriate focus on access to
NorgesGruppen although ESA itself had considered that access
to COOP and ICA outlets was also necessary for competitors.

117
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Reference is made to ESA’s Guidelines on Vertical Restraints, point 135; and the
Commission’s Guidelines on Vertical Restraints, OJ 2010 C 130, p. 1, point 30.
Reference is made to the Commission’s Guidance Paper on Article 102 TFEU, paragraph
30, final indent.
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Any possible infringement cannot have started before 25 January
2001, when the last of the three agreements was concluded,
and must have ended on 15 October 2004, since from that date
onwards ICA maintained that an exclusivity obligation could
not be upheld between the parties for legal reasons. Moreover,
it claims that the exclusivity clause in the agreement with
NorgesGruppen was no longer in effect as of 1 January 2006.119
164. Further, the applicant disputes that the alleged infringement
was of a single and continuous nature, or that its conduct was
guided by an “overall plan” with the objective of distorting
competition. It maintains that the assessment of its conduct
must be divided into three distinct periods: First, the initial period
(the main roll-out) from 20 September 2000 until September
2002, second, the intermediate period until the renegotiations
commenced in September 2003, and third, the final period
ending in March 2006. It argues that both its conduct and the
alleged foreclosure effects thereof were very different in these
periods. NP submits that it was at any rate entitled to request
group and outlet exclusivity in the initial period to secure the rollout; that the decision itself did not consider disincentives to have
been present throughout the second period; and that ESA has
failed to demonstrate the existence of disincentives in the final
period. Thus, it concludes that its conduct was justified during
the first period and did not prevent new entrants from competing
effectively during the second and third periods.
165. The defendant maintains that it was right to rely on the concept
of a single and continuous infringement, which relates to a
series of actions which form part of an “overall plan” because
their identical object distorts competition within the common
market.120 ESA considers the overall plan in this case to be
the implementation of the applicant’s exclusivity strategy as
119
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Reference is made to Appendix A 34 (Minutes of meeting 30 March 2006 between Norway
Post and NorgesGrupen ASA, Annex 1).
Reference is made to Joined Cases C‑204/00 P, C‑205/00 P, C‑211/00 P, C‑213/00 P,
C‑217/00 P and C‑219/00 P Aalborg Portland and Others v Commission [2004] ECR I‑123,
paragraph 258; and Case T‑321/05 AstraZeneca v Commission, judgment of 1 July 2010,
not yet reported, paragraph 892 et seq.
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set out in Article 1 of the contested decision. It claims that
this interpretation cannot be challenged on the ground that
one or several elements of that continuous conduct could also
constitute, in themselves and in isolation, an infringement of
Article 54 EEA.121 ESA contends that in particular the group
exclusivity was in place throughout the entire period.
Remedies and fines
166. The applicant submits that there is no reason to require it to
bring the infringement to an end, as the decision acknowledges
that there are no grounds for believing that its agreements with
retail groups still contain exclusivity obligations. It contends
that this part of Article 3 of the decision is therefore irrational,
unnecessary and has only the effect of casting doubt on Norway
Post’s reputation.
167. Concerning the imposition of the fine, the applicant submits that
it should be annulled or at least substantially reduced. First, it
submits that no infringement was demonstrated or, at any rate,
that the infringement, if any, had a less extensive scope than
alleged. Second, NP claims that it was not and could not have
been aware of the alleged anti-competitive effects of its conduct.
This applies to all elements of its conduct, but in particular to
its alleged negotiation strategy. The applicant considers this
allegation to be groundbreaking legal thinking.
168. Third, the applicant contends that the unreasonable duration of
the administrative proceedings constitutes a violation of Articles
6 and 13 ECHR and requires a substantial reduction of the fine by
at least 50%.122 NP notes that the total length of the proceedings,
including the proceedings before the Court, will be between nine
and ten years. In the reply, NP refers to what it considers specific
delays and inefficiencies in ESA’s case handling, and claims
that these caused additional delays later on, inter alia, because
it became difficult for the market players to verify information
121
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Reference is made to Case C‑49/92 P Commission v Anic Partecipazioni [1999] ECR I‑4125,
paragraph 81.
Reference is made to a judgment of the Norwegian Supreme Court, Rt. 2000, p. 996.
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gathered at earlier stages. The applicant also maintains that there
was little doubt on what constituted the relevant market, that
NP had a dominant position on that market, that the case did
not contain elements of particular difficulty, and that NP did not
engage in any dilatory conduct.
169. In the reply, the applicant submits that, taking into account all the
circumstances and, in particular, the fact that it had to live up to
certain state obligations regarding its service infrastructure, its
conduct cannot be characterised as serious.
170. The defendant rejects these arguments. With regard to the order
to bring the infringement to an end, the defendant doubts that
the applicant has sufficient legal interest to advance a plea of
illegality. In any event, the defendant considers that it merely
indicated the consequences of its finding in Article 1 of the
decision that the applicant’s conduct was illegal and that, if the
applicant had already brought the infringement to an end, it was
not concerned by the cease order.123
171. Concerning the imposition of the fine, the defendant maintains
that it was right to conclude that the applicant could not have
been unaware of the elements constituting the abuse, as well as
the fact that its exclusive dealing practices entailed a raising of
barriers to entry to actual as well as potential competitors in a
market in which it held an almost complete monopoly. It states
that it fixed the amount of the fine by applying the method set out
in its 2006 Fining Guidelines.
172. While the defendant agrees that an excessive length of procedure
may render a decision unlawful,124 it submits that the length of
the proceedings before it was justified in the circumstances of
the case. Its assessment required a comprehensive approach
taking into account all the relevant circumstances on the market

123

124

Reference is made to Case T‑161/05 Hoechst v Commission [2009] ECR II‑3555, paragraphs
191–194.
Reference is made to Case E‑2/03 Ásgeirsson [2003] EFTA Ct. Rep. 185; and Case E‑2/05
EFTA Surveillance Authority v Iceland [2005] EFTA Ct. Rep. 202, paragraph 22.
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and included difficult and complex questions.125 The defendant
contends that, during the administrative proceedings, the
applicant never agreed to the definition of the relevant market or
to the fact that it entertained a position of dominance.126 Further,
ESA argues that NP’s renegotiation strategy was implemented
after the inspection at the premises of NP and that it was only
able to obtain the necessary evidence in April 2008. In any event,
ESA rejects the notion that its investigation was flawed by specific
delays and inefficiencies, or that those delays were the cause of
further delays.
173. The interveners argue that the Court enjoys, pursuant to Article
35 SCA, unlimited jurisdiction to review the fine, including the
possibility to increase it. They submit that the basic amount of
the fine was set as low as 3% of the value of the sales NP had in
the relevant market while it could have been set as high as 30%.
Referring to the principle of homogeneity, the interveners submit
that fines imposed by ESA for antitrust infringements must not
have significantly less deterrent effect than fines issued by the
Commission for similar infringements. In order to have sufficient
deterrent effect, a fine should at the very least cover what the
perpetrator gained from the infringement.127 The interveners point
out that the decision gave explicit consideration neither to the
amount of improper gains nor to the need to ensure sufficient
deterrent effect. Having regard to the de facto monopoly NP
enjoyed during the relevant period, the interveners consider it
highly likely that NP was able to earn a significantly higher profit
than 3% of sales value. The interveners contend that the Rules of
Procedure provide the Court with the means to establish the likely
profit NP extracted from its abuse. The interveners accordingly
suggest that the Court should consider how the principle

125

126
127

Reference is made to Case E‑4/05 HOB vín v the State Alcohol and Tobacco Company of
Iceland [2006] EFTA Ct. Rep. 3, paragraph 51; Case C‑385/07 P Der Grüne Punkt – Duales
System Deutschland v Commission [2009] ECR I‑6155, paragraphs 181–182; and opinion
of Advocate General Bot in the same case, point 289.
Reference is made to Appendix A 2 (Reply to the Statement of Objections, pp. 90–92).
Reference is made to the 2006 Fining Guidelines of the Commission, paragraphs 30–31;
and the corresponding guidelines of the Authority, paragraphs 22–23.
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of homogeneity should be applied to ensure an appropriate
deterrent effect.
174. The applicant, in its comments on the Statement in Intervention,
rejects the submissions of the interveners. NP contends that the
principle of reformatio in peius generally opposes any increase of
the fine by the Court. It disagrees with the interveners’ suggestion
that all of its sales value is the result of the alleged infringement.
Claiming that the conduct had very little impact, if any, on its
total sales value, it considers that a fine amounting to 3% of the
sales value is very high.
		

Carl Baudenbacher

		
Judge-Rapporteur
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CASE E-13/11
Granville Establishment
v
Volker Anhalt, Melanie Anhalt and Jasmin Barbaro, née Anhalt
(Jurisdiction agreements – Freedom to provide and receive services –
Discrimination on grounds of nationality – Justification – Remedies for nonconformity with EEA law)
Judgment of the Court, 25 April 2012.....................................................403
Report for the Hearing...........................................................................419
Summary of the Judgment
1. Article 34 SCA is intended as a
means of ensuring a homogenous
interpretation of EEA law and to
provide assistance to the courts
and tribunals in the EFTA States in
cases in which they have to apply
provisions of EEA law.
2. The Court may extract from all
the factors provided by the national
court and, in particular, from the
statement of grounds in the order
for reference, the elements of EEA
law requiring an interpretation
having regard to the subject matter
of the dispute and to restrict its
analysis to the provisions of EEA
law and provide an interpretation
of them which will be of use to the
national court, which has the task
of determining the compatibility of
the provisions of national law with
that law.

3. Article 4 EEA, which lays down
as a general principle a prohibition
of discrimination on grounds of
nationality, applies independently
only to situations governed by EEA
law in regard to which the EEA
Agreement lays down no specific
rules prohibiting discrimination.

4. 	In so far as the freedom to
provide and receive services is
concerned, this principle is given
specific expression and effect by
Article 36 EEA.

5. For such services to fall within
the scope of Article 36 EEA, it is
sufficient for them to be provided
to nationals of an EEA State
on the territory of another EEA
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Rechtssache E-13/11
Granville Establishment
und
Volker Anhalt, Melanie Anhalt und Jasmin Barbaro, geborene Anhalt
(Gerichtsstandsvereinbarungen – Freiheit der Erbringung und Inanspruchnahme
von Dienstleistungen – Diskriminierung aus Gründen der Staatsangehörigkeit –
Rechtfertigung – Abhilfe bei Verletzung von EWR-Recht)
Urteil des Gerichtshofs, 25. April 2012...................................................403
Sitzungsbericht....................................................................................419
Zusammenfassung des Urteils
1. Artikel 34 ÜGA stellt ein
Instrument zur Gewährleistung
einer einheitlichen Auslegung des
EWR-Rechts und zur Unterstützung
der Gerichte der EFTA-Staaten in
Rechtssachen dar, in denen die
Anwendung von Bestimmungen des
EWR-Rechts erforderlich ist
2. Es obliegt dem Gerichtshof,
aus dem gesamten vom nationalen
Gericht vorgelegten Material,
insbesondere der Begründung der
Vorlageentscheidung, diejenigen
Elemente des EWR-Rechts
herauszuarbeiten, die angesichts
des Gegenstands des Rechtsstreits
einer Auslegung bedürfen und seine
Prüfung auf die Bestimmungen des
EWR-Rechts zu beschränken und
dieses in einer für das vorlegende
Gericht sachdienlichen Weise
auszulegen.

3. Artikel 4 des EWR-Abkommens,
der ein grundsätzliches
Diskriminierungsverbot aus
Gründen der Staatsangehörigkeit
enthält, findet nur auf solche
Sachverhalte selbständig
Anwendung, die dem EWR-Recht
unterliegen und für die das EWRAbkommen keine speziellen
Diskriminierungsverbote vorsieht
4. 	In Bezug auf die Freiheit zur
Erbringung und Inanspruchnahme
von Dienstleistungen wird dieser
Grundsatz durch Artikel 36 des
EWR-Abkommens näher geregelt
und konkretisiert.
5. Derartige Dienstleistungen
fallen unabhängig davon, wo
der Dienstleistende oder der
Dienstleistungsempfänger
ansässig sind, bereits dann in den
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State, irrespective of the place of
establishment of the provider or
recipient of the services.

6. The freedom to provide services
under Article 36 EEA entails,
in particular, the abolition of
any discrimination against a
service provider on account of its
nationality or the fact that it is
established in an EEA State other
than that in which the service is to
be provided.

7. Discrimination can arise not
only through the application of
different rules to comparable
situations but also through the
application of the same rule to
different situations.

8. A national rule which imposes
different requirements dependent
on whether the jurisdiction
agreement confers jurisdiction on
a national court or a foreign court,
treats domestic nationals differently
from other EEA nationals, in so far
as domestic nationals are protected
against the enforcement of foreign
agreements in their home state,

unless they have been publicly
recorded, whereas non-domestic
EEA nationals are not given the
same protection

9. 	If there is no objective
difference between the situations
of national service providers
and providers from other EEA
States such as to justify different
treatment in this regard,
this treatment gives rise to
discrimination against foreign
service providers, contrary to
Article 36 of the EEA Agreement.

10. 	In that regard, it follows
from Article 39 EEA, applied in
conjunction with Article 33 EEA,
which must be interpreted strictly,
that a rule may be justified only on
grounds of an express derogating
provision, such as Article 33 EEA,
that is, on grounds of public policy,
public security or public health.

11. Article 3 EEA requires the
EEA States to take all measures
necessary to guarantee the
application and effectiveness
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Geltungsbereich von Artikel 36
des EWR-Abkommens, wenn diese
Dienstleistungen Staatsangehörigen
eines EWR-Staats in einem anderen
EWR-Staat erbracht wurden.
6. Der freie Dienstleistungsverkehr gemäss Artikel 36 des EWRAbkommens setzt insbesondere die
Beseitigung jeder Diskriminierung
des Dienstleisters aufgrund
seiner Staatsangehörigkeit oder
des Umstands voraus, dass er
in einem anderen EWR-Staat als
dem ansässig ist, in dem die
Dienstleistung zu erbringen ist.
7. Eine Diskriminierung kann
nicht nur darin bestehen, dass
unterschiedliche Vorschriften
auf vergleichbare Situationen
angewandt werden, sondern auch
darin, dass dieselbe Vorschrift
auf unterschiedliche Situationen
angewandt wird.
8. Eine nationale Bestimmung,
die unterschiedliche Anforderungen
vorsieht, je nachdem, ob die
gerichtliche Zuständigkeit durch
die Gerichtsstandsvereinbarung an
ein in- oder an ein ausländisches
Gericht übertragen wird, behandelt
inländische Staatsangehörige
anders als Staatsangehörige
anderer EWR-Staaten, und
zwar insofern, als inländische
Staatsangehörige gegen die
Vollstreckung ausländischer

Summary

Case
E-xx/x
E-13/11

Vereinbarungen im Inland geschützt
sind, sofern diese nicht öffentlich
beurkundet wurden, während
Staatsangehörige anderer EWRStaaten keinen gleichwertigen
Schutz geniessen.
9. Wenn kein objektiver
Unterschied zwischen der
Situation von Inländischen
Dienstleistungsanbietern und
Dienstleistungsanbietern aus
anderen EWR-Staaten feststellbar
ist, der die unterschiedliche
Behandlung in dieser Hinsicht
rechtfertigen würde, ergibt sich
eine Diskriminierung ausländischer
Dienstleistungsanbieter,die im
Widerspruch zu Artikel 36 des EWRAbkommens steht.
10. 	In diesem Zusammenhang kann
aus Artikel 39 in Verbindung mit
Artikel 33 des EWR-Abkommens,
die eng auszulegen sind, abgeleitet
werden, dass eine Vorschrift wie die
gegenständliche nur aufgrund einer
ausdrücklichen Bestimmung wie
Artikel 33 des EWR-Abkommens,
also aus Gründen der öffentlichen
Ordnung, Sicherheit oder
Gesundheit, gerechtfertigt werden
kann.
11. Die EWR-Staaten sind nach
Artikel 3 des EWR-Abkommens
verpflichtet, alle geeigneten
Massnahmen zur Gewährleistung
der Anwendung und Wirksamkeit
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of EEA law. It is inherent in the
objectives of the EEA Agreement
that national courts are bound to
interpret national law as far as
possible in conformity with EEA
law. Consequently, they must apply

the methods of interpretation
recognised by national law as far
as possible in order to achieve the
result sought by the relevant EEA
rule.
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des EWR-Rechts zu treffen. Es ist
integraler Bestandteil der Ziele
des EWR-Abkommens, dass die
nationalen Gerichte verpflichtet
sind, innerstaatliche Vorschriften
soweit wie möglich im Einklang
mit dem EWR-Recht auszulegen.

Summary

Case
E-xx/x
E-13/11

Folglich müssen sie die im
nationalen Recht anerkannten
Auslegungsmethoden so weit wie
möglich anwenden, um das von
der einschlägigen EWR-Norm
angestrebte Ergebnis zu erreichen
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JUDGMENT OF THE COURT
25 April 2012*1
(Jurisdiction agreements – Freedom to provide and receive services –
Discrimination on grounds of nationality – Justification – Remedies for nonconformity with EEA law)

In Case E-13/11,
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice by the Fürstliches Landgericht (Princely Court of Justice),
Liechtenstein, in the case of
Granville Establishment
and
Volker Anhalt, Melanie Anhalt and Jasmin Barbaro, née Anhalt
concerning the interpretation of Articles 4 and 36 of the EEA Agreement
with regard to the Liechtenstein Jurisdiction Act,

THE COURT,
composed of: Carl Baudenbacher, President, Per Christiansen, and Páll
Hreinsson (Judge-Rapporteur), Judges,
Acting Registrar: Kjartan Björgvinsson,
having considered the written observations submitted on behalf of:
––

Granville Establishment, represented by Ritter and Wohlwend
Rechtsanwälte AG;

––

the Liechtenstein Government, represented by Dr Andrea EntnerKoch, Director, and Thomas Bischof, Deputy Director, of the EEA
Coordination Unit, Vaduz, acting as Agents;

––

the EFTA Surveillance Authority (“ESA”), represented by Xavier Lewis,
Director, Florence Simonetti, Deputy Director, and Markus Schneider,

*

Language of the request: German.
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URTEIL DES GERICHTSHOFS
25. April 2012*1
(Gerichtsstandsvereinbarungen – Freiheit der Erbringung und Inanspruchnahme
von Dienstleistungen – Diskriminierung aus Gründen der Staatsangehörigkeit –
Rechtfertigung – Abhilfe bei Verletzung von EWR-Recht)

In der Rechtssache E-13/11,
ANTRAG des Fürstlichen Landgerichts Liechtenstein an den Gerichtshof
gemäss Artikel 34 des Abkommens der EFTA-Staaten über die Errichtung
einer EFTA-Überwachungsbehörde und eines EFTA-Gerichtshofs in der vor
ihm anhängigen Rechtssache zwischen
Granville Establishment
und
Volker Anhalt, Melanie Anhalt und Jasmin Barbaro, geborene Anhalt
betreffend die Auslegung der Artikel 4 und 36 des EWR-Abkommens im
Hinblick auf die liechtensteinische Jurisdiktionsnorm, erlässt

DER GERICHTSHOF
bestehend aus Carl Baudenbacher, Präsident, Per Christiansen und Páll
Hreinsson (Berichterstatter), Richter,
Geschäftsführender Kanzler: Kjartan Björgvinsson,
unter Berücksichtigung der schriftlichen Erklärungen
––

von Granville Establishment, vertreten durch Ritter + Wohlwend
Rechtsanwälte AG;

––

der Regierung des Fürstentums Liechtenstein, vertreten durch Dr.
Andrea Entner-Koch, Leiterin, und Thomas Bischof, Stv. Leiter der
Stabsstelle EWR, Vaduz, als Bevollmächtigte;

––

der EFTA-Überwachungsbehörde, vertreten durch Xavier Lewis,
Direktor, Florence Simonetti, stellvertretende Direktorin, und

*

Sprache des Antrags: Deutsch.
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Senior Officer, Department of Legal & Executive Affairs, acting as
Agents;
having regard to the Report for the Hearing,
having heard oral argument of the Liechtenstein Government,
represented by Dr Andrea Entner-Koch; the Norwegian Government,
represented by its Agent, Pål Wennerås, Advocate, Office of the Attorney
General (Civil Affairs); ESA, represented by Xavier Lewis; and the European
Commission (“the Commission”), represented by its Agent, Michael
Wilderspin, member of its Legal Service, at the hearing on 29 February
2012,
gives the following

Judgment
I

Legal context
EEA law
1

Article 4 of the EEA Agreement provides as follows:
Within the scope of application of this Agreement, and without
prejudice to any special provisions contained therein, any
discrimination on grounds of nationality shall be prohibited.

2

Article 36(1) of the EEA Agreement reads as follows:
Within the framework of the provisions of this Agreement, there shall
be no restrictions on freedom to provide services within the territory of
the Contracting Parties in respect of nationals of EC Member States
and EFTA States who are established in an EC Member State or an
EFTA State other than that of the person for whom the services are
intended.

National law
3

According to Section 97(1) of the Constitution of the Principality
of Liechtenstein, the Princely Court in Vaduz exercises ordinary
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Markus Schneider, leitender Beamter, Abteilung Rechts und
Verwaltungsangelegenheiten, als Bevollmächtigte;
unter Berücksichtigung des Sitzungsberichts,
nach Anhörung der mündlichen Ausführungen der Regierung des
Fürstentums Liechtenstein, vertreten durch Dr. Andrea Entner-Koch; der
norwegischen Regierung, vertreten durch Ihren Bevollmächtigten Pål
Wennerås, Rechtsanwalt, Amt des Regierungsadvokaten (Zivilsachen);
der EFTA-Überwachungsbehörde, vertreten durch Xavier Lewis; und der
Europäischen Kommission (im Folgenden: Kommission), vertreten durch
ihren Bevollmächtigten Michael Wilderspin, Mitarbeiter des Juristischen
Dienstes, in der Sitzung vom 29. Februar 2012
folgendes

Urteil
I

Rechtlicher Rahmen
EWR-Recht
1

Artikel 4 des EWR-Abkommens bestimmt:
Unbeschadet besonderer Bestimmungen dieses Abkommens ist in
seinem Anwendungsbereich jede Diskriminierung aus Gründen der
Staatsangehörigkeit verboten.

2

Artikel 36 Absatz 1 des EWR-Abkommens lautet:
Im Rahmen dieses Abkommens unterliegt der freie
Dienstleistungsverkehr im Gebiet der Vertragsparteien für Angehörige
der EG-Mitgliedstaaten und der EFTA-Staaten, die in einem anderen
EG-Mitgliedstaat beziehungsweise in einem anderen EFTA-Staat
als demjenigen des Leistungsempfängers ansässig sind, keinen
Beschränkungen.

Nationales Recht
3

Nach Artikel 97 Absatz 1 der Verfassung des Fürstentums
Liechtenstein wird die ordentliche Gerichtsbarkeit in erster
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jurisdiction at first instance. Thus, pursuant to Sections 30
and 36 of the Act on the exercise of jurisdiction and the
jurisdiction of the courts in civil proceedings, also known as the
Jurisdiktionsnorm (“the Jurisdiction Act”), the Princely Court of
Justice has jurisdiction in relation to Granville Establishment in
the main proceedings (i.e. it constitutes the general forum).
4

Pursuant to Section 53(1) of the Jurisdiction Act, parties to a
contract may submit themselves by express agreement to the
jurisdiction of the Princely Court also when that court would
not ordinarily have jurisdiction. In those circumstances, this
agreement must be proven to the court in a recorded form on the
lodging of a claim.

5

According to Section 53a(1) of the Jurisdiction Act, agreements
between Liechtenstein nationals and foreign nationals, or between
Liechtenstein nationals in Liechtenstein in certain types of
contracts, or in clauses forming part of other contracts, which
seek to confer jurisdiction on a foreign court are only valid if they
have been publicly recorded.

6

In view of Liechtenstein’s accession to the 1958 Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, the
requirement for the registration of clauses conferring jurisdiction
in arbitration proceedings was deleted from the Jurisdiction Act.

7

Pursuant to Section 24(1) of the Jurisdiction Act, if a case
pending is not subject to the jurisdiction of the domestic courts,
irrespective of the stage of the proceedings which have been
reached, the Princely Court must immediately dismiss the matter
for lack of competence and order previous procedural steps to be
set aside.

II Facts and procedure
8

By a letter of 14 September 2011, registered at the Court on 22
September 2011, the Princely Court of Justice made a request for
an Advisory Opinion in a case pending before it between Granville
Establishment (“the Plaintiff”) and Volker Anhalt, Melanie Anhalt
and Jasmin Barbaro, née Anhalt (“the Defendants”).
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Instanz durch das Fürstliche Landgericht in Vaduz ausgeübt. Das
Fürstliche Landgericht ist somit nach § 30 und § 36 des Gesetzes
über die Ausübung der Gerichtsbarkeit und die Zuständigkeit der
Gerichte in bürgerlichen Rechtssachen (Jurisdiktionsnorm) das für
Granville Establishment im Ausgangsverfahren zuständige Gericht
(„allgemeiner Gerichtsstand“).
4

Gemäss § 53 Absatz 1 der Jurisdiktionsnorm können sich die
Parteien eines Vertrags dem an sich unzuständigen Landgericht
durch ausdrückliche Vereinbarung unterwerfen. Unter diesen
Umständen muss die Vereinbarung dem Gericht in der Klage
urkundlich nachgewiesen werden.

5

Nach § 53a Absatz 1 der Jurisdiktionsnorm sind Vereinbarungen
von Inländern und Ausländern oder von Inländern im Inland in
besonderen Verträgen oder Klauseln als Bestandteil anderer
Verträge, wonach ein ausländisches Gericht zuständig ist, nur
gültig, wenn sie öffentlich beurkundet worden sind.

6

Aufgrund des Beitritts Liechtensteins zum Übereinkommen über
die Anerkennung und Vollstreckung ausländischer Schiedssprüche
von 1958 wurde die Verpflichtung zur Beurkundung von
Klauseln zur Übertragung der Zuständigkeit in Schiedsverfahren
gestrichen.

7

Nach § 24 Absatz 1 der Jurisdiktionsnorm hat das Landgericht
dann, wenn die anhängig gewordene Rechtssache der
inländischen Gerichtsbarkeit entzogen ist, in jeder Lage
des Verfahrens seine Unzuständigkeit und die Nichtigkeit
des vorangegangenen Verfahrens sofort durch Beschluss
auszusprechen.

II Sachverhalt und Verfahren
8

Mit Schreiben vom 14. September 2011, beim Gerichtshof
eingegangen am 22. September 2011, stellte das Fürstliche
Landgericht einen Antrag auf Vorabentscheidung in einer bei
ihm anhängigen Rechtssache zwischen Granville Establishment
(im Folgenden: Klägerin) und Volker Anhalt, Melanie Anhalt sowie
Jasmin Barbaro, geborene Anhalt (im Folgenden: Beklagte).
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9

The Plaintiff is a legal person registered in Liechtenstein which
offers business consultancy services, in particular regarding
mergers and acquisitions. The Defendants are German nationals
resident in Stuttgart, Germany.

10

On 22 September 2009, the first of the Defendants signed a
confidentiality, agency and fee agreement in which he and the
other two Defendants are mentioned as the vendors/clients
and the Plaintiff as the agent/contractor. By that agreement,
the Defendants commissioned the Plaintiff to sell shares in a
company belonging to the Defendants. The agreement was not
publicly recorded.

11

Article 4(4) of the agreement is worded as follows:
Place of performance and jurisdiction: The laws of Liechtenstein
shall apply. Unless mandatory law requires otherwise, all claims
arising in connection with this commercial relationship shall be heard
exclusively by the court having jurisdiction in the place where Granville
has its headquarters.

12

In the case before the national court, the Plaintiff claims from
the Defendants on the basis of the agreement the sum of EUR
34 249. As the shares have now been sold, the Plaintiff claims
that the Defendants are obliged to pay commission fees to the
Plaintiff.

13

After the claim was served, the Defendants raised the plea that
the Princely Court in Vaduz lacked jurisdiction on the basis that a
valid jurisdiction agreement had not been concluded.

14

By order of 14 September 2011, the Princely Court decided
to seek an Advisory Opinion from the Court. In its request, the
referring court notes, having regard to all the circumstances,
that it considers the facts of the case to fall within the scope of
the EEA Agreement, in that they concern the freedom to provide
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9

Bei der Klägerin handelt es sich um eine in Liechtenstein
eingetragene juristische Person, die Dienstleistungen auf dem
Gebiet der Unternehmensberatung, insbesondere im Bereich
Mergers & Acquisitions, anbietet. Die Beklagten sind in Stuttgart,
Deutschland, wohnhafte deutsche Staatsangehörige.

10

Am 22. September 2009 unterfertigte der Erstbeklagte eine
Geheimhaltungs-, Vermittlungs- und Honorarvereinbarung, in
welcher er und die beiden weiteren Beklagten als Verkäufer/
Auftraggeber und die Klägerin als Vermittlerin/
Auftragnehmerin genannt werden. Im Rahmen dieser
Vereinbarung beauftragten die Beklagten die Klägerin mit der
Veräusserung von Unternehmensanteilen aus dem Eigentum der
Beklagten. Die Vereinbarung wurde nicht öffentlich beurkundet.

11

§ 4 Absatz 4 der Vereinbarung lautet wie folgt:

Judgment

Case
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Erfüllungsort und Gerichtsstand: Es gilt Liechtensteiner Recht. Aus
schliesslicher Gerichtsstand ist, soweit nicht zwingend gesetzlich
anders geregelt, für alle Ansprüche im Zusammenhang mit dieser
Geschäftsbeziehung das für den Sitz der Firma Granville zuständige
Gericht.
12

Im Verfahren vor dem nationalen Gericht macht die Klägerin
gegenüber den Beklagten aufgrund der Vereinbarung die Zahlung
des Betrages von 34 249 EUR geltend. Nachdem die Anteile
nunmehr verkauft sind, sind der Klägerin zufolge die Beklagten
zur Zahlung einer Provision verpflichtet.

13

Nach Zustellung der Klage erhoben die Beklagten fristgerecht
die Einrede der Unzuständigkeit des Fürstlichen Landgerichts
in Vaduz mit der Begründung, dass eine wirksame
Gerichtsstandsvereinbarung nicht zustande gekommen sei.

14

Mit Beschluss vom 14. September 2011 stellte das
Fürstliche Landgericht beim Gerichtshof einen Antrag auf
Vorabentscheidung. In seinem Antrag hält das vorlegende Gericht
fest, dass es unter Berücksichtigung aller Umstände zu der
Schlussfolgerung gelangt ist, dass der Sachverhalt insofern in
den Anwendungsbereich des EWR-Abkommens fällt, als er im
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services, and the national rules in question to discriminate
directly on grounds of nationality, while no justification is
apparent. Notwithstanding that general approach, it submitted
the following questions to the Court:

15

1.

Can a national of an EEA State rely on a provision such as
Section 53a of the Liechtenstein Jurisdiction Act, which accords
Liechtenstein nationals the right not to be sued abroad on
the basis of a jurisdiction agreement unless that jurisdiction
agreement has been publicly recorded, and derive directly
therefrom also the right not to be sued in Liechtenstein (and, thus,
from the perspective of that national, also abroad) on the basis of
a jurisdiction agreement unless it has been publicly recorded?

2.

If Question 1 is answered in the affirmative. Can that right be
invoked in a case such as the one at hand, that is, in civil law
proceedings, and thus directly in a dispute between private
parties?

Reference is made to the Report for the Hearing for a fuller
account of the legal framework, the facts, the procedure and the
written observations submitted to the Court, which are mentioned
or discussed hereinafter only insofar as is necessary for the
reasoning of the Court.

III The questions referred
Admissibility

16

The Plaintiff, the Liechtenstein Government and the Norwegian
Government argue that the questions are inadmissible on the
ground that they are purely hypothetical and that the referring
court has not shown that the answers have any bearing on
the outcome of the case. ESA also expresses doubts whether
the questions are admissible, arguing that the lack of public
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Zusammenhang mit der Dienstleistungsfreiheit steht und nach
den in Frage stehenden nationalen Bestimmungen eine direkte
Diskriminierung aus Gründen der Staatsangehörigkeit vorliegt,
wobei Rechtfertigungsgründe nicht ersichtlich sind. Unbeschadet
dieses allgemeinen Ansatzes legte das Fürstliche Landgericht
dem Gerichtshof die folgenden Fragen vor:

15

1.

Kann sich ein Bürger eines EWR-Mitgliedstaates auf eine
Bestimmung wie die des § 53a der liechtensteinischen
Jurisdiktionsnorm, die liechtensteinischen Staatsangehörigen
das Recht verleiht, aufgrund einer Gerichtsstandsvereinbarung
im Ausland nur dann geklagt werden zu können, wenn diese
Gerichtsstandsvereinbarung öffentlich beurkundet wurde, berufen
und daraus unmittelbar das Recht ableiten, in Liechtenstein (und
somit aus Sicht dieses Bürgers gesehen: ebenfalls im Ausland)
auch nur aufgrund einer Gerichtsstandsvereinbarung geklagt
werden zu können, die öffentlich beurkundet wurde?

2.

Für den Fall der Bejahung der Frage zu 1.: Kann dieses Recht wie
hier – in einem behängenden Zivilrechtsstreit – und somit
unmittelbar zwischen Privaten in Anspruch genommen werden?

Für eine ausführliche Darstellung des rechtlichen Rahmens,
des Sachverhalts, des Verfahrens und der beim Gerichtshof
eingereichten schriftlichen Erklärungen wird auf den
Sitzungsbericht verwiesen. Auf den Sitzungsbericht wird im
Folgenden nur insoweit eingegangen, wie es für die Begründung
des Gerichtshofs erforderlich ist.

III Die vorgelegten Fragen
Zulässigkeit
16

Die Klägerin, die Regierung des Fürstentums Liechtenstein
und die norwegische Regierung bringen vor, die Fragen seien
unzulässig, da sie rein hypothetisch seien und das vorlegende
Gericht nicht nachgewiesen habe, dass die Antworten für
die Entscheidung der Rechtssache massgeblich sind. Die
EFTA-Überwachungsbehörde äussert ebenfalls Zweifel an
der Zulässigkeit der Fragen, da sich die fehlende öffentliche
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recording in Liechtenstein of the relevant clause has no
immediate consequences under national law regarding the
validity of the parties’ choice to confer jurisdiction on the
referring court.

17

The Commission submits that the questions are admissible. It
argues that although the questions, read in isolation, concern
an interpretation of a national provision, which is as such
inadmissible, a careful reading of the request shows that what the
national court essentially asks is whether a national of an EEA
State can rely on EEA law, in particular Articles 4 and 36 EEA,
in order to benefit from the formal requirements laid down in
Section 53a(1) of the Jurisdiction Act.

18

The Court notes that under the system of judicial cooperation
established by Article 34 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a
Court of Justice (“SCA”), the interpretation of national rules is
a matter for the national courts and not the Court (see, to that
effect, Case E-10/04 Piazza [2005] EFTA Ct. Rep. 76, paragraph
22). Similarly, it is solely for the national court before which the
dispute has been brought, and which must assume responsibility
for the subsequent judicial decision, to determine in the light of
the particular circumstances of the case both the need for an
Advisory Opinion in order to enable it to deliver judgment and the
relevance of the questions which it submits to the Court.

19

Consequently, where the questions submitted concern the
interpretation of EEA law, the Court is in principle bound to give a
ruling (see Piazza, cited above, paragraph 21, and case-law cited).

20

It follows that questions concerning EEA law enjoy a presumption
of relevance. Thus, the Court may refuse to rule on a question
referred by a national court only where it is quite obvious that
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Beurkundung der entsprechenden Klausel in Liechtenstein im
nationalen Recht nicht unmittelbar auf die Wirksamkeit der
Entscheidung der Parteien auswirkt, die gerichtliche Zuständigkeit
an das vorlegende Gericht zu übertragen.
17

Der Kommission zufolge sind die Fragen zulässig. Obwohl
es bei den Fragen isoliert betrachtet um die Auslegung einer
nationalen Bestimmung gehe, die als solche unzulässig sei, zeige
sich beim genaueren Studium des Antrags, dass das nationale
Gericht im Wesentlichen um Klärung der Frage ersucht, ob sich
ein Staatsangehöriger eines EWR-Staats auf das EWR-Recht,
insbesondere auf die Artikel 4 und 36 des EWR-Abkommens
berufen kann, um die in § 53a Absatz 1 der Jurisdiktionsnorm
festgehaltenen formalen Anforderungen zu seinen Gunsten zu
nutzen.

18

Der Gerichtshof hält fest, dass nach dem System der
gerichtlichen Zusammenarbeit gemäss Artikel 34 des
Abkommens zwischen den EFTA-Staaten zur Errichtung einer
Überwachungsbehörde und eines Gerichtshofs (im Folgenden:
ÜGA) die Auslegung von Vorschriften des nationalen Rechts den
nationalen Gerichten und nicht dem Gerichtshof obliegt (vgl.
diesbezüglich die Rechtssache E-10/04 Piazza, Slg. 2005, 76,
Randnr. 22). Ebenso ist es ausschliesslich Sache des nationalen
Gerichts, vor dem die Rechtssache anhängig ist und das die
Verantwortung für die anschliessende Gerichtsentscheidung
übernehmen muss, im Lichte der besonderen Umstände des
Falles zu entscheiden, ob eine Vorabentscheidung für den Erlass
einer Entscheidung erforderlich ist und ob die vorgelegten Fragen
dafür erheblich sind.

19

Betreffen die vorgelegten Fragen die Auslegung des EWRRechts, so ist der Gerichtshof demnach grundsätzlich zu einer
Entscheidung verpflichtet (vgl. die oben erwähnte Rechtssache
Piazza, Randnr. 21, und die zitierte Rechtsprechung).

20

Folglich spricht eine Vermutung für die Entscheidungserheblichkeit der Fragen zum EWR-Recht. Die Zurückweisung des
Ersuchens eines nationalen Gerichts ist dem Gerichtshof mithin
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the interpretation of EEA law that is sought is unrelated to the
facts of the main action or its purpose, where the problem is
hypothetical, or where the Court does not have before it the
factual or legal material necessary to give a useful answer to the
questions submitted to it (see, to that effect, Piazza, cited above,
paragraph 21, and, for comparison, Joined Cases C‑570/07
and C‑571/07 Blanco Pérez and Chao Gómez [2010] ECR I‑4629,
paragraph 36, and case-law cited).

21

In that regard, the Court recalls that Article 34 SCA is intended
as a means of ensuring a homogenous interpretation of EEA law
and to provide assistance to the courts and tribunals in the EFTA
States in cases in which they have to apply provisions of EEA law
(see Case E-1/94 Ravintoloitsijain Liiton Kustannus Oy Restamark
[1994-1995] EFTA Ct. Rep. 15, paragraph 25).

22

Accordingly, the Court may extract from all the factors provided
by the national court and, in particular, from the statement of
grounds in the order for reference, the elements of EEA law
requiring an interpretation having regard to the subject-matter
of the dispute and to restrict its analysis to the provisions of
EEA law and provide an interpretation of them which will be of
use to the national court, which has the task of determining
the compatibility of the provisions of national law with that law
(see, for comparison, Case C‑384/08 Attanasio Group [2010] ECR
I-2055, paragraphs 18 to 19, and case-law cited).

23

In this case, the national court seeks an interpretation of
Articles 4 and 36 EEA in the framework of the provision of
services. It is clear from the reference submitted by the national
court that the present dispute relates to remuneration for
a service in the context of the freedom to provide services.
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nur möglich, wenn die erbetene Auslegung des EWR-Rechts
ganz offensichtlich in keiner Beziehung zum Sachverhalt oder
dem Gegenstand des Ausgangsverfahrens steht, wenn das
Problem hypothetischer Natur ist oder wenn der Gerichtshof
nicht über die tatsächlichen und rechtlichen Angaben verfügt,
die für eine zweckdienliche Beantwortung der ihm vorgelegten
Fragen erforderlich sind (vgl. in diesem Sinne die oben erwähnte
Rechtssache Piazza, Randnr. 21, und zum Vergleich die
verbundenen Rechtssachen C-570/07 und C-571/07 Blanco Pérez
und Chao Gómez, Slg. 2010, I-4629, Randnr. 36, und die zitierte
Rechtsprechung).
21

Der Gerichtshof erinnert in diesem Zusammenhang daran,
dass Artikel 34 ÜGA ein Instrument zur Gewährleistung einer
einheitlichen Auslegung des EWR-Rechts und zur Unterstützung
der Gerichte der EFTA-Staaten in Rechtssachen darstellt, in denen
die Anwendung von Bestimmungen des EWR-Rechts erforderlich
ist (vgl. Rechtssache E-1/94 Ravintoloitsijain Liiton Kustannus Oy
Restamark, Slg. 1994-1995, 15, Randnr. 25).

22

Damit obliegt es dem Gerichtshof, aus dem gesamten vom
nationalen Gericht vorgelegten Material, insbesondere der
Begründung der Vorlageentscheidung, diejenigen Elemente des
EWR-Rechts herauszuarbeiten, die angesichts des Gegenstands
des Rechtsstreits einer Auslegung bedürfen und seine Prüfung
auf die Bestimmungen des EWR-Rechts zu beschränken und
dieses in einer für das vorlegende Gericht sachdienlichen Weise
auszulegen. Diesem obliegt es, die Vereinbarkeit der nationalen
Rechtsvorschriften mit dem EWR-Recht zu beurteilen (vgl.
entsprechend Rechtssache C-384/08 Attanasio Group, Slg. 2010,
I-2055, Randnrn. 18 bis 19, und die zitierte Rechtsprechung).

23

In der vorliegenden Rechtssache hat das nationale Gericht
um Auslegung der Artikel 4 und 36 des EWR-Abkommens im
Zusammenhang mit der Erbringung von Dienstleistungen ersucht.
Aus dem Antrag des nationalen Gerichts geht hervor, dass die
gegenständliche Rechtssache die Vergütung einer im Rahmen
der Dienstleistungsfreiheit erbrachten Dienstleistung betrifft.
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Furthermore, it follows from the reference that the national court
considers it necessary to request an Advisory Opinion.

24

In those circumstances, the request for an Advisory Opinion must
be held admissible.

The first question
25

At the outset, the Court notes that the first question referred must
be understood as essentially asking whether Articles 4 and 36
EEA are to be interpreted as precluding a provision of domestic
law, such as Section 53a of the Liechtenstein Jurisdiction Act,
which accords Liechtenstein nationals the right not to be sued
abroad on the basis of a jurisdiction agreement unless that
jurisdiction agreement has been publicly recorded. Secondarily,
the national court asks whether these provisions of the EEA
Agreement must be interpreted as giving nationals from other
EEA States, who in the present case are German, the right not to
be sued in Liechtenstein in accordance with Section 53a of the
Jurisdiction Act, on the basis of a jurisdiction agreement which
has not been publicly recorded.

Observations of the parties
26

The Plaintiff, the Liechtenstein and Norwegian Governments, and
ESA submit that the first question should be answered in the
negative.

27

In the view of the Plaintiff it is inconceivable that Section 53a of
the Jurisdiction Act could be regarded as disadvantaging a foreign
plaintiff in his State of domicile or establishment simply because
a defendant established or domiciled in Liechtenstein cannot
under any circumstances successfully rely on that provision
before a foreign court.
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Dem Antrag zufolge hielt das nationale Gericht ausserdem eine
Vorabentscheidung für erforderlich.
24

Unter diesen Umständen ist dem Antrag auf Vorabentscheidung
stattzugeben.

Zur ersten Frage
25

Einleitend stellt der Gerichtshof fest, dass die erste vorgelegte
Frage dahin zu verstehen ist, dass geklärt werden muss, ob
die Artikel 4 und 36 des EWR-Abkommens so auszulegen sind,
dass sie einer Bestimmung des nationalen Rechts wie § 53a
der liechtensteinischen Jurisdiktionsnorm entgegenstehen.
Diese Vorschrift verleiht liechtensteinischen Staatsangehörigen
das Recht, aufgrund einer Gerichtsstandsvereinbarung im
Ausland nur dann verklagt zu werden, wenn diese Gerichts
standsvereinbarung öffentlich beurkundet wurde. Zweitens
ersucht das nationale Gericht um Klärung der Frage, ob diese
Bestimmungen des EWR-Abkommens so auszulegen sind, dass
sie Staatsangehörigen anderer EWR-Staaten – im vorliegenden Fall
deutschen Staatsbürgern – das Recht verleihen, gemäss § 53a der
Jurisdiktionsnorm aufgrund einer Gerichtsstandsvereinbarung in
Liechtenstein nicht veklagt zu werden, wenn diese Gerichtsstands
vereinbarung nicht öffentlich beurkundet wurde.

Stellungnahmen der Parteien
26

Die Klägerin, die Regierung des Fürstentums Liechtenstein, die
norwegische Regierung und die EFTA-Überwachungsbehörde
bringen vor, dass die erste Frage abschlägig beantwortet werden
sollte.

27

Nach Auffassung der Klägerin ist es undenkbar, dass § 53a der
Jurisdiktionsnorm dahingehend verstanden werden könnte, dass
er einen ausländischen Kläger in dessen Heimat- bzw. Sitzstaat
benachteiligt, weil sich ein Beklagter mit Sitz bzw. Wohnsitz in
Liechtenstein vor einem ausländischen Gericht gar nicht mit
Erfolg auf diese Bestimmung berufen kann.
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28

The Liechtenstein and Norwegian Governments contend that
Section 53 of the Jurisdiction Act concerns situations in which
the Liechtenstein courts are conferred jurisdiction where they
otherwise lack jurisdiction, whereas Section 53a of the same Act
concerns cases in which foreign courts are conferred jurisdiction
where the Liechtenstein courts otherwise have jurisdiction.
Both essentially argue that the difference between Section 53
and Section 53a does not constitute discrimination, as the two
provisions are not comparable.

29

In ESA’s view, Section 53a(1) of the Jurisdiction Act enshrines a
difference in treatment between jurisdiction agreements where
the parties to such agreements are purely domestic and identical
agreements involving domestic and foreign parties.

30

ESA contends that Section 53a(1) of the Jurisdiction Act therefore
gives rise to issues of discrimination on grounds of nationality,
which, in principle, is prohibited by Article 36 EEA. This arises,
first, in cases where a private party to an agreement covered by
that provision invokes Section 53a(1) to contest the jurisdiction of
a national court in another EEA State; and second, in cases where
a Liechtenstein court considers the jurisdiction of a national
court in another EEA State based on such an agreement invalid.
In the latter situation, applying Section 53a(1) would result in the
impossibility of having the foreign court’s decision recognised or
executed in Liechtenstein, or taken into account in Liechtenstein
insolvency proceedings.

31

ESA further notes that since Section 53a(1) of the Jurisdiction
Act renders any execution impossible in Liechtenstein of a
decision issued by a foreign court on the basis of a jurisdiction
clause lacking domestic public registration, assets held in
Liechtenstein are less exposed to execution compared to assets
held elsewhere in the EEA.
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Die Regierung des Fürstentums Liechtenstein und die
norwegische Regierung sind der Auffassung, dass § 53 der
Jurisdiktionsnorm auf Fälle anwendbar ist, in denen die
Zuständigkeit an die an sich unzuständigen liechtensteinischen
Gerichte übertragen wird, während § 53a der Jurisdiktionsnorm
gilt, wenn die Zuständigkeit an ausländische Gerichte übertragen
wird, obwohl an sich die liechtensteinischen Gerichte zuständig
wären. Im Kern argumentieren die beiden Regierungen, bei der
zwischen § 53 und § 53a getroffenen Unterscheidung handle es
sich nicht um eine Diskriminierung, da die beiden Vorschriften
nicht vergleichbar seien.

29

Der EFTA-Überwachungsbehörde zufolge ist in § 53a Absatz 1
der Jurisdiktionsnorm eine unterschiedliche Behandlung von
Gerichtsstandsvereinbarungen mit rein inländischen Parteien und
identischen Vereinbarungen mit inländischen und ausländischen
Parteien verankert.

30

Nach Ansicht der EFTA-Überwachungsbehörde führt § 53a
Absatz 1 der Jurisdiktionsnorm infolgedessen zu einer
Diskriminierung aufgrund der Staatsangehörigkeit, was gemäss
Artikel 36 EWR-Abkommen grundsätzlich unzulässig ist. Das
ist erstens der Fall, wenn eine private Vertragspartei, für welche
diese Bestimmung gilt, auf der Basis von § 53a Absatz 1 die
Zuständigkeit eines nationalen Gerichts in einem anderen EWRStaat bestreitet und zweitens, wenn ein liechtensteinisches
Gericht die Zuständigkeit eines nationalen Gerichts in einem
anderen EWR-Staat aufgrund einer solchen Vereinbarung als nicht
gegeben ansieht. Im zuletzt genannten Fall würde die Anwendung
von § 53a Absatz 1 dazu führen, dass die Anerkennung oder
Vollstreckung der Entscheidung des ausländischen Gerichts in
Liechtenstein bzw. ihre Berücksichtigung in liechtensteinischen
Insolvenzverfahren unmöglich ist.

31

Die EFTA-Überwachungsbehörde bemerkt weiter, dass § 53a Absatz 1 der Jurisdiktionsnorm die Vollstreckung jeder Entscheidung
eines ausländischen Gerichts in Liechtenstein auf der Grundlage
einer im Inland nicht öffentlich beurkundeten Gerichts-standsklausel verunmöglicht. Deshalb ist in Liechtenstein gehaltenes
Vermögen im Vergleich zu in anderen EWR-Ländern gehaltenem
Vermögen weniger dem Risiko der Vollstreckung ausgesetzt.
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32

ESA argues that there is no justification for the measure. A public
policy provision may only be relied upon if there is a genuine and
sufficiently serious threat to a fundamental interest of society.
The historical reason for the adoption of the measure in 1924 was
to strengthen the position of the domestic courts vis-à-vis foreign
jurisdictions in matters concerning Liechtenstein nationals. This
reason fails to meet the settled test for justification.

33

ESA further submits that whatever the policy objective pursued
by the measure today, this objective is pursued in an inconsistent
manner. In this regard, ESA observes that the Jurisdiction Act has
recently been amended to remove the requirement for registration
of clauses conferring jurisdiction in arbitration proceedings,
which was necessary to permit Liechtenstein to accede to the
1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards. ESA fails to see why the measure is still needed
in the case of judicial proceedings undertaken abroad whereas
it is no longer regarded necessary as a matter of public policy in
the case of arbitration abroad.

34

The Commission asserts that Section 53a(1) of the Jurisdiction
Act, which concerns the conferment of jurisdiction on foreign
courts, entails both direct and indirect discrimination. It
constitutes direct discrimination in that it applies only where at
least one of the parties is a national of Liechtenstein. It is thus
not applicable where none of the parties is a national of that
State.

35

In the Commission’s view, the essential element of discrimination
lies in the fact that Section 53 and Section 53a(1) of the
Jurisdiction Act, which according to the Commission concern
equivalent situations, impose different requirements dependent
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Die EFTA-Überwachungsbehörde bringt vor, es gebe keine
Rechtfertigung für diese Massnahme. Die Berufung auf
Gründe der öffentlichen Ordnung sei nur im Falle einer echten
und schwerwiegenden Bedrohung eines grundlegenden
Interesses der Gesellschaft zulässig. Der historische Grund
für die Verabschiedung der Massnahme im Jahr 1924 war die
Stärkung der Position der inländischen Gerichte gegenüber
ausländischen Gerichten in liechtensteinische Staatsangehörige
betreffenden Angelegenheiten. Dieser Grund besteht die etablierte
Rechtfertigungsprüfung nicht.

33

Darüber hinaus wird nach Auffassung der EFTA-Überwachungsbehörde das Ziel der Massnahme in Bezug auf die öffentliche
Ordnung – was immer es heute auch sein mag – uneinheitlich
verfolgt. In diesem Zusammenhang verweist die EFTA-Überwachungsbehörde darauf, dass die Jurisdiktionsnorm vor kurzem
geändert und die Verpflichtung zur Beurkundung von Klauseln
zur Übertragung der Zuständigkeit in Schiedsverfahren gestrichen
wurde. Dies war erforderlich, um Liechtenstein den Beitritt
zum Übereinkommen über die Anerkennung und Vollstreckung
ausländischer Schiedssprüche von 1958 zu ermöglichen. Die
EFTA-Überwachungsbehörde kann nicht nachvollziehen, weshalb
die Massnahme für im Ausland durchgeführte Gerichtsverfahren
noch erforderlich ist, während sie bei ausländischen Schiedsverfahren zur Wahrung der öffentlichen Ordnung nicht länger für
notwendig erachtet wird.

34

Die Kommission bringt vor, dass § 53a Absatz 1 der Jurisdiktionsnorm, der die Übertragung der gerichtlichen Zuständigkeit an
ein ausländisches Gericht betrifft, sowohl eine unmittelbare
als auch eine mittelbare Diskriminierung zur Folge habe. Um
eine unmittelbare Diskriminierung handle es sich insofern,
als die Bestimmung nur Anwendung findet, wenn es sich bei
zumindest einer der Parteien um einen liechtensteinischen
Staatsangehörigen handelt. Die Bestimmung ist daher nicht
anwendbar, wenn keine der Parteien die liechtensteinische
Staatsangehörigkeit besitzt.

35

Nach Auffassung der Kommission besteht das wesentliche
Element der Diskriminierung in dem Umstand, dass § 53 und
§ 53a Absatz 1 der Jurisdiktionsnorm, die der Kommission
zufolge gleichartige Situationen betreffen, unterschiedliche
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on whether the jurisdiction agreement confers jurisdiction
on a Liechtenstein court or a foreign court. Since the formal
requirements which must be satisfied in order to have jurisdiction
conferred on the Liechtenstein courts are less strict than
those that a national of another EEA State must satisfy in
order to escape Liechtenstein jurisdiction, the rules are plainly
discriminatory in favour of Liechtenstein nationals.

Findings of the Court

36

In order to ascertain the provisions of EEA law applicable to
a case such as the one in the main proceedings, it must be
observed, first, that Article 4 EEA, which lays down as a general
principle a prohibition of discrimination on grounds of nationality,
applies independently only to situations governed by EEA law in
regard to which the EEA Agreement lays down no specific rules
prohibiting discrimination (see Case E‑5/10 Dr Kottke [20092010] EFTA Ct. Rep. 320, paragraph 19, and case-law cited).

37

In so far as the freedom to provide and receive services is
concerned, this principle is given specific expression and effect
by Article 36 EEA (see, for comparison, Case C‑22/98 Becu and
Others [1999] ECR I‑5665, paragraph 32, and case-law cited, and,
with regard to the freedom to receive services in particular, Case
186/87 Cowan v Trésor Public [1989] ECR 195).

38

For such services to fall within the scope of Article 36 EEA, it is
sufficient for them to be provided to nationals of an EEA State
on the territory of another EEA State, irrespective of the place of
establishment of the provider or recipient of the services (see,
to that effect, Case C‑55/98 Vestergaard [1999] ECR I‑7641,
paragraph 18).
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Anforderungen vorsehen, je nachdem, ob die gerichtliche
Zuständigkeit durch die Gerichtsstandsvereinbarung an ein
liechtensteinisches oder an ein ausländisches Gericht übertragen
wird. Da die formalen Anforderungen zur Übertragung der
gerichtlichen Zuständigkeit an die liechtensteinischen Gerichte
weniger streng sind als jene, die ein Angehöriger eines anderen
EWR-Staats erfüllen muss, um der gerichtlichen Zuständigkeit
Liechtensteins zu entgehen, führen die Vorschriften zu
einer klaren Diskriminierung, welche liechtensteinische
Staatsangehörige begünstigt.
Entscheidung des Gerichtshofs
36

Zur Klärung, welche Bestimmungen des EWR-Rechts auf eine
Rechtssache wie das Ausgangsverfahren anwendbar sind, ist
zuerst anzumerken, dass Artikel 4 des EWR-Abkommens,
der ein grundsätzliches Diskriminierungsverbot aus Gründen
der Staatsangehörigkeit enthält, nur auf solche Sachverhalte
selbständig Anwendung findet, die dem EWR-Recht
unterliegen und für die das EWR-Abkommen keine speziellen
Diskriminierungsverbote vorsieht (vgl. Rechtssache E-5/10
Dr. Kottke, Slg. 2009-2010, 320, Randnr. 19, und die zitierte
Rechtsprechung).

37

In Bezug auf die Freiheit zur Erbringung und Inanspruchnahme
von Dienstleistungen wird dieser Grundsatz durch Artikel 36
des EWR-Abkommens näher geregelt und konkretisiert (vgl.
entsprechend Rechtssache C-22/98 Becu u. a., Slg. 1999, I-5665,
Randnr. 32, und die zitierte Rechtsprechung, und, insbesondere
hinsichtlich der Freiheit zur Inanspruchnahme von Dienstleis
tungen, Rechtssache 186/87 Cowan gegen Trésor Public,
Slg. 1989, 195).

38

Derartige Dienstleistungen fallen unabhängig davon, wo der
Dienstleistende oder der Dienstleistungsempfänger ansässig sind,
bereits dann in den Geltungsbereich von Artikel 36 des EWRAbkommens, wenn diese Dienstleistungen Staatsangehörigen
eines EWR-Staats in einem anderen EWR-Staat erbracht wurden
(vgl. in diesem Sinne Rechtssache C-55/98 Vestergaard, Slg.
1999, I-7641, Randnr. 18).
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39

In the case at hand, the national court seeks an interpretation
of Articles 4 and 36 EEA in the framework of the provision of
services. It is clear from the reference submitted by the national
court that the present dispute relates to remuneration for a
corporate consultancy rendered by a Liechtenstein company to
German nationals. It follows that the first question should be
answered in the light of Article 36 EEA.

40

According to consistent case-law, the freedom to provide services
under Article 36 EEA entails, in particular, the abolition of
any discrimination against a service provider on account of
its nationality or the fact that it is established in an EEA State
other than that in which the service is to be provided (see,
for comparison, Case C-341/05 Laval un Partneri [2007] ECR
I-11767, paragraph 114, and case-law cited).

41

It also follows from case-law that discrimination can arise not
only through the application of different rules to comparable
situations but also through the application of the same rule to
different situations (compare Case C-157/10 Banco Bilbao Vizcaya
Argentaria, judgment of 8 December 2011, not yet reported,
paragraph 41, and case-law cited).

42

The Court notes that Sections 53(1) and 53a(1) of the
Jurisdiction Act establish different conditions for the validity
of jurisdiction agreements conferring jurisdiction on a court
dependent on whether the court is located in Liechtenstein or in a
foreign State.

43

Under Section 53(1) of the Jurisdiction Act, parties to a contract
may submit themselves by express agreement to the jurisdiction
of the Princely Court also when that court would not ordinarily
have jurisdiction. In those circumstances, this agreement must be
proven to the court in a recorded form on the lodging of a claim.
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In der vorliegenden Rechtssache hat das nationale Gericht
um Auslegung der Artikel 4 und 36 des EWR-Abkommens
im Zusammenhang mit der Erbringung von Dienstleistungen
ersucht. Aus dem Antrag des nationalen Gerichts geht hervor,
dass die gegenständliche Rechtssache die Vergütung einer Unter
nehmensberatungsleistung betrifft, welche ein liechtensteinisches
Unternehmen für deutsche Staatsangehörige erbracht hat. Daraus
lässt sich ableiten, dass die erste Frage nach Artikel 36 des EWRAbkommens beantwortet werden sollte.

40

Nach ständiger Rechtsprechung setzt der freie Dienstleistungsverkehr gemäss Artikel 36 des EWR-Abkommens insbesondere
die Beseitigung jeder Diskriminierung des Dienstleisters aufgrund
seiner Staatsangehörigkeit oder des Umstands voraus, dass er
in einem anderen EWR-Staat als dem ansässig ist, in dem die
Dienstleistung zu erbringen ist (vgl. entsprechend Rechtssache
C-341/05 Laval un Partneri, Slg. 2007, I-11767, Randnr. 114, und
die zitierte Rechtsprechung).

41

Zudem kann der ständigen Rechtsprechung zufolge eine
Diskriminierung nicht nur darin bestehen, dass unterschiedliche
Vorschriften auf vergleichbare Situationen angewandt werden,
sondern auch darin, dass dieselbe Vorschrift auf unterschiedliche
Situationen angewandt wird (vgl. Rechtssache C-157/10 Banco
Bilbao Vizcaya Argentaria, Urteil vom 8. Dezember 2011, noch
nicht in der amtlichen Sammlung veröffentlicht, Randnr. 41, und
die zitierte Rechtsprechung).

42

Der Gerichtshof hält fest, dass § 53 Absatz 1 und § 53a Absatz 1
der Jurisdiktionsnorm unterschiedliche Voraussetzungen für die
Wirksamkeit von Gerichtsstandsvereinbarungen zur Übertragung
der gerichtlichen Zuständigkeit an ein Gericht schaffen, je
nachdem, ob sich dieses Gericht in Liechtenstein oder im Ausland
befindet.

43

Gemäss § 53 Absatz 1 der Jurisdiktionsnorm können sich die
Parteien eines Vertrags dem an sich unzuständigen Landgericht
durch ausdrückliche Vereinbarung unterwerfen. Unter diesen
Umständen muss die Vereinbarung dem Gericht in der Klage
urkundlich nachgewiesen werden.

Judgment

Case
E-13/11

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

431
414

44

On the other hand, where nationals of other EEA States conclude
an agreement with Liechtenstein nationals and agree to confer
jurisdiction on a court outside of Liechtenstein, these agreements
are subject to the registration requirements of Section 53a(1) of
the Jurisdiction Act and are only valid if they have been publicly
recorded.

45

Therefore, agreements concluded with nationals from other EEA
States are subjected to rules on formal validity in Liechtenstein
that are more onerous than those applied to jurisdiction
agreements in favour of Liechtenstein courts. In order to be valid,
the former must have been recorded publicly in Liechtenstein.

46

A national rule, such as the one at issue in the main proceedings,
which imposes different requirements dependent on whether the
jurisdiction agreement confers jurisdiction on a Liechtenstein
court or a foreign court, treats Liechtenstein nationals differently
from other EEA nationals, in so far as Liechtenstein nationals
are protected against the enforcement of foreign agreements
in Liechtenstein, unless they have been publicly recorded,
whereas non-Liechtenstein EEA nationals are not given the same
protection.

47

As regards the execution of civil law judgments in general, the
Court notes that certain complications arise since Liechtenstein
has acceded neither to the Convention of 16 September 1988
on jurisdiction and the enforcement of judgments in civil and
commercial matters nor the Convention of 30 October 2007 on
jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters, which replaces the 1988
Convention.

48

As there is no objective difference between the situations of
Liechtenstein service providers and providers from other EEA
States such as to justify different treatment in this regard, this
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Wenn andererseits Staatsangehörige eines anderen EWR-Staats
mit liechtensteinischen Staatsangehörigen eine Vereinbarung
zur Übertragung der gerichtlichen Zuständigkeit an ein Gericht
ausserhalb Liechtensteins schliessen, unterliegt eine solche
Vereinbarung den Beurkundungserfordernissen nach § 53a
Absatz 1 der Jurisdiktionsnorm und ist nur wirksam, wenn sie
öffentlich beurkundet wurde.

45

Entsprechend unterliegen Vereinbarungen mit Staatsangehörigen
anderer EWR-Staaten im Vergleich zu Gerichtsstandsvereinbarungen zugunsten liechtensteinischer Gerichte hinsichtlich ihrer
Wirksamkeit erschwerten Bedingungen. Erstere bedürfen einer
öffentlichen Beurkundung in Liechtenstein.

46

Eine nationale Bestimmung wie jene des Ausgangsverfahrens ,
die unterschiedliche Anforderungen vorsieht, je nachdem, ob die
gerichtliche Zuständigkeit durch die Gerichtsstandsvereinbarung
an ein liechtensteinisches oder an ein ausländisches Gericht
übertragen wird, behandelt liechtensteinische Staatsangehörige
anders als Staatsangehörige anderer EWR-Staaten, und zwar
insofern, als liechtensteinische Staatsangehörige gegen die
Vollstreckung ausländischer Vereinbarungen in Liechtenstein
geschützt sind, sofern diese nicht öffentlich beurkundet
wurden, während Staatsangehörige anderer EWR-Staaten als
Liechtenstein keinen gleichwertigen Schutz geniessen.

47

Hinsichtlich der Vollstreckung zivilrechtlicher Urteile im
Allgemeinen hält der Gerichtshof fest, dass gewisse Schwierigkeiten dadurch entstehen, dass Liechtenstein weder dem Übereinkommen über die gerichtliche Zuständigkeit und die Vollstreckung
gerichtlicher Entscheidungen in Zivil- und Handelssachen vom
16. September 1988 noch dem Übereinkommen über die
gerichtliche Zuständigkeit und die Vollstreckung gerichtlicher
Entscheidungen in Zivil- und Handelssachen vom 30. Oktober
2007, welches das Übereinkommen aus dem Jahr 1988 ersetzt,
beigetreten ist.

48

Da kein objektiver Unterschied zwischen der Situation von
liechtensteinischen Dienstleistungsanbietern und Dienstleistungsanbietern aus anderen EWR-Staaten feststellbar ist, der die
unterschiedliche Behandlung in dieser Hinsicht rechtfertigen
würde, ergibt sich eine Diskriminierung ausländischer Dienst
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treatment gives rise to discrimination against foreign service
providers, contrary to Article 36 of the EEA Agreement.

49

In that regard, it follows from Article 39 EEA, applied in
conjunction with Article 33 EEA, which must be interpreted
strictly, that a rule such as that at issue in the case at hand may
be justified only on grounds of an express derogating provision,
such as Article 33 EEA, that is, on grounds of public policy, public
security or public health (see, to that effect, Case C‑311/97 Royal
Bank of Scotland [1999] ECR I‑2651, paragraph 32, and case-law
cited).

50

The parties have not relied on any of the grounds referred to in
Article 33 EEA in order to justify the discrimination inherent in
the legislation in question. On the other hand, it appears from the
preparatory works to the contested provisions of the Jurisdiction
Act, set out in the request by the national court, that application
of those rules is intended to force companies doing business with
Liechtenstein nationals to have recourse to Liechtenstein courts,
by making it more difficult to avoid their jurisdiction.

51

Since such considerations are not permissible, it must be held
that discrimination such as that at issue in the main proceedings
cannot be justified.

52

The Court recalls that Article 3 EEA requires the EEA States to
take all measures necessary to guarantee the application and
effectiveness of EEA law. It is inherent in the objectives of the EEA
Agreement that national courts are bound to interpret national
law as far as possible in conformity with EEA law. Consequently,
they must apply the methods of interpretation recognised by
national law as far as possible in order to achieve the result
sought by the relevant EEA rule (Case E-1/07 Criminal proceedings
against A [2007] EFTA Ct. Rep. 245, paragraph 39).
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leistungsanbieter, die im Widerspruch zu Artikel 36 des EWRAbkommens steht.
49

In diesem Zusammenhang kann aus Artikel 39 in Verbindung
mit Artikel 33 des EWR-Abkommens, die eng auszulegen sind,
abgeleitet werden, dass eine Vorschrift wie die gegenständliche
nur aufgrund einer ausdrücklichen Bestimmung wie Artikel 33 des
EWR-Abkommens, also aus Gründen der öffentlichen Ordnung,
Sicherheit oder Gesundheit, gerechtfertigt werden kann (vgl.
in diesem Sinne Rechtssache C-311/97 Royal Bank of Scotland,
Slg. 1999, I-2651, Randnr. 32, und die zitierte Rechtsprechung).

50

Die Parteien haben sich zur Rechtfertigung der durch die fragliche
Rechtsvorschrift hervorgerufenen Diskriminierung auf keinen der
in Artikel 33 des EWR-Abkommens genannten Gründe berufen.
Andererseits ist den Gesetzesmaterialien zur Entstehung der
streitigen Bestimmungen der Jurisdiktionsnorm, die im Antrag
des nationalen Gerichts enthalten sind, zu entnehmen, dass
durch die Anwendung dieser Vorschriften Unternehmen, die
Geschäftsbeziehungen mit liechtensteinischen Staatsangehörigen
pflegen, zur Anrufung der liechtensteinischen Gerichte gezwungen
werden sollen, indem der Ausschluss ihrer gerichtlichen
Zuständigkeit erschwert wird.

51

Da derartige Erwägungen unzulässig sind, ist festzustellen,
dass eine Diskriminierung wie jene, die Gegenstand des
Ausgangsverfahrens ist, nicht gerechtfertigt werden kann.

52

Der Gerichtshof erinnert daran, dass die EWR-Staaten
nach Artikel 3 des EWR-Abkommens verpflichtet sind, alle
geeigneten Massnahmen zur Gewährleistung der Anwendung
und Wirksamkeit des EWR-Rechts zu treffen. Es ist integraler
Bestandteil der Ziele des EWR-Abkommens, dass die nationalen
Gerichte verpflichtet sind, innerstaatliche Vorschriften soweit
wie möglich im Einklang mit dem EWR-Recht auszulegen.
Folglich müssen sie die im nationalen Recht anerkannten
Auslegungsmethoden so weit wie möglich anwenden, um das von
der einschlägigen EWR-Norm angestrebte Ergebnis zu erreichen
(Rechtssache E-1/07 Strafverfahren gegen A, Slg. 2007, 245,
Randnr. 39).
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53

In this regard, the Court notes that, according to Section 24(1) of
the Jurisdiction Act, which the Princely Court of Justice mentions
in its request, the Princely Court of Justice must immediately
dismiss a case for lack of competence, irrespective of the stage
of the proceedings which have been reached, if a case pending is
not subject to the jurisdiction of the domestic courts.

54

The answer to the national court must therefore be that Article
36 EEA precludes a provision of domestic law, such as Section
53a(1) of the Jurisdiction Act, which accords only nationals
the right not to be sued abroad on the basis of a jurisdiction
agreement unless that jurisdiction agreement has been publicly
recorded.

55

In the present case, it is for the national court, as far as possible,
to interpret and apply the relevant provisions of national law in
such a way that it is possible duly to remedy the consequences of
the breach of EEA law. In that context, it is for the national court
to determine whether the provisions of the Jurisdiction Act or any
other national provisions can be applied for the purposes of an
interpretation in conformity with EEA law.

The second question
56

As a result of the Court’s reply to the first question, it is
unnecessary for the Court to answer the second question.

IV Costs
57

The costs incurred by the Liechtenstein Government, Norwegian
Government, ESA and the Commission, which have submitted
observations to the Court, are not recoverable. Since these
proceedings are a step in the proceedings pending before the
Princely Court of Justice, any decision on costs for the parties to
those proceedings is a matter for that court.
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In diesem Zusammenhang hält der Gerichtshof fest, dass
das Fürstliche Landgericht gemäss § 24 Absatz 1 der
Jurisdiktionsnorm, auf den das Fürstliche Landgericht in
seinem Antrag Bezug nimmt, in jeder Lage des Verfahrens
seine Unzuständigkeit und die Nichtigkeit des vorangegangenen
Verfahrens sofort durch Beschluss auszusprechen hat, wenn
die anhängig gewordene Rechtssache der inländischen
Gerichtsbarkeit entzogen ist.

54

Die Frage des nationalen Gerichts ist daher dahingehend zu
beantworten, dass gemäss Artikel 36 des EWR-Abkommens
eine Bestimmung des nationalen Rechts wie § 53a Absatz 1
der Jurisdiktionsnorm, die ausschliesslich Staatsangehörigen
das Recht verleiht, aufgrund einer Gerichtsstandsvereinbarung
im Ausland nur dann verklagt werden zu können, wenn diese
Gerichtsstandsvereinbarung öffentlich beurkundet wurde,
unzulässig sind.

55

In der vorliegenden Rechtssache obliegt es dem nationalen
Gericht, die massgeblichen Bestimmungen des nationalen Rechts
soweit möglich dahin auszulegen, dass in angemessener Weise
Abhilfe für die Folgen der Verletzung des EWR-Rechts geschaffen
wird. In diesem Zusammenhang hat das nationale Gericht zu
entscheiden, ob die Bestimmungen der Jurisdiktionsnorm oder
sonstige nationale Bestimmungen im Hinblick auf eine EWRrechtskonforme Auslegung angewendet werden können.
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Zur zweiten Frage
56

Angesichts der Antwort des Gerichtshofs auf die erste Frage kann
die Beantwortung der zweiten Frage entfallen.

IV Kosten
57

Die Auslagen der Regierung des Fürstentums Liechtenstein,
der norwegischen Regierung, der EFTA-Überwachungsbehörde
und der Europäischen Kommission, die vor dem Gerichtshof
Erklärungen abgegeben haben, sind nicht erstattungsfähig. Da
es sich beim vorliegenden Verfahren um einen Zwischenstreit
in einem beim Fürstlichen Landgericht anhängigen Rechtsstreit
handelt, ist die Kostenentscheidung betreffend die Parteien dieses
Rechtsstreits Sache des genannten Gerichts.
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On those grounds,

THE COURT
in answer to the question referred to it by the Fürstliches Landgericht
hereby gives the following Advisory Opinion:
Article 36 EEA precludes a provision of domestic law, such as
Section 53a(1) of the Jurisdiction Act, which accords only nationals
the right not to be sued abroad on the basis of a jurisdiction
agreement unless that jurisdiction agreement has been publicly
recorded.
It is for the national court, as far as possible, to interpret and
apply the relevant provisions of national law in such a way that it is
possible duly to remedy the consequences of the breach of EEA law.
In that context, it is for the national court to determine whether the
provisions of the Jurisdiction Act or any other national provisions
can be applied for the purposes of an interpretation in conformity
with EEA law.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on 25 April 2012.
Skúli Magnússon		

Carl Baudenbacher

Registrar		

President
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Aus diesen Gründen erstellt

DER GERICHTSHOF
in Beantwortung der ihm vom Fürstlichen Landgericht vorgelegten Frage
folgendes Gutachten:
Gemäss Artikel 36 des EWR-Abkommens ist eine Bestimmung des
nationalen Rechts wie § 53a Absatz 1 der Jurisdiktionsnorm, die
ausschliesslich Staatsangehörigen das Recht verleiht, aufgrund
einer Gerichtsstandsvereinbarung nur dann im Ausland verklagt
werden zu können, wenn diese Gerichtsstandsvereinbarung öffentlich
beurkundet wurde, unzulässig.
Es obliegt dem nationalen Gericht, die massgeblichen
Bestimmungen des nationalen Rechts soweit möglich dahingehend
auszulegen, dass in angemessener Weise Abhilfe für die Folgen
der Verletzung des EWR-Rechts geschaffen wird. In diesem
Zusammenhang hat das nationale Gericht zu entscheiden, ob die
Bestimmungen der Jurisdiktionsnorm oder sonstige nationale
Bestimmungen im Hinblick auf eine EWR-rechtskonforme Auslegung
angewendet werden können.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Verkündet in öffentlicher Sitzung in Luxemburg am 25. April 2012.
Skúli Magnússon		

Carl Baudenbacher

Kanzler		

Präsident
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REPORT FOR THE HEARING
in Case E-13/11
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice by Fürstliches Landgericht (Princely Court of Justice),
Liechtenstein, in the case of

Granville Establishment
and
Volker Anhalt, Melanie Anhalt and Jasmin Barbaro, née Anhalt
concerning the interpretation of Articles 4 and 36 of the EEA Agreement
with regard to Section 53a of the Liechtenstein Jurisdiction Law.

I

Introduction
1.

By a letter of 14 September 2011, registered at the EFTA Court
on 22 September 2011, the Princely Court of Justice made
a request for an Advisory Opinion in a case pending before
it between Granville Establishment, a company registered in
Liechtenstein (“the Plaintiff”), and the German citizens Volker
Anhalt, Melanie Anhalt and Jasmin Barbaro, née Anhalt (“the
Defendants”).

2.

According to Liechtenstein law, Liechtenstein nationals/
registered companies may contest the validity of private law
agreements with foreigners that confer jurisdiction on courts
outside Liechtenstein but which have not been publicly recorded
in Liechtenstein. In this case, the national court asks whether
EEA law, and in particular its prohibition on discrimination on
grounds of nationality, should permit nationals of other EEA
States to contest the validity of private law agreements entered
into with Liechtenstein nationals/registered companies conferring
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SITZUNGSBERICHT
in der Rechtssache E-13/11
ANTRAG des Fürstlichen Landgerichts Liechtenstein an den Gerichtshof
gemäss Artikel 34 des Abkommens der EFTA-Staaten über die Errichtung
einer EFTA-Überwachungsbehörde und eines EFTA-Gerichtshofs in der vor ihm
anhängigen Rechtssache zwischen
Granville Establishment
und
Volker Anhalt, Melanie Anhalt und Jasmin Barbaro, geborene Anhalt
betreffend die Auslegung der Artikel 4 und 36 des EWR-Abkommens im
Hinblick auf § 53a der liechtensteinischen Jurisdiktionsnorm.

I

Einleitung
1.

Mit Schreiben vom 14. September 2011, beim EFTA-Gerichtshof
eingegangen am 22. September 2011, stellte das Fürstliche
Landgericht einen Antrag auf Vorabentscheidung in einer bei
ihm anhängigen Rechtssache zwischen Granville Establishment,
einer im Öffentlichkeitsregister des Fürstentums Liechtenstein
eingetragenen Anstalt (im Folgenden: Klägerin) und den
deutschen Staatsbürgern Volker Anhalt, Melanie Anhalt sowie
Jasmin Barbaro, geborene Anhalt (im Folgenden: Beklagte).

2.

Nach liechtensteinischem Recht können liechtensteinische
Staatsangehörige bzw. in Liechtenstein eingetragene
Unternehmen die Wirksamkeit zivilrechtlicher Verträge
mit Ausländern anfechten, wenn in einem solchen Vertrag
derGerichtsstand Gerichten ausserhalb Liechtensteins übertragen
wird,der Vertrag jedoch in Liechtenstein nicht öffentlich
beurkundet wurde. Das einzelstaatliche Gericht fragt in dieser
Rechtssache, ob es das EWR-Recht, und insbesondere das
darin verankerte Verbot der Diskriminierung aus Gründen der
Staatsangehörigkeit, Staatsangehörigen anderer EWR-Staaten
erlaubt, die Wirksamkeit zivilrechtlicher Verträge anzufechten,
die mit liechtensteinischen Staatsangehörigen bzw. mit in
Liechtenstein eingetragenen Unternehmen abgeschlossen wurden
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jurisdiction on the Liechtenstein courts but which have not been
publicly recorded.

II Legal background
EEA law
3.

Article 4 of the EEA Agreement provides as follows:
Within the scope of application of this Agreement, and without prejudice to
any special provisions contained therein, any discrimination on grounds of
nationality shall be prohibited.

4.

Article 36 of the EEA Agreement reads as follows:
1. Within the framework of the provisions of this Agreement,
there shall be no restrictions on freedom to provide services within
the territory of the Contracting Parties in respect of nationals of EC
Member States and EFTA States who are established in an EC Member
State or an EFTA State other than that of the person for whom the
services are intended.

National law*
5.

*

1
2

According to Article 97(1) of the Constitution of the Principality
of Liechtenstein,1 the Princely Court in Vaduz exercises ordinary
jurisdiction at first instance. Thus, pursuant to Sections 30
and 36 of the Law on the exercise of jurisdiction and the
jurisdiction of the courts in civil proceedings, also known as the
Jurisdiktionsnorm (“JN” or “Liechtenstein Jurisdiction Law”),2 the
Princely Court has jurisdiction in relation to the Plaintiff (i.e. it
constitutes the general forum).

Translations of national provisions are unofficial and based on those contained in the
documents of the case.
Die Verfassung des Fürstentums Liechtenstein, Law Gazette 1921 No 15, as amended.
Gezetz über die Ausübung der Gerichtsbarkeit und die Zuständigkeit der Gerichte in bürgerlichen
Rechtssachen (Jurisdiktionsnorm, JN), Law Gazette 1912 No 9/2, as amended.

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

442
420

Book 1

Report

Case
E-13/11

und in denen als Gerichtsstand Liechtenstein genannt wird, die
jedoch nicht öffentlich beurkundet wurden.

II		Relevantes Recht
EWR-Recht
3.

In Artikel 4 des EWR-Abkommens heisst es:
Unbeschadet besonderer Bestimmungen dieses Abkommens ist in seinem
Anwendungsbereich jede Diskriminierung aus Gründen der Staatsange
hörigkeit verboten.

4.

Artikel 36 des EWR-Abkommens lautet:
1. Im Rahmen dieses Abkommens unterliegt der freie
Dienstleistungsverkehr im Gebiet der Vertragsparteien für Angehörige
der EG-Mitgliedstaaten und der EFTA-Staaten, die in einem anderen
EG-Mitgliedstaat beziehungsweise in einem anderen EFTA-Staat
als demjenigen des Leistungsempfängers ansässig sind, keinen
Beschränkungen.

Nationales Recht*
5.

*
1

2

Nach Artikel 97 Absatz 1 der Verfassung des Fürstentums
Liechtenstein1 wird die ordentliche Gerichtsbarkeit in erster
Instanz durch das Fürstliche Landgericht in Vaduz ausgeübt. Das
Fürstliche Landgericht ist somit nach § 30 und § 36 des Gesetzes
über die Ausübung der Gerichtsbarkeit und die Zuständigkeit
der Gerichte in bürgerlichen Rechtssachen (Jurisdiktionsnorm,
JN)2 das für die Klägerin zuständige Gericht („allgemeiner
Gerichtsstand“).

[Betrifft nur die englische Sprachfassung.]
Verfassung des Fürstentums Liechtenstein, Liechtensteinisches Landesgesetzblatt, Jahrgang
1921, Nr. 15, in der gültigen Fassung.
Gesetz über die Ausübung der Gerichtsbarkeit und die Zuständigkeit der Gerichte in bürgerlichen
Rechtssachen (Jurisdiktionsnorm, JN), Liechtensteinisches Landesgesetzblatt, Jahrgang
1912, Nr. 9/2, in der gültigen Fassung.
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6.

Pursuant to Section 53(1) of the JN, the parties may submit
themselves by express agreement to the jurisdiction of the
Princely Court where it would not ordinarily have jurisdiction and,
in those circumstances, on lodging a claim, this agreement must
be proven to the court in a recorded form.

7.

According to Section 53a(1) of the JN, agreements between
Liechtenstein nationals and foreign nationals, or between
Liechtenstein nationals in Liechtenstein in certain contracts, or
in clauses forming part of other contracts which seek to confer
jurisdiction on a foreign court, are only valid if they have been
publicly recorded.

8.

Pursuant to Section 24(1) of the JN, if a case pending is not
subject to the jurisdiction of the domestic courts, irrespective
of the stage of the proceedings which have been reached, the
Princely Court must immediately dismiss the matter for lack of
competence and order previous procedural steps to be set aside.

III Facts and procedure
9.

The Plaintiff is a legal person registered in Liechtenstein which
offers business consultancy services, in particular regarding
mergers and acquisitions. The Defendants are German nationals
resident in Stuttgart, Germany.

10. In the case before the national court, the Plaintiff claims the
sum of EUR 34 249 from the Defendants on the basis that, by
agreement of 22 September 2009, the Defendants commissioned
the Plaintiff to sell shares in a company belonging to the
Defendants. As the shares have now been sold, the Plaintiff
claims that the Defendants are obliged to pay commission to the
Plaintiff.
11. On 22 September 2009, the first of the Defendants signed a
confidentiality, agency and fee agreement in which he and the
other two Defendants are mentioned as the vendors/clients and
the Plaintiff as the agent/contractor. That agreement was not
publicly recorded. Article 4(4) of that agreement is worded as
follows:
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6.

Gemäss § 53 Absatz 1 JN können sich die Parteien dem an sich
unzuständigen Landgerichte durch ausdrückliche Vereinbarung
unterwerfen, wobei die Vereinbarung dem Gerichte schon in der
Klage urkundlich nachgewiesen werden muss.

7.

Nach § 53a Absatz 1 JN sind Vereinbarungen von Inländern
und Ausländern oder von Inländern im Inlande in besonderen
Verträgen oder Klauseln als Bestandteil anderer Verträge, wonach
ein ausländisches Gericht zuständig ist, nur mehr gültig, wenn sie
öffentlich beurkundet worden sind.

8.

Nach § 24 Absatz 1 JN hat das Landgericht dann, wenn
die anhängig gewordene Rechtssache der inländischen
Gerichtsbarkeit entzogen ist, in jeder Lage des Verfahrens seine
Unzuständigkeit und die Nichtigkeit des vorangegangenen
Verfahrens sofort durch Beschluss auszusprechen.
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III Sachverhalt und Verfahren
9.

Bei der Klägerin handelt es sich um eine in Liechtenstein
eingetragene juristische Person, die Dienstleistungen im Bereich
der Unternehmensberatung, insbesondere im BereichMergers
& Acquisitions, anbietet. Die Beklagten sind in Stuttgart,
Deutschland, wohnhafte deutsche Staatsangehörige.

10. In der Rechtssache vor dem nationalen Gericht macht die
Klägerin gegenüber den Beklagten den Betrag von 34 249
EUR mit der Begründung geltend, die Beklagten hätten die
Klägerin mit Vereinbarung vom 22. September 2009 beauftragt,
Unternehmensanteile aus dem Eigentum der Beklagten zu
veräussern. Nachdem die Anteile nunmehr verkauft sind, sind
der Klägerin zufolge die Beklagten zur Zahlung einer Provision
verpflichtet.
11. Am 22. September 2009 unterfertigte der Erstbeklagte eine
Geheimhaltungs-, Vermittlungs- und Honorarvereinbarung, in
welcher er und die beiden weiteren Beklagten als Verkäufer/
Auftraggeber und die Klägerin als Vermittlerin/Auftragnehmerin
genannt werden. Eine öffentliche Beurkundung dieser
Vereinbarung erfolgte nicht. § 4 Absatz 4 dieser Vereinbarung
lautet wie folgt:
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Place of performance and jurisdiction: the laws of Liechtenstein shall
apply. Unless mandatory law requires otherwise, all claims arising
in connection with this commercial relationship shall be heard
exclusively by the court having jurisdiction in the place where Granville
has its headquarters.
12. After the claim was served, the Defendants raised the plea that
the Princely Court in Vaduz lacked jurisdiction on the basis that a
valid jurisdiction agreement had not been concluded.
13. By order of 14 September 2011, the Princely Court decided to
seek an Advisory Opinion from the EFTA Court. In its request,
the Princely Court appears inclined towards the view that the
facts of the case fall within the scope of the EEA Agreement (that
is, the freedom to provide services) and that the national rules
discriminate directly on grounds of nationality while, at the same
time, no justification is apparent. Notwithstanding that general
approach, the Princely Court submitted the following questions to
the Court:
1. Can a national of an EEA State rely on a provision such as Section 53a
of the Liechtenstein Jurisdiction Law, which accords Liechtenstein
nationals the right not to be sued abroad on the basis of a jurisdiction
agreement unless that jurisdiction agreement has been publicly
recorded, and derive directly therefrom also the right not to be sued
in Liechtenstein (and, thus, from the perspective of that national,
also abroad) on the basis of a jurisdiction agreement unless it has
been publicly recorded?
2. If Question 1 is answered in the affirmative. Can that right be invoked
in a case such as the one at hand, that is, in civil law proceedings,
and thus directly in a dispute between private parties?
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Erfüllungsort und Gerichtsstand: Es gilt Liechtensteiner Recht.
Ausschliesslicher Gerichtsstand ist, soweit nicht zwingend gesetzlich
anders geregelt, für alle Ansprüche im Zusammenhang mit dieser
Geschäftsbeziehung das für den Sitz der Firma Granville zuständige
Gericht.
12. Nach Zustellung der Klage erhoben die Beklagten fristgerecht
die Einrede der Unzuständigkeit des Fürstlichen Landgerichts
in Vaduz mit der Begründung, dass eine wirksame
Gerichtsstandsvereinbarung nicht zustande gekommen sei.
13. Mit Beschluss vom 14. September 2011 stellte das Fürstliche
Landgericht beim EFTA-Gerichtshof einen Antrag auf
Vorabentscheidung. In seinem Antrag scheint das Fürstliche
Landgericht zu der Einschätzung zu neigen, dass der
Sachverhalt in den Anwendungsbereich des EWR-Abkommens
(„Dienstleistungsfreiheit“) fällt und eine direkte Diskriminierung
aus Gründen der Staatsangehörigkeit vorliegt, wobei
Rechtfertigungsgründe nicht ersichtlich sind. Unbeschadet dieses
allgemeinen Ansatzes legte das Fürstliche Landgericht dem
Gerichtshof die folgenden Fragen vor:
1. Kann sich ein Bürger eines EWR-Mitgliedstaates auf eine Bestimmung
wie die des § 53a der liechtensteinischen Juris
diktionsnorm,
die liechtensteinischen Staatsangehörigen das Recht verleiht,
aufgrund einer Gerichtsstandsvereinbarung im Ausland nur dann
geklagt werden zu können, wenn diese Gerichtsstandsvereinbarung
öffentlich beurkundet wurde, berufen und daraus unmittelbar
das Recht ableiten, in Liechtenstein (und somit aus Sicht dieses
Bürgers gesehen: ebenfalls im Ausland) auch nur aufgrund einer
Gerichtsstandsvereinbarung geklagt werden zu können, die
öffentlich beurkundet wurde?
2. Für den Fall der Bejahung der Frage zu 1.: Kann dieses Recht wie hier
– in einem behängenden Zivilrechtsstreit – und somit unmittelbar
zwischen Privaten in Anspruch genommen werden?
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IV Written observations
14. Pursuant to Article 20 of the Statute of the Court and Article
97 of the Rules of Procedure, written observations have been
received from:
––

the Plaintiff, represented by Ritter + Wohlwend Rechtsanwälte
AG;

––

the Liechtenstein Government, represented by Dr Andrea
Entner-Koch, Director, and Thomas Bischof, Deputy Director,
of the EEA Coordination Unit, Vaduz, acting as Agents;

––

the EFTA Surveillance Authority (“ESA”), represented by
Xavier Lewis, Director, Florence Simonetti, Deputy Director,
and Markus Schneider, Senior Officer, Department of Legal &
Executive Affairs, acting as Agents.

V Summary of the pleas and arguments submitted
The Plaintiff
Admissibility
15. The Plaintiff notes that it clearly follows from the second
paragraph of Article 34 SCA that the Court will only give an
opinion on questions to which an answer is necessary for the
referring court to give judgment, i.e. questions which are material.
The Plaintiff submits that, contrary to the view taken by the
referring court, Section 53a(1) of the JN does not apply to the
matter at hand in the main proceedings and, thus, must be
regarded as not material to the case.
16. In the Plaintiff’s view, Section 53a(1) of the JN only applies to
jurisdiction agreements which confer jurisdiction on a foreign
court. However, the present proceedings before the national
court are not governed by a jurisdiction agreement conferring
jurisdiction on a foreign court. Rather, the agreement in question
confers jurisdiction on the courts in Liechtenstein. According to

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

448
423

Book 1

Report

Case
E-13/11

IV Schriftliche Erklärungen
14. Gemäss Artikel 20 der Satzung des Gerichtshofs und Artikel 97
der Verfahrensordnung haben schriftliche Erklärungen abgegeben:
––

die Klägerin, vertreten durch Ritter + Wohlwend
Rechtsanwälte AG;

––

die Regierung des Fürstentums Liechtenstein, vertreten durch
Dr. Andrea Entner-Koch, Leiterin, und Thomas Bischof, Stv.
Leiter, von der Stabstelle EWR, Vaduz, als Bevollmächtigte;

––

die EFTA-Überwachungsbehörde, vertreten durch Xavier
Lewis, Direktor, Florence Simonetti, stellvertretende
Direktorin, und Markus Schneider, leitender Beamter,
Abteilung Rechtliche & Exekutive Angelegenheiten, als
Bevollmächtigte.

V Zusammenfassung der Vorbringen und Ausführungen
Die Klägerin
Zulässigkeit
15. Die Klägerin hält fest, dass sich aus Artikel 34 Absatz 2 des
Überwachungsbehörde/Gerichtshof-Abkommens eindeutig
ergibt, dass der EFTA-Gerichtshof Gutachten nur zu solchen
Fragen erstattet, die zum Erlass eines Urteils eines vorlegenden
Gerichts erforderlich, d. h. präjudiziell sind. Der Klägerin zufolge
ist entgegen der Rechtsansicht des vorlegenden Gerichts § 53a
Absatz 1 JN im gegenständlichen Ausgangsverfahren gar nicht
anzuwenden und damit auch nicht präjudiziell.
16. Nach Meinung der Klägerin findet § 53a Absatz 1 JN nämlich
nur auf solche Gerichtsstandsvereinbarungen Anwendung, nach
denen ein ausländisches Gericht zuständig erklärt wurde. Dem
gegenständlichen Ausgangsverfahren vor dem nationalen Gericht
liegt aber gar keine Gerichtsstandsvereinbarung zugrunde, nach
der ein ausländisches Gericht zuständig erklärt wurde. Vielmehr
überträgt die gegenständliche Gerichtsstandsvereinbarung die
Zuständigkeit an die liechtensteinischen Gerichte. Laut der
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the Plaintiff, a jurisdiction agreement of that kind is not covered
by Section 53a.
17. The Plaintiff submits that, for that reason, the referring court is
not required to apply the provision specified in the request for an
Advisory Opinion and the questions referred concerning Section
53a of the JN constitute purely hypothetical questions in relation
to EEA law in the present case.
18. In the Plaintiff’s view, it is Section 53(1) and not Section 53a of
the JN which is material to the case. The Plaintiff submits that it
is evident that Section 53(1) of the JN does not differentiate in
any manner which is problematic from an EEA law perspective.
19. In this regard, the Plaintiff notes that also under EU law, in
particular Article 5(1) of Council Regulation (EC) No 44/2001
of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (OJ
2001 L 12, p. 1) (“the Brussels Regulation”), it is regarded as
legitimate for a jurisdiction agreement to confer jurisdiction on
the courts having jurisdiction in the place where the obligations
in question are to be performed or where one of the parties is
domiciled or established.
20. In light of the foregoing, the Plaintiff claims that the Court should
reject the request of the referring court on the grounds that the
questions referred are not material to the matter in dispute.
Substance
The first question
21. In the event that the Court considers Section 53a(1) of the JN
and the questions of the referring court to be material to the
present case and decides to give an opinion, the Plaintiff submits
that Section 53a(1) is compatible with EEA law.
22. The Plaintiff notes that it follows from the preparatory works
to Section 53a(1) of the JN that the purpose of the provision
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Klägerin fällt eine solche Gerichtsstandsvereinbarung nicht in den
Anwendungsbereich des § 53a JN.
17. Daraus folgt, so die Klägerin, dass das vorlegende Gericht die im
Antrag auf Vorabentscheidung genannte Bestimmung gar nicht
anzuwenden hat und es sich bei den vorgelegten Fragen zu § 53a
JN in der gegenständlichen Rechtssache um rein hypothetische
Fragen zum EWR-Recht handelt.
18. Die Klägerin vertritt die Auffassung, dass im gegenständlichen
Fall lediglich die Bestimmung des § 53 Absatz 1 JN, nicht jedoch
diejenige des § 53a JN präjudiziell ist. Die Klägerin bringt vor,
§ 53 Absatz 1 JN enthalte eindeutig keinerlei EWR-rechtlich
problematische Differenzierung.
19. In diesem Zusammenhang hält die Klägerin fest, dass auch
laut EU-Recht, insbesondere Artikel 5 Absatz 1 der Verordnung
(EG) Nr. 44/2001 des Rates vom 22. Dezember 2000 über die
gerichtliche Zuständigkeit und die Anerkennung und Vollstreckung
von Entscheidungen in Zivil- und Handelssachen (ABl. 2001, L 12,
S. 1) (Brüssel-I-Verordnung) eine Gerichtsstandsvereinbarung
zulässig ist, die die Übertragung der Zuständigkeit an die für den
Erfüllungsort der Verpflichtung oder den Wohnsitz bzw. Sitz einer
der Parteien zuständigen Gerichte vorsieht.
20. Vor diesem Hintergrund beantragt die Klägerin die Zurückweisung
des Ersuchens des vorlegenden Gerichts um Erstattung eines
Gutachtens mangels Präjudizialität der vorgelegten Fragen.
Vorlagefragen
Zur ersten Frage
21. Für den Fall, dass der Gerichtshof § 53a Absatz 1 JN und die
Fragen des vorlegenden Gerichts tatsächlich für präjudiziell
halten und ein Gutachten erstatten sollte, vertritt die Klägerin die
Auffassung, dass § 53a Absatz 1 mit dem EWR-Recht vereinbar
ist.
22. Die Klägerin weist darauf hin, dass sich aus den Gesetzesmaterialien zur Entstehung des § 53a Absatz 1 JN ergibt, dass
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is to protect insured persons and consumers with reference to
the jurisdiction clauses included in insurance policies and other
general terms and conditions which, to the disadvantage of
domestic policyholders and consumers, conferred (exclusive)
jurisdiction on foreign courts. In this regard, the Plaintiff
contends that the particular need to protect these groups in
relation to jurisdiction clauses continues to be recognised.
Indeed, protection of the weaker party in relation to jurisdiction
clauses constitutes a principle which is also recognised in EU law.
Recital 13 in the preamble to the Brussels Regulation states that
in relation to insurance, consumer contracts and employment, the
weaker party should be protected by rules of jurisdiction more
favourable to his interests than the general rules provide for.

23. In addition, the Plaintiff continues, it should be noted that
provisions governing the jurisdiction of courts must be
categorised as public law provisions and, as a consequence,
in determining the validity of a jurisdiction clause the national
court concerned will apply the relevant provisions of national
law or, where appropriate, the directly applicable provisions
of Community law. This entails that an objection pursuant
to Section 53a(1) of the JN raised by a person domiciled or
established in Liechtenstein (i.e. a domestic person) before a
foreign court challenging the jurisdiction of that foreign court will
be determined in all cases according to the jurisdiction rules of
that foreign State. It is inconceivable, therefore, that Section 53a
of the JN could be regarded as disadvantaging a foreign plaintiff
in his State of domicile or establishment simply because a
defendant established or domiciled in Liechtenstein cannot under
any circumstances successfully rely on that provision before a
foreign court.

24. According to the Plaintiff, and contrary to the view taken by the
referring court, the term “domestic person” mentioned in Section
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der Zweck dieser Bestimmung der Schutz von Versicherungsnehmern und Verbrauchern im Hinblick auf die in
Versicherungspolicen und sonstigen allgemeinen Geschäftsbedingungen enthaltenen Gerichtsstandsklauseln ist, welche
jeweils zum Nachteil inländischer Versicherungsnehmer
bzw. Verbraucher die (ausschliessliche) Zuständigkeit eines
ausländischen Gerichts vorsahen. Die Klägerin bringt in diesem
Zusammenhang vor, dass die besondere Schutzbedürftigkeit
dieser Personengruppen bis heute anerkannt ist. Tatsächlich
stellt der Schutz der schwächeren Partei im Bereich der
Gerichtsstandsklauseln auch ein im EU-Recht anerkanntes
Prinzip dar. In Erwägungsgrund 13 in der Präambel der
Brüssel-I-Verordnung heisst es, dass bei Versicherungs-,
Verbraucher- und Arbeitssachen die schwächere Partei durch
Zuständigkeitsvorschriften geschützt werden sollte, die für sie
günstiger sind als die allgemeine Regelung.
23. Darüber hinaus ist zu berücksichtigen, so die Klägerin weiter,
dass Zuständigkeitsvorschriften für Gerichte dem öffentlichen
Recht zuzurechnen sind, weshalb die Wirksamkeit einer
Gerichtsstandsvereinbarung vom jeweiligen nationalen Gericht
nach den Bestimmungen des nationalen Rechts bzw. des allenfalls
direkt anwendbaren Gemeinschaftsrechts beurteilt wird. Dies
bedeutet, dass eine von einer Person mit Wohnsitz bzw. Sitz in
Liechtenstein (d. h. einem Inländer) vor einem ausländischen
Gericht erhobene Einwendung nach § 53a Absatz 1 JN gegen
die Zuständigkeit dieses ausländischen Gerichts in allen Fällen
nach den Zuständigkeitsvorschriften dieses ausländischen Staats
beurteilt wird. Es ist daher undenkbar, dass es aufgrund von
§ 53a JN zu einer Benachteiligung eines ausländischen Klägers
in dessen Heimat- bzw. Sitzstaat kommen könnte, weil sich ein
Beklagter mit Sitz bzw. Wohnsitz in Liechtenstein vor einem
ausländischen Gericht gar nicht erfolgreich auf diese Bestimmung
berufen kann.
24. Der Klägerin zufolge erfasst der Begriff „Inländer“ in § 53a
Absatz 1 JN entgegen der vom vorlegenden Gericht vertretenen
Position nicht nur liechtensteinische Staatsangehörige, sondern
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53a(1) of the JN does not simply specify Liechtenstein nationals
but includes all persons, irrespective of nationality, for whom the
Liechtenstein courts are the general forum. Thus, this cannot be
regarded under any circumstances as discrimination on grounds
of nationality as was incorrectly presumed by the referring court.
25. Moreover, the Plaintiff submits that the view taken by the
referring court to the effect that the ECJ judgment in Case
C-274/96 Bickel and Franz [1998] ECR I-7637 is comparable to
and relevant in the present proceedings is incorrect. The case
before the ECJ concerned the language regime applicable in
criminal proceedings in the Italian province of Bolzano and the
possibility for German-speaking nationals of other Member States
to take advantage of that regime. The present case does not
share this starting position for the simple reason that, before the
Liechtenstein courts, all persons irrespective of their nationality
may rely on the same provisions governing jurisdiction and, in the
present case, this is Section 53(1) of the JN.
26. In contrast, the Plaintiff continues, a person for whom the general
forum is Liechtenstein cannot successfully plead Section 53a(1)
of the JN before a foreign court and, as a result, persuade such
a court to dismiss the action brought against that party on the
grounds that the foreign court lacks jurisdiction. The foreign
court in question must apply its own national procedural law. In
the case at hand, this means that all parties may only rely on the
national jurisdiction provisions in the State in question. Moreover,
this rule applies whether or not the law of their home State or
State of domicile contains comparable or divergent provisions
on jurisdiction. It is inconceivable that a foreign plaintiff could
experience adverse treatment in his home State or State of
domicile as a result of Section 53a(1) of the JN if he were to sue
a person having Liechtenstein as a general forum.
27. Furthermore, the Plaintiff notes that, except in relation to
Austria and Switzerland, Liechtenstein has not concluded any
conventions on the recognition and enforcement of judgments
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unabhängig von ihrer Staatsangehörigkeit sämtliche Personen,
die ihren allgemeinen Gerichtsstand in Liechtenstein haben.
Eine Diskriminierung aus Gründen der Staatsangehörigkeit, wie
sie das vorlegende Gericht zu Unrecht vermutet hat, kann daher
überhaupt nicht vorliegen.
25. Hinzu kommt, so die Klägerin, dass die Entscheidung des
Gerichtshofs der Europäischen Union in der Rechtssache
C-274/96, Bickel und Franz, Slg. 1998,  I-7637, vom vorlegenden
Gericht fälschlicherweise als vergleichbar und damit beachtlich
eingestuft wurde. In der Rechtssache vor dem Gerichtshof
der Europäischen Union ging es um die Sprachenregelung
für Strafverfahren in der italienischen Provinz Bozen und die
Inanspruchnahme dieser Regelung durch deutschsprachige
Angehörige anderer Mitgliedstaaten. Diese Ausgangslage
ist hier schon deshalb nicht gegeben, weil sich vor den
liechtensteinischen Gerichten alle Personen unabhängig von ihrer
Staatsangehörigkeit auf dieselben Zuständigkeitsbestimmungen
berufen können, und zwar im gegenständlichen Fall auf § 53
Absatz 1 JN.
26. Hingegen kann sich, erläutert die Klägerin weiter, eine Person
mit allgemeinem Gerichtsstand in Liechtenstein vor einem
ausländischen Gericht nicht erfolgreich auf § 53a Absatz 1 JN
berufen und dadurch die Zurückweisung einer gegen diese Partei
erhobenen Klage wegen Unzuständigkeit des ausländischen
Gerichts erwirken. Das betreffende ausländische Gericht hat das
eigene, nationale Verfahrensrecht anzuwenden. Im vorliegenden
Fall bedeutet dies, dass sich alle Parteien nur auf die nationalen
Zuständigkeitsvorschriften im jeweiligen Staat berufen können.
Dies gilt zudem unabhängig davon, ob im Heimat- oder
Sitzstaat dieser Parteien vergleichbare oder abweichende
Zuständigkeitsvorschriften bestehen. Es ist undenkbar, dass ein
ausländischer Kläger in seinem Heimat- oder Sitzstaat durch die
Bestimmung laut § 53a Absatz 1 JN benachteiligt wäre, wenn
er eine Person mit allgemeinem Gerichtsstand in Liechtenstein
verklagt.
27. Die Klägerin weist ausserdem darauf hin, dass zu beachten
ist, dass Liechtenstein ausser mit Österreich und der Schweiz
keinerlei Anerkennungs- und Vollstreckungsübereinkommen
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and, in addition, is not a party to the Lugano Convention. As
a consequence, a foreign judgment delivered, for example, by
a German court, irrespective of the provisions on jurisdiction
on which that judgment is based, would not be enforceable in
Liechtenstein. Consequently, there is no remotely conceivable
scenario in which a foreign person would be precluded, as
in Bickel and Franz, from relying on the same provisions on
jurisdiction as a domestic person and, as a consequence, would
experience a disadvantage.
28. The Plaintiff proposes that the Court should reply to the first
question as follows:
Section 53a(1) of the Jurisdiction Law does not fall within the
scope of application of the EEA Agreement and does not entail any
discrimination contrary to EEA law based on grounds of nationality.
The second question
29. The Plaintiff submits that provisions on jurisdiction must
be categorised as provisions of public law which confer on
individuals a right of access to the administration of justice
enforceable against the State. However, the Plaintiff argues, the
possibility is completely precluded that provisions on jurisdiction
may confer (whether directly or indirectly) a right enforceable
against another individual, let alone the opposing party. This
is the case simply by reason of the fact that the jurisdiction
of courts and the administration of justice constitute public
rights, which, as elements of State sovereignty, are accorded
only and without exception to the State. The proceedings at issue
illustrate this point clearly, as the outcome would be absurd if
the Defendants were permitted to rely against the Plaintiff on
requirements governing form which are not applicable in their
home State and State of domicile.
30. Moreover, if the general requirement for the written form provided
for in Section 53(1) of the Jurisdiction Law, as is standard
also under EU law, is displaced in favour of the more stringent
requirement of public recording provided for as an exception
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abgeschlossen hat und auch nicht Partei des LuganoÜbereinkommens ist. Infolgedessen wäre eine ausländische
Entscheidung, z. B. eines deutschen Gerichts, in Liechtenstein
unabhängig davon, auf welche Zuständigkeitsvorschriften
sie sich gründet, nicht vollstreckbar. Es ist daher nicht
im Entferntesten ein Fall denkbar, in dem sich, wie in der
Rechtssache Bickel und Franz, ein Ausländer nicht auf dieselben
Zuständigkeitsvorschriften berufen könnte wie ein Inländer und
dadurch einen Nachteil erleiden würde.
28. Die Klägerin schlägt vor, dass der Gerichtshof die erste Frage
folgendermassen beantworten soll:
§ 53a Absatz 1 JN fällt nicht in den Anwendungsbereich des EWRVertrags und enthält keine EWR-widrige Diskriminierung aus Gründen
der Staatsangehörigkeit.
Zur zweiten Frage
29. Die Klägerin bringt vor, dass Zuständigkeitsvorschriften dem
öffentlichen Recht zuzurechnen sind und Privatpersonen einen
Anspruch auf Justizgewährung gegenüber dem Staat vermitteln.
Allerdings ist, so die Klägerin, völlig ausgeschlossen, dass
Zuständigkeitsvorschriften einen (unmittelbaren oder mittelbaren)
Anspruch gegenüber einer Privatperson, geschweige denn der
Gegenpartei begründen. Dies ist schon deshalb der Fall, weil die
Zuständigkeit der Gerichte und die Justizgewährung öffentliche
Rechte sind, die als Elemente der staatlichen Souveränität nur
und ausnahmslos dem Staat zukommen. Das gegenständliche
Ausgangsverfahren zeigt dies plastisch, weil es zu einem
absurden Ergebnis führen würde, wenn sich die Beklagten
gegenüber der Klägerin auf Formvorschriften einer Bestimmung
berufen könnten, die in ihrem Heimat- und Wohnsitzstaat gar
nicht anwendbar ist.
30. Darüber hinaus würde damit das völlig rechtschutzfeindliche
Ergebnis erzielt, dass das allgemeine Schriftlichkeitserfordernis
des § 53 Absatz 1 JN, wie es auch im EU-Recht gebräuchlich
ist, durch das strengere Beurkundungserfordernis der

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

457
427

in Section 53a(1) of the Jurisdiction Law, this would result in
an outcome which is entirely inconsistent with the notion of
legal protection. This would contradict not only the scheme
of a general rule and an exception thereto provided for in the
Liechtenstein Jurisdiction Law but also, in particular, the principle
that party autonomy and legal protection should not be hindered
by unnecessary formalities.
31. The Plaintiff proposes that the Court should reply to the second
question as follows:
Section 53a(1) of the Jurisdiction Law is not directly applicable
between private parties and in the context of a civil law dispute a party
may not rely on this provision against its opponent.
The Liechtenstein Government
Admissibility
32. The Liechtenstein Government submits that the questions referred
for an Advisory Opinion are inadmissible. In its view, the questions
are targeted at an interpretation of rules of national law. In
addition, they are of purely hypothetical nature and not of actual
relevance in the proceedings before the national court.
33. The Government argues that, first, according to Article 34
SCA, the Court has jurisdiction to give advisory opinions on the
interpretation of EEA law. Therefore, questions referred must
concern the interpretation of EEA law, and be linked to the
question of whether or not such an interpretation precludes the
application of a certain national provision.3
34. However, by its questions, the referring court asks exclusively for
an interpretation of Liechtenstein national law – no reference is
made to any provision of the EEA Agreement.
35. Moreover, the Government notes that, in any event, it follows from
case-law that the Court “may not rule on a question, where it is
3

Reference is made to EFTA Court Notice 1/99 – Note for guidance on requests by national
courts for advisory opinions (OJ 1999 C 223, p. 4), and Frenz, W., Handbuch Europarecht,
Band 5: Wirkungen und Rechtsschutz, Springer, Berlin, 2010, p. 952.
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Ausnahmebestimmung des § 53a Absatz 1 JN ersetzt würde.
Dies widerspräche nicht nur dem Regel-Ausnahme-Modell der
liechtensteinischen Jurisdiktionsnorm, sondern insbesondere
auch dem Grundsatz, dass die Autonomie der Parteien und der
Rechtsschutz nicht durch unnötige Formalismen behindert werden
dürfen.
31. Die Klägerin schlägt vor, dass der Gerichtshof die zweite Frage
folgendermassen beantworten sollte:
§ 53a Absatz 1 JN gilt nicht unmittelbar zwischen Privaten und eine
Partei kann sich in einem Zivilrechtsstreit gegenüber der Gegenpartei
nicht darauf berufen.
Die Regierung des Fürstentums Liechtenstein
Zulässigkeit
32. Die Regierung des Fürstentums Liechtenstein bringt vor, dass
die im Antrag auf Vorabentscheidung vorgelegten Fragen
unzulässig sind. Ihrer Meinung nach bezwecken die Fragen
die Auslegung nationaler Rechtsvorschriften. Die Fragen sind
zudem rein hypothetischer Natur und für das Verfahren vor dem
einzelstaatlichen Gericht nicht von tatsächlicher Bedeutung.
33. Der Regierung des Fürstentums Liechtenstein zufolge erstellt der
EFTA-Gerichtshof gemäss Artikel 34 des Überwachungsbehörde/
Gerichtshof-Abkommens Gutachten über die Auslegung des EWRRechts. Dementsprechend müssen die vorgelegten Fragen die
Auslegung des EWR-Rechts betreffen und mit der Fragestellung
verbunden sein, ob eine solche Auslegung der Anwendung einer
bestimmten nationalen Bestimmung entgegensteht.3
34. Mit seinen Fragen ersucht das vorlegende Gericht jedoch
ausschliesslich um Auslegung des nationalen liechtensteinischen
Rechts, ohne dass auf eine Bestimmung des EWR-Abkommens
Bezug genommen wird.
35. Die Regierung des Fürstentums Liechtenstein hält fest, dass
jedenfalls aus der Rechtsprechung abgeleitet werden kann, dass
3

Es wird auf die Mitteilung 1/99 des EFTA-Gerichtshofs, Leitlinien zu Anträgen nationaler
Gerichte auf Erstellung eines Gutachtens (ABl. 1999, C 223, S. 4), und Frenz, W., Handbuch
Europarecht, Band 5: Wirkungen und Rechtsschutz, Springer, Berlin, 2010, S. 952, verwiesen.
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quite obvious, that the sought interpretation of EEA law bears no
relation to the actual facts of the main action or its purpose or
where the issue is hypothetical.”4 In the view of the Liechtenstein
Government, the requested interpretation of Section 53a of the
Jurisdiction Law bears no relation to the actual facts of the main
action.

36. The Government notes that, in the absence of mandatory
provisions under the EEA Agreement, the EFTA States remain
responsible and free to decide whether or not, and under which
conditions, their domestic courts shall have jurisdiction.

37. The Government notes further that, in Liechtenstein, the exercise
of jurisdiction and the competence of the domestic courts in
civil matters are regulated by the Liechtenstein Jurisdiction Law.
Except in cases of exclusive jurisdiction, the autonomy of the
parties to a contract to determine the competent court must
be respected. The parties can either agree to confer jurisdiction
on a court which is otherwise not competent (prorogation
of jurisdiction) or to waive the jurisdiction of an otherwise
competent court (derogation of jurisdiction). These two types
of jurisdiction clauses are kept clearly separate in the JN.
Prorogation agreements, which require an express agreement
between the parties in order to be legally valid, are regulated in
Section 53 of the JN. Derogation agreements, which, in addition
to express agreement between the parties must be publicly
recorded, are regulated in Section 53a of the JN.

38. The Government also notes that, according to the request for an
Advisory Opinion, the Plaintiff’s claim that the Princely Court is
competent to hear its action against the Defendants is based on
4

Reference is made to Case E-10/04 Piazza [2005] EFTA Ct. Rep. 76, paragraph 21; EFTA
Court Notice 1/99, cited above; and Case C-504/10 Tanoarch s.r.o., judgment of 27
October 2011, not yet reported, paragraph 32, and the case-law cited.
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der Gerichtshof keine Entscheidung zu einer Frage erlassen
darf, „bei der die verlangte Auslegung des EWR-Rechts ganz
offensichtlich in keiner Beziehung zum Sachverhalt oder
Gegenstand des Ausgangsverfahrens steht oder wenn die Frage
hypothetischer Natur ist“.4 Nach Auffassung der Regierung des
Fürstentums Liechtenstein steht die verlangte Auslegung von
§ 53a der Jurisdiktionsnorm in keiner Beziehung zum Sachverhalt
des Ausgangsverfahrens.
36. Die Regierung des Fürstentums Liechtenstein hält fest, dass die
EFTA-Staaten in Ermangelung zwingender Bestimmungen des
EWR-Abkommens für die Regelung der gerichtlichen Zuständigkeit
ihrer nationalen Gerichte und die dafür geltenden Bedingungen
verantwortlich sind und frei darüber entscheiden können.
37. Die Regierung des Fürstentums Liechtenstein bringt weiter vor,
dass die Ausübung der Gerichtsbarkeit und die Zuständigkeit
der Gerichte in bürgerlichen Rechtssachen in Liechtenstein
durch die liechtensteinische Jurisdiktionsnorm geregelt sind.
Mit Ausnahme von Fällen ausschliesslicher Zuständigkeit ist
die Unabhängigkeit der Vertragsparteien bei der Festlegung
des zuständigen Gerichts zu respektieren. Die Parteien können
entweder vereinbaren, sich einem an sich unzuständigen Gericht
zu unterwerfen (Vereinbarung des Gerichtsstands) oder aber auf
die Zuständigkeit eines an sich zuständigen Gerichts zu verzichten
(Ausschluss des Gerichtsstands). Zwischen diesen beiden Arten
von Gerichtsstandsklauseln wird in der JN klar unterschieden. Die
Vereinbarung des Gerichtsstands, die nur dann rechtswirksam
ist, wenn sie ausdrücklich zwischen den Parteien getroffen wird,
ist in § 53 JN geregelt. Der Ausschluss des Gerichtsstands, der
zusätzlich zur ausdrücklich zwischen den Parteien getroffenen
Vereinbarung öffentlich beurkundet werden muss, ist in § 53a JN
geregelt.
38. Die Regierung des Fürstentums Liechtenstein hält des Weiteren
fest, dass dem Antrag auf Vorabentscheidung zufolge das
Vorbringen der Klägerin, dass das Fürstliche Landgericht für ihre
Klage gegen die Beklagten zuständig ist, auf dem Vorliegen einer
4

Es wird auf die Rechtssache E-10/04 Piazza, EFTA Court Report 2005, S. 76, Randnr. 21,
die oben erwähnte Mitteilung des EFTA-Gerichtshofs 1/99 und die Rechtssache C-504/10
Tanoarch s.r.o., Urteil vom 27. Oktober 2011, noch nicht in der amtlichen Sammlung
veröffentlicht, Randnr. 32, und die dort zitierte Rechtsprechung verwiesen.
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the existence of a valid agreement of prorogation of jurisdiction
in accordance with Section 53 of the JN. The Defendants,
however, dispute the existence of a valid jurisdiction agreement,
and contend that the Princely Court lacks jurisdiction. In the
Government’s view, there cannot be any doubt as to the validity of
the jurisdiction agreement, and, consequently, to the competence
of the Princely Court to decide the case pending before it.

39. The Government fails to understand how the reference to Section
53a(1) of the JN could affect the validity of the jurisdiction
agreement in question and the jurisdiction of the Princely Court
dependent thereon. Section 53a(1) of the JN only regulates
situations where the parties to a contract conclude an agreement
for the derogation of jurisdiction (which aims at waiving the
jurisdiction of an otherwise competent court). In the present case,
however, the parties to the contract concluded an agreement
for the prorogation of jurisdiction (which aims at conferring
jurisdiction on a court which is otherwise not competent).

40. In the view of the Liechtenstein Government, there is thus no link
between the case before the national court and Section 53a of the
JN, and an interpretation of Section 53a(1) of the JN is irrelevant
to the actual facts of the main action. Against this background,
the Government submits that the questions referred by the
Princely Court are inadmissible.

Substance
The first question
41. In the event that the Court concludes that the request for an
Advisory Opinion is admissible, the Liechtenstein Government
submits that the first question should be answered in the
negative.
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gültigen Vereinbarung des Gerichtsstands gemäss § 53 JN beruht.
Die Beklagten bestreiten jedoch das Vorliegen einer gültigen
Gerichtsstandsvereinbarung und die Zuständigkeit des Fürstlichen
Landgerichts. Nach Einschätzung der Regierung des Fürstentums
Liechtenstein scheint die Zuständigkeit des Fürstlichen Landgerichts ausschliesslich davon abzuhängen, ob die Gerichtsstandsvereinbarung gemäss § 53 JN als gültig angesehen wird.
Die Regierung des Fürstentums Liechtenstein meint, dass
hinsichtlich der Wirksamkeit der Gerichtsstandsvereinbarung und
der damit zusammenhängenden Zuständigkeit des Fürstlichen
Landgerichts in der anhängigen Rechtssache keinerlei Zweifel
bestehen können.
39. Die Regierung des Fürstentums Liechtenstein kann nicht nachvollziehen, inwiefern sich der Verweis auf § 53a Absatz 1 JN auf die
Wirksamkeit der gegenständlichen Gerichtsstandsvereinbarung
und die davon abhängige Zuständigkeit des Fürstlichen Landgerichts auswirken könnte. § 53a Absatz 1 JN regelt nur Fälle,
in denen die Vertragsparteien eine Vereinbarung über den
Ausschluss des Gerichtsstands schliessen (und damit auf die
Zuständigkeit eines an sich zuständigen Gerichts verzichten). In
der gegenständlichen Rechtssache haben die Vertragsparteien
jedoch eine Vereinbarung über den Gerichtsstand getroffen (mit
der sie sich der Gerichtsbarkeit eines an sich unzuständigen
Gerichts unterstellen).
40. Der Regierung des Fürstentums Liechtenstein zufolge besteht
daher kein Zusammenhang zwischen der Rechtssache vor dem
nationalen Gericht und § 53a JN, und die Auslegung von § 53a
Absatz 1 JN ist für den Sachverhalt des Ausgangsverfahrens
bedeutungslos. Vor diesem Hintergrund vertritt die Regierung
des Fürstentums Liechtenstein die Auffassung, dass die vom
Fürstlichen Landgericht vorgelegten Fragen unzulässig sind.
Vorlagefragen
Zur ersten Frage
41. Sollte der Gerichtshof zu der Schlussfolgerung gelangen, dass der
Antrag auf Vorabentscheidung zulässig ist, sollte nach Meinung
der Regierung des Fürstentums Liechtenstein die erste Frage
abschlägig beantwortet werden.

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

463
430

42. The Government submits that the conditions necessary for
relying on Section 53a of the JN are clearly not fulfilled. Only
nationals may rely on the provision, and the Defendants are
evidently not nationals. Furthermore, Section 53a concerns
derogation agreements, which aim at waiving the jurisdiction of
the Liechtenstein courts which otherwise would be competent.
However, the jurisdiction agreement in question is, from the point
of view of Liechtenstein jurisdiction, a prorogation agreement,
which aims at conferring competence on a court which would
otherwise not be competent. Therefore, the Defendants cannot
rely on Section 53a of the JN.
43. The Liechtenstein Government proposes that the Court should
answer the first question, if admissible, as follows:
Under the given circumstances, a national of an EEA State cannot rely
on a provision such as Section 53a of the Liechtenstein Jurisdiction
Law, which accords nationals the right not to be sued abroad on the
basis of a jurisdiction agreement unless that jurisdiction agreement
has been publicly recorded and cannot derive directly therefrom a right
not to be sued in Liechtenstein on the basis of a jurisdiction agreement
unless it has been publicly recorded.

The second question
44. The Liechtenstein Government considers that in light of its
proposed reply to the first question, the second question does not
require a reply.

Additional observations not related to the questions referred
45. In its request (however not included in the questions referred) the
referring court also mentions the principle of non-discrimination
established in Article 4 EEA and the freedom to provide services.
The Government submits, however, that Section 53a(1) of the JN
is not discriminatory and does not infringe the freedom to provide
services.
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42. Der Regierung des Fürstentums Liechtenstein zufolge sind
die Voraussetzungen, um sich § 53a JN berufen zu können,
eindeutig nicht erfüllt. Auf die genannte Bestimmung können
sich nur Staatsangehörige berufen und die Beklagten sind
offensichtlich keine Staatsangehörigen . Zudem betrifft § 53a
JN Vereinbarungen über den Ausschluss eines Gerichtsstands,
die dazu dienen, auf die Zuständigkeit der an sich zuständigen
liechtensteinischen Gerichte zu verzichten. Aus Sicht der
liechtensteinischen Gerichte stellt die gegenständliche
Gerichtsstandsvereinbarung jedoch eine Vereinbarung des
Gerichtsstands dar, mit dem Ziel sich der Gerichtsbarkeit eines
an sich unzuständigen Gerichts zu unterstellen. Die Beklagten
können sich daher nicht auf § 53a JN berufen.
43. Die Regierung des Fürstentums Liechtenstein schlägt vor, dass
der Gerichtshof die erste Frage – sofern sie für zulässig erklärt
wird – folgendermassen beantwortet:
Unter den gegebenen Umständen kann sich ein Bürger eines EWRMitgliedstaates nicht auf eine Bestimmung wie die des § 53a der
liechtensteinischen Jurisdiktionsnorm berufen, die Staatsangehörigen
das Recht verleiht, aufgrund einer Gerichtsstandsvereinbarung
im Ausland nur dann geklagt werden zu können, wenn diese
Gerichtsstandsvereinbarung öffentlich beurkundet wurde, und daraus
auch nicht unmittelbar das Recht ableiten, in Liechtenstein nur
aufgrund einer Gerichtsstandsvereinbarung geklagt werden zu können,
die öffentlich beurkundet wurde.
Zur zweiten Frage
44. Die Regierung des Fürstentums Liechtenstein bringt vor, dass
die zweite Frage angesichts der vorgeschlagenen Antwort auf die
erste Frage keine Beantwortung erfordert.
Weitere Bemerkungen ohne Bezug zu den Vorlagefragen
45. In seinem Antrag auf Vorabentscheidung (nicht jedoch in den
Vorlagefragen) nimmt das vorlegende Gericht Bezug auf das
Diskriminierungsverbot gemäss Artikel 4 EWR-Abkommen und
die Dienstleistungsfreiheit. Die Regierung des Fürstentums
Liechtenstein vertritt jedoch die Auffassung, dass durch
§ 53a Absatz 1 JN keine Diskriminierung erfolgt und die
Dienstleistungsfreiheit nicht verletzt wird.
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46. If Section 53a(1) of the JN is regarded as falling within the scope
of the EEA Agreement, the Liechtenstein Government submits
that it is not nationals of other EEA States but domestic nationals
within the meaning of Section 53a(1) which are subject to the
stricter formal requirement of public recording. Thus, if at all,
Section 53a(1) appears to disadvantage nationals within the
meaning of that provision. It certainly does not make it more
difficult for nationals of other EEA States to act than is the case
for nationals of the State in question.5
47. Moreover, the Liechtenstein Government fails to see how Section
53a(1) of the JN could have effects on the freedom to provide
services which could be regarded as sufficiently certain and
direct to warrant the conclusion that this freedom may have been
infringed.6
48. Finally, the Liechtenstein Government points out that a negative
conflict of jurisdiction could potentially arise if the Princely
Court accepts the Defendants’ claim and declines to exercise
jurisdiction, and, at the same time, the competent court at the
Defendants’ place of residence declines to exercise jurisdiction
because of the clear wording of the jurisdiction agreement
concluded between the parties concerned. Under such
circumstances, the Plaintiff could be deprived of effective access
to justice, which, as the Court has emphasised, is an essential
element of the EEA legal framework.7
The EFTA Surveillance Authority
Admissibility
49. ESA observes that the Court may hold questions to be
inadmissible, where it is “quite obvious that the sought

5

6

7

Reference is made to Case E-5/10 Dr Kottke [2009-2010] EFTA Ct. Rep. 320, paragraphs
31 to 32.
Reference is made to Case C-231/03 Consorzio Aziende Metano (Coname) [2005] ECR
I-7287, paragraph 20.
Reference is made to Dr Kottke, cited above, paragraph 26. Reference is also made to
Article 6(1) of the European Convention on Human Rights.
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46. Wird davon ausgegangen, dass § 53a Absatz 1 JN in den
Anwendungsbereich des EWR-Abkommens fällt, so gilt nach
Meinung der Regierung des Fürstentums Liechtenstein die
strengere Regelung der öffentlichen Beurkundung nicht für die
Staatsangehörigen anderer EWR-Staaten, sondern für Inländer
im Sinne des § 53a Absatz 1 JN. Wenn überhaupt, so scheint
§ 53a Absatz 1 daher Inländer im Sinne dieser Bestimmung zu
benachteiligen. In jedem Fall wird dadurch die Beschreitung des
Rechtswegs für Angehörige anderer EWR-Staaten im Vergleich zu
Staatsangehörigen des gegenständlichen Staats nicht erschwert.5
47. Zudem ist für die Regierung des Fürstentums Liechtenstein
nicht nachvollziehbar, wie § 53a Absatz 1 JN Auswirkungen
auf die Dienstleistungsfreiheit nach sich ziehen könnte, die als
hinreichend sicher und unmittelbar angesehen werden können,
um die Schlussfolgerung zuzulassen, dass diese Freiheit verletzt
worden sein könnte .6
48. Abschliessend weist die Regierung des Fürstentums Liechtenstein
darauf hin, dass möglicherweise ein negativer Kompetenzkonflikt
entstehen könnte, wenn das Fürstliche Landgericht dem
Vorbringen der Beklagten stattgibt und sich für nicht zuständig
erklärt, während gleichzeitig das zuständige Gericht am Wohnsitz
der Beklagten aufgrund der von den Parteien geschlossenen,
klar formulierten Gerichtsstandsvereinbarung ebenfalls die
Zuständigkeit ablehnt. Unter diesen Umständen könnte der
Klägerin der wirksame Zugang zu den Gerichten, bei dem es sich,
wie der Gerichtshof betont hat, um ein wesentliches Element des
Rechtssystems des EWR handelt, verwehrt werden.7
Die EFTA-Überwachungsbehörde
Zulässigkeit
49. Die EFTA-Überwachungsbehörde hält fest, dass der
Gerichtshof Fragen für unzulässig erklären kann, bei denen
5

6

7

Es wird auf die Rechtssache E-5/10 Dr. Kottke, EFTA Court Report 2009-2010, S. 320,
Randnrn. 31 bis 32, verwiesen.
Es wird auf die Rechtssache C-231/03 Consorzio Aziende Metano (Coname), Slg. 2005,
I-7287, Randnr. 20, verwiesen.
Es wird auf die oben erwähnte Rechtssache Dr. Kottke, Randnr. 26, verwiesen. Ausserdem
wird auf Artikel 6 Absatz 1 der Europäischen Menschenrechtskonvention verwiesen.
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interpretation of EEA law bears no relation to the actual
facts of the main action or its purpose, or where the issue is
hypothetical.”8

50. In ESA’s view, it follows from the facts set out in the order for
reference that Section 53a(1) of the JN does not apply to a
situation such as that in the main proceedings. The parties to
those proceedings did not enter into an agreement conferring
jurisdiction on a “foreign court” within the meaning of Section
53a(1), that is, a court outside the Principality of Liechtenstein.
Conversely, the Plaintiff and the Defendant agreed to submit any
dispute following from their contract to the Vaduz Princely Court
of Justice, i.e. a domestic court. Thus, ESA understands that the
lack of public recording in Liechtenstein of the relevant clause
has no immediate consequences under national law regarding
the validity of the parties’ choice to confer jurisdiction on the
referring court.

51. Consequently, and notwithstanding the national court’s general
prerogative to determine both the need for an advisory opinion
and the relevance of the questions that it submits, ESA doubts
whether the questions referred are admissible within the meaning
of Article 34 SCA.
Substance
The first question
52. ESA understands that, by its first question, the national court
is asking what consequences should follow from the EEA law
prohibition on discrimination on grounds of nationality when
Liechtenstein nationals or companies and foreigners contract to
confer jurisdiction on the Liechtenstein Princely Court of Justice
without publicly registering that agreement, given that Section

8

Reference is made to Piazza, cited above, paragraph 21.
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„die verlangte Auslegung des EWR-Rechts ganz offensichtlich
in keiner Beziehung zum Sachverhalt oder Gegenstand des
Ausgangsverfahrens steht oder wenn die Frage hypothetischer
Natur ist“.8
50. Nach Auffassung der EFTA-Überwachungsbehörde ergibt sich
aus dem im Antrag auf Vorabentscheidung geschilderten
Sachverhalt, dass § 53a Absatz 1 JN auf ein Szenario wie jenes
des Ausgangsverfahrens nicht anwendbar ist. Die Parteien dieses
Verfahrens haben keine Vereinbarung geschlossen, mit der die
gerichtliche Zuständigkeit an ein „ausländisches Gericht“ im
Sinne des § 53a Absatz 1, also an ein Gericht ausserhalb des
Fürstentums Liechtenstein, übertragen wurde. Die Klägerin und
der Beklagte haben im Gegenteil vereinbart, bei vertraglichen
Streitigkeiten das Fürstliche Landgericht in Vaduz, d. h. ein
inländisches Gericht, anzurufen. Die EFTA-Überwachungsbehörde
geht daher davon aus, dass die fehlende öffentliche Beurkundung
der entsprechenden Klausel in Liechtenstein sich im nationalen
Recht nicht unmittelbar auf die Wirksamkeit der Entscheidung
der Parteien auswirkt, die gerichtliche Zuständigkeit an das
vorlegende Gericht zu übertragen.
51. Infolgedessen und unbeschadet des allgemeinen Vorrechts des
einzelstaatlichen Gerichts zur Einschätzung der Notwendigkeit
einer Vorabentscheidung und der Relevanz der vorgelegten
Fragen zweifelt die EFTA-Überwachungsbehörde an der
Zulässigkeit der vorgelegten Fragen im Sinne von Artikel 34 des
Überwachungsbehörde/Gerichtshof-Abkommens.
Vorlagefragen
Zur ersten Frage
52. Nach dem Verständnis der EFTA-Überwachungsbehörde will
das nationale Gericht mit seiner ersten Frage klären, welche
Konsequenzen das im EWR-Recht verankerte Verbot der
Diskriminierung aus Gründen der Staatsangehörigkeit nach
sich zieht, wenn liechtensteinische Staatsangehörige oder
Unternehmen mit Ausländern Verträge schliessen, in denen
die gerichtliche Zuständigkeit an das Fürstliche Landgericht in
8

Es wird auf die oben erwähnte Rechtssache Piazza, Randnr. 21, verwiesen.
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53a(1) of the JN would essentially oblige the same private parties
to publicly register, in Liechtenstein, a similar agreement to
confer jurisdiction on a foreign court.

53. ESA submits that any breach of the prohibition on discrimination
on grounds of nationality should not be resolved by according
other EEA nationals additional rights and, consequently, the
question should be answered in the negative.

54. As a starting point, ESA contends that the agreement in question
conferring jurisdiction on a Liechtenstein court is not covered
by Section 53a(1) of the JN. In ESA’s view, there is no reason
to assume that the agreement is invalid under the relevant
Liechtenstein legislation, as clauses conferring jurisdiction on the
courts of Liechtenstein do not need to be registered there.

55. In contrast, ESA continues, Section 53a(1) of the JN allows
private parties to contest the validity of agreements between
Liechtenstein nationals or Liechtenstein registered companies
and foreigners that confer jurisdiction on a foreign court but lack
public registration in Liechtenstein.

56. ESA notes that the general prohibition on discrimination on
grounds of nationality, under Article 4 EEA, applies independently
only to situations governed by EEA law for which the EEA
Agreement lays down no specific rules prohibiting discrimination.9
In the case at hand, questions of discrimination arise in the
context of a dispute on remuneration for the provision of certain
9

Reference is made to Case E-1/00 Islandsbanki-FBA [2000-2001] EFTA Ct. Rep. 8,
paragraphs 35 to 36; Case E-1/01 Einarsson [2002] EFTA Ct. Rep. 1, paragraph 38;
Piazza, cited above, paragraph 31; and Case E-7/07 Seabrokers [2008] EFTA Ct. Rep. 172,
paragraph 27.

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

470
434

Book 1

Report

Case
E-13/11

Liechtenstein übertragen wird, ohne dass diese Vereinbarung
öffentlich beurkundet wird, wenn man berücksichtigt, dass
§ 53a Absatz 1 JN dieselben privaten Parteien im Wesentlichen
dazu verpflichten würde, eine vergleichbare Vereinbarung zur
Übertragung der gerichtlichen Zuständigkeit an ein ausländisches
Gericht in Liechtenstein öffentlich beurkunden zu lassen.
53. Die EFTA-Überwachungsbehörde bringt vor, dass eine
Verletzung des Verbots der Diskriminierung aus Gründen der
Staatsangehörigkeit nicht beseitigt werden sollte, indem anderen
EWR-Staatsangehörigen zusätzliche Rechte zugestanden werden,
sodass die Frage abschlägig beantwortet werden sollte.
54. Die EFTA-Überwachungsbehörde geht davon aus, dass die
fragliche Gerichtsstandsvereinbarung zur Übertragung der
Zuständigkeit an ein liechtensteinisches Gericht nicht in den
Anwendungsbereich von § 53a Absatz 1 JN fällt. Der EFTAÜberwachungsbehörde zufolge besteht kein Grund zur Annahme,
dass die Vereinbarung nach anwendbarem liechtensteinischem
Recht unwirksam ist, da Klauseln zur Übertragung der
Zuständigkeit an die liechtensteinischen Gerichte nicht öffentlich
in Liechtenstein beurkundet werden müssen.
55. Vielmehr, argumentiert die EFTA-Überwachungsbehörde weiter,
erlaubt § 53a Absatz 1 JN privaten Parteien die Anfechtung der
Wirksamkeit von Vereinbarungen zwischen liechtensteinischen
Staatsangehörigen oder in Liechtenstein eingetragenen
Unternehmen und Ausländern, in denen die Zuständigkeit an ein
ausländisches Gericht übertragen wird, die in Liechtenstein jedoch
nicht öffentlich beurkundet wurden.
56. Die EFTA-Überwachungsbehörde stellt fest, dass das allgemeine
Verbot der Diskriminierung aus Gründen der Staatsangehörigkeit
gemäss Artikel 4 EWR-Abkommen nur auf vom EWR-Recht
abgedeckte Fälle selbstständig anzuwenden ist, für die das
EWR-Abkommen keine speziellen Diskriminierungsvorschriften
vorsieht.9 In dem vorliegenden Verfahren stellen sich Fragen der
Diskriminierung im Zusammenhang mit einer Streitigkeit über die

9

Es wird auf Rechtssache E-1/00 Islandsbanki-FBA, EFTA Court Report 2000-2001, S. 8,
Randnrn. 35 bis 36, Rechtssache E-1/01 Einarsson, EFTA Court Report 2002, S. 1,
Randnr. 38, die oben erwähnte Rechtssache Piazza, Randnr. 31, und Rechtssache E-7/07
Seabrokers, EFTA Court Report 2008, S. 172, Randnr. 27, verwiesen.
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corporate consultancy services. Since Article 36 EEA requires,
inter alia, the elimination of all discrimination based on nationality
and place of residence,10 ESA does not consider it necessary to
conduct a separate assessment under Article 4 EEA.

57. Although of no direct application to the facts in the main
proceedings, ESA takes the view that Section 53(1) of the JN
(“the measure”) may give rise to issues of discrimination on
grounds of nationality within its scope of application. The
problem can arise in two situations: (i) in cases where a private
party to an agreement covered by that provision invokes Section
53a(1) JN to contest the jurisdiction of a national court in
another EEA State; and (ii) in cases where a Liechtenstein court
considers the jurisdiction of a national court in another EEA
State based on such an agreement invalid. In the former case,
the measure gives rise to a problematic situation because it is
normally for the foreign court seized to determine, according to
the law of the forum, whether it has jurisdiction over the matter.
In the latter case, applying the measure would result in the
impossibility of having the foreign court’s decision executed or
recognised in Liechtenstein, or taken into account in Liechtenstein
insolvency proceedings.

58. ESA notes that the measure results in a duty to publicly register
agreements conferring jurisdiction on a foreign court when
concluded (i) between non-Liechtenstein nationals (or companies)
and Liechtenstein nationals (or companies), or (ii) between
Liechtenstein nationals (or companies) in Liechtenstein. On
the other hand, identical jurisdiction agreements do not need
to be registered when they are concluded (iii) between non-

10

Reference is made to Case E-1/03 ESA v Iceland [2003] EFTA Ct. Rep. 143, paragraph 28.
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Vergütung der Erbringung bestimmter Unternehmensberatungsdienstleistungen. Da Artikel 36 EWR-Abkommen u. a. die
Beseitigung jeglicher Art von Diskriminierung auf der Grundlage
von Staatsangehörigkeit und Wohnsitz vorsieht,10 hält es die
EFTA-Überwachungsbehörde nicht für erforderlich, eine separate
Würdigung gemäss Artikel 4 EWR-Abkommen vorzunehmen.
57. Obschon dieser Umstand auf den Sachverhalt im Ausgangsverfahren keine direkte Anwendung findet, vertritt die EFTAÜberwachungsbehörde die Auffassung, dass § 53 Absatz 1 JN (im
Folgenden: Massnahme) innerhalb seines Anwendungsbereichs
zu Diskriminierungen aufgrund der Staatsangehörigkeit
führen könnte. Probleme können sich im Zusammenhang mit
zwei verschiedenen Szenarien ergeben: (i) in Fällen, in denen
eine private Vertragspartei, für die diese Bestimmung gilt,
auf der Basis von § 53a Absatz 1 JN die Zuständigkeit eines
nationalen Gerichts in einem anderen EWR-Staat bestreitet
und (ii) in Fällen, in denen ein liechtensteinisches Gericht die
Zuständigkeit eines nationalen Gerichts in einem anderen EWRStaat aufgrund einer solchen Vereinbarung als nicht gegeben
ansieht. Im ersten Fall ergibt sich aus der Massnahme eine
problematische Situation, da es in der Regel dem angerufenen
ausländischen Gericht obliegt, seine Zuständigkeit in der Sache
anhand des für den Gerichtsstand geltenden Rechts festzustellen.
Im zweiten Fall würde die Anwendung der Massnahme
dazu führen, dass die Vollstreckung oder Anerkennung der
Entscheidung des ausländischen Gerichts in Liechtenstein bzw.
ihre Berücksichtigung in liechtensteinischen Insolvenzverfahren
unmöglich ist.
58. Die EFTA-Überwachungsbehörde weist darauf hin, dass die
Massnahme in die Verpflichtung mündet, Verträge, die die
Zuständigkeit eines ausländischen Gerichts vorsehen, öffentlich
beurkunden zu lassen, wenn diese (i) zwischen anderen als
liechtensteinischen Staatsangehörigen (oder Unternehmen) und
liechtensteinischen Staatsangehörigen (oder Unternehmen)
oder (ii) zwischen liechtensteinischen Staatsangehörigen (oder
Unternehmen) in Liechtenstein abgeschlossen werden. Im

10

Es wird auf Rechtssache E-1/03 ESA v Iceland, EFTA Court Report 2003, S. 143, Randnr. 28,
verwiesen.
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Liechtenstein nationals (or companies) only, or (iv) between
Liechtenstein nationals (or companies) outside Liechtenstein.

59. According to ESA, the measure therefore enshrines a difference
in treatment between jurisdiction agreements where the parties
to such are purely domestic (group iv) and identical agreements
involving “mixed or diverse” – domestic and foreign – parties
(group i).

60. ESA submits that this difference in treatment is prohibited by the
EEA Agreement for two reasons.

61. First, otherwise identical jurisdiction agreements (groups i and
iv) are treated differently solely because of the foreign nationality
– or place of residence, in the case of companies – of one party.
In ESA’s view, this entails direct discrimination on grounds of
nationality which, in principle, is prohibited by Article 36 EEA.

62. Second, the measure also restricts fundamental freedoms
under the EEA Agreement. Article 36 EEA requires not only the
elimination of all discrimination based on nationality, but also the
abolition of any restriction, even if it applies without distinction to
national providers of services and to those of other States party
to the EEA Agreement. A measure that is liable to prohibit or
otherwise impede the provision of services between EEA States as
compared to the provision of services purely within one EEA State
constitutes a restriction.11

	Ibid.

11
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Gegensatz dazu müssen identische Gerichtsstandsvereinbarungen
nicht öffentlich beurkundet werden, wenn sie (iii) ausschliesslich
zwischen anderen als liechtensteinischen Staatsangehörigen
(oder Unternehmen) oder (iv) zwischen liechtensteinischen
Staatsangehörigen (oder Unternehmen) ausserhalb Liechtensteins
abgeschlossen werden.
59. Der EFTA-Überwachungsbehörde zufolge ist in der
Massnahme daher eine unterschiedliche Behandlung von
Gerichtsstandsvereinbarungen mit rein inländischen Parteien
(Gruppe iv) und identischen Vereinbarungen mit „gemischten oder
unterschiedlichen“, d. h. inländischen und ausländischen Parteien
(Gruppe i) verankert.
60. Laut der EFTA-Überwachungsbehörde ist diese unterschiedliche
Behandlung gemäss EWR-Abkommen aus zwei Gründen verboten.
61. Erstens werden ansonsten identische
Gerichtsstandsvereinbarungen (Gruppe i und iv) einzig aufgrund
der ausländischen Staatsbürgerschaft – oder des Wohnsitzes
bzw. des Sitzes bei Unternehmen – einer Partei unterschiedlich
behandelt. Nach Meinung der EFTA-Überwachungsbehörde
hat dies eine unmittelbare Diskriminierung aufgrund der
Staatsangehörigkeit zur Folge, die auf der Basis von Artikel 36
EWR-Abkommen grundsätzlich verboten ist.
62. Zweitens werden durch die Massnahme auch Grundfreiheiten
im Rahmen des EWR-Abkommens eingeschränkt. Artikel 36
EWR-Abkommen erfordert nicht nur die Beseitigung aller Arten
von Diskriminierung aufgrund der Staatsangehörigkeit, sondern
auch die Abschaffung jeglicher Beschränkung, selbst wenn diese
ohne Unterscheidung auf nationale Dienstleistungsanbieter und
solche aus anderen Ländern, die Parteien des EWR-Abkommens
sind, Anwendung findet. Eine Massnahme, die die Erbringung
von Dienstleistungen zwischen EWR-Staaten im Vergleich zur
Erbringung von rein inländischen Dienstleistungen in einem EWRStaats verhindern oder anderweitig behindern kann, stellt eine
Beschränkung dar.11

11

Ebenda.
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63. ESA submits that the measure impedes the cross-border provision
of services to Liechtenstein. Service providers in other EEA States
are less likely to provide services to Liechtenstein parties if they
cannot confer jurisdiction on the courts of their own or another
EEA State. In this regard, the measure makes it less attractive to
agree in contracts for such services a foreign jurisdiction than to
agree Liechtenstein jurisdiction where no public registration duty
is imposed.

64. ESA notes that the ECJ has held that a requirement to register
documents with national authorities can constitute a restriction
on the freedom to provide services.12 ESA contends that, in the
present case, the effect of the measure is to deprive a contract
with a foreign jurisdiction clause for the supply of services
to a Liechtenstein national of its validity or enforceability in
Liechtenstein. According to ESA, the present case must thus
be distinguished from the circumstances in Case C-291/09
Francesco Guarnieri.13 In that case, which concerned a dispute
relating to defective goods, the ECJ held that a rule relating to
security for costs was purely procedural and its purpose was not
to regulate trade in goods, and did not deprive the contract in
question of any legal effect.

65. In ESA’s view, the measure restricts not only the cross-border
provision of services to Liechtenstein but also access to the
courts of Liechtenstein by nationals of other EEA States who
12

13

Reference is made to Case C-515/08 Santos Palhota, judgment of 7 October 2010, not yet
reported, paragraphs 29 to 35.
Case C-291/09 Francesco Guarnieri, judgment of 7 April 2011, not yet reported.
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63. Die EFTA-Überwachungsbehörde stellt fest, dass die in Frage
stehende Massnahme die grenzüberschreitende Erbringung
von Dienstleistungen in Liechtenstein behindert. Es ist weniger
wahrscheinlich, dass Dienstleistungsanbieter aus anderen EWRStaaten Dienstleistungen für liechtensteinische Vertragspartner
erbringen, wenn sie nicht in der Lage sind, den Gerichtsstand
auf ihre eigenen Gerichte zu uebertragen oder in einen anderen
EWR-Staat zu verlegen. Somit ist es durch die Massnahme
weniger attraktiv, in Verträgen über derartige Dienstleistungen
einen ausländischen Gerichtsstand zu vereinbaren, als den
Gerichtsstand Liechtenstein zu wählen, wo keine Verpflichtung zur
öffentlichen Beurkundung besteht.
64. Die EFTA-Überwachungsbehörde weist darauf hin, dass dem
Gerichtshof der Europäischen Union zufolge die Verpflichtung
zur Beurkundung von Dokumenten bei nationalen Behörden
eine Beschränkung des freien Dienstleistungsverkehrs
darstellen kann.12 Laut der EFTA-Überwachungsbehörde
bedingt die Massnahme im vorliegenden Fall, dass man einem
Vertrag über die Erbringung von Dienstleistungen für einen
liechtensteinischen Staatsangehörigen, der eine Klausel enthält,
die einen ausländischen Gerichtsstand vorsieht, in Liechtenstein
die Wirksamkeit bzw. die Vollstreckbarkeit entzieht. Nach
Meinung der EFTA-Überwachungsbehörde muss zwischen dem
gegenständlichen Fall und den Umständen in der Rechtssache
C-291/09 Francesco Guarnieri unterschieden werden.13 In dieser
Rechtssache, die Streitigkeiten im Zusammenhang mit defekten
Waren betraf, stellte der Gerichtshof der Europäischen Union
fest, dass eine Regelung hinsichtlich der Prozesskostensicherheit
rein verfahrensrechtlicher Natur war und nicht darauf gerichtet,
den Warenverkehr zu regulieren, und keinen Einfluss auf die
Rechtswirksamkeit des fraglichen Vertrags hatte.
65. Die EFTA-Überwachungsbehörde vertritt die Auffassung,
dass die Massnahme nicht nur eine Beschränkung für die
grenzüberschreitende Erbringung von Dienstleistungen
für Liechtenstein darstellt, sondern auch für den Zugang
12

13

Es wird auf Rechtssache C-515/08 Santos Palhota, Urteil vom 7. Oktober 2010, noch nicht
in der amtlichen Sammlung veröffentlicht, Randnrn. 29 bis 35, verwiesen.
Rechtssache C-291/09 Francesco Guarnieri, Urteil vom 7. April 2011, noch nicht in der
amtlichen Sammlung veröffentlicht.
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seek the recognition or execution of foreign judgments against
Liechtenstein parties. Since the measure renders any execution
impossible in Liechtenstein of a decision issued by a foreign
court on the basis of a jurisdiction clause lacking domestic public
registration, assets held in Liechtenstein are less exposed to
execution compared to assets held elsewhere in the EEA.

66. ESA submits that the historical reason for the adoption of
the measure in 1924, that is, to strengthen the position of
the domestic courts vis-à-vis foreign jurisdictions in matters
concerning Liechtenstein nationals, fails to meet the settled test
for justification. It observes that a public policy provision may
only be relied upon if there is a genuine and sufficiently serious
threat to a fundamental interest of society.14 According to ESA,
the request for an Advisory Opinion does not set out any element
which points to any problem of such magnitude which needs
to be addressed more than 80 years after the adoption of the
discriminatory measure.

67. Moreover, ESA points out that, according to consistent ECJ caselaw, national legislation is appropriate to ensure attainment of
the objective it pursues, only if it genuinely reflects a concern
to attain it in a consistent and systematic manner.15 In ESA’s
view, whatever the policy objective pursued by the measure
today, this objective is pursued in an inconsistent manner. In

14

15

Reference is made to Piazza, cited above, paragraph 42; and, in relation to Article 33 EEA,
Case E‑3/98 Rainford-Towning [1998] EFTA Ct. Rep. 205, paragraph 42.
Reference is made to Case C-384/08 Attanasio Group [2010] ECR I-2055, paragraph 51;
Case C‑347/09 Dickinger & Ömer, judgment of 15 September 2011, not yet reported,
paragraph 56; Joined Cases C-159/10 and C-160/10 Fuchs and Köhler, judgment of 21
July 2011, not yet reported, paragraph 85; and Case C-212/08 Zeturf, judgment of 30
June 2011, not yet reported, paragraph 57.
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Staatsangehöriger anderer EWR-Staaten, welche die
Anerkennung oder Vollstreckung ausländischer Urteile gegenüber
liechtensteinischen Parteien anstreben, zu den liechtensteinischen
Gerichten. Da die Massnahme die Vollstreckung jeder
Entscheidung eines ausländischen Gerichts in Liechtenstein auf
der Grundlage einer im Inland nicht öffentlich beurkundeten
Gerichtsstandsklausel verunmöglicht, ist in Liechtenstein
gehaltenes Vermögen im Vergleich zu in anderen EWR-Ländern
gehaltenem Vermögen weniger pfändungsgefährdet.
66. Die EFTA-Überwachungsbehörde argumentiert, dass der
historische Grund für die Verabschiedung der Massnahme im
Jahr 1924, nämlich die Stärkung der Position der inländischen
Gerichte gegenüber ausländischen Gerichten in liechtensteinische
Staatsangehörige betreffenden Angelegenheiten, die etablierte
Rechtfertigungsprüfung nicht besteht. Die EFTA-Überwachungsbehörde stellt fest, dass die Berufung auf Gründe der öffentlichen
Ordnung nur im Falle einer echten und schwerwiegenden
Bedrohung eines grundlegenden Interesses der Gesellschaft
zulässig ist.14 Der Einschätzung der EFTA-Überwachungsbehörde
zufolge enthält der Antrag auf Vorabentscheidung kein Element,
das auf ein Problem von einer solchen Größenordnung
hindeutet, dass es über 80 Jahre nach der Verabschiedung der
diskriminierenden Massnahme in Angriff genommen werden
müsste.
67. Zudem hebt die EFTA-Überwachungsbehörde hervor, dass der
ständigen Rechtsprechung des Gerichtshofs der Europäischen
Union zufolge eine nationale Regelung nur dann geeignet ist, die
Verwirklichung des geltend gemachten Ziels zu gewährleisten,
wenn sie tatsächlich dem Anliegen gerecht wird, es in kohärenter
und systematischer Weise zu erreichen.15 Nach Auffassung der
14

15

Es wird auf die oben erwähnte Rechtssache Piazza, Randnr. 42, und in Bezug auf Artikel 33
EWR-Abkommen auf Rechtssache E‑3/98 Rainford-Towning, EFTA Court Report 1998,
S. 205, Randnr. 42, verwiesen.
Es wird auf Rechtssache C-384/08 Attanasio Group, Slg. 2010, S. I-2055, Randnr. 51,
Rechtssache C‑347/09 Dickinger & Ömer, Urteil vom 15. September 2011, noch nicht
in der amtlichen Sammlung veröffentlicht, Randnr. 56, die verbundenen Rechtssachen
C-159/10 und C-160/10 Fuchs und Köhler, Urteil vom 21. Juli 2011, noch nicht in der
amtlichen Sammlung veröffentlicht, Randnr. 85, und Rechtssache C-212/08 Zeturf, Urteil
vom 30. Juni 2011, noch nicht in der amtlichen Sammlung veröffentlicht, Randnr. 57,
verwiesen.
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this regard, ESA notes that the measure has recently been
amended to remove the requirement of registration of clauses
conferring jurisdiction in arbitration, which was necessary to
permit Liechtenstein to accede to the 1958 Convention on the
Recognition and Enforcement of Foreign Arbitral Awards. ESA
fails to see why the measure is still needed in the case of judicial
proceedings undertaken abroad whereas it is no longer regarded
necessary in public policy terms in the case of arbitration abroad.

68. Finally, ESA submits that the remedy to the discrimination
should not be the one that the national court appears to suggest.
In ESA’s view, the national court suggests the creation, by
interpretation of Article 36 EEA, of rights for non-Liechtenstein
nationals or companies not to be sued in a Liechtenstein court
unless that jurisdiction agreement is “publicly registered”. This
would, ESA continues, not only raise the practical question as
to where the parties should perform such a public registration
but also as to how. For instance, such public registration may be
unknown in other jurisdictions.

69. In ESA’s view, the solution to address any incompatibility with
the EEA Agreement should be to correct the situation within the
Liechtenstein legal order. In other words, the correct remedy to
address the discriminatory and restrictive effects of the relevant
Liechtenstein measure should not be equal treatment in illegality,
but a process to remove any elements which are in breach of EEA
law from the relevant national legislation.
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EFTA-Überwachungsbehörde wird das Ziel der Massnahme in
Bezug auf die öffentliche Ordnung – welches es heute auch
sein mag – uneinheitlich verfolgt. In diesem Zusammenhang
verweist die EFTA-Überwachungsbehörde darauf, dass die
Massnahme vor kurzem geändert und die Verpflichtung zur
Beurkundung von Klauseln zur Übertragung der Zuständigkeit
an ein Schiedsgericht gestrichen wurde. Dies war erforderlich,
um Liechtenstein den Beitritt zum Übereinkommen über die
Anerkennung und Vollstreckung ausländischer Schiedssprüche
von 1958 zu gestatten. Die EFTA-Überwachungsbehörde kann
nicht nachvollziehen, weshalb die Massnahme für im Ausland
durchgeführte Gerichtsverfahren noch erforderlich ist, während sie
bei ausländischen Schiedsgerichten im Kontext der öffentlichen
Ordnung nicht länger für notwendig erachtet wird.
68. Abschliessend bringt die EFTA-Überwachungsbehörde vor,
dass der Diskriminierung nicht so Abhilfe geschaffen werden
sollte, wie es das nationale Gericht vorzuschlagen scheint. Nach
dem Dafürhalten der EFTA-Überwachungsbehörde schlägt das
nationale Gericht vor, durch die Auslegung von Artikel 36 EWRAbkommen für andere als liechtensteinische Staatsangehörige
oder Unternehmen Rechte zu schaffen, nicht vor einem
liechtensteinischen Gericht geklagt zu werden, es sei denn, die
Gerichtsstandsvereinbarung ist „öffentlich beurkundet“. Dies
würde, so die EFTA-Überwachungsbehörde weiter, nicht nur
die praktische Frage aufwerfen, wo die Parteien eine solche
öffentliche Beurkundung vornehmen sollen, sondern auch, wie.
Beispielsweise könnte eine solche öffentliche Beurkundung in
anderen Gerichtsbarkeiten gar nicht bekannt sein.
69. Die EFTA-Überwachungsbehörde ist der Meinung, dass die
Lösung zur Beseitigung einer Unvereinbarkeit mit dem EWRAbkommen sein sollte, die liechtensteinische Rechtsordnung in
diesem Punkt zu ändern. Mit anderen Worten sollte die geeignete
Abhilfemassnahme zur Beseitigung der diskriminierenden
und beschränkenden Auswirkungen der gegenständlichen
liechtensteinischen Massnahme nicht eine Gleichbehandlung
im Unrecht , sondern ein Verfahren zur Entfernung aller im
Widerspruch zum EWR-Recht stehenden Elemente aus der
anwendbaren nationalen Gesetzgebung sein.
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The second question
70. In light of its proposed reply to the first question, ESA sees no
need for the Court to provide a separate reply to the second
question.
71. ESA proposes that the questions should be answered as follows:
It follows neither from Article 4 EEA nor from Article 36 EEA
that non-Liechtenstein EEA nationals may contest the validity of
private law agreements under Liechtenstein law entered into with
Liechtenstein nationals or Liechtenstein registered companies which
confer jurisdiction to the Liechtenstein judiciary but have not been
publicly recorded within the meaning of Article 53a section 1 of the
Liechtenstein Jurisdiction Law.
		

Per Christiansen

		Judge-Rapporteur

Case E-13/11 Granville Establishment v Volker Anhalt, Melanie Anhalt and
Jasmin Barbaro, née Anhalt

482
440

Book 1

Report

Case
E-13/11

Zur zweiten Frage
70. Angesichts ihrer vorgeschlagenen Antwort auf die erste Frage hält
es die EFTA-Überwachungsbehörde nicht für erforderlich, dass der
Gerichtshof die zweite Frage getrennt beantwortet.
71. Die EFTA-Überwachungsbehörde schlägt vor, die Fragen
folgendermassen zu beantworten:
Weder aus Artikel 4 noch aus Artikel 36 EWR-Abkommen lässt sich
ableiten, dass andere als liechtensteinische Staatsangehörige von
EWR-Staaten die Wirksamkeit nach liechtensteinischem Recht
geschlossener zivilrechtlicher Verträge anfechten können, die mit
liechtensteinischen Staatsangehörigen bzw. mit in Liechtenstein
eingetragenen Unternehmen abgeschlossen wurden und in denen
als Gerichtsstand Liechtenstein genannt wird, die jedoch nicht im
Sinne von § 53a Absatz 1 der liechtensteinischen Jurisdiktionsnorm
beurkundet wurden.
		

Per Christiansen

		
Berichterstatter
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Summary of the Judgment

1. When ESA, whether upon a
complaint or on its own motion,
considers that an EFTA State has
failed to fulfil an obligation under
the EEA Agreement, it is in the
interest of the proper functioning
of the EEA Agreement that ESA
proceeds within an appropriate
time when assessing whether to
bring a Contracting Party before
the Court. The Court recalls that
the aim of the Agreement is, in
particular, to promote a continuous
and balanced strengthening of
trade and economic relations
between the Contracting
Parties with equal conditions
of competition for citizens and
economic operators, and the
respect of the same rules. In the
matter brought before the Court

in the present case ESA has acted
without undue delay.
2. By maintaining a so-called
dual-track system, restricting the
rights of persons and undertakings
established in EEA States to own
holdings and exercise voting rights
in financial services infrastructure
institutions, Norway has infringed
Articles 31 and 40 of the EEA
Agreement.
3. The national rules relating to
the definition of when a person
is considered to be suitable to
exercise significant influence over
the management of a regulated
market or when there are objective
grounds to believe that controlling
interests might jeopardise the
sound and prudent management
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of the regulated market have not
been fully harmonised at EEA level.
Thus, the provisions at issue must
be assessed by reference to Articles
31 and 40 of the EEA Agreement.
4. The national measures at issue
must be regarded as “restrictions”
within the meaning of Article 40
EEA, since they are liable to prevent
or limit the acquisition of shares
in the undertakings concerned
or to deter investors from other
EEA States from investing in their
capital. Depending on the size of
shareholding and the shareholder
structure, the restrictions at issue
may concern Article 31 EEA.
5. National measures liable to
hinder or make less attractive the
exercise of fundamental freedoms
guaranteed by the EEA Agreement
require justification which may
be based on the grounds set out
in Article 33 EEA or on overriding
reasons of public interest, provided
that the national measures at
issue are appropriate to secure the
attainment of the objective which
they pursue and do not go beyond
what is necessary to attain it.
6. Objectives of contested
measures are to promote the
well-functioning and efficiency of
the financial markets by creating
safeguards against conflicts
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of interest and covert misuse
of powers in infrastructure
institutions, as well as to ensure
the independence, neutrality and
integrity of these institutions in
the market. These goals are
explicitly recognised in Directive
2004/39/EC.
7. The contested measures are in
principle suitable for ensuring the
public interest pursued. However
the dual-track system contained
in the contested legislation goes
beyond what is necessary to
achieve the objective pursued. It is
likely that measures other than the
contested system would prove to
be less restrictive and at the same
time equally effective.
8. Moreover, for a restriction
on a fundamental freedom to
be justified, it must satisfy the
principle of legal certainty. In
case where the acquisition of
shareholdings and the exercise
of voting rights above a certain
threshold are based on exceptions
to main rules, legal certainty
calls for those exceptions to be
sufficiently clear and precise.
The latitude of the discretion and
the uncertainty of the scope of
exemption laid down in the national
laws at issue entail an interference
with the principle of legal certainty.
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JUDGMENT OF THE COURT
16 July 2012
(Failure of an EEA State to fulfil obligations – Right of establishment – Free
movement of capital – Ownership limitations and voting right restrictions in
financial services infrastructure institutions – Proportionality – Legal certainty)

In Case E-9/11,
EFTA Surveillance Authority, represented by Xavier Lewis, Director,
Florence Simonetti, Deputy Director, and Gjermund Mathisen, Officer,
Department of Legal & Executive Affairs, acting as Agents,
applicant,
v
The Kingdom of Norway, represented by Pål Wennerås, Advocate, the
Attorney General of Civil Affairs, and Beate Gabrielsen and Janne Tysnes
Kaasin, Advisers, Ministry of Foreign Affairs, acting as Agents,
defendant,
APPLICATION for a declaration that by maintaining in force restrictions
on the rights of persons and undertakings established in EEA States to
own holdings and exercise voting rights in financial services infrastructure
institutions in Norway, such as provided for in Sections 35(1), (2), and
(3) and 36 of the Act of 29 June 2007 No 74 on Regulated Markets
(the Stock Exchange Act) and Sections 5-3(1), (2) and (3) and 5-4 of
the Act of 5 July 2002 on the Registration of Financial Instruments (the
Securities Depositories Act), the Kingdom of Norway has failed to fulfil its
obligations arising from Articles 31 EEA and 40 EEA.
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THE COURT,
composed of: Carl Baudenbacher, President and Judge Rapporteur, Per
Christiansen and Páll Hreinsson, Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the applicant, the defendant,
and the written observations of the Republic of Poland, represented by
Maciej Szpunar, Undersecretary of State, Ministry of Foreign Affairs,
acting as Agent, and the European Commission, represented by Elisabetta
Montaguti, Julie Samnadda and Radoslava Vasileva, Members of its Legal
Service, acting as Agents,
having regard to the Report for the Hearing,
having heard oral argument of the applicant, represented by its Agents
Xavier Lewis, Florence Simonetti and Gjermund Mathisen; the defendant,
represented by its Agent Beate Gabrielsen and by its Higher Executive
Officer Kristin Nordland Hansen; and the European Commission,
represented by its Agents Elisabetta Montaguti, Julie Samnadda and
Radoslava Vasileva, at the hearing on 24 April 2012,
gives the following

Judgment
I

Pre-litigation procedure
1

In 2001, ESA initiated a review of the legal framework for the
financial markets in Norway.

2

On 17 July 2003, ESA issued a letter of formal notice concluding
that certain provisions on financial infrastructure institutions in
Norwegian legislation infringed Article 40 of the EEA Agreement
(hereinafter “EEA”). The relevant Norwegian law at the time,
Act No 80/2000 on Stock Exchanges (hereinafter the “Stock
Exchange Act of 2000”) and Act No 64/2002 on Central
Securities Depositories (hereinafter the “CSD Act”), provided for a
restriction on stock exchange or securities depository ownership.
No shareholder was allowed to own more than 10 percent of the
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share capital or of voting rights. As for the exercise of voting
rights, no shareholder was allowed to cast votes representing
more than 10 percent of the total voting capital or 20 percent of
the stocks represented at the general meeting. Exceptions were
applicable under certain conditions.
3

On 1 June 2004, ESA delivered a reasoned opinion, concluding
that, by maintaining in force the aforementioned provisions
restricting the ownership and exercise of voting rights, Norway
had infringed Article 40 EEA. Thereafter, the Norwegian
Government informed ESA that a working group had been
established to revise the relevant legislation. During the
assessment period, ESA and Norway discussed the matter on
various occasions.

4

In a letter of 23 June 2009, the Norwegian Government informed
ESA that the Norwegian Parliament had adopted the Act of
19 June 2009 No 59 (lov 19. juni 2009 nr. 59 om endringer i
finansieringsvirksomhetsloven, børsloven, verdipapiregisterloven,
verdipapirhandelloven mv. (eierskap i finansinstitusjoner og i
infrastrukturforetak på verdpapirområadet)) amending the relevant
legislation to enter into force on 1 July 2009. The amendments
comprised, inter alia, an increase from 10 percent to 20 percent
in the threshold for ownership restrictions in relation to stock
exchanges and securities depositories and from 10 percent to
20 percent and from 20 percent to 30 percent in the thresholds
for the restrictions on voting rights. Further, holding acquisitions
in the segment between 10 percent and 20 percent were made
subject to a notification procedure. With some alterations, limited
exemptions continued to apply under certain conditions.

5

In light of the Act of 19 June 2009, ESA closed the case
concerning the earlier unamended legal framework by a decision
of 10 March 2010.

6

However, ESA was of the opinion that the amendments did not
sufficiently address the concerns raised in the reasoned opinion
of 1 June 2004. It therefore opened a new case, which forms the
basis of the present proceedings.
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7

On 16 December 2009, ESA issued a letter of formal notice to
Norway, in which it contended that the amended legislation in
force from 1 July 2009 was contrary to Article 31 EEA on the right
of establishment and Article 40 EEA on the free movement of
capital as well as Council Directive 88/361 EEC of 24 June 1988
for the implementation of Article 67 of the EEC Treaty.

8

The Norwegian Government replied to the letter of formal notice
on 8 March 2010 accepting ESA’s view that the legislation in
question entailed restrictions for the purposes of Articles 31
and 40 EEA. However, it argued that the restrictive provisions
were justified as suitable, necessary and proportionate means in
pursuit of legitimate objectives, such as ensuring independent
neutral stock exchanges and securities depositories.

9

On 15 December 2010, ESA delivered a reasoned opinion
concluding that Articles 31 and 40 EEA had been infringed,
questioning the justification, i.e. the proportionality, of the
restrictive measures at issue and requesting that Norway take the
necessary steps to comply with the reasoned opinion within two
months.

10

In its reply of 21 February 2011, the Norwegian Government
rejected ESA’s view, contending that there were no less restrictive
measures that were equally effective.

11

On that basis, ESA decided, on 20 July 2011, to bring the matter
before the Court under Article 31(2) of the Agreement between
the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice (hereinafter “SCA”). The Application was
registered at the Court on 21 July 2011.
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II EEA law
12

Article 31(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall
be no restrictions on the freedom of establishment of nationals of an
EC Member State or an EFTA State in the territory of any other of these
States. This shall also apply to the setting up of agencies, branches
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or subsidiaries by nationals of any EC Member State or EFTA State
established in the territory of any of these States.
Freedom of establishment shall include the right to take up and
pursue activities as self-employed persons and to set up and manage
undertakings, in particular companies or firms within the meaning of
Article 34, second paragraph, under the conditions laid down for its
own nationals by the law of the country where such establishment is
effected, subject to the provisions of Chapter 4.
13

Article 33 EEA reads:
The provisions of this Chapter and measures taken in pursuance
thereof shall not prejudice the applicability of provisions laid down by
law, regulation or administrative action providing for special treatment
for foreign nationals on grounds of public policy, public security or
public health.

14

The first paragraph of Article 34 EEA reads:
Companies or firms formed in accordance with the law of an EC
Member state or an EFTA State and having their registered office,
central administration or principal place of business within the territory
of the Contracting parties shall, for the purpose of this Chapter, be
treated in the same way as natural persons who are nationals of EC
Member States or EFTA States.

15

Article 40 EEA reads:
Within the framework of the provisions of this Agreement, there shall
be no restrictions between the Contracting Parties on the movement
of capital belonging to persons resident in EC Member States or
EFTA States and no discrimination based on the nationality or on the
place of residence of the parties or on the place where such capital is
invested. Annex XII contains the provisions necessary to implement
this Article.

16

Article 1(1) of Council Directive 88/361/EEC of 24 June 1988
for the implementation of Article 67 of the EEC Treaty (OJ
1988 L 178, p. 5), referred to at point 1 of Annex XII to the EEA
Agreement, (hereinafter “Directive 88/361”) reads:
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1. Without prejudice to the following provisions, Member States shall
abolish restrictions on movements of capital taking place between
persons resident in Member States. To facilitate application of this
Directive, capital movements shall be classified in accordance with
the Nomenclature in Annex I.
17

Article 4 of Directive 88/361 reads:
This Directive shall be without prejudice to the right of Member States
to take all requisite measures to prevent infringements of their laws
and regulations, inter alia in the field ... of prudential supervision of
financial institutions, ...
Application of those measures ... may not have the effect of impeding
capital movements carried out in accordance with Community law.

18

Article 1 of Directive 88/361 refers to a non-exhaustive
Nomenclature set out in Annex I to the Directive for the
classification of capital movements. Under heading I of Annex
I “Direct investments”, are listed, inter alia, the following capital
movements:
1. Establishment and extension of branches or new undertakings
belonging solely to the person providing the capital, and the
acquisition in full of existing undertakings.
2. Participation in new or existing undertaking with a view to
establishing or maintaining lasting economic links.
...
A – Direct investments on national territory by non-residents ...

19

Under the heading “Explanatory notes”, the expression “direct
investments” is assigned the following meaning:
Investments of all kinds by natural persons or commercial, industrial
or financial undertakings, and which serve to establish or to maintain
lasting and direct links between the person providing the capital and
the entrepreneur to whom or the undertaking to which the capital is
made available in order to carry on an economic activity. This concept
must therefore be understood in its widest sense.
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The undertakings mentioned under I-1 of the Nomenclature include
legally independent undertakings (wholly-owned subsidiaries) and
branches.
As regards those undertakings mentioned under I-2 of the
Nomenclature which have the status of companies limited by shares,
there is participation in the nature of direct investment where the block
of shares held by a natural person of another undertaking or any other
holder enables the shareholder, either pursuant to the provisions of
national laws relating to companies limited by shares or otherwise,
to participate effectively in the management of the company or in its
control.
20

Directive 2004/39/EC of the European Parliament and of the
Council of 21 April 2004 on markets and financial instruments
(hereinafter “MiFID”), as amended, referred to at point 30ca
of Annex IX to the EEA Agreement (subsequently renumbered
as 31ba by Decision No 114/2007 of 28 September 2007 [OJ
2007 L 47, p. 34, and EEA Supplement No 9, 21.2.2008, p. 28],
confirmed entry into force date 1 August 2009), was introduced
in the EEA Agreement by Decision No 65/2005 of the EEA Joint
Committee of 29 April 2005 (OJ 2005 L 239, p. 50, and EEA
Supplement No 46, 15.9.2005, p. 31). The confirmed entry
into force date of Decision No 65/2005 was 1 August 2007.
Provided no notification was made to the contrary, MiFID was to
be applied provisionally in Norway, pending the fulfilment of the
constitutional requirements, as of 29 October 2005.

21

Article 1(1) of MiFID reads:
This Directive shall apply to investment firms and regulated markets.

22

Points 14 and 27 of Article 4(1) of MiFID read:
For the purposes of this Directive, the following definitions shall apply:
…
(14) “Regulated market” means a multilateral system operated and/or
managed by a market operator, which brings together or facilitates the
bringing together of multiple third-party buying and selling interests
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in financial instruments – in the system and in accordance with its
nondiscretionary rules – in a way that results in a contract, in respect
of the financial instruments admitted to trading under its rules and/
or systems, and which is authorized and functions regularly and in
accordance with the provisions of Title III;
…
(27) “Qualifying holding” means any direct or indirect holding in an
investment firm which represents 10% or more of the capital or of the
voting rights, as set out in Article 9 and 10 of Directive 2004/109/
EC, taking into account the conditions regarding aggregation thereof
laid down in Article 12(4) and (5) of that Directive, or which makes it
possible to exercise a significant influence over the management of
the investment firm in which that holding subsists;
23

Article 10 of MiFID on shareholders and members with qualifying
holdings reads:
1. The competent authorities shall not authorise the performance
of investment services or activities by an investment firm until they
have been informed of the identities of the shareholders or members,
whether direct or indirect, natural or legal persons, that have qualifying
holdings and the amounts of those holdings.
The competent authorities shall refuse authorisation if, taking into
account the need to ensure the sound and prudent management of
an investment firm, they are not satisfied as to the suitability of the
shareholders or members that have qualifying holdings.
Where close links exist between the investment firm and other natural
or legal persons, the competent authority shall grant authorisation only
if those links do not prevent the effective exercise of the supervisory
functions of the competent authority.
2. The competent authority shall refuse authorisation if the laws,
regulations or administrative provisions of a third country governing
one or more natural or legal persons with which the undertaking has
close links, or difficulties involved in their enforcement, prevent the
effective exercise of its supervisory functions.
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3. Member States shall require any natural or legal person or such
persons acting in concert (hereinafter referred to as the proposed
acquirer), who have taken a decision either to acquire, directly or
indirectly, a qualifying holding in an investment firm or to further
increase, directly or indirectly, such a qualifying holding in an
investment firm as a result of which the proportion of the voting rights
or of the capital held would reach or exceed 20%, 30% or 50% or
so that the investment firm would become its subsidiary (hereinafter
referred to as the proposed acquisition), first to notify in writing the
competent authorities of the investment firm in which they are seeking
to acquire or increase a qualifying holding, indicating the size of the
intended holding and relevant information, as referred to in Article
10b(4).
Member States shall require any natural or legal person who has taken
a decision to dispose, directly or indirectly, of a qualifying holding in
an investment firm first to notify in writing the competent authorities,
indicating the size of the intended holding. Such a person shall
likewise notify the competent authorities if he has taken a decision to
reduce his qualifying holding so that the proportion of the voting rights
or of the capital held would fall below 20%, 30% or 50% or so that the
investment firm would cease to be his subsidiary.
Member States need not apply the 30% threshold where, in
accordance with Article 9(3)(a) of Directive 2004/109/EC, they apply
a threshold of one-third.
In determining whether the criteria for a qualifying holding referred
to in this Article are fulfilled, Member States shall not take into
account voting rights or shares which investment firms or credit
institutions may hold as a result of providing the underwriting of
financial instruments and/or placing of financial instruments on a
firm commitment basis included under point 6 of Section A of Annex
I, provided that those rights are, on the one hand, not exercised or
otherwise used to intervene in the management of the issuer and, on
the other, disposed of within one year of acquisition.
...

Case E-9/11 EFTA Surveillance Authority v The Kingdom of Norway

452

Book 1

Judgment

Case
E-8/11
E-9/11

5. Member States shall require that, if an investment firm becomes
aware of any acquisitions or disposals of holdings in its capital that
cause holdings to exceed or fall below any of the thresholds referred
to in the first subparagraph of paragraph 3, that investment firm is to
inform the competent authority without delay.
At least once a year, investment firms shall also inform the competent
authority of the names of shareholders and members possessing
qualifying holdings and the sizes of such holdings as shown, for
example, by the information received at annual general meetings
of shareholders and members or as a result of compliance with the
regulations applicable to companies whose transferable securities are
admitted to trading on a regulated market.
6. Member States shall require that, where the influence exercised
by the persons referred to in the first subparagraph of paragraph 1 is
likely to be prejudicial to the sound and prudent management of an
investment firm, the competent authority take appropriate measures to
put an end to that situation.
Such measures may consist in applications for judicial orders and/
or the imposition of sanctions against directors and those responsible
for management, or suspension of the exercise of the voting rights
attaching to the shares held by the shareholders or members in
question.
Similar measures shall be taken in respect of persons who fail to
comply with the obligation to provide prior information in relation
to the acquisition or increase of a qualifying holding. If a holding is
acquired despite the opposition of the competent authorities, the
Member States shall, regardless of any other sanctions to be adopted,
provide either for exercise of the corresponding voting rights to be
suspended, for the nullity of the votes cast or for the possibility of their
annulment.
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24

Article 10a of MiFID reads:
Assessment period
1. The competent authorities shall, promptly and in any event
within two working days following receipt of the notification required
under the first subparagraph of Article 10(3), as well as following the
possible subsequent receipt of the information referred to in paragraph
2 of this Article, acknowledge receipt thereof in writing to the proposed
acquirer.
The competent authorities shall have a maximum of sixty working
days as from the date of the written acknowledgement of receipt of
the notification and all documents required by the Member State to be
attached to the notification on the basis of the list referred to in Article
10b(4) (hereinafter referred to as the assessment period), to carry out
the assessment.
The competent authorities shall inform the proposed acquirer
of the date of the expiry of the assessment period at the time of
acknowledging receipt.
2. The competent authorities may, during the assessment period,
if necessary, and no later than on the 50th working day of the
assessment period, request any further information that is necessary to
complete the assessment. Such request shall be made in writing and
shall specify the additional information needed.
For the period between the date of request for information by the
competent authorities and the receipt of a response thereto by the
proposed acquirer, the assessment period shall be interrupted. The
interruption shall not exceed 20 working days. Any further requests
by the competent authorities for completion or clarification of the
information shall be at their discretion but may not result in an
interruption of the assessment period.
3. The competent authorities may extend the interruption referred
to in the second subparagraph of paragraph 2 up to 30 working days if
the proposed acquirer is:
(a) situated or regulated outside the Community; or
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(b) a natural or legal person not subject to supervision under this
Directive or Directives 85/611/EEC, 92/49/EEC, 2002/83/EC,
2005/68/EC or 2006/48/EC.
4. If the competent authorities, upon completion of the assessment,
decide to oppose the proposed acquisition, they shall, within two
working days, and not exceeding the assessment period, inform the
proposed acquirer in writing and provide the reasons for that decision.
Subject to national law, an appropriate statement of the reasons for
the decision may be made accessible to the public at the request of
the proposed acquirer. This shall not prevent a Member State from
allowing the competent authority to make such disclosure in the
absence of a request by the proposed acquirer.
5. If the competent authorities do not oppose the proposed
acquisition within the assessment period in writing, it shall be deemed
to be approved.
6. The competent authorities may fix a maximum period for
concluding the proposed acquisition and extend it where appropriate.
7. Member States may not impose requirements for the notification
to and approval by the competent authorities of direct or indirect
acquisitions of voting rights or capital that are more stringent than
those set out in this Directive ….
25

Article 10b of MiFID reads:
1. In assessing the notification provided for in Article 10(3) and the
information referred to in Article 10a(2), the competent authorities
shall, in order to ensure the sound and prudent management of the
investment firm in which an acquisition is proposed, and having regard
to the likely influence of the proposed acquirer on the investment firm,
appraise the suitability of the proposed acquirer and the financial
soundness of the proposed acquisition against all of the following
criteria:
(a) the reputation of the proposed acquirer;
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(b) the reputation and experience of any person who will direct
the business of the investment firm as a result of the proposed
acquisition;
(c) the financial soundness of the proposed acquirer, in particular
in relation to the type of business pursued and envisaged in the
investment firm in which the acquisition is proposed;
(d) whether the investment firm will be able to comply and continue
to comply with the prudential requirements based on this
Directive and, where applicable, other Directives, notably,
Directives 2002/87/EC and 2006/49/EC, in particular, whether
the group of which it will become a part has a structure that makes
it possible to exercise effective supervision, effectively exchange
information among the competent authorities and determine the
allocation of responsibilities among the competent authorities;
(e) whether there are reasonable grounds to suspect that, in
connection with the proposed acquisition, money laundering or
terrorist financing within the meaning of Article 1 of Directive
2005/60/EC is being or has been committed or attempted, or
that the proposed acquisition could increase the risk thereof.
In order to take account of future developments and to ensure the
uniform application of this Directive, the Commission, acting in
accordance with the procedure referred to in Article 64(2), may adopt
implementing measures which adjust the criteria set out in the first
subparagraph of this paragraph.
2. The competent authorities may oppose the proposed acquisition
only if there are reasonable grounds for doing so on the basis of the
criteria set out in paragraph 1 or if the information provided by the
proposed acquirer is incomplete.
3. Member States shall neither impose any prior conditions in
respect of the level of holding that must be acquired nor allow their
competent authorities to examine the proposed acquisition in terms of
the economic needs of the market.
4. Member States shall make publicly available a list specifying
the information that is necessary to carry out the assessment and
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that must be provided to the competent authorities at the time of
notification referred to in Article 10(3). The information required shall
be proportionate and adapted to the nature of the proposed acquirer
and the proposed acquisition. Member States shall not require
information that is not relevant for a prudential assessment.
5. Notwithstanding Article 10a(1), (2) and (3), where two or more
proposals to acquire or increase qualifying holdings in the same
investment firm have been notified to the competent authority, the
latter shall treat the proposed acquirers in a non-discriminatory
manner.
26

Title III of MiFID, consisting of Articles 36 to 47, deals with
“regulated markets”. Article 36 of MiFID reads:
Authorisation and applicable law
Member States shall reserve authorisation as a regulated market to
those systems which comply with the provisions of this Title.
Authorisation as a regulated market shall be granted only where the
competent authority is satisfied that both the market operator and the
systems of the regulated market comply at least with the requirements
laid down in this Title.
In the case of a regulated market that is a legal person and that is
managed or operated by a market operator other than the regulated
market itself, Member States shall establish how the different
obligations imposed on the market operator under this Directive are to
be allocated between the regulated market and the market operator.
The operator of the regulated market shall provide all information,
including a programme of operations setting out inter alia the types
of business envisaged and the organisational structure, necessary
to enable the competent authority to satisfy itself that the regulated
market has established, at the time of initial authorisation, all the
necessary arrangements to meet its obligations under the provisions of
this Title.
...
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Article 38 of MiFID reads:
Requirements relating to persons exercising significant influence over
the management of the regulated market
1. Member States shall require the persons who are in a position
to exercise, directly or indirectly, significant influence over the
management of the regulated market to be suitable.
2.

Member States shall require the operator of the regulated market:

(a) to provide the competent authority with, and to make public,
information regarding the ownership of the regulated market and/
or the market operator, and in particular, the identity and scale
of interests of any parties in a position to exercise significant
influence over the management;
(b) to inform the competent authority of and to make public any
transfer of ownership which gives rise to a change in the identity
of the persons exercising significant influence over the operation
of the regulated market.
3. The competent authority shall refuse to approve proposed
changes to the controlling interests of the regulated market and/or the
market operator where there are objective and demonstrable grounds
for believing that they would pose a threat to the sound and prudent
management of the regulated market.

III Norwegian rules on ownership and voting rights
limitations concerning stock exchanges and securities
depositories – factual and legal background
28

In accordance with Norwegian law, it is for each stock exchange
to determine, inter alia, the financial instruments which are
subject to regular trading and the investment firms which may
become members of it. Each stock exchange also verifies that
the listed companies and the market members act in accordance
with Norwegian law and the rules of the stock exchange. A stock
exchange is empowered to impose sanctions on its members and
the listed companies. It is also the takeover supervisory authority
as regards shares listed on the stock exchange. A stock exchange
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may demand information from issuers notwithstanding rules on
secrecy and confidentiality. Issuers are obliged to inform the stock
exchange when delaying the publication of inside information.
29

During the relevant time period, Oslo Stock Exchange, Oslo Børs
ASA (hereinafter “OSE”), was the only stock exchange operating in
the market for equities, bonds and other transferable securities.

30

A central securities depository (CSD) is a rights registry for
financial instruments. These instruments are dematerialised and
exist only as book entries in the register, which provide for legal
protection. All parties may rely on the accuracy and completeness
of the registered information.

31

The Norwegian system is a “direct holding system”, i.e. financial
instruments are normally registered in the name of the beneficial
owner. In indirect holding systems beneficial owners do not
have accounts in CSDs. Custodians or even sub-custodians,
i.e. normally banks or investment firms, hold the financial
instruments for the benefit of the beneficial owners. In such a setup, the information is kept by the custodians and not by a CSD.

32

Consequently, under Norway’s system, the information on the
investors’ Norwegian portfolio is kept by the CSD. The Norwegian
Financial Supervisory Authority and the Norwegian tax authorities
have access to the information in the register. Furthermore,
certain financial instruments, i.e. shares issued by Norwegian
public limited liability companies and Norwegian bonds, must be
registered in a CSD.

33

According to the CSD Act, a CSD is empowered to self-regulate,
inter alia, the registration process, the financial instruments which
may be registered and the entities which may operate an account.
Furthermore, most corporate actions affecting the registered
companies, e.g. takeovers, mergers, demergers and the issuing
of financial instruments, must be registered in accordance with
the Norwegian Securities Settlement System that is organised in
cooperation with the Central Bank of Norway.
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34

During the relevant time period, the Norwegian Securities
Depository, Verdipapirsentralen ASA (hereinafter “VPS”) operated
as a central securities depository.

35

Section 17 of the Stock Exchange Act reads:
(1) Prior notice must be given to the Financial Supervisory Authority
before acquiring any significant ownership interest in a regulated
market.
(2) A significant ownership interest means a direct or indirect
ownership interest that represents at least 10 percent of the
share capital or voting share capital, or that in some way makes
it possible to exercise significant influence over the management
of the undertaking. In this respect, shares owned by such
shareholders as mentioned in Section 18 shall be considered to
be equivalent to shares held by the person in question.
(3) The Financial Supervisory Authority shall, within three months
from the day it receives a notice as mentioned in paragraph
(1), refuse to agree to such an acquisition if it deems that the
shareholder in question is not suitable to ensure sound and proper
management of the undertaking.
(4) Any disposal of ownership interest that causes a shareholder’s
interest to fall below the limit mentioned in paragraph (2) must be
notified to the Financial Supervisory Authority.
(5) The provisions of this Section do not apply for acquisitions that
trigger an obligation to apply for permission according to Section
35(3). The same applies when a reduction of a holding triggers
the obligation to notify as stated in Section 35(3).

36

Section 35 of the Stock Exchange Act reads:
(1) No shareholder in a stock exchange may own more than 20
percent of the share capital or voting capital. Rights to acquire
shares are to be considered equivalent to holding of shares for
this purpose where such rights must be seen to represent a de
facto acquisition of shares. The Ministry may grant a time limited
exception from the requirements of this paragraph in special
circumstances.

Case E-9/11 EFTA Surveillance Authority v The Kingdom of Norway

460

Book 1

Judgment

Case
E-8/11
E-9/11

(2) The limitations in paragraph (1) shall not prevent a stock
exchange being wholly owned, 100 percent, by an undertaking
with head office in an EEA State which has no other activities
than management of its ownership of subsidiaries for the most
part operate or own regulated markets, similar markets places
or related infrastructure. Paragraph (1) applies equally to such
undertakings.
(3) Upon application the Ministry may grant an undertaking that
for the most part operates or owns a regulated market, similar
marketplaces or related infrastructure, permission to own shares
representing more than 20 percent of the share capital or voting
rights in a stock exchange or a holding company as mentioned in
paragraph (2). Such permission may only be given if the Ministry
finds that the owner is fit to ensure the good and proper operation
of the stock exchange in this assessment special weight shall be
put on:
(a) The owner’s previous conduct
(b) the owner’s available economic resources and the
consideration for proper operation
(c) whether the ownership can lead to undesirable effects for the
operations of the financial markets
(d) the competition related situation on the relevant market
(e) the possibility to exercise effective supervision, including
whether there is established co-operation with the supervisory
authorities in the owner’s home state,
(f) whether the ownership can affect rights and obligations of the
actors on the respective stock exchange, and
(g) whether the underlying ownership structure is compatible
with the considerations that this provision is intended to
ensure.
Owners that are granted permission according to this
paragraph, are also obliged to apply to the Ministry for a
permission when there are changes that lead to the relevant
person gaining control of a holding of, or voting rights for,
more than 1/3, 1/2, 2/3, or 9/10 of the shares. Upon
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reduction of a holding or voting rights referred to in the
previous sentence as well as in paragraph (1) a notification
shall be made to the Ministry.
(4) If a shareholder holds shares in contravention of the rules set out
in this Section, the Ministry may set a deadline for the ownership
interest to be brought into compliance with the provisions of this
Act. If this is not done within the deadline, the Ministry may sell
the shares in question in accordance with the regulations for
the compulsory sale of transferrable securities to the extent that
these apply. The provisions of Section 10-6 in connection with
Section 8-16 of the Legal Enforcement Act shall not apply. The
shareholder concerned shall be given two weeks’ notice prior to
such sale being undertaken.
(5) Until a sell-off or a compulsory sale has taken place, the
shareholder may not, as regards that part of the shares which
exceeds the permitted limit, exercise other rights in the
undertaking than the right to dividends and the right of preemption in the event of an increase in share capital.
(6) The Ministry may, by regulation, lay down more detailed rules
filling in the provisions of this Section.
37

Section 36 of the Stock Exchange Act on voting rights limitations
reads:
(1) At the general meeting of a stock exchange no shareholder may
cast votes representing more than 20 percent of the total voting
rights of the undertaking or for more than 30 percent of the votes
represented at the general meeting.
(2) The provision of this Section do not apply to the general meeting
of a stock exchange which is subject to the provisions of Section
35(1), third sentence or Section 35(2) or (3).

38

The CSD Act lays down corresponding provisions with respect to
securities depositories.

39

Section 5-2 of the CSD Act on the control of ownership reads:
(1) Prior notice must be given to the Financial Supervisory Authority
before acquiring any significant ownership interest in securities
depository.
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(2) A significant ownership interest means a direct or indirect
ownership interest that represents at least 10 percent of the share
capital or voting share capital, or that in some other way makes
it possible to exercise significant influence over the management
of the undertaking. In this respect, shares owned by such
shareholders as mentioned in Section 5-5 shall be considered to
be equivalent to shares held by the person in question.
(3) The financial Supervisory authority shall, within three months from
the day it receives a notice as mentioned in paragraph (1), refuse
to agree to such an acquisition if it deems that the shareholder in
question is not suitable to ensure sound and proper management
of the undertaking.
(4) Any disposal of ownership interest that causes a shareholder’s
interest to fall below the limit mentioned in the paragraph (2)
must be notified to the Financial Supervisory Authority.
(5) The provisions of this Section do not apply for acquisitions where
permission according to Section 5-3(3) must be applied for. The
same applies when a reduction of a holding triggers the obligation
to notify as stated in Section 5-3(3).
40

Section 5-3 of the CSD Act on ownership restrictions reads:
(1) No shareholder in a securities depository may own more than 20
percent of the share capital or voting capital. Rights to acquire
shares are to be considered equivalent to holdings of shares for
this purpose where such rights must be seen to represent a de
facto acquisition of the shares. The Ministry may grant a time
limited exemption from the requirements of this paragraph in
special circumstances.
(2) The limitations in paragraph (1) shall not prevent a securities
depository being wholly owned, 100 percent, by an undertaking
with head office in an EEA State which has no other activities than
management of its ownership of subsidiaries and the subsidiaries
for the most part operate or own securities depositories, similar
registration functions or related infrastructure. Paragraph (1)
applies equally to such undertakings.
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(3) Upon application the Ministry may grant an undertaking that for
the most part operates or owns securities depositories, similar
registration functions or related infrastructure, permission to own
shares representing more than 20 percent of the share capital or
voting rights in a securities depository or a holding company as
mentioned in paragraph (2). Such permission may only be given
if the Ministry finds that the owner is fit to ensure the good and
proper operation of the securities depository. In this assessment
special weight shall be put on:
(a) the owners’ previous conduct,
(b) the owners’ available economic resources and the
consideration for proper operation,
(c) whether the ownership can lead to undesirable effects for the
operations of the financial markets,
(d) the competition related situation on the relevant market,
(e) the possibility to exercise effective supervision, including
whether there is established co-operation with the supervisory
authorities in the owners’ home state,
(f) whether the ownership can affect rights and obligations of the
actors on the respective securities depository, and
(g) whether the underlying ownership structure of the owner is
compatible with the considerations that this provision is
intended to ensure.
Owners that are granted permission according to this paragraph,
are also obliged to apply to the Ministry for a permission when
there are changes that lead to the relevant person gaining control
of a holding of, or voting rights for, more than 1/3, 1/2, 2/3 or
9/10 of the shares. Upon reduction of a holding or voting rights
referred to in the previous sentence as well as in paragraph (1) a
notification shall be made to the Ministry.
(4) If a shareholder holds shares contravention of the rules set out in
this Section, the Ministry may set a deadline for the ownership
interest to be brought into compliance with the provisions of this
Act. If this is not done within the deadline, the Ministry may sell
the shares in question in accordance with the regulations for
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the compulsory sale of transferable securities to the extent that
these apply. The provisions of Section 10-6 in connection with
Section 8-16 of the Legal Enforcement Act shall not apply. The
shareholder concerned shall be given two week’s notice prior to
such sale being undertaken.
(5) Until a sell-off or a compulsory sale has taken place, the
shareholder may not; as regards that part of the shares which
exceeds the permitted limit, exercise other rights in the
undertaking than the right to dividends and the right of preemption in the event of an increase in share capital.
(6) The Ministry may, by regulation, lay down more detailed rules
filling in the provisions of this Section.
41

Section 5-4(3) and (4) of the CSD Act on voting rights restrictions
reads:
At the general meeting of a securities depository no shareholder
may cast votes representing more than 20 percent of the total
voting capital of the underrating, nor may any shareholder cast votes
representing more than 30 percent of the votes represented at the
general meeting.
The provisions of this Section do not apply to the general meeting of
a securities depository which is subject to the provisions of Section
5-3(1), third sentence or Section 5-3(2) or (3).

42

The aforementioned rules on ownership are based on a dualtrack system. Under this system, a distinction is made based on
the shareholder’s activity and the risk posed in relation to the
independence, neutrality and integrity of the relevant institution.
Therefore, shareholders who employ the services of a stock
exchange or CSD are subject to a main rule imposing an absolute
ceiling on ownership, with the possibility of exceptions only under
exceptional circumstances, and limited in time. On the other
hand, shareholders engaged in similar infrastructure activity are
eligible for an exception from that ceiling, subject to a suitability
assessment.
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IV Pleas and arguments of the parties
Introductory remarks
43

The applicant and defendant both contend that the national rules
in question should be assessed by reference to Articles 31 and
40 EEA in parallel. In their view, assessment of the compatibility
of Stock Exchange Act rules with the EEA Agreement may not be
limited to the MiFID rules, as the Commission proposes.

44

It is common ground between the parties that the limitations
on ownership and voting rights constitute restrictions for the
purposes of Articles 31 and 40 EEA. The parties also agree that
the objectives of the contested measures – maintaining the good
reputation of the financial sector by ensuring the independence,
neutrality and integrity of vital infrastructure institutions, such as
stock exchanges and central securities depositories – constitute
overriding reasons in the general interest capable of justifying
national restrictions on the freedom of establishment and the free
movement of capital. They further agree that the contested rules
are suitable. Hence, at issue is simply the question whether the
contested legislation is necessary.

The applicant
45

The applicant submits that, in accordance with settled caselaw, national provisions that apply to holdings by nationals of
an EEA State in the capital of a company established in another
EEA State, which give them definite influence on the company’s
decisions, and which allow them to determine its activities, fall
within the scope of the freedom of establishment. Acquisitions of
shares below this threshold come within the substantive scope of
the free movement of capital.

46

The applicant further asserts that the contested legislation should
be assessed by reference to Articles 31 and 40 EEA in parallel.
In the applicant’s view, the contested provisions restrict the
acquisition of shareholdings and exercise of voting rights above
the set threshold, regardless of whether the (underlying) holding
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gives a definite influence on the decisions of the stock exchange
or securities depository and allows the shareholder to determine
its activities. The applicant argues, however, that the latter is
usually the case. Thus, normally the freedom of establishment
is concerned. However, depending on the particular ownership
structure, there might also be cases in which a definite influence
on the decisions of the stock exchange or securities depository
is not given and the shareholder may not determine its activities.
Nonetheless, by reason of the holding’s size, such an acquisition
or an exercise of voting rights of that kind falls within the scope
of the national provisions. Accordingly, the contested legislation
encroaches upon the freedom of establishment and the free
movement of capital.
47

The applicant submits further that the contested limitations must
be assessed by reference to the primary law governing securities
depositories and stock exchanges. Contrary to the submission
advanced by the European Commission, assessment of the Stock
Exchange Act rules may not be limited to an examination of
secondary legislation in the form of the MiFID rules.

48

As regards the notion of “capital movements” specified in
Article 40 EEA, the applicant submits that Directive 88/361
and the Nomenclature in Annex I thereto have indicative value
in that connection. In the context of the contested provisions,
the applicant submits that “direct investments” under Heading
I of the Nomenclature constitutes the most pertinent category
of capital movements. In its view, that covers, inter alia, the
acquisition in full of existing undertakings as well as the
participation in new or existing undertakings. According to caselaw and in light of the explanatory notes to the Nomenclature,
direct investment of that kind is characterised by the possibility
to effectively participate in the management and control of the
company.

49

In the applicant’s view, the essential question is whether the
contested rules are necessary. In this respect, the applicant
submits that, subject to the limits set by the EEA Agreement, the
EEA States have discretion when setting the level of protection
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accorded to the good reputation of the financial sector by
ensuring the independence, neutrality and integrity of vital
infrastructure institutions, such as that which the contested
legislation seeks to achieve. The determination of the level chosen
is subject to judicial control.
50

The applicant contends that the high level of protection conferred
by the contested rules is lowered because of the exemptions in
relation to the contested thresholds that are provided for in the
Stock Exchange Act and the CSD Act. At a later stage of the
proceedings the applicant added that the defendant’s choice to
introduce exceptions reflects a level of protection below that of an
absolute prohibition. Thus, the level of protection chosen is not
so high that there cannot be a suitable alternative to a prohibition
on shareholdings exceeding certain limits and to a cap on voting
rights. The applicant argues that, for the purposes of determining
necessity, it has to be assessed whether the contested legislation
is functionally needed in order to achieve legitimate objectives
at the level of protection chosen by the EEA State concerned. In
that regard, an EEA State must always choose the least restrictive
measure available to achieve the protection sought, but whenever
there are alternatives that are equally limited in their restrictive
effects, a State is free to decide which to pursue.

51

The applicant contends that the prohibition on shareholdings
exceeding certain limits and the caps on voting rights provided
for in the contested legislation are unnecessary since there are
less restrictive measures available that are equally effective. In
the applicant’s view, a less restrictive option would be a legal
framework largely corresponding to Articles 10 to 10b of MiFID,
as amended, governing investment firms that provides for a more
comprehensive and detailed system of information disclosure,
notification requirements and enforcement measures essentially
aiming to secure the sound and prudent management of
investment firms.

52

In this respect, the applicant acknowledges, first, that MiFID
provides for a higher level of protection as regards investment
firms than for regulated markets since the provisions dealing with
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the latter have not been subject to corresponding amendments.
Second, it asserts that, subject to the necessary adaptations,
a system such as that specified in Articles 10 to 10b of MiFID
could provide for a level of protection as high as that ensured
by the contested legislation. Third, in its view, the adaptations
proposed would deal with the defendant’s (main) concerns, such
as leaving too little scope to take account of undesirable effects
on the operations of the financial markets. Other concerns,
such as the possibility that deviating from the current dualtrack system might enable a single shareholder to hinder a
proposal for adjustment of the statutes supported by other
shareholders, would be directly addressed by the system provided
for in Articles 10 to 10b of MiFID. Fourth, the applicant denies
Norway’s repeated assertion that it proposed an alternative that
would be singularly based on a discretionary assessment of
suitability. The alternative it proposes also envisages rules on the
provision of information, the exercise of supervision, cooperation
between relevant authorities and requirements for appropriate
enforcement. Fifth, in its view, such a system would conform
to MiFID requirements when employed for regulated markets.
Finally, the suggested alternative would be more conducive
than the contested national dual-track system to ensuring legal
certainty and to reconciling the legitimate objectives pursued
by the restrictive legislation with the exigencies of the internal
market.
53

The applicant also argues that the exemptions from the ownership
limitations and voting right restrictions are not sufficiently
certain or transparent, and are characterised by a broad
administrative discretion. It claims that decisive terms, the
application procedure and the time frame for an exemption are all
not defined. Thus, the level of foreseeability and legal certainty
afforded to economic operators is less than desirable.

The defendant
54

The defendant submits that the contested rules are identical as
regards the regulation of stock exchanges and CSDs and that the
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aims underlying the rules are the same. Thus, the assessment
should have the same outcome in respect of both types of
institution.
55

The defendant notes that the MiFID rules on “regulated markets”
constitute minimum harmonisation in relation, inter alia, to
stock exchanges. In the defendant’s view, the applicant has
acknowledged that the contested rules in the Stock Exchange
Act provide for a higher level of protection than the minimum
requirements laid down in the Directive. Moreover, CSDs do not
constitute a regulated market and fall outside of the scope of the
MiFID provisions. Hence, the subject matter of the application is
whether the contested rules comply with Articles 31 and 40 EEA.

56

As to the necessity of the contested rules, the defendant
emphasises the special nature of the business conducted by
stock exchanges and CSDs and to the vital role these institutions
play for the proper functioning of financial markets.

57

In this regard, the defendant contends that stock exchanges
have been attributed extensive regulatory functions in Norway.
Unlike the situation in most other countries, the stock exchange
has been appointed, for instance, as takeover authority and has
been given the power to sanction contraventions of the issuers’
obligation to disclose inside information. CSDs play a special
role in business similar to stock exchanges. They are subject to
a regulatory regime which is different from that applied in most
other countries. Thus, the Norwegian regulation is based on a
“direct holding” system, whereby the register of CSDs normally
contains full information on investors’ portfolios. At the same
time, the use of CSDs is mandatory for large groups of issuers
and investors.

58

In the defendant’s view, the EU legislative bodies have adopted
thus far only minimum harmonisation concerning stock
exchanges and no harmonisation measures concerning CSDs,
thus leaving it to the Member States to determine the level of
protection in relation to those sectors. The defendant observes
that the Commission consciously abstained from extending
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the proposed rules concerning investment firms, Articles 10 to
10b of MiFID, to regulated markets under Article 38 of MiFID
and, at the same time, emphasised that any future proposals
to this effect will take into account the special nature of the
business conducted by regulated markets as well as the views of
stakeholders and regulators.
59

The defendant contends that the exceptions provided for in
the Stock Exchange Act and the CSD Act have not significantly
lowered the level of protection ensured by the main prohibitions.
Taken in its entirety, the dual-track system constitutes a coherent
legal framework which ensures a high level of protection.

60

The defendant submits that the contested rules are necessary,
since there is no alternative which is equally effective and, at the
same time, less restrictive.

61

The defendant denies that a system based on an elaborate
suitability assessment, such as provided for in Articles 10 to 10b
of MiFID, regardless of any possible adaptations, is equally as
effective as and has less restrictive effects than the contested
legislation. In its view, it is difficult to see how replacing a system
mainly based on objective limitations with a system based on
discretionary assessments of suitability would not reduce the
level of protection. A system based on an absolute ceiling on
ownership will more effectively ensure the objectives of preserving
the independence, neutrality and integrity of stock exchanges
and CSDs than a system based on discretionary suitability
assessments. While the acquirer’s ownership share constitutes
an observable and useable parameter for assessing the influence
of the entity concerned, it is more difficult to assess beforehand
how a given degree of influence will be exercised, and what the
potential negative consequences may be. The defendant argues
that ESA’s proposal is clearly counter-intuitive and also runs
counter to the basic tenets of the relevant case-law.

62

Having regard to the preparatory works of the contested
legislation, the defendant asserts that the rules of the dualtrack system provide for coherent differentiation between
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different groups depending on the extent to which they may
pose a risk of conflicting interests capable of jeopardising the
actual and perceived independence, neutrality and integrity of
stock exchanges and CSDs. In this respect, the exceptions are
consistent with the principles of a dual-track system such as
the one implemented in Norway. The holding company exception
provided for in Section 35(2) of the Stock Exchange Act and
Section 5-3(2) of the CSD Act is intended simply to facilitate
a practical structure of stock exchange ownership, while the
material requirements still apply. As regards the restructuring
exception provided for in the final sentence of Section 35(1)
of the Stock Exchange Act and in the final sentence of Section
5-3(1) of the CSD Act, the purpose of this exemption is to
provide a temporary safety valve in extraordinary circumstances
where an application of the main rule would lead to unnecessary
formalism. This exception is the only one that involves an
element of discretion and is itself limited. Section 35(3) of the
Stock Exchange Act and Section 5-3(3) of the CSD Act establish
an exception from the main rule in relation to an undertaking
that in essence operates or owns a regulated market, similar
marketplaces or related infrastructure, subject to a suitability
assessment. As regards the latter, the rules lay down a list
of objective criteria which are to be taken into account when
assessing whether the owner is fit to ensure the good and proper
operation of the stock exchange or CSD.
63

As regards the level of foreseeability and legal certainty inherent
in the contested legislation and the elements of discretion
involved therein, the defendant acknowledges that national laws
cannot be devoid of objective criteria. However, the principle
of legal certainty does not preclude the possibility that such
criteria may also require national authorities to conduct partially
discretionary assessments, in particular where these assessments
must be supported by statements of reasons and are subject to
judicial review. The contested rules fulfil these requirements. In
that regard, the defendant emphasises that the Stock Exchange
Act and the CSD Act are supplemented by the Administration Act
of 1967 (forvaltningsloven), which requires a statement of reasons
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and provides for administrative appeal procedures (Section 28
et seq.). Furthermore, the defendant stresses that the Ministry’s
decisions are subject to judicial review.
The Republic of Poland
64

The Republic of Poland argues that the contested Norwegian
legislation does not amount to a restriction on the free movement
of capital or the freedom of establishment. The contested rules
apply in a non-discriminatory manner. Due to its rationale,
the Norwegian system does not hinder or make less attractive
the exercise of fundamental freedoms. On the contrary, the
limitations on ownership and/or voting ceilings create confidence
among investors that no domination will take place. Moreover,
the Norwegian system provides greater protection to minority
shareholders without imposing more burdensome restrictions
on major investors. Even if the contested rules are considered a
restriction under the relevant provisions of EEA law, they should
be regarded as both suitable and necessary for the achievement
of the objectives pursued.

The Commission
65

According to the Commission, it is crucial to the case that the
contested Stock Exchange Act rules have to be assessed solely by
reference to the relevant harmonising measure, namely MiFID. In
the Commission’s view, it follows from established case-law that in
the case of effective harmonisation an examination of contested
national measures by reference to primary law is excluded. As
regards the acquisition of shareholdings in regulated markets, the
focal provision is Article 38 of MiFID, since it provides for effective
harmonisation of that kind. As a next step, according to the
Commission, it has to be assessed whether there is some margin
of manoeuvre left to the EEA States. In the Commission’s view,
Article 38 of MiFID leaves some margin of manoeuvre. However,
in the case at hand, this is exceeded by Norwegian legislation as
Article 38 MiFID, unlike the national measures, is not premised
on an absolute prohibition. Further, any discretion of the EEA
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States must be exercised in a manner consistent with the aims
and objectives of the directive in question. The Commission
fears that the contested national legislation may not achieve the
principal aim of cross-border market integration since it is tilted
in favour of State intervention in the public interest. As regards
the provisions covering securities depositories, the Commission
supports ESA’s line of argument and submits that they should be
examined under Articles 31 and 40 EEA, especially in relation to
the proportionality thereof.
66

Reference is made to the Report for the Hearing for a more
complete account of the facts, the pre-litigation procedure and
the legal background as well as the arguments of the parties and
those who submitted written and oral observations.

V Findings of the Court
67

ESA argues that the provisions in the Stock Exchange Act and the
CSD Act imposing limitations on ownership and the exercise of
voting rights in relation to stock exchanges and central securities
depositories are incompatible with Articles 31 and 40 EEA. The
rules in question prohibit the holding of more than 20 percent of
the shares in stock exchanges or central securities depositories,
as well as the voting of more than 20 percent of the total voting
capital or 30 percent of the shares represented at a general
meeting.

68

When ESA, whether upon a complaint or on its own motion,
considers that an EFTA State has failed to fulfil an obligation
under the EEA Agreement, it is in the interest of the proper
functioning of the EEA Agreement that ESA proceeds within an
appropriate time when assessing whether to bring a Contracting
Party before the Court. The Court recalls that the aim of the
Agreement is, in particular, to promote a continuous and balanced
strengthening of trade and economic relations between the
Contracting Parties with equal conditions of competition for
citizens and economic operators, and the respect of the same
rules. In the matter brought before the Court in the present case,
i.e. the proceedings that result from the letter of formal notice
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issued on 16 December 2009, ESA has acted without undue
delay.
Applicable law
69

The applicant and defendant both argue that there is no
secondary EEA law regulating the measures laid down in the
CSD Act, that Title III of MiFID on regulated markets constitutes
minimum harmonisation as regards the contested rules of the
Stock Exchange Act, and that the contested provisions of the
Norwegian Stock Exchange Act and Securities Depositories Act
fall within the scope of Articles 31 and 40 EEA.

70

As regards secondary EEA law, it is correct to assert that there
is no such legislation governing the matters regulated in the
contested national legislation on CSDs. On the other hand, the
rules in Title III of MiFID on regulated markets address matters
regulated in the contested provisions of the Stock Exchange Act.

71

In its written observations, the Commission claims that national
measures such as those laid down in the Stock Exchange Act
which impose a cap of 20 percent on the ownership of shares and
a cap of 20 percent or as the case may be 30 percent on voting
rights save where expressly authorised by the competent authority
or where an exception applies should be examined in the light of
the relevant provisions of MiFID, in particular Article 38 thereof.

72

Where a sphere of economic activity has been the subject of
exhaustive harmonisation at EEA level, any national measure
relating thereto must be assessed in the light of the provisions of
the harmonising measure and not those of primary EEA law (see,
for comparison, Case C-463/01 Commission v Germany [2004]
ECR I-11734, paragraph 36, and the case-law cited). The Court
must therefore determine whether the harmonisation brought
about by MiFID precludes the compatibility of the contested rules
of the Norwegian Stock Exchange from being examined under
primary EEA law.
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73

In relation to the provisions of EEA law applicable in
circumstances such as those in the present proceedings, the
Court notes that certain aspects of the matters regulated in the
contested provisions of the Stock Exchange Act may come within
the scope of MiFID, as is clear from Article 38(1) of the Directive.
According to that article, EEA States shall require the persons
who are in a position to exercise, directly or indirectly, significant
influence over the management of the regulated market to be
suitable.

74

Moreover, under the second paragraph of the same Article, EEA
States shall require the operator of the regulated market to
provide certain information to the competent authority. Article
38(3) of MiFID further states that the competent authority shall
refuse to approve proposed changes to controlling interests of
the regulated market and/or the market operator where there
are objective and demonstrable grounds for believing that they
would pose a threat to the sound and prudent management of the
regulated market.

75

However, Article 38 of MiFID does not define when a person
falling under the purview of Article 38(1) is to be deemed
suitable. Nor does it define what constitutes objective and
demonstrable grounds for believing that changes to controlling
interests of a regulated market would pose a threat to the sound
and prudent management of the regulated market.

76

It must also be kept in mind, as follows from recitals 64 to 66 in
the preamble to MiFID, that the Directive is essentially confined
to setting out framework principles, and that further technical
implementing measures are to be adopted by the Commission
with the assistance of a committee. The Court notes that no such
measures have been undertaken in relation to the requirements
specified in Title III of the Directive.

77

In this regard that the system provided for regulated markets
in Article 38 of MiFID is less comprehensive than the one
established for shareholders and members with qualifying
holdings in investment firms in Articles 10 to 10b of MiFID.
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Accordingly, the national rules relating to the definition of when
a person is considered to be suitable to exercise significant
influence over the management of a regulated market or when
there are objective grounds to believe that controlling interests
might jeopardise the sound and prudent management of the
regulated market have not been fully harmonised at EEA level.
Thus, the provisions at issue in the current proceedings must be
assessed by reference to Articles 31 and 40 EEA.

Restriction under Articles 31 and 40 EEA
79

According to established case-law, Article 31 EEA prohibits all
restrictions on the freedom of establishment within the European
Economic Area, whereas Article 40 EEA generally prohibits all
restrictions on the free movement of capital between EEA States
(compare, to that effect, Case C‑483/99 Commission v France
[2002] ECR I-4781, paragraphs 35 and 40, and Case C‑98/01
Commission v United Kingdom [2003] ECR I-4641, paragraphs 38
and 43).

80

The Court holds that, having regard to Heading I “Direct
investments”, items (1) and (2), set out in Annex I to Directive
88/361/EEC, the national measures at issue must be regarded
as “restrictions” within the meaning of Article 40 EEA, since
they are liable to prevent or limit the acquisition of shares in the
undertakings concerned or to deter investors from other EEA
States from investing in their capital (compare to that effect, in
particular, Commission v France, cited above, paragraph 41, and
Case C‑174/04 Commission v Italy [2005] ECR I-4933, paragraphs
30 and 31).

81

Depending on the size of the shareholding and the shareholder
structure, the restrictions at issue may concern the freedom
of establishment under Article 31 EEA (see Case E-2/06 ESA v
Norway [2007] EFTA Ct. Rep. 167, paragraph 64 et seq., and, for
comparison, Case C‑524/04 Test Claimants in the Thin Cap Group
Litigation [2007] ECR I‑2107, paragraph 27). An acquisition of
a shareholding exceeding 20 percent of the share capital may
or may not give definite influence on the decisions of the stock
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exchange or securities depository and may or may not allow the
shareholder to determine its activities.
82

National measures liable to hinder or make less attractive
the exercise of fundamental freedoms guaranteed by the EEA
Agreement, such as the contested rules, are an encroachment
upon these freedoms requiring justification (see ESA v Norway,
cited above, paragraph 64 et seq.).

Justification
83

According to established case-law, a national measure which
hinders the freedom of establishment laid down in Article 31 EEA
or restricts the free movement of capital under Article 40 EEA
can be justified on the grounds set out in Article 33 EEA or by
overriding reasons in the public interest, provided that they are
appropriate to secure the attainment of the objective which they
pursue and do not go beyond what is necessary in order to attain
it (compare, as regards freedom of establishment, ESA v Norway,
cited above, paragraph 64 et seq.).

84

The applicant and the defendant submit that the objectives of
the contested measures are to promote the well-functioning
and efficiency of the financial markets by creating safeguards
against conflicts of interests and covert misuse of powers in
infrastructure institutions such as the ones at issue as well as
to ensure the independence, neutrality and integrity of these
important financial infrastructure institutions in the market.
They agree that those aims pursued are overriding reasons in
the general interest capable of justifying national measures
restricting the freedoms established by Articles 31 and 40 EEA.

85

These goals are explicitly recognised in MiFID, which is based on
the objective of “upholding the integrity and overall efficiency
of the financial system”. Further, pursuant to Article 38(3) of
MiFID, EEA States are required to ensure the sound and prudent
management of a regulated market in case of acquisitions of
shareholdings giving controlling interests. Consequently, as
regards regulated markets, a national rule that aims at ensuring
the proper assessment of such acquisitions or disposals is
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required as a matter of EEA law. Moreover, those underlying
principles are of a general nature.
86

Hence, the Court holds that the objectives of the contested
national legislation reflect overriding reasons in the general
interest capable of justifying national measures restricting the
freedoms established by Articles 31 and 40 EEA (see Case
E-2/01 Dr Franz Martin Pucher [2002] EFTA Ct. Rep. 46, paragraph
32). In particular, this is the case with regard to infrastructure
institutions such as a stock exchange and a central securities
depository. Moreover, as pointed out by the defendant, these
institutions also have certain public law functions, and may to
some extent be exposed to conflicts of interest.

Suitability and proportionality
87

In order to be justified, the contested rules must be suitable for
achieving the intended objectives, and they must not go beyond
what is necessary in order to attain the legitimate objectives
which they pursue (see, inter alia, Case E-10/04 Piazza [2005]
EFTA Ct. Rep. 76, paragraph 39).

88

Moreover, according to settled case-law, it is for the EEA State
which invokes a derogation from one of the fundamental
freedoms to show in each individual case that their rules are
necessary and proportionate to attain the aim pursued (see, to
that effect, Case E-9/00 ESA v Norway [2002] EFTA Ct. Rep. 72,
paragraph 54).

89

The reasons which may be invoked by an EEA State by way
of justification must be accompanied by an analysis of the
appropriateness and proportionality of the restrictive measure
adopted by that State and specific evidence substantiating its
arguments (see, for comparison, as regards the free movement of
goods, Case C‑254/05 Commission v Belgium [2007] ECR I-4269,
paragraph 36; concerning the free movement of persons, Case
C‑147/03 Commission v Austria [2005] ECR I‑5969, paragraph
63; and in the context of the freedom to provide services, Case
C‑8/02 Leichtle [2004] ECR I-2641, paragraph 45).
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90

The Court notes that the contested measures are in principle
suitable for ensuring the public interests pursued. The defendant
has inter alia demonstrated that given the general rule of
Norwegian company law which provides that a shareholder
representing more than a third of the share capital or votes cast
at the general meeting may block changes to the company’s
statutes, the limitations on ownership and voting rights guarantee,
that a single owner cannot hinder an adjustment of the statutes
supported by the other shareholders.

91

The question therefore is whether the dual-track system contained
in the contested legislation is necessary.

92

In this regard, it must be observed that the contested provisions
make a distinction with regard to the limitations on ownership
and voting rights, depending on the activities of the shareholder
in question. On the one hand, Section 35(1) of the Stock
Exchange Act entails a general prohibition on owning more than
20 percent of share capital or voting capital in a stock exchange,
from which only a time limited exception may be granted in
special circumstances.

93

According to Section 35(3) of the same Act, however, an
undertaking that for the most part operates or owns a regulated
market, similar marketplaces or related infrastructure may, upon
application, be granted permission to own shares representing
more than 20 percent of the share capital or voting rights in a
stock exchange or a holding company as mentioned in Section
35(2), provided that the owner is found to be fit to ensure the
good and proper operation of the stock exchange, pursuant to,
inter alia, the criteria listed in points (a) to (g) of Section 35(3).

94

It thus follows from the contested legislative provisions that
undertakings meeting the conditions of Section 35(3) of the
Stock Exchange Act may apply for permission from the competent
authority to own more than 20 percent of the share capital or
voting rights in a stock exchange. Moreover, the discretion of the
competent authority to determine whether an undertaking is fit
to ensure the good and proper operation of a stock exchange
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is governed by the criteria listed in the contested legislation,
subject to the obligation to state reasons and susceptible to
administrative appeal in accordance with the Administration Act
of 1967, all of which are conducive to effective judicial review.
95

However, other economic operators falling outside the category
defined in Section 35(3) of the Stock Exchange Act are, in
principle, excluded from owning more than 20 percent of the
share capital of a stock exchange, and, pursuant to Section 36
of the Stock Exchange Act, are subject to a parallel exclusion on
voting rights in general meetings of a stock exchange. Identical
exclusions also apply in relation to ownership and voting rights in
securities depositories pursuant to Section 5-3, 5-4(3) and 5-4(4)
of the CSD Act.

96

In this regard, the Court finds that the defendant has not
sufficiently demonstrated, at the level described in paragraphs 87
to 88 above, that other forms of control, even if administratively
more burdensome, may not achieve the relevant public interest
objectives in an equally effective way (see Case E‑2/06 ESA v
Norway, cited above, paragraph 88).

97

The Court holds that the dual-track system, which is based
on a fixed ownership ceiling for all economic operators falling
outside the ambit of Article 35(3) of the Stock Exchange Act,
goes beyond what is necessary to achieve the objective pursued.
In this respect, it must be recalled that the holding of shares in
contravention of the contested rules may lead to an compulsory
sale under Section 35(4) and (5) of the Stock Exchange Act and
Sections 5-4 and 5-5 of the Securities Depositories Act which is
subject to the exercise of discretion by the competent authority.

98

It is likely that measures other than the contested system would
prove to be less restrictive and within the boundaries of the EEA
Agreement and, at the same time, equally as effective to attain a
high level of protection such as the one sought by the defendant.
For example, a system based on a suitability assessment,
similar to the one presently only applicable to a limited group of
economic operators under Section 35(3) of the Stock Exchange
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Act and amended according to the specific circumstances of the
national market and the specific business conducted by stock
exchanges and CSDs and the legitimate public interests to be
attained would be less restrictive and, at the same time, equally
effective. The Court adds in this regard that a national system
intended to implement the Annexes to the EEA Agreement must
be designed in accordance with the general principles of EEA law.
99

In addition, the Court recalls that for a restriction on a
fundamental freedom to be justified, the measures must satisfy
the principle of legal certainty. This is a general principle of
EEA law (see, inter alia, Case E-1/04 Fokus Bank [2004] EFTA
Ct. Rep. 11, paragraph 37). In a case where the acquisition of
shareholdings and the exercise of voting rights above a certain
threshold are based on exceptions to main rules that provide for
an outright ban, legal certainty calls for those exceptions to be
sufficiently clear and precise.

100 In this regard, the Court recalls that, while the principle of legal
certainty does not preclude the conferral of discretionary powers
on the competent authorities, a system of prior administrative
approval must be based, as a general rule, on objective, nondiscriminatory criteria which are known in advance to the
undertakings concerned. All persons affected by a restrictive
measure of that type must have a legal remedy available to them
(see, for comparison, Case C‑463/00 Commission v Spain [2003]
ECR I‑4581, paragraph 69, and case-law cited). In the light of
those requirements, the Court holds that the latitude of the
discretion and the uncertainty of the scope of the exemption laid
down in the final sentence of Section 35(1) of the Stock Exchange
Act and the final sentence of Section 5-3(1) of the CSD Act entail
an interference with the principle of legal certainty.
101 In light of the above, the Court holds that, by maintaining in force
restrictions on the rights of persons and undertakings established
in EEA States to own holdings and exercise voting rights in
financial services infrastructure institutions in Norway, such as
provided for in Sections 35(1), (2) and (3), and 36 of the Stock
Exchange Act, and Sections 5-3(1), (2) and (3), and 5-4 of the
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CSD Act, the Kingdom of Norway has infringed Articles 31 and 40
of the EEA Agreement.

VI Costs
102 Under Article 66(2) of the Rules of Procedure, the unsuccessful
party is to be ordered to pay the costs if they have been applied
for in the successful party’s pleadings. The applicant has asked
that the defendant be ordered to pay the costs. Since the latter
has been unsuccessful, it must be ordered to pay the costs. The
costs incurred by those who have submitted observations are not
recoverable.
On those grounds,

THE COURT
hereby:
1.		 Declares that, by maintaining in force restrictions on the rights of
persons and undertakings established in EEA States to own holdings
and exercise voting rights in financial services infrastructure
institutions in Norway, such as provided for in Sections 35(1), (2)
and (3), and 36 of the Act of 29 June 2007 No 74 on Regulated
Markets (the Stock Exchange Act) and Sections 5-3(1), (2) and (3),
and 5-4 of the Act of 5 July 2002 on the Registration of Financial
Instruments (the Securities Depositories Act), the Kingdom of
Norway has failed to fulfil its obligations arising from Articles 31
and 40 of the EEA Agreement.
2.		 Orders the Kingdom of Norway to pay the costs of the proceedings.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on 16 July 2012
Kjartan Björgvinsson		

Carl Baudenbacher

Acting Registrar		

President
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REPORT FOR THE HEARING
in Case E-9/11
APPLICATION to the Court pursuant to the second paragraph of Article 31 of
the Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice in the case between the
EFTA Surveillance Authority
and
The Kingdom of Norway
seeking a declaration that by maintaining in force restrictions on the rights
of persons and undertakings established in EEA States to own holdings
and exercise voting rights in financial services infrastructure institutions
in Norway, such as provided for in Sections (35(1), (2), and (3) and 36 of
the Act of 29 June 2007 No 74 on Regulated Markets (the Stock Exchange
Act) and Sections 5-3(1), (2) and (3) and 5-4 of the Act of 5 July 2002
on the Registration of Financial Instruments (the Securities Depositories
Act), the Kingdom of Norway has failed to fulfil its obligations arising from
Articles 31 EEA and 40 EEA.

I

Introduction
1.

The case concerns provisions in the Norwegian Act of 29 June
2007 No 74 on Regulated Markets (hereinafter the “Stock
Exchange Act) and in the Act of July 2002 on the Registration of
Financial Instruments (hereinafter the “Securities Depositories
Act”) imposing ownership and voting rights limitations on stock
exchanges and central securities depositories (hereinafter also:
CSDs).

2.

The main rule prohibits the holding of more than 20 per cent of
the shares in stock exchanges or central securities depositories
as well as the voting of more than 20 per cent of the total voting
capital or 30 per cent of the shares represented at a general
meeting.

3.

There is no dispute between the EFTA Surveillance Authority
(hereinafter: ESA) and the Kingdom of Norway that the contested
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rules restrict the freedom of establishment and the freedom of
capital provided in Articles 31 and 40 EEA, and that the objectives
of the contested provisions – to ensure the independence,
neutrality and integrity of these infrastructure institutions in the
market – are overriding reasons in the general interest capable of
justifying national measures of free movement.
4.

In dispute is whether the contested measures go beyond what
is necessary to achieve the objectives and are consequently
incompatible with Articles 31 EEA and 40 EEA.

II Legal background
EEA law
5.

Article 31 of the Agreement on the European Economic Area
(hereinafter: EEA) reads:
1. Within the framework of the provisions of this Agreement, there
shall be no restrictions on the freedom of establishment of nationals
of an EC Member State or an EFTA State in the territory of any other
of these States. This shall also apply to the setting up of agencies,
branches or subsidiaries by nationals of any EC Member State or EFTA
State established in the territory of any of these States.
Freedom of establishment shall include the right to [...]set up and
manage undertakings, in particular companies or firms within the
meaning of Article 34, second paragraph, under the conditions
laid down for its own nationals by the law of the country where such
establishment is effected...

6.

The first paragraph of Article 34 EEA reads:
Companies or firms formed in accordance with the law of an EC
Member state or an EFTA State and having their registered office,
central administration or principal place of business within the territory
of the Contracting parties shall, for the purpose of this Chapter, be
treated in the same way as natural persons who are nationals of EC
Member States or EFTA States.
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7.

Article 40 EEA reads:
Within the framework of the provisions of this Agreement, there shall
be no restrictions between the Contracting Parties on the movement
of capital belonging to persons resident in EC Member States or
EFTA States and no discrimination based on the nationality or on the
place of residence of the parties or on the place where such capital is
invested...

8.

Article 1 of Council Directive 88/361/EEC of 24 June 1988
for the implementation of Article 67 of the Treaty1, referred to
at point 1 of Annex XII to the EEA Agreement, as adapted by
Protocol 1 thereto, (hereinafter “Directive 88/361”) reads:
1. Without prejudice to the following provisions, Member States shall
abolish restrictions on movements of capital taking place between
persons resident in Member States. To facilitate application of this
Directive, capital movements shall be classified in accordance with
the Nomenclature in Annex I.

9.

Article 4 of Directive 88/361 reads:
This Directive shall be without prejudice to the right of Member States
to take all requisite measures to prevent infringements of their laws
and regulations, inter alia in the field [...] of prudential supervision of
financial institutions,...
Application of those measures [...]may not have the effect of impeding
capital movements carried out in accordance with Community law.

10. Article 1 of Directive 88/361 refers to a non-exhaustive
Nomenclature in Annex I to the Directive for the notion of capital
movements. Under heading I of Annex I “Direct Investments” are
inter alia listed:
1. Establishment and extension of branches or new undertakings
belonging solely to the person providing the capital, and the
acquisition in full of existing undertakings.

1

OJ 1988 L 178, p. 5
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2. Participation in new or existing undertaking with a view to
establishing or maintaining lasting economic links.
...
A – Direct investments on national territory by non-residents [...]
11. Under Heading III of Annex I ”Operations in Securities normally
dealt on the Capital Market” are inter alia listed:
Shares and other securities of a participating nature
...
A – Transactions in securities on the capital market 1. Acquisition by
non-residents of domestic securities dealt in on a stock exchange (¹).
3. Acquisition by non-residents of domestic securities not dealt in on
a stock exchange
...
12. Under the heading “Explanatory notes”, the following meanings
are assigned to direct investments:
Investments of all kinds by natural persons or commercial, industrial
or financial undertakings, and which serve to establish or to maintain
lasting and direct links between the person providing the capital and
the entrepreneur to whom or the undertaking to which the capital is
made available in order to carry on an economic activity. This concept
must therefore be understood in its widest sense.
The undertakings mentioned under I-1 of the Nomenclature include
legally independent undertakings (wholly-owned subsidiaries) and
branches.
As regards those undertakings mentioned under I-2 of the
Nomenclature which have the status of companies limited by shares,
there is participation in the nature of direct investment where the block
of shares held by a natural person of another undertaking or any other
holder enables the shareholder, either pursuant to the provisions of
national laws relating to companies limited by shares or otherwise,
to participate effectively in the management of the company or in its
control.
...
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13. Article 1(1) of Directive 2004/39/EC of the European Parliament
and of the Council of 21 April 2004 on markets and financial
instruments, as amended2, referred to at Point 31ba of Annex IX
to the EEA Agreement, as adapted by Annex IX and Protocol 1
thereto, (hereinafter “MiFID”) reads:
This Directive shall apply to investment firms and regulated markets.
14. Article 4(1) points 14 and 27 MiFID read:
For the purposes of this Directive, the following definitions shall apply:
…
14) ‘Regulated market’ means a multilateral system operated and/or
managed by a market operator, which brings together or facilitates the
bringing together of multiple third‑party buying and selling interests
in financial instruments – in the system and in accordance with its
nondiscretionary rules – in a way that results in a contract, in respect
of the financial instruments admitted to trading under its rules and/
or systems, and which is authorized and functions regularly and in
accordance with the provisions of Title III;
…
27) ‘ Qualifying holding’ means any direct or indirect holding in an
investment firm which represents 10% or more of the capital or of the
voting rights, as set out in Article 9 and 10 of Directive 2004/109/
EC, taking into account the conditions regarding aggregation thereof
laid down in Article 12(4) and (5) of that Directive, or which makes it
possible to exercise a significant influence over the management of
the investment firm in which that holding subsists;
15. Article 10 MiFID on shareholders and members with qualifying
holdings reads:

2

Directive 2006/31/EC of the European Parliament and of the Council of 5 April 2006; Directive 2007/44/EC
of the European Parliament and of the Council of 5 September 2007; Directive 2008/10/EC of the European
Parliament and of the Council of 11 March 2008; Directive 2010/78/EU of the European Parliament and of
the Council of 24 November 2010.
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1. The competent authorities shall not authorise the performance
of investment services or activities by an investment firm until they
have been informed of the identities of the shareholders or members,
whether direct or indirect, natural or legal persons, that have qualifying
holdings and the amounts of those holdings.
The competent authorities shall refuse authorisation if, taking into
account the need to ensure the sound and prudent management of
an investment firm, they are not satisfied as to the suitability of the
shareholders or members that have qualifying holdings.
Where close links exist between the investment firm and other natural
or legal persons, the competent authority shall grant authorisation only
if those links do not prevent the effective exercise of the supervisory
functions of the competent authority.
2. The competent authority shall refuse authorisation if the laws,
regulations or administrative provisions of a third country governing
one or more natural or legal persons with which the undertaking has
close links, or difficulties involved in their enforcement, prevent the
effective exercise of its supervisory functions.
3. Member States shall require any natural or legal person or such
persons acting in concert (hereinafter referred to as the proposed
acquirer), who have taken a decision either to acquire, directly or
indirectly, a qualifying holding in an investment firm or to further
increase, directly or indirectly, such a qualifying holding in an
investment firm as a result of which the proportion of the voting rights
or of the capital held would reach or exceed 20%, 30% or 50% or
so that the investment firm would become its subsidiary (hereinafter
referred to as the proposed acquisition), first to notify in writing the
competent authorities of the investment firm in which they are seeking
to acquire or increase a qualifying holding, indicating the size of the
intended holding and relevant information, as referred to in Article
10b(4).
Member States shall require any natural or legal person who has taken
a decision to dispose, directly or indirectly, of a qualifying holding in
an investment firm first to notify in writing the competent authorities,
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indicating the size of the intended holding. Such a person shall
likewise notify the competent authorities if he has taken a decision to
reduce his qualifying holding so that the proportion of the voting rights
or of the capital held would fall below 20%, 30% or 50% or so that the
investment firm would cease to be his subsidiary.
Member States need not apply the 30% threshold where, in
accordance with Article 9(3)(a) of Directive 2004/109/EC, they apply
a threshold of one-third.
In determining whether the criteria for a qualifying holding referred
to in this Article are fulfilled, Member States shall not take into
account voting rights or shares which investment firms or credit
institutions may hold as a result of providing the underwriting of
financial instruments and/or placing of financial instruments on a
firm commitment basis included under point 6 of Section A of Annex
I, provided that those rights are, on the one hand, not exercised or
otherwise used to intervene in the management of the issuer and, on
the other, disposed of within one year of acquisition.
...
5. Member States shall require that, if an investment firm becomes
aware of any acquisitions or disposals of holdings in its capital that
cause holdings to exceed or fall below any of the thresholds referred
to in the first subparagraph of paragraph 3, that investment firm is to
inform the competent authority without delay.
At least once a year, investment firms shall also inform the competent
authority of the names of shareholders and members possessing
qualifying holdings and the sizes of such holdings as shown, for
example, by the information received at annual general meetings
of shareholders and members or as a result of compliance with the
regulations applicable to companies whose transferable securities are
admitted to trading on a regulated market.
6. Member States shall require that, where the influence exercised
by the persons referred to in the first subparagraph of paragraph 1 is
likely to be prejudicial to the sound and prudent management of an
investment firm, the competent authority take appropriate measures to
put an end to that situation.
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Such measures may consist in applications for judicial orders and/
or the imposition of sanctions against directors and those responsible
for management, or suspension of the exercise of the voting rights
attaching to the shares held by the shareholders or members in
question.
Similar measures shall be taken in respect of persons who fail to
comply with the obligation to provide prior information in relation
to the acquisition or increase of a qualifying holding. If a holding is
acquired despite the opposition of the competent authorities, the
Member States shall, regardless of any other sanctions to be adopted,
provide either for exercise of the corresponding voting rights to be
suspended, for the nullity of the votes cast or for the possibility of their
annulment.
16. Article 10a MiFID reads:
Assessment period
1. The competent authorities shall, promptly and in any event
within two working days following receipt of the notification required
under the first subparagraph of Article 10(3), as well as following the
possible subsequent receipt of the information referred to in paragraph
2 of this Article, acknowledge receipt thereof in writing to the proposed
acquirer.
The competent authorities shall have a maximum of sixty working
days as from the date of the written acknowledgement of receipt of
the notification and all documents required by the Member State to be
attached to the notification on the basis of the list referred to in Article
10b(4) (hereinafter referred to as the assessment period), to carry out
the assessment.
The competent authorities shall inform the proposed acquirer
of the date of the expiry of the assessment period at the time of
acknowledging receipt.
2. The competent authorities may, during the assessment period,
if necessary, and no later than on the 50th working day of the
assessment period, request any further information that is necessary to
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complete the assessment. Such request shall be made in writing and
shall specify the additional information needed.
For the period between the date of request for information by the
competent authorities and the receipt of a response thereto by the
proposed acquirer, the assessment period shall be interrupted. The
interruption shall not exceed 20 working days. Any further requests
by the competent authorities for completion or clarification of the
information shall be at their discretion but may not result in an
interruption of the assessment period.
3. The competent authorities may extend the interruption referred
to in the second subparagraph of paragraph 2 up to 30 working days if
the proposed acquirer is:
(a) situated or regulated outside the Community; or
(b) a natural or legal person not subject to supervision under
this Directive or Directives 85/611/EEC, 92/49/EEC ( 1 ),
2002/83/EC, 2005/68/EC ( 2 ) or 2006/48/EC ( 3 ).
4. If the competent authorities, upon completion of the assessment,
decide to oppose the proposed acquisition, they shall, within two
working days, and not exceeding the assessment period, inform the
proposed acquirer in writing and provide the reasons for that decision.
Subject to national law, an appropriate statement of the reasons for
the decision may be made accessible to the public at the request of
the proposed acquirer. This shall not prevent a Member State from
allowing the competent authority to make such disclosure in the
absence of a request by the proposed acquirer.
5. If the competent authorities do not oppose the proposed
acquisition within the assessment period in writing, it shall be deemed
to be approved.
6. The competent authorities may fix a maximum period for
concluding the proposed acquisition and extend it where appropriate.
7. Member States may not impose requirements for the notification
to and approval by the competent authorities of direct or indirect
acquisitions of voting rights or capital that are more stringent than
those set out in this Directive….
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17. Article 10b MiFID reads:
1. I n assessing the notification provided for in Article 10(3) and the
information referred to in Article 10a(2), the competent authorities
shall, in order to ensure the sound and prudent management of the
investment firm in which an acquisition is proposed, and having regard
to the likely influence of the proposed acquirer on the investment firm,
appraise the suitability of the proposed acquirer and the financial
soundness of the proposed acquisition against all of the following
criteria:
(a) the reputation of the proposed acquirer;
(b) the reputation and experience of any person who will direct
the business of the investment firm as a result of the proposed
acquisition;
(c) the financial soundness of the proposed acquirer, in particular
in relation to the type of business pursued and envisaged in the
investment firm in which the acquisition is proposed;
(d) whether the investment firm will be able to comply and continue
to comply with the prudential requirements based on this
Directive and, where applicable, other Directives, notably,
Directives 2002/87/EC and 2006/49/EC, in particular, whether
the group of which it will become a part has a structure that makes
it possible to exercise effective supervision, effectively exchange
information among the competent authorities and determine the
allocation of responsibilities among the competent authorities;
(e) whether there are reasonable grounds to suspect that, in
connection with the proposed acquisition, money laundering or
terrorist financing within the meaning of Article 1 of Directive
2005/60/EC is being or has been committed or attempted, or
that the proposed acquisition could increase the risk thereof.
In order to take account of future developments and to ensure the
uniform application of this Directive, the Commission, acting in
accordance with the procedure referred to in Article 64(2), may
adopt implementing measures which adjust the criteria set out in
the first subparagraph of this paragraph.
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2. The competent authorities may oppose the proposed acquisition
only if there are reasonable grounds for doing so on the basis of the
criteria set out in paragraph 1 or if the information provided by the
proposed acquirer is incomplete.
3. Member States shall neither impose any prior conditions in
respect of the level of holding that must be acquired nor allow their
competent authorities to examine the proposed acquisition in terms of
the economic needs of the market.
4. Member States shall make publicly available a list specifying
the information that is necessary to carry out the assessment and
that must be provided to the competent authorities at the time of
notification referred to in Article 10(3). The information required shall
be proportionate and adapted to the nature of the proposed acquirer
and the proposed acquisition. Member States shall not require
information that is not relevant for a prudential assessment.
5. Notwithstanding Article 10a(1), (2) and (3), where two or more
proposals to acquire or increase qualifying holdings in the same
investment firm have been notified to the competent authority, the
latter shall treat the proposed acquirers in a non-discriminatory
manner.
18. Title III of MiFID, consisting of Articles 36 to 47, deals with
“Regulated Markets”. Article 36MiFID reads:
Authorisation and applicable law
Member States shall reserve authorisation as a regulated market to
those systems which comply with the provisions of this Title.
Authorisation as a regulated market shall be granted only where the
competent authority is satisfied that both the market operator and the
systems of the regulated market comply at least with the requirements
laid down in this Title.
In the case of a regulated market that is a legal person and that is
managed or operated by a market operator other than the regulated
market itself, Member States shall establish how the different
obligations imposed on the market operator under this Directive are to
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be allocated between the regulated market and the market operator.
The operator of the regulated market shall provide all information,
including a programme of operations setting out inter alia the types
of business envisaged and the organisational structure, necessary
to enable the competent authority to satisfy itself that the regulated
market has established, at the time of initial authorisation, all the
necessary arrangements to meet its obligations under the provisions of
this Title.
...
19. Article 38 MiFID reads:
Requirements relating to persons exercising significant influence over
the management of the regulated market
1. Member States shall require the persons who are in a position
to exercise, directly or indirectly, significant influence over the
management of the regulated market to be suitable.
2.

Member States shall require the operator of the regulated market:

(a) to provide the competent authority with, and to make public,
information regarding the ownership of the regulated market and/
or the market operator, and in particular, the identity and scale
of interests of any parties in a position to exercise significant
influence over the management;
(b) to inform the competent authority of and to make public any
transfer of ownership which gives rise to a change in the identity
of the persons exercising significant influence over the operation
of the regulated market.
3. The competent authority shall refuse to approve proposed
changes to the controlling interests of the regulated market and/or the
market operator where there are objective and demonstrable grounds
for believing that they would pose a threat to the sound and prudent
management of the regulated market.
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20. Article 39 MiFID reads:
Organisational requirements
Member States shall require the regulated market:
(a) to have arrangements to identify clearly and manage the potential
adverse consequences, for the operation of the regulated market
or for its participants, of any conflict of interest between the
interest of the regulated market, its owners or its operator and
the sound functioning of the regulated market, and in particular
where such conflicts of interest might prove prejudicial to the
accomplishment of any functions delegated to the regulated
market by the competent authority;
(b) to be adequately equipped to manage the risks to which it is
exposed, to implement appropriate arrangements and systems
to identify all significant risks to its operation, and to put in place
effective measures to mitigate those risks;
(c) to have arrangements for the sound management of the technical
operations of the system, including the establishment of
effective contingency arrangements to cope with risks of systems
disruptions;
(d) to have transparent and non-discretionary rules and procedures
that provide for fair and orderly trading and establish objective
criteria for the efficient execution of orders;
(e) to have effective arrangements to facilitate the efficient and timely
finalisation of the transactions executed under its systems;
(f) to have available, at the time of authorisation and on an ongoing
basis, sufficient financial resources to facilitate its orderly
functioning, having regard to the nature and extent of the
transactions concluded on the market and the range and degree
of the risks to which it is exposed.
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National Law3
21. Section 2 of the Stock Exchange Act reads:
(1) The Act applies to the activities of regulated markets in Norway.
Chapter 6 of the Act [Sections 33 to 43] applies only to regulated
markets that are stock exchanges.
22. Section 3(1) of the Stock Exchange Act reads:
...
an undertaking authorised pursuant to Section 4 that decides
whether to admit financial instruments to listings on the market, and
that organises or operates a multilateral facility that provides the
conditions for regular trading of listed instruments in accordance with
legislation, regulations pursuant to legislation and objective trading
rules determined by the market itself;
23. Section 17 of the Stock Exchange Act reads:
(1) Prior notice must be given to the Financial Supervisory Authority
before acquiring any significant ownership interest in a regulated
market.
(2) A significant ownership interest means a direct or indirect
ownership interest that represents at least 10 percent of the share
capital or voting share capital, or that in some way makes it possible
to exercise significant influence over the management of the
undertaking. In this respect, shares owned by such shareholders
as mentioned in Section 18 shall be considered to be equivalent to
shares held by the person in question.
(3) The Financial Supervisory Authority shall, within three months
from the day it receives a notice as mentioned in paragraph (1), refuse
to agree to such an acquisition if it deems that the shareholder in
question is not suitable to ensure sound and proper management of
the undertaking.

3

Unofficial translations submitted by ESA; the translations have not been contested by
Norway.
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(4) Any disposal of ownership interest that causes a shareholder’s
interest to fall below the limit mentioned in paragraph (2) must be
notified to the Financial Supervisory Authority.
(5) The provisions of this Section do not apply for acquisitions that
trigger an obligation to apply for permission according to Section
35(3). The same applies when a reduction of a holding triggers the
obligation to notify as stated in Section 35(3).
24. Section 33(1) of the Stock Exchange Act reads:
The business of a stock exchange may only be carried out by an
undertaking that is authorised for this purpose by the Ministry.

...
25. Section 35 of the Stock Exchange Act reads:
(1) No shareholder in a stock exchange may own more than 20
percent of the share capital or voting capital. Rights to acquire shares
are to be considered equivalent to holding of shares for this purpose
where such rights must be seen to represent a de facto acquisitions
of shares. The Ministry may grant a time limited exception from the
requirements of this paragraph in special circumstances.
(2) The limitations in paragraph (1) shall not prevent a stock
exchange being wholly owned, 100 percent, by an undertaking
with head office in an EEA State which has no other activities than
management of its ownership of subsidiaries for the most part
operate or own regulated markets, similar markets places or related
infrastructure. Paragraph (1) applies equally to such undertakings.
(3) Upon application the Ministry may grant an undertaking that for
the most part operates or owns a regulated market, similar market
places or related infrastructure, permission to own shares representing
more than 20 percent of the share capital or voting rights in a stock
exchange or a holding company as mentioned in paragraph (2). Such
permission may only be given if the Ministry finds that the owner is fit
to ensure the good and proper operation of the stock exchange in this
assessment special weight shall be put on:
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(a) The owner’s previous conduct
(b) the owner’s available economic resources and the consideration
for proper operation
(c) whether the ownership can lead to undesirable effects for the
operations of the financial markets
(d) the competition related situation on the relevant market
(e) the possibility to exercise effective supervision, including whether
there is established co-operation with the supervisory authorities
in the owner’s home state,
(f) whether the ownership can affect rights and obligations of the
actors on the respective stock exchange, and
(g) whether the underlying ownership structure is compatible with the
considerations that this provision is intended to ensure.
Owners that are granted permission according to this paragraph, are
also obliged to apply to the Ministry for a permission when there are
changes that lead to the relevant person gaining control of a holding
of, or voting rights for, more than 1/3, 1/2, 2/3, or 9/10 of the
shares. Upon reduction of a holding or voting rights referred to in the
previous sentence as well as in paragraph (1) a notification shall be
made to the Ministry.
(4) If a shareholder holds shares contravention of the rules set out in
this Section, the Ministry may set a deadline for the ownership interest
to be brought into compliance with the provisions of this Act. If this
is not done within the deadline, the Ministry may sell the shares in
question in accordance with the regulations for the compulsory sale of
transferrable securities to the extent that these apply. The provisions
of Section 10-6 in connection with Section 8-16 of the Legal
Enforcement Act shall not apply. The shareholder concerned shall be
given two weeks’ notice prior to such sale being undertaken.
(5) Until a sell-off or a compulsory sale has taken place, the
shareholder may not, as regards that part of the shares which exceeds
the permitted limit, exercise other rights in the undertaking than
the right to dividends and the right of pre-emption in the event of an
increase in share capital.
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(6) The Ministry may, by regulation, lay down more detailed rules
filling in the provisions of this Section.
26. Section 36 of the Stock Exchange Act on voting rights limitations
reads:
(1) At the general meeting of a stock exchange no shareholder may
cast votes representing more than 20 percent of the total voting rights
of the undertaking or for more than 30 percent of the votes represented
at the general meeting.
(2) The provision of thie Section do not apply to the general meeting
of a stock exchange which is subject to the provisions of Section
35(1), third sentence or Section 35(2) or (3).
27. The Securities Depositories Act lays down corresponding
provisions with respect to securities depositories.
28. Section 1-3 of the Securities Depositories Act reads:
“In this Act, “securities depository” means an undertaking authorised
under this Act to operate registration of financial instruments.”
29. Section 5-2 of the Securities Depositories Act on ownership
control reads:
(1) Prior notice must be given to the Financial Supervisory Authority
before acquiring any significant ownership interest in securities
depository.
(2) A significant ownership interest means a direct or indirect
ownership interest that represents at least 10 percent of the share
capital or voting share capital, or that in some other way makes it
possible to exercise significant influence over the management of
the undertaking. In this respect, shares owned by such shareholders
as mentioned in Section 5-5 shall be considered to be equivalent to
shares held by the person in question.
(3) The financial Supervisory authority shall, within three months
from the day it receives a notice as mentioned in paragraph (1), refuse
to agree to such an acquisition if it deems that the shareholder in
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question is not suitable to ensure sound and proper management of
the undertaking.
(4) Any disposal of ownership interest that causes a shareholder’s
interest to fall below the limit mentioned in the paragraph (2) must be
notified to the Financial Supervisory Authority.
(5) The provisions of this Section do not apply for acquisitions where
permission according to Section 5-3(3) must be applied for. The same
applies when an reduction of a holding triggers the obligation to notify
as stated in Section 5-3(3).
30. Section 5-3 of the Securities Depositories Act on ownership
restrictions reads:
(1) No shareholder in a securities depository may own more than 20
percent of the share capital or voting capital. Rights to acquire shares
are to be considered equivalent to holdings of shares for this purpose
where such rights must be seen to represent a de facto acquisition of
the shares. The Ministry may grant a time limited exemption from the
requirements of this paragraph in special circumstances.
(2) The limitations in paragraph (1) shall not prevent a securities
depository being wholly owned, 100 percent, by an undertaking
with head office in an EEA State which has no other activities than
management of its ownership of subsidiaries and the subsidiaries
for the most part operate or own securities depositories, similar
registration functions or related infrastructure. Paragraph (1) applies
equally to such undertakings.
(3) Upon application the Ministry may grant an undertaking that
for the most part operates or owns securities depositories, similar
registration functions or related infrastructure, permission to own
shares representing more than 20 percent of the share capital or
voting rights in a securities depository or a holding company as
mentioned in paragraph (2). Such permission may only be given if
the Ministry finds that the owner is fit to ensure the good and proper
operation of the securities depository. In this assessment special
weight shall be put on:
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(a) the owners’ previous conduct,
(b) the owners’ available economic resources and the consideration
for proper operation,
(c) whether the ownership can lead to undesirable effects for the
operations of the financial markets,
(d) the competition related situation on the relevant market,
(e) the possibility to exercise effective supervision, including whether
there is established co-operation with the supervisory authorities
in the owners’ home state,
(f) whether the ownership can affect rights and obligations of the
actors on the respective securities depository, and
(g) whether the underlying ownership structure of the owner is
compatible with the considerations that this provision is intended
to ensure.
Owners that are granted permission according to this paragraph, are
also obliged to apply to the Ministry for a permission when there are
changes that lead to the relevant person gaining control of a holding
of, or voting rights for, more than 1/3, 1/2, 2/3 or 9/10 of the shares.
Upon reduction of a holding or voting rights referred to in the previous
sentence as well as in paragraph (1) a notification shall be made to
the Ministry.
(4) If a shareholder holds shares contravention of the rules set out in
this Section, the Ministry may set a deadline for the ownership interest
to be brought into compliance with the provisions of this Act. If this
is not done within the deadline, the Ministry may sell the shares in
question in accordance with the regulations for the compulsory sale of
transferable securities to the extent that these apply. The provisions
of Section 10-6 in connection with Section 8-16 of the Legal
Enforcement Act shall not apply. The shareholder concerned shall be
given two week’s notice prior to such sale being undertaken.
(5) Until a sell-off or a compulsory sale has taken place, the
shareholder may not; as regards that part of the shares which exceeds
the permitted limit, exercise other rights in the undertaking than
the right to dividends and the right of pre-emption in the event of an
increase in share capital.
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(6) The Ministry may, by regulation, lay down more detailed rules
filling in the provisions of this Section.
31. Section 5-4(3) and (4) of the Securities Depositories Act on voting
rights restrictions read:
(3) At the general meeting of a securities depository no shareholder
may cast votes representing more than 20 percent of the total
voting capital of the underrating, nor may any shareholder cast votes
representing more than 30 percent of the votes represented at the
general meeting.
(4) The provisions of this Section do not apply to the general meeting
of a securities depository which is subject to the provisions of Section
5-3(1), third sentence or Section 5-3(2) or (3).

III Pre-litigation procedure
32. In 2001, ESA initiated a review of the legal framework for the
financial market in Norway.
33. On 17 July 2003, ESA issued a letter of formal notice concerning
provisions on financial infrastructure institutions in Norwegian
legislation. The respective Norwegian law then provided for a
restriction of stock exchange or securities depository ownership.
No shareholder was allowed to own more than 10% of the share
capital or of voting rights.4 As for voting rights, no shareholder
was allowed to cast votes representing more than 10% of the total
voting capital or 20% of the stocks represented at the general
meeting.5 Exceptions were applicable on certain conditions.
34. On 1 June 2004, ESA delivered a reasoned opinion. ESA
considered that Norway had, by maintaining in force the
aforementioned provisions restricting the ownership and exercise
of voting rights, infringed Article 40 of the EEA Agreement and
Article 1 of Directive 88/361/EEC.
4

5

See Section 4-1 of
and Section 5-2 of
See Section 4-2 of
and Section 5-3 of

Act No 80/2000 on Stock Exchanges (the Stock Exchange Act of 2000)
Act No 64/2002 on Central Securities Depositories (the CSD Act).
Act No 80/2000 on Stock Exchanges (the Stock Exchange Act of 2000)
Act No 64/2002 on Central Securities Depositories (the CSD Act).
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35. Thereafter, the Norwegian Government informed ESA that a
working group had been established to revise the respective
legislation. During the assessment period, ESA and Norway
discussed the matter on various occasions. In a letter of 23 June
2009 ESA was informed by the Norwegian Government that the
Norwegian Parliament had adopted the Act of 19 June 2009
amending the relevant legislation and entering into force on 1 July
2009. The amendments comprised, inter alia, an increase in the
ownership restriction thresholds in stock exchanges and securities
depositories from 10% to 20% as well as in the restriction on
voting rights from 10% to 20% and from 20% to 30 %. Further,
acquisitions in the segment between 10% and 20% were made
subject to a notification procedure. With some alterations,
limited exemptions continued to apply on certain conditions. The
amended provisions constitute the present Norwegian legislation.
36. In light of the Act of 19 June 2009, the case concerning the
earlier unamended legal framework was closed by the decision of
10 March 2010.
37. ESA was of the opinion that the amendments did not sufficiently
address the concerns raised in the reasoned opinion of 1 June
2004. It therefore opened a new case. On 16 December 2009,
ESA issued a letter of formal notice to Norway, in which it held
the amended legislation in force from 1 July 2009 to be contrary
to Article 31 EEA on the right of establishment and Article 40
EEA on the free movement of capital as well as Council Directive
88/361 EEC. The Norwegian Government replied to the letter of
formal notice on 8 March 2010. In brief, it acknowledged ESA’s
view on the restrictions of the freedom of establishment and the
free movement of capital. However, it argued that the restrictive
provisions were justified as suitable, necessary and proportionate
means in pursuit of legitimate objectives, such as ensuring
independent neutral stock exchanges and securities depositories.
38. On 15 December 2010, ESA delivered a reasoned opinion
questioning the justification of the restrictive measures at issue
and requesting that Norway take the necessary measures to
comply with the reasoned opinion within two months. By letter
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of 21 February 2011, the Norwegian Government replied to the
reasoned opinion disputing ESA’s view.
39. On 20 July 2011, ESA lodged its Application, registered at the
Court on 21 July 2011.

IV Forms of order sought by the parties
40. The EFTA Surveillance Authority requests that the Court declare
that:
1.

By maintaining in force such restrictions on the rights of
persons and undertakings established in EEA States to own
holdings and exercise voting rights in regulated markets in
Norway as provided for in Sections 35(1), (2) and (3) and
36 of the Act of June 2007 No 74 on Regulated Markets
(the Stock Exchange Act) and Sections 5-3(1), (2) and (3)
and 5-4 of the Act of July 2002 on Registration of Financial
Instruments (the Securities Depositories Act), the Kingdom of
Norway has failed to fulfil its obligations arising from Articles
31 and 40 EEA.

2.

The Kingdom of Norway bears the costs of the proceedings

41. The Kingdom of Norway requests the Court to:
1.

Dismiss the Application of the EFTA Surveillance Authority as
unfounded.

2.

Order the EFTA Surveillance Authority to pay the costs of the
proceedings.

V Written procedure before the Court
42. Written arguments have been received from the Parties:
––

the EFTA Surveillance Authority, represented by Xavier Lewis,
Director, Florence Simonetti, Deputy Director, and Gjermund
Mathisen, Officer, Department of Legal & Executive Affairs,
acting as Agents;
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––

the Kingdom of Norway, represented by Pål Wennerås,
Advocate, the Attorney General of Civil Affairs, and Janne
Tysnes Kaasin, Adviser, Ministry of Foreign Affairs, acting as
Agents.

43. Pursuant to Article 20 of the Statute of the Court and Article
97 of the Rules of Procedure, written observations have been
received from:
––

the Republic of Poland, represented by Maciej Szpunar,
Undersecretary of State, Ministry of Foreign Affairs, acting as
Agent;

––

the European Commission, represented by Elisabetta
Montaguti, Julie Samnadda and Radoslava Vasileva, Members
of its Legal Service, acting as Agents.

VI Summary of the pleas in law and arguments of
the Parties
The Applicant
Restriction of freedom of establishment and free movement of capital
44. The application is based on the plea that Norway has infringed
Articles 31 and 40 EEA by maintaining Sections 35 and 36 of
the Norwegian Stock Exchange Act and Sections 5-3 and 5-4
of the Securities Depositories Act. ESA submits that that the
prohibitions on acquiring shares above a certain level as well as
the limitation of voting rights hinder or make less attractive the
exercise of the fundamental freedom of establishment under
Article 31 EEA and the free movement of capital under Article 40
EEA, in parallel.6
The scope of the fundamental freedoms in question
45. ESA submits that in accordance with settled case-law, national
provisions applying to holdings by nationals of an EEA State in
the capital of a company established in another EEA State, which
6

Reference is made to Case E-2/06 Norwegian Waterfalls [2007] EFTA Ct. Rep. 164; Case
C-79/01 Payroll and others [2002] ECR I-8923, paragraph 26; Case C-98/01 Commission
v United Kingdom [2003] ECR I-4641, para. 47; and the case-law cited.
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give them definite influence on the companies’ decisions, and
which allow them to determine its activities, come within the
scope of the freedom of establishment.7 Acquisitions of shares
below this threshold come within the substantive scope of the
free movement of capital.
46. As regards the national provisions at hand, ESA argues that the
limitations set out in Sections 35 of the Stock Exchange Act and
5-3 of the Securities Depositories Act restricting the ownership
of more than 20% of the share capital or voting capital usually
concern the freedom of establishment. In ESA’s view the free
movement of capital is also affected as the acquisition of a
shareholding exceeding the maximum percentage foreseen in
the contested legislation might not render definite influence
on the stock exchange or securities depository and enable the
shareholder to determine its activities.
47. Similarly ESA argues that Section36 of the Stock Exchange Act
and Section 5-4 of the Securities Depositories Act, restricting the
possibility to cast votes at the general meeting representing more
20% of the total voting capital or 30% or the capital represented
at the meeting, encroach upon the freedom of establishment and
the free movement of capital.
48. Article 40 EEA does not define “capital movements”. The
Applicant points out that Directive 88/361 and the Nomenclature
in its Annex I have indicative value for that definition.8 In light
of the contested Norwegian provisions, ESA acknowledges the
“direct investments” under Heading I of the Nomenclature as the
most pertinent category of capital movements. It covers, inter
alia, the acquisition in full of existing undertakings as well as the
participation in new or existing undertakings. ESA submits further

7

8

ESA refers to Case C-524/04 Test Claimants in the Thin Cap Group Litigation [2007] ECR
I-2107, paragraph 27: Case C-326/07 Commission v Italy [2009] ECR I-2991, paragraph
34: Case C-303/07 Aberdeen Property Fininvest Alpha Oy [2009] ECR I-5145, paragraph 34.
Reference is made to Norwegian Waterfalls, paragraph 67; Case E-10/04 Piazza [2005]
EFTA Ct. Rep. 76, para. 34 to 36; Case C-174/04 Commission v. Italy [2005] ECR I-4933,
paragraph 27 and Case 207/07 Commission v Spain [2008] ECR I-111*, para. 32; and the
case law cited.
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that according to case-law9 and by virtue of the explanatory notes
to the Nomenclature, such direct investment is characterised by
the possibility to effectively participate in the management and
control of the company.
49. ESA concludes that the contested legislation should be assessed
on the basis of the two fundamental freedoms at stake in parallel.
Pursuit of legitimate aims
50. ESA acknowledges that the objectives of the contested provisions
– the promotion of properly functioning and efficient financial
markets by creating safeguards against conflicts of interest and
covert misuse of power in infrastructure institutions, central
securities depositories and stock exchanges, and inspiring
confidence among market operators in the independence and
impartiality of the institutions – are overriding reasons in the
general interest capable of justifying national restrictions on free
movement.10
Proportionality
51. The Applicant contends that the essential question is whether
the contested national legislation is proportionate – i.e. suitable,
necessary and proportionate stricto sensu11 – and, in particular,
necessary.
52. In this respect, ESA submits that the level of protection sought
has to be determined in order to set the proper benchmark for
the suitability and necessity test. EEA States have discretion
when setting the level of protection sought by national legislation
such as that at hand.12 Still, this is only the case within the

9

10

11

12

ESA refers to Case C-326/07 Commission v Italy [2009] ECR I-2291, para. 35, and the caselaw cited; Case C-174/04 Commission v Italy [2005] ECR I-4933, para. 28.
Reference is made to the case-law cited by Norway, Case C-384/93 Alpine Investments
[1995] ECR I-1141, para. 42.
Reference is made to Case E-1/09 EFTA Surveillance Authority v Liechtenstein [2009-2010]
EFTA Ct. Rep. 46, para. 38.
Reference is made to Case E-3/06 Ladbrokes [2007] EFTA Ct. Rep. 86, paras. 58-60.
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limits set by the Treaty.13 Furthermore, the determination of the
level actually chosen is subject to judicial control. As the terms
of the contested legislation do not explicitly define the level
of protection, ESA adds in its reply, the Court must review the
contested terms in their entirety to decide upon what level of
protection they may be taken to reflect.
53. ESA maintains that the terms of the contested legislation are the
primary basis for determining the level chosen. Considering the
general prohibition on shareholdings and the exercise of voting
rights above certain thresholds, ESA acknowledges, at first sight,
that the contested national legislation renders a high level of
protection.
54. ESA contends, at second glance, that this high level of protection
is lowered because of the exemptions provided for in Sections
35(1) third sentence, 35 (2) and 36 (2) as well as 35(3) Stock
Exchange Act and accordingly provided for in the provisions of the
Securities Depositories Act.14
55. As regards Section 35(1) third sentence of the Stock Exchange
Act15, ESA criticises inter alia the insufficient definition of the
scope of the Ministry’s discretionary power, it being unclear
whether and how an exemption must be applied for and what
time limits there are for the decision to be taken. The provision
also lacks a definition of the time limit that has to be set if an
exemption is granted.
56. Sections 35(2) and 36(2) Stock Exchange Act16 are in ESA’s view
unclear as to how the exemptions are to be granted.

13

14

15
16

ESA refers to the judgments cited by Norway (defence, para 197, footnote 75) at the
same paragraphs. ESA also points out that it believes that Norway’s reference to Case
11/05 Commission v Germany [2009] ECR I-519 should read Case C-112/05 Commission
v Germany [2007] ECR I-8995.
Sections 5-3(1) third sentence, 5-3(2) and 5-4(2) as well as 5-3(3) Securities Depositories
Act.
As well as Section 5-3(1) of the Securities Depositories Act.
As well as Sections 5-3(2) and 5-4(2) of the Securities Depositories Act.
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57. As regards Section 35(3) Stock Exchange Act17, the Applicant
points out inter alia the lack of a time limit within which the
Ministry is to make its discretionary assessment and decide upon
an application. In addition, it is asserted that it is unclear whether
a 100% holding or only lesser holdings may be permitted.
58. ESA acknowledges that Norway has chosen a higher level of
protection than is provided by the minimum requirements set out
in Articles 36 et seq. MiFID, given that Sections 35 and 36 Stock
Exchange Act and Sections 5-3 and 5-4 Securities Depositories
Act are in addition to those requirements. ESA submits, however,
that the level of protection chosen is in fact not so high that – as
if by definition – there can be no suitable alternative to prohibiting
shareholdings exceeding certain limits and capping voting rights.
ESA points out that the exemptions are inconsistent with such
a high level of protection, and the provisions do not appear to
form a coherent set of measures. The Applicant points out in
its reply that Norway seems to have understood the Applicant
as saying with this argument that the exceptions are so broad
as to jeopardise the level of protection intended by the system.
According to ESA, though, the point here is that Norway itself has
made exceptions to its prohibitions against shareholdings and
the exercise of voting rights exceeding certain thresholds. This
choice reflects a lower level of protection rather than an absolute
prohibition.
59. In addition, ESA denies in its reply that Norway is reproached for
any breach of the EEA Agreement which was not the subject of
the administrative proceedings.
Suitability
60. ESA does not dispute the suitability of the contested legislation
as a means to attain the stated objectives at the level of
protection chosen.

17

As well as Section 5-3(3) of the Securities Depositories Act.
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Necessity
61. ESA points out that the necessity test consists of assessing
whether the contested legislation is functionally needed in order
to achieve legitimate objectives at the level of protection chosen
by the EEA State concerned. The Applicant states that under the
necessity test Norway is obliged to choose the least restrictive
measure available to achieve the protection sought,18 but
whenever there are alternatives that are equally limited in their
restrictive effects, Norway is free to decide as to each of
them.
62. ESA further argues in response to Norway’s defence19 that it is
not attempting to usurp the EEA States’ discretion, but rather
insists on Norway’s obligation to choose the least restrictive
alternative available, in accordance with the necessity test under
the principle of proportionality.
63. The Applicant submits that under the contested legislation,
prohibition of shareholdings exceeding certain limits and capping
of voting rights are unnecessary. According to ESA’s alternative,
less restrictive measures are available that would be sufficiently
effective.
64. In ESA’s view one option would be legislation largely
corresponding to the amended provisions in Articles 10-10b
MiFID on investment firms. These provisions, as amended by
Directive 2007/44/EC20, provide for a more detailed and more
comprehensive system of information disclosure, notification
requirements and enforcement measures essentially aimed at
securing the sound and prudent management of investment
firms. Thus, ESA acknowledges that MiFID provides for a higher
level of protection with respect to investment firms than Articles
18
19
20

ESA refers to Case E-3/06 Ladbrokes [2007] EFTA Ct. Rep. 86, paragraph 58.
Reference is made to paras. 199-201 in the Defence.
Directive 2007/44/EC of the European Parliament and of the Council of 5 September
2007 amending Council Directive 92/49/EEC and Directives 2002/83/EC, 2004/39/EC,
2005/68/EC and 2006/48/EC as regards procedural rules and evaluation criteria for the
prudential assessment of acquisitions and increase of holdings in the financial sector (O.J.
L 247, 2007, p.1 – 16)
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36-47 MiFID dealing with regulated markets since the latter
provisions have not been subject to corresponding amendments.
65. ESA submits that – with some adaptions – a system, such as
that foreseen in Articles 10, 10a and 10b MiFID, could provide
for a level of protection as high as the level of protection
presently secured by the contested legislation. ESA also quotes
the preparatory works to the contested legislation21, where the
Ministry notes:
“The working group refers in its report to Directive 2007/44/EC. Said
Directive seeks to coordinate the suitability assessment for a number
of undertakings in the financial section by exhaustive criteria laid down
in Directives. This concerns inter alia Articles 20, 20a and 10 b of
the MiFID...The Ministry notes that a suitability assessment under the
new Article 10 of the MiFID will have a much narrower scope [than
the Norwegian rules] for assessing the suitability of the acquirer. For
example, it may not be taken into account in the same way whether
the acquisition may entail unwanted effects for the functioning of the
financial markets. The Ministry therefore does not see any reason
to take into account the amendments to Articles 10 et. seq. of the
MiFID when drafting the amended ownership rules for infrastructure
undertakings in the securities sector. The Ministry’s assessment is that
those rules are not necessarily sufficient to attain the public interest
objectives underlying the rules restricting ownership, and the ministry
is therefore of the opinion that harmonisation in the direction of the
suitability assessment following from EEA rules corresponding to
Directive 2007/44/EC does not come into consideration.”
66. In the Applicant’s view the idea of employing the system
prescribed under Articles 10, 10a, 10b MiFID was discarded
mainly because it was considered to leave too little scope for
taking account of any undesirable effects on the operations of
the financial markets. Thus, ESA refers to possible adaption(s)
that might be made in order to deal with that main concern and
to further enhance the effectiveness of a system such as that

21

Reference is made to Ot.prp. nr. 80 (2008-2009), p. 57, point 3.8.3. It is stated that the
translation at hand is unofficial.
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foreseen in Articles 10, 10a, 10b MiFID. In the Applicant’s view,
such a system would be in accordance with MiFID when employed
for regulated markets.
67. ESA adds in its reply that such a system would also respond
to specific concerns raised by Norway. For example, in respect
of Norway’s argument that the contested legislation ensures
that “no single owner may alone be able to preclude a proposal for
adjustment of the statutes which is supported by other shareholders”
because “Norwegian company law provides that a shareholder
representing more than 1/3 of the share capital or votes cast at the
general meeting, may block changes to the company’s statutes.”
ESA refers to the measures foreseen under Article 10(6) MiFID
subparagraphs 1 and 2. The system would not have been contrary
to MiFID, ESA points out, when employed for the regulated
markets, and a simple adaption would seem to meet at least the
main concern expressed in the preparatory works to the contested
legislation.
68. In its reply, ESA also denies Norway’s repeated assertion that
it proposed an alternative that would be singularly based on a
suitability assessment or only based on discretionary assessment
of suitability. ESA points out that it had referred to a system
such as the one foreseen in Article 10, 10a, 10b MiFID and
recalls that Article 10 MiFID is not singularly concerned with
suitability assessment, but also foresees rules on the provision
of information, the exercise of supervision, cooperation
between relevant authorities and requirements for appropriate
enforcement.
69. Besides this, ESA refers to Norway’s argument that it is “in
any event not pertinent to authorise a dominant owner position to
owners who also employ the services of stock exchanges or CSD.”22
However, ESA submits, the contested legislation allows this on a
discretionary basis, at the very least in “special circumstances”
and for a period of time, but seemingly also as long as the owners
“for the most part” operate or own regulated markets. In this light
22

Defence, para. 174-175.
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the Applicant is of the opinion that it cannot be necessary to rule
out, a priori, that owners who also employ the services of stock
exchanges or securities depositories could ever be authorised
to hold more than 20% of the shares in such companies, even
if subject to appropriate controls by assessment, supervision
and enforcement. ESA submits further that through such rules
on information and authorisation, supervision, co-operation
and enforcement as foreseen in MiFID, and with appropriate
adaptions, the Norwegian authorities may secure the necessary
independence, neutrality and integrity of the financial services
infrastructure institutions concerned.
Legal Certainty
70. ESA has difficulties seeing the coherence in the present
Norwegian legislation, which is fundamentally based on a set of
prohibitions but equally characterised by broad administrative
discretion and somewhat unclear or inconsistent provisions on
exemptions. A system of provisions closely modelled on Articles
10, 10a, 10b MiFID seems more conducive to ensuring legal
certainty than the contested national legislation.
71. In its reply, ESA contests the assertion that the exceptions to the
limitations on holding shares in stock exchanges and securities
depositories are conducive to ensuring legal certainty, which the
critics brought forward when considering the level of protection
chosen by Norway. Because of lack of greater clarity and more
transparency in the said exemptions, economic operators are
left with a less than desirable level of foreseeability and legal
certainty.
72. In conclusion, ESA states that its suggested alternative would
better reconcile the legitimate objectives pursued by the
restrictive legislation with the exigencies of the internal market.
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Case-law and Directive 2006/43/EC
73. Finally, ESA refutes in its reply that the judgments in Alpine
Investments23, Wouters24 and Commission v France25 are
determinative in the present case. The outcome of Alpine
Investment points out only that it takes more for national
measures limited in scope and therefore in their effects to
be disproportionate.26 As regards Wouters, the ECJ held that
the measures taken by the Bar of the Netherlands, being an
association of undertakings restrictive of competition – it
prohibited members of the Bar from practising in a multidisciplinary partnership with accountants – were justified.27
ESA points out that this was mainly the case because the
ECJ took account of the different legal regimes governing the
members of the Bar and accountants. Concerning Commission
v France, ESA asserts that the ECJ found reason to stress that
the medical biology sector is special, that it is at the forefront
of healthcare and that, in France a medical role has been
assigned to biologists.28 According to ESA, the ECJ stressed
the foremost importance of the protection of the health and
life of humans by the EC Treaty and applied the precautionary
principle accordingly.29 On these grounds, ESA continues,
the French restrictions on ownership of biomedical analysis
laboratories were found justified, whereas the ECJ disallowed
Greek ownership restrictions for optician’s shops in Commission
v Greece.30 In the latter case it was emphasised that the risk to
public health presented by incorrect or inappropriate dispensing
of optical products is not comparable to the risk involved in, and
the serious effects liable to be brought about by, the incorrect or
23
24
25

26
27
28

29

30

Reference is made to Case C-384/93 Alpine Investments, cited above.
Reference is made to Case C-309/99 Wouters [2002] ECR I-1577.
Reference is made to Case C-89/09 Commission v France, Judgment of 16 December 2010,
not yet reported.
Referring to Case C-384/93 Alpine Investments, cited above, paras 97-110.
Referring to Case C-309/99 Wouters, cited above, paras 98 and 108.
Referring to Case C-89/09 Commission v France, judgment of 16 December 2010, not yet
reported, para. 56.
Referring to Case C-89/09 Commission v France, judgment of 16 December 2010, not yet
reported, para. 42, 55.
Reference is made to Case C-140/03 Commission v Greece [2005] ECR I-3177.
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inappropriate performance of biomedical analyses.31 Therefore,
ESA remarks that the applicable precedent is the latter decision
since the present case does not exhibit such distinguishing
features as were found in Commission v France.
74. ESA also submits that the rules on statutory auditors
and audit firms to which Norway refers32 show only that
particular ownership restrictions may be justified in particular
circumstances, whereas it does not follow from these rules that
the contested legislation in the case at hand is justified.
The Defendant
75. Since ESA does not dispute that the contested measures are nondiscriminatory, justified by legitimate objectives, and suitable to
achieve these objectives, Norway argues that the subject matter
of the case is restricted to whether the measures are necessary
within the meaning of Articles 31 and 40 EEA,33 whereas
observations on the other requirements that must be fulfilled in
case of a restriction on the four freedoms without discrimination
on grounds of nationality34 are only provided for the sake of
completeness.
76. Norway argues that the regulation of stock exchanges and central
securities depositories has been and remains virtually identical.
The same applies to the rationale of the rules set out in the
various preparatory works. Norway therefore points out that for
the most part it will concentrate on the contested rules in the
context of stock exchanges, whilst more briefly referring to the
fact that the same applies for CSDs.

31
32
33

34

Reference is made to Case C-140/03 Commission v Greece, cited above, para. 65
Reference is made to Directive 2006/43/EC; Defence, paras. 171-173.
Under Section 1.2 of the Defence Norway notes that Title III of Directive 2004/39/
EC contains provisions concerning “regulated markets”, which inter alia include stock
exchanges. It is further noted that these rules constitute minimum harmonization.
Norway submits that the contested legislation is applicable without discrimination on
grounds of nationality. Reference is made to Case C-89/09 Commission v France, not yet
reported, para. 51.
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Justification
77. Norway argues at the outset that the provisions covered by ESA’s
complaint are applicable without discrimination on grounds of
nationality.35

78. As regards justification, Norway submits that the objectives of the
contested rules – maintaining the good reputation of the financial
sector by ensuring the independence, neutrality and integrity of
vital infrastructure institutions – constitute imperative reasons of
public interest capable of justifying restrictions on the freedoms
of establishment and capital.
79. Norway refers to ECJ Alpine Investments and contends that
maintaining the good reputation of the national financial sector
constitutes an imperative reason of public interest capable
of justifying restrictions on the freedom to provide services.36
This applies mutatis mutandis, Norway contends, to the rules on
establishment and capital. The ECJ noted in this context, Norway
continues, that financial markets play an important role in the
financing of economic operators, and the smooth operation of
financial markets is largely contingent on the confidence they
inspire in investors.37 The ECJ emphasised, Norway adds, that
confidence depends in particular on the existence of professional
regulations serving to ensure the competence and trustworthiness
of the financial intermediaries on whom investors are particularly
reliant.”38
80. Moreover, Norway argues, the ECJ has repeatedly recognised
the legitimacy of ensuring that consumers are provided with the
necessary guarantees in relation to the independence, integrity

35
36
37
38

Reference
Reference
Reference
Reference
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is
is
is

made
made
made
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to
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C-89/09 Commission v France, not yet reported, para. 50.
C-348/94 Alpine Investments, cited above, para. 44.
C-348/94 Alpine Investments, cited above, para. 42.
C-348/94 Alpine Investments, cited above, para. 42.
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and experience of professional service providers, e.g. lawyers,
financial intermediaries and public health services.39
81. Norway also refers to Directive 2004/3940 and Directive
2006/4341 that, in its view, underpin in their preambles the
paramount importance of upholding the integrity and overall
efficiency of the financial system.
Suitability
82. Norway acknowledges that the contested rules are appropriate
for securing the independence, neutrality and integrity of stock
exchanges and CSDs and thereby maintaining the good reputation
of the national financial sector.
83. Norway asserts that the reasoning in the case-law42 that suitable
measures include, in particular, rules ensuring strict separation
between different entities in order to avoid conflicts of interests
or the perception that such conflicts may arise, similarly applies
to the case at hand. Norway asserts that such reasoning is
reminiscent of the rationale set out in the preparatory work of the
contested legislation.
84. Norway argues that the independence, neutrality and integrity of
stock exchanges and CSDs are of paramount importance since
they ultimately affect the extent to which market actors have
the necessary confidence in the domestic market in financial
instruments. To this end, Norway submits that the contested rules
provide for a dual-track system.43
85. Norway contends that in relation to owners employing the
39

40
41
42

43

Reference is made as concerns services provided by lawyers to C-309/99 Wouters [2002]
ECR-I 1577, paras 97 et seq.; Case C-3/95 Reisebüro Broede [1996] ECR I-6511, para. 38;
as concerns services provided by biomedical analysis laboratories to Commission v France,
not yet reported, paras. 66-68.
Reference is made to para. 5 of the preamble, Directive 2004/39/EC.
Reference is made to para. 9-11 of the preamble, Directive 2006/43/EC.
Reference is made to C-309/99 Wouters [2002] cited above, para 105 et: C-89/09
Commission v France, not yet reported, paras. 66 and 82.
Reference is made to the Working Group Report of 28 June 2007, “The rules concerning
ownership limitations for infrastructure companies in the field of financial instruments”, p.
54-55.
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services of the respective institutions, it is inappropriate
to permit a dominant owner position. The contested rules
accordingly provide for absolute limitation of ownership and
limitation of the casting of voting rights at the general meeting.
In contrast, owners that run or own regulated markets, similar
markets or affiliated infrastructure will in principle have no selfinterest in influencing the relationship between the actors on the
stock exchange and, thus, represent a group of owners presenting
a lower risk of weakening confidence in the independence,
neutrality and integrity of the stock exchanges or CSDs. Since the
risk of conflict of interest is lower, there is no need for absolute
ownership limitation. Acquisitions by such owners are therefore
instead subject to a suitability assessment to determine whether
the owner is fit to ensure the good and proper operation of the
stock exchange or CSD.
86. Concerning the two other exemptions, Norway remarks that
they are consonant with this system insofar as they allow for
stock exchanges or CSDs to be organised as holding companies,
or provide for temporary structural adjustments bringing the
acquisition in line with the dual-track system.
Necessity
87. The Defendant Norway submits that the contested legislation is
necessary within the meaning of Articles 31 and 40 EEA since
there is no alternative which is equally effective, whilst being less
restrictive.
88. When assessing the necessity of the contested rules, the special
nature of the business conducted by stock exchanges and CSDs
and the vital role these sectors play in the proper functioning of
financial markets must be taken into account.
89. Norway asserts that the ECJ has repeatedly recognised the
legitimacy of ensuring that consumers are provided with the
necessary guarantees in relation to the independence, integrity
and experience of professional service providers. A common
feature of these cases was that the regulation concerned sectors
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in which the independence, integrity and experience of the
service provider was particularly important in order to achieve the
underlying aims. Norway contends that this applies similarly to
the case at hand.
90. Stock exchanges and central securities depositories – by providing
the essential infrastructure of the financial markets – are perhaps
the most important of all financial intermediaries, and the
smooth operation of financial markets is therefore particularly
contingent on the confidence these institutions inspire in
investors.44 Therefore, the Norwegian legislation has considered
the independence, neutrality and integrity to be of paramount
public interest.
91. Stock exchanges have been attributed far-reaching regulatory
functions in Norway. Contrary to the situation in most other
countries, the stock exchange has for instance been appointed
as takeover authority and has been given the power to sanction
contraventions of the issuers’ obligation to disclose inside
information. According to the Defendant, CSDs play a special
role in business similar to stock exchanges. CSDs are regulated
differently in its view than in most other countries. Thus, the
Norwegian regulation is based on a “direct holding” system,
whereby the register of CSDs normally contains full information
on investors’ portfolios. At the same time, the use of CSDs is
mandatory for large groups of issuers and investors.
92. Finally, the Defendant notes that in its view the EU legislature has
so far adopted only minimum harmonisation concerning stock
exchanges and no harmonisation concerning CSDs, thus leaving it
to the Member States to determine the level of protection within
these sectors. Hence, the Commission consciously abstained
from extending the proposed rules concerning investment firms,
Articles 10-10b MiFID, to regulated markets under Article 38
MiFID, while emphasising that any future proposals to this effect
44

Reference is made to the Report of the Technical Committee of the International organization
of Securities Commissions, “Issues Paper on Exchange Demutualization” (2001) p. 5, 10;
and to the Final Report of the Technical Committee of the International Organization of
Securities Commissions, “Regulatory Issues Arising From Exchange Evolution” (2006) p. 5.
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must be taken into account when assessing the necessity of
contested rules.
Equal effective measures being of less restrictive character
93. The Defendant firstly refutes ESA’s assessment that the
exceptions provided for in the Stock Exchange Act and the
Securities Depositories Act have significantly lowered the level of
protection ensured by the main prohibitions. Taken in its entirety,
the dual-track system forms a consistent legal framework which
ensures a high level of protection.
94. Sections 35(1-3) and 36 Stock Exchange Act correspond fully
to Sections 5-3(1-3) and 5-4 of the Securities Depositories Act.
Therefore, the Defendant concludes, it will mainly refer to the
Stock Exchange Act provisions.
95. The Defendant refers to the preparatory works of the contested
legislation and acknowledges that the contested rules of the
dual-track system provide for coherent differentiation between
different groups according to the extent to which they may pose
a risk of conflicting interests capable of jeopardising the actual
and perceived independence, neutrality and integrity of stock
exchanges and CSDs.
96. Norway adds that the two ancillary exceptions – temporary
exceptions for structural adjustments in exceptional cases
and the organisation of stock exchanges and CSDs as holding
companies – are consistent with the principles of such a dualtrack system. Norway further argues that the holding company
exception under Section 35(2) of the Stock Exchange Act is
solely meant to facilitate a practical structure of stock exchange
ownership, while the material requirements still apply. As
regards the restructuration exception under Section 35(1) third
subparagraph of the Stock Exchange Act, Norway argues that
the purpose of this exemption is to provide a temporary safety
valve in extraordinary circumstances where an application of the
main rule laid down in Section 35(1) or the criteria in Section
35(3) would lead to unnecessary formalism. Norway remarks that
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the temporary exemptions have only been granted twice, and no
exemptions have been granted since the amendment of the law in
2009.
97. Secondly, Norway denies that a system based on an elaborate
suitability assessment, such as provided for in Articles 10, 10a,
10b MiFID is – regardless of possible adaptations – either equally
effective or less restrictive than the contested legislation. In its
view it is difficult to see how replacing a system mainly based
on objective limitations with a system based on discretionary
assessments of suitability would not reduce the level of
protection. Such a proposition, Norway argues, is clearly counterintuitive and also runs counter to the basic tenets of the relevant
case-law.
98. Norway further remarks that ESA disregards the fundamental
difference between the systems enshrined in the proposed
measures – with or without possible adaptations – and the
Norwegian rules. Norway refers to ESA’s notice that the system
in Articles 10-10b MiFID also foresees rules on, inter alia, the
provision of information, supervision and enforcement that
Norway could also introduce as “possible adaptations” to deal
with its concerns, and that Article 10(6) of the MiFID allows
for appropriate measures that may substitute the limitations
set forth in Section 35(1) Stock Exchange Act and 5(3)-1 of the
Securities Depositories Act as regards their goal of preventing a
single owner from blocking changes to a company’s statutes.
99. According to Norway, a system based on an absolute ceiling on
ownership will more effectively ensure the objectives of preserving
the independence, neutrality and integrity of stock exchanges
and CSDs than a system based on discretionary suitability
assessments. While the acquirer’s ownership share constitutes an
observable and useable parameter for assessing the influence of
the entity concerned, it is more difficult to assess beforehand
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how a given degree of influence will be exercised, and what the
potential negative consequences may be.45
100. Norway submits that the contested rules are based on the
assessment that it is not in any event appropriate to authorise
a dominant position for owners who also employ the services of
stock exchanges and CSDs. However, it is asserted that ESA’s
proposed alternative would, in principle, allow market actors
to gain dominant positions in stock exchanges and CSDs. It
is evident, Norway concludes, that such an alternative would
necessarily lower the level of protection, compared to a system
prohibiting such actors from owning more than 20% of the shares
in these institutions.
101. Norway adds that it finds the Applicant’s submissions in the
Application inconsistent with those in the pre-litigation procedure.
Norway remarks that ESA’s main objection then to the contested
rules was that the system was too restrictive because the
exemptions were of unlimited scope. Norway submits further that
it is difficult to see how ESA can subsequently assert that the
exceptions are so broad as to jeopardise the level of protection
intended by the system, and in any event to such an extent that a
system solely based on suitability assessment would provide an
equally high level of protection.
102. Thirdly, Norway acknowledges that the ECJ’s case-law essentially
echoes the reasoning put forward in the legislative deliberations
concerning the necessity of national rules.46 According to the
Defendant, the basic tenet of these judgments is that objective
prohibitions, including ownership limitations, ensure a higher level
of protection of the independence, integrity and neutrality of the
institutions concerned and the services provided than regulatory
models based on ex ante suitability assessments and ex post
45

46

Reference is made to Ot.prp.nr. 80 (2008-2009) p. 47; further reference is made to
Articles 4 and 3(4)(b) of Directive 2006/43 on statutory audits of annual accounts and
consolidation accounts, O.J. 2006, L157/87, as well as a Commission Recommendation
concerning the independence of Statutory Auditors, O.J. 2002, L191/22.
Case C-384/94 Alpine Investments, cited above, paras. 51-53; Case C-309/99 Wouters
[2002] ECR I-1577, para. 105 and 108; Case C-89/09, not yet reported, para. 82-85.
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supervision and enforcement. These judgments, Norway adds,
also fit into a more general line of jurisprudence, in which the ECJ
has ruled that measures other than prohibitions can guarantee
a certain level of protection, cannot deny the Member States
the possibility of attaining legitimate objectives by introducing
general and simple rules which may be easily managed and
supervised by the competent authorities.47 Therefore, Norway
argues that there are no equally effective measures.
103. Norway questions whether the alternative system proposed by
ESA is less restrictive – in terms of legal certainty – than the one
provided in the contested legislation. Norway argues that the
contested system is motivated, in part, by a desire to ensure a
higher degree of legal certainty than a system based on suitability
assessments, which by their nature, leave room for discretion.48
104. The Defendant points out that the expert working group found
it preferable that the main rule in the system – Section 35(1)
of the Stock Exchange Act and Section 5-3(1) of the Securities
Depositories Act – be based on objective prohibitions. The main
rule, Norway submits, is mirrored by Sections 35(2) of the Stock
Exchange Act and Sections 5-3(2) of the Securities Depositories
Act, which essentially state that that rule shall not prevent holding
companies from owning stock exchanges or CSDs as long as the
ownership of the holding company fulfils the conditions in Section
35(1) of the Stock Exchange Act and Section 5-3(1) of the
Securities Depositories Act. Section 35(3) of the Stock Exchange
Act and Section 5-3(3) of the Securities Depositories Act provide
an exception from the main rule as concerns an undertaking
that in essence operates or owns a regulated market, similar
market places or related infrastructure, subject to a suitability
assessment.

47

48

Reference is made to Case 110/05 Commission v Italy, ECR I-519, para 67; Cases C-142/05
Mickelsson and Roos, [2009] ECR I-4273, para 36; and Case C-400/08 Commission v Spain,
para. 124.
Reference is made to the translation transmitted by Norway of the Working Group Report
of 28 June 2007, “The rules concerning ownership limitations for infrastructure companies
in the field of financial instruments”, p. 54.
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105. The preconditions, Norway concludes, are thus subject to
objective criteria. As for the subsequent suitability assessment,
Norway submits, Section 35(3) and Section 5-3(3) of the
Securities Depositories Act lay down a list of objective criteria
which are to be taken into account when assessing whether the
owner is fit to ensure the good and proper operation of the stock
exchange or CSD. The only exception that involves an element of
discretion, being itself limited, Norway maintains, is found in the
second subparagraph in Section 35(1) of the Stock Exchange Act
and the second subparagraph in Section 5-3(1) of the Securities
Depositories Act.
106. The Defendant submits that the contested legislation provides
a level of certainty surpassing the alternative proposed by ESA,
according to which all acquisitions beyond 10% of the shares are
subject to a suitability assessment. It argues that the fact that
objective criteria are set for the suitability assessment does not
alter the fact that such assessment is ultimately subject to the
exercise of discretion.
107. Furthermore, the Defendant refers to the Applicant’s argument
that the elements of discretion in the contested legislation leave
operators with a less than desirable level of foreseeability and
legal certainty.49 National laws, the Defendant argues, must not
be devoid of objective criteria. The principle of legal certainty
does not preclude that such criteria require national authorities to
conduct partially discretionary assessments50, in particular where
these assessments must be supported by statements of reasons
and are subject to judicial review. It is asserted that the contested
rules fulfil these requirements. Norway further argues that it is
important to note that the Stock Exchange Act and the Central
Securities Depositories are supplemented by the Administration
Act of 1967 (Forvaltningsloven), which requires a statement
of reasons and provides for administrative appeal procedures

49
50

Reference is made to the Reply, para. 11.
Reference is made to case-law of the ECJ stating that the ECJ has never objected to such
terms on grounds of legal certainty, Case C-503/99, Commission v Belgium [2002] ECR
I-4809, para. 1, 51-52; Case C-452/01 Ospelt [2003] ECR I-09743 para. 53.
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(Section 28 et seq.) Furthermore, the Defendant argues, the
Ministry’s decisions are subject to judicial review.
108. Finally, the Defendant addresses the Applicant’s argument
that the legislation must be proportionate stricto sensu under
the necessity test. Norway submits that the principle of
proportionality in EEA law does not include an assessment of socalled “proportionality stricto sensu” but consists of two distinct
elements: suitability and necessity. It is submitted that in the
absence of harmonisation, it is in principle for the Member States
to decide on the degree of protection which they wish to afford to
such legitimate interests and the way in which such protection is
to be achieved.51
The Republic of Poland
109. The Republic of Poland argues that the contested Norwegian
legislation does not amount to a restriction on the free movement
of capital or the freedom of establishment. And if the contested
rules are to be considered as constituting a restriction under
applicable EEA law, they should be considered justified and
proportionate.
110. Firstly, the Norwegian legislation is applicable without
discrimination on ground of nationality or place of establishment,
since it does not distinguish between entities originating from
Norway from entities with seats in any other states, including
Member States of the EEA. Thus, the contested rules are neutral
as regards the origin of an investor intending to acquire shares in
an operator of a stock exchange or a CSD.
111. Limitations, such as those in question, do not affect access to the
market for undertakings from other Member States and thereby
hinder trade within the EEA more than standard ownership
restrictions and voting caps that are in existence under many
51

Reference is made to Case E-4/04, Pedicel [2005] EFTA Ct. Rep. 1, para. 59 and Case
C-11/05 Commission v Germany [2009] ECR I-519, para. 73; C-257/05 Commission v
Austria [2006] ECR I-134, para. 18; and Case C-207/07 Commission v Spain [2008] ECR111, para. 45.
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national company laws. In France the articles of association may
limit the number of votes that each shareholder has at a meeting
of shareholders, if the limitation is imposed on all shareholders
and without distinction between classes of shares.52 Although the
contested restrictions in the case at hand form part of national
law and are not a result of the will of shareholders expressed
in the articles of association, the rationale of such rules is the
same: to limit the possibility of some owners or groups of owners
to have dominant influence in the institutions concerned and
thus, to reduce the risk that a dominant owner exercises undue
pressure on the functionality of the institution by changing a
company’s statutes or articles of association to the detriment of
the other shareholders or by blocking changes.
112. Due to the rationale of the contested measures, the Norwegian
system does not hinder or make less attractive the exercise
of fundamental freedoms. On the contrary, the limitations on
ownership and/or voting ceilings create confidence among
investors that no domination will take place. Moreover, the
Norwegian system will provide greater protection to minority
shareholders without imposing more burdensome restrictions on
major investors.
113. Even if the contested legislation were considered a restriction, it
should be declared justified and proportionate.
114. Poland submits that it will limit its observations to the necessity
aspect. Contrary to ESA, Poland is of the opinion that there are
no alternative measures that are equally effective, whilst less
restrictive than the contested rules.
115. Poland disagrees with ESA’s view that a system closely modeled
on the provisions of Article 10-10b MiFID concerning investment
firms could provide for a level of protection as high as the one
presently secured by the contested national legislation.

52

Reference is made to Article L.225-125 of the French Commercial Code.
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116. Articles 10-10b MiFID only regulate the acquisition of shares in
investment firms and not in stock exchanges or CSDs, and the
MiFID does not require Member States to apply the same model
of assessment to the latter. On the contrary, Title II of MiFID
contains provisions concerning regulated markets that include
stock exchanges. Reference is made in particular to Article 38
MiFID. Due to the general character of these provisions, Poland
argues, the Member States have the competency to determine
the appropriate measures in the national legal system. As these
provisions constitute minimum harmonisation, it is in principle
for the Member States to decide on the level of protection and the
way in which such protection is maintained.53
117. A similar conclusion must be drawn regarding restrictions on
ownership and voting with respect to CSDs. These fall altogether
outside the scope of MiFID. Furthermore, Poland submits that
there is no EU/EEA secondary legislation regulating ownership
and operations of such institutions. Thus, it is for Member States
to adopt such measures as it considers necessary to preserve
the level of protection, provided that they are consonant with the
fundamental freedoms guaranteed by the EEA Agreement.
118. Poland asserts that by introducing the contested legislation,
Norway has exercised its discretion in full compliance with the
EEA Agreement as the system in Articles 10-10b MiFID was solely
designed to take into account the characteristics of investment
firms. In this context Poland argues that there is a difference
in rationale between these two systems. The reason for rules
of ownership in investment firms is to avoid structures over
which owners could exercise undue influence as to the capital
allocation of the institution, whereas as regards infrastructural
institutions, the aim is to ensure that owners do not receive
favourable treatment when they act as customers. Poland further
argues that confidence in the market is dependent on the correct
behaviour of intermediaries. Thus, it is decidedly important to
maintain the contested rules in order to ensure the independence

53

Reference is made to Case 11-05 Commission v Germany [sic!] [2009] ECR-I 519, para. 73.
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and neutrality of the institutions as well as remove any doubt that
the institutions are not operating in an independent and neutral
manner.
119. Furthermore, in Poland’s view MiFID does not provide the same
standard of protection as the contested system of legislation. The
system of exceptions ensuring predictability and transparency
and a higher degree of legal certainty than a system which is
only based on a suitability assessment which by its nature leaves
room for discretion. Agreeing with Norway, Poland prefers a dualtrack system where a distinction is made between shareholders
presenting inherent risks of conflicts of interest, typically
shareholders who employ the services of a stock exchange or
CSD, and shareholders engaged in similar infrastructure activity.
Such a system reflects a distinction between different market
actors, depending on the relative risk they pose as regards
conflicts of interests and ultimately the market’s confidence in
their impartiality and independence.
120. Poland underlines that the Norwegian legislation secures the
stated objective in a consistent and systematic manner since
the exceptions are based on an ex ante risk assessment made by
the law-making body. A system based on an absolute ceiling on
ownership and voting will more effectively ensure the objectives
of preserving the independence, neutrality and integrity of stock
exchanges and CSDs than a system in line with Articles 10-10b
MiFID as proposed by ESA.
121. Poland concludes that the contested rules are not in breach of
Article 31 and Article 40 of the EEA Agreement.
The European Commission
122. The European Commission deems the key issue to be addressed
to be the extent to which EU secondary law relevant under the
EEA Agreement regulates the matters covered by the restrictive
national measures in both the Stock Exchange Act and the
Securities Depositories Act.
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123. The restrictions in the Stock Exchange Act should be assessed
under the MiFID in view of the comprehensive regulatory
framework established under this Directive with respect to
the rules on the conduct, business, internal organisation and
control of stock exchanges as a regulated market. In addition,
MiFID should be interpreted alongside one of its implementing
measures, Commission Directive 2006/73/EC implementing
Directive 2004/39/EC.54
124. The Commission shares ESA’s view that Title III of MiFID includes
a number of provisions aimed at ensuring the sound and prudent
management and operation of regulated markets. Furthermore,
MiFID is not limited in its aim to sound and prudential
management. Its principal aim is to create an integrated financial
market providing the same level of protection to investors across
the EEA. Such an aim is achieved by putting in place a set of
common regulatory requirements relating to investment firms and
governing the functioning of regulated markets so as to prevent
opacity or disruption on one market from undermining the
efficient operation of the European financial system as a whole.55
125. The Commission continues with a description of provisions it
deems relevant, i. a. the rules on qualified holdings in relation
to investment firms, Articles 10-10b MiFID, and the provisions
applying to persons exercising significant influence over the
management of regulated markets, Article 36 MiFID ff. It remarks
that it follows from Article 31 MiFID that Member States shall not
impose any additional regulatory or administrative requirements,
in respect of matters covered by the MiFID on authorised and
supervised investment firms exercising their right to freely
perform investment services and/or activities as well as ancillary
services, provided that such services and activities are covered by
their authorisation. In addition, it reiterates that a stock exchange
falls within the definition of a “regulated market” under Article
4(1) point 14, read alongside Recitals (6), (49), (56) of MiFID.

54
55

Hereinafter the Implementing Directive.
Reference is made to Recital (71) of the MiFID.
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126. A “regulated market”, the Commission submits, is a multilateral
system operated and/or managed by a market operator. The
definition of a “market operator” is broader than that of an
investment firm and may include any legal or natural persons but
also investment firms. According to the definition in Article 4,
point 13 MiFID, the market operator may be the regulated market
itself. The Commission submits that the provisions of MiFID
dealing with regulated markets, i.e. Articles 36(1), 37(2), 38(1),
(2) and (3), are of particular importance in the case at hand.
127. Norway seems to infer from the structure and purpose of the
provisions applying to persons exercising significant influence
over the management of a regulated market, i.e. Article 38(3)
MiFID, and the provisions applying to qualified holdings in relation
to investment firms, i.e. Articles 10-10b MiFID, are similar to
the contested national provisions insofar as both MiFID and
the restrictive national provisions pursue the aim of sound and
prudent management of regulated market.
128. The Commission agrees with Norway’s assessment that MiFID
includes rules on qualified holdings as regards investments firms
and requirements for persons exercising significant influence
over the management of a regulated market, i.e. Articles. 10
and 38 MiFID. It is of the opinion, however, that MiFID’s rules on
qualified holdings under Article 10, and on requirements relating
to persons exercising significant influence over the management
of a regulated market, in the case of Article 38 MiFID, should
be the only provisions applied by EEA States in accordance with
the objective of an integrated financial market. According to the
Commission, MiFID does not appear to leave scope for different
rules as such, but only as regards the assessment that EEA States
are required to make within the parameters of clearly defined
criteria under Articles 10-10b and 38 MiFID. The Commission
therefore argues that the substantive rules for investment firms
and regulated markets are laid down in the MiFID and not in
any implementing legislation which, in any event, is limited to
procedural rules, as is the case with the Implementing Directive.
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129. The Commission concludes that neither Articles 10-10b MiFID
nor Article 38 MiFID foresee a cap, but only a threshold in case
of acquisitions or disposals that lead to a controlling interest.
If such a threshold, which has to be distinguished from a cap,
is reached, the requirements of Articles 10-10b MiFID have to
be applied. The Commission further argues that there is also no
requirement of approval with respect to the level of holding to be
acquired.
130. The Commission refers to Recitals 7-9 of the Implementing
Directive and submits that the grounds to oppose an acquisition
or disposal are rather narrow, and the threshold triggering an
examination is limited.
131. In the case of the MiFID provisions on regulated markets,
the Commission adds that according to Article 36 MiFID,
authorisation granted to a regulated market is reserved only to
those complying with the provisions of that Title. However, these
provisions do not include a commensurate provision with respect
to a controlling interest. The Commission submits that it follows
that the requirements laid down in this Title are the minimum
criteria to be met, and not an invitation to set other criteria in
a manner inconsistent with the objective and purpose of the
Directive.
132. In reference to Norway’s contention that EEA States are free to
set substantive rules in relation to regulated markets but not for
investment firms, the Commission observes that the substantive
rules for both investment firms and regulated markets are laid
down in MiFID. MiFID, the Commission continues, lays down a
common set of regulatory requirements, and there is no cap in
either Articles 10-10b MiFID or Article 38 MiFID.
133. As regards securities depositories, the Commission submits that
there is at present no relevant EU law on securities depositories.
CSDs ensure the initial recording as well as safekeeping and
settlement of securities and have certain core functions. These
core functions include the so-called “notary function” of recording
securities in a book entry; the “settlement function” which is to
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operate a securities settlement system; and a central safekeeping
function to maintain a top tier account in a book entry system.
134. The Commission supports the analysis that the national restrictive
measures in the Securities Depositories Act should be examined
in the context of Articles 31 and 40 EEA and in particular
concerning the proportionality of the contested legislation.
135. The Commission concludes that national measures such as those
laid down in the Stock Exchange Act which impose a cap on
ownership of shares and on voting rights in regulated markets
should be examined in the light of the relevant provisions of
MiFID, in particular Article 38. National measures, such as
those laid down in the Securities Depositories Act, which impose
caps on the ownership of shares and voting rights for securities
depositories, save where expressly authorised by the competent
authority, or where an exemption applies, infringe Articles 31
and 40 EEA if it can be established that such rules are not
proportionate to the objective pursued of sound and prudential
management.

		

Carl Baudenbacher
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