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The EFTA Court was set up under the Agreement on the European Economic Area (the
EEA Agreement) of 2 May 1992. This was originally a treaty between, on the one hand,
the European Communities and their then twelve Member States and, on the other
hand, the EFTA States Austria, Finland, Iceland, Liechtenstein, Norway, Sweden and
Switzerland. The treaty entered into force on 1 January 1994, except for Liechtenstein
and Switzerland. Accordingly, the EFTA Court took up its functions on 1 January 1994 with
five judges nominated by Austria, Finland, Iceland, Norway and Sweden and appointed
by common accord of the respective Governments. Austria, Finland and Sweden joined
the European Union on 1 January 1995. Liechtenstein became a member of the EEA
on 1 May 1995. The EFTA Court continued its work in its original composition of five
judges until 30 June 1995, under a Transitional Arrangements Agreement. Since that
date, the Court has been composed of three Judges appointed by common accord of the
Governments of Iceland, Liechtenstein and Norway. Since 1 August 2007, the EEA has
consisted of the 27 Member States of the European Union and of the three EFTA States
Iceland, Liechtenstein and Norway.
The present Report of the EFTA Court covers the period 22 December 2006 to 31
December 2007 and contains the decisions rendered during that period as well as an
overview of other activities of the Court. The reader is referred to the first Report of the
Court for general information on the establishment of the Court, its jurisdiction, legal
status and procedures.
The working language of the Court is English, and its Judgments, other decisions and
Reports for the Hearing are published in English. Judgments in the form of Advisory
Opinions, as well as the respective Reports for the Hearing, are translated to the language
of the requesting national court. Both language versions are authentic and published in
the Court Reports. When a case is published in two languages, the different language
versions are published with corresponding page numbers to facilitate reference.
A collection of relevant legal texts for the EFTA Court as amended, can be found in the
booklet EFTA Court Texts (latest edition March 2000). Following amendments to the
Court’s Rules of Procedure in September 2007, the booklet has been revised and a new
updated version will be published in 2008. The booklet is available in English, German,
Icelandic and Norwegian, and can be obtained from the Registry. The texts in English
can also be accessed on the EFTA Court website.
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Foreword

The EFTA Court has also published a booklet entitled “Legal framework, case law and
composition – 1994-2003”, which was republished in an updated form in November
2006 under the shorter title “Legal framework and case law”. As the title indicates, the
publication summarizes the Court’s legal framework and its case law since 1994. In
addition, it gives an account of the Court’s composition, including the former Members
and Registrars of the Court. Its aim is to serve as a tool of information for those who
take interest in European integration. The booklet can be obtained from the Registry, by
request through the Court’s web site.
Decisions of the EFTA Court, which have not yet been published in the Report, may be
obtained from the Registry by mail or e-mail, or on the EFTA Court website. All addresses
are provided in Chapter II below.
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Case E-4/06
KLM Royal Dutch Airlines
v
Staten v/ Finansdepartementet
(the Norwegian State, represented by the
Ministry of Finance)

-3-

ORDER OF THE PRESIDENT OF THE COURT
22 December 2006
(Withdrawal of a request for an Advisory Opinion)
In Case E-4/06,
KLM Royal Dutch Airlines v Staten v/ Finansdepartementet (the Norwegian State,
represented by the Ministry of Finance),
a request from Borgarting lagmannsrett (Borgarting Court of Appeal, Oslo, Norway)
requesting the EFTA Court to give an Advisory Opinion pursuant to Article 34 of the
Agreement between the EFTA States on the establishment of a Surveillance Authority
and a Court of Justice,
THE PRESIDENT OF THE COURT
makes the following

ORDER
By letter dated 16 October 2006, registered at the Court on the same date, a request
has been made to the EFTA Court by decision of 9 October 2006 of Borgarting
lagmannsrett, for an Advisory Opinion in the case of KLM Royal Dutch Airlines v Staten
v/ Finansdepartementet (the Norwegian State, represented by the Ministry of Finance)
on the following question:
What are the legal basis and the prerequisites for a claim for reimbursement of
taxes which a Member State has collected in conflict with provisions of the EEA
Agreement?
By letter dated 21 December 2006, registered at the Court on the same date, the
Borgarting lagmannsrett withdrew the request for an Advisory Opinion.

-4-

THE PRESIDENT OF THE COURT
hereby orders:
Case E-4/06 removed from the Register.
Luxembourg, 22 December 2006
Carl Baudenbacher			 Henning Harborg
President 			 Registrar
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Dutch
Airlines
Case E-1/06Case
EFTAE-4/06
Surveillance
Authority
v Norway

On those grounds,
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Case E-1/06
EFTA Surveillance Authority
v
The Kingdom of Norway
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Case E-1/06
EFTA Surveillance Authority
v
The Kingdom of Norway
(National legislation transferring the operation of gaming machines to a State-owned
monopoly – restriction of freedom of establishment and freedom to provide services –
justification – legitimate aims – consistency of national legislation – necessity of
national legislation)
Judgment of the Court, 14 March 2007. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 11
Report for the Hearing . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 28
Summary of the Judgment
1. All games of chance or gambling,
including the use, in return for a money
payment, of gaming machines, constitute
economic activities falling within the scope
of EEA fundamental freedoms.
2. A regulatory change in the market for
the operation of gaming machines, from
a system based on competition among
a plurality of humanitarian and socially
beneficial organisations holding licences
and private operators who operate the
machines on their behalf, to a system based
on an exclusive right for one state-owned
company completely removes private
operators from the market and denies
them access to that market constitutes a
restriction to the freedom of establishment
and the freedom to provide services, but
applies without distinction to domestic and
foreign operators of gaming machines.
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3. In order to objectively justify such
a legislation, moral, religious or cultural
factors, as well as the morally and
financially harmful consequences for the
individual and for society associated with
gaming, may serve to justify a margin of
discretion for the national authorities,
sufficient to enable them to determine what
is required in order to ensure consumer
protection and the preservation of public
order. Although the Contracting Parties are
free to set the objectives of their policy on
gaming and, where appropriate, to define
in detail the level of protection sought,
the restrictive measures that they impose
must nevertheless satisfy the conditions
laid down in the case-law as regards their
proportionality.
4. It is for the State responsible for a
measure restricting a fundamental freedom
of the EEA Agreement to prove that the
measure can be justified. When assessing

5. In the field of gaming, policy justification
grounds put forward by a Member State
must be taken together and considered as
a whole. The protection of the recipients
of the service and, more generally, of
consumers, and the maintenance of order
in society are amongst those objectives
which may be regarded as overriding
reasons relating to the public interest.
objective
of
significant
6. The
contributions by gambling to the financing
of benevolent or public-interest activities
cannot in itself be regarded as an objective
justification for restrictions on the freedom
to provide services. A limitation in the
authorisation of gaming is acceptable only
if, from the outset, it reflects a concern
to bring about a genuine diminution in
gambling opportunities and if the financing
of social activities constitutes only an
incidental beneficial consequence and
not the real justification for the restrictive
policy adopted.
7. The fact that one of the aims of the
legislation is to limit the reduction in
revenues for humanitarian and socially
beneficial causes cannot by itself
compromise the legitimacy of the system,
if other objectives pursued are legitimate
justification grounds.
8. An authorisation to operate gaming
machines on an exclusive basis can

in principle be considered suitable for
attaining the legitimate aims pursued.
However, restrictions based on legitimate
grounds of overriding public interest must
be consistent with similar measures already
taken. A State must not take, facilitate or
tolerate measures that would run counter to
the achievement of the stated objectives of
a given national measure. If the operation
of gaming machines is subjected to a stateowned monopoly in order to fight gambling
addiction through the reduction of gambling
opportunities, it would be inconsistent to
endorse or tolerate measures, such as
extensive marketing, which could lead to
an increase of gambling opportunities.
9. The marketing and development of
other games, which are not comparable
with respect to the risk of creating
addiction, is not relevant when assessing
the consistency of legislation. Whether
and to which extent a given game can lead
to gambling addiction must be evaluated
by taking into account the specific
circumstances, including its features, its
presentation, the reactions of its potential
consumers and the broader socio-cultural
environment.
10. Restrictive measures must not go
beyond what is necessary in order to
achieve the intended aims. The introduction
of a monopoly must lead to a more effective
achievement of the legitimate aims set
than other less restrictive measures. It is
reasonable to assume that a monopoly
operator in the field of gaming machines
-9-
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the intent of a national legislature under
EEA law, any materials from which the
legislative intent can be deduced must be
taken into account.

subject to effective control by the competent
public authorities will tend to accommodate
legitimate concerns of fighting gambling
addiction better than a commercial operator
or organisations whose humanitarian or
socially beneficial activities partly rely on
revenues from gaming machines. Through
its ownership role, the State has additional
ways of influencing the behaviour of the

- 10 -

operator besides public law regulations
and surveillance. In a situation where the
reform of the gaming machine regulation
in Norway has not yet taken effect, the
Court cannot base itself on the general
assumption that public control and
policy enforcement will not satisfy these
requirements.

14 March 2007
(National legislation transferring the operation of gaming machines to a State-owned
monopoly – restriction of freedom of establishment and freedom to provide services –
justification – legitimate aims – consistency of national legislation – necessity of
national legislation)
In Case E-1/06,
EFTA Surveillance Authority, represented by Niels Fenger, Director, Legal & Executive
Affairs, and Per Andreas Bjørgan, Senior Officer, Legal and Executive Affairs, acting as
Agents,
Applicant,
v
The Kingdom of Norway, represented by Fredrik Sejersted, Advokat, the Attorney
General for Civil Affairs, and Hanne Ørpen, Adviser, the Ministry for Foreign Affairs,
acting as Agents,
Defendant,
supported by the Kingdom of Belgium, represented by Annick Hubert, Attaché,
Directorate General Legal Affairs of the Federal Public Service for Foreign Affairs,
Foreign Trade and Development Cooperation, acting as Agent,
and the Republic of Iceland, represented by Páll Hreinsson, Professor of Law, and
Finnur Þór Birgisson, First Legal Secretary and Legal Officer, Ministry of Foreign Affairs,
acting as Agents,
Interveners,
APPLICATION for a declaration that the Kingdom of Norway, by adopting Act No 90 of
29 August 2003 Relating to Amendments to the Gaming and Lottery Legislation (Lov
av 29. august 2003 nr. 90 om endringer i pengespill- og lotterilovgivningen) which
introduced a monopoly for the State-owned undertaking Norsk Tipping AS to operate
gaming machines in Norway, has infringed Articles 31 and 36 of the EEA Agreement.

THE COURT,
composed of: Carl Baudenbacher, President and Judge-Rapporteur, Thorgeir Örlygsson
and Henrik Bull, Judges,
Registrar: Henning Harborg,
- 11 -
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JUDGMENT OF THE COURT

having regard to the written pleadings of the parties and the interveners, and the written
observations of the Republic of Finland, represented by Johanna Himmanen, Legal
Officer, Ministry for Foreign Affairs, acting as Agent; the Hellenic Republic, represented
by Caterina Samoni, Legal Advisor, and Nana Dafniou, Deputy Legal Advisor, Special
Legal Service for EU Matters, Ministry of Foreign Affairs, acting as Agents; the Republic
of Hungary, represented by Judit Fazekas, State Secretary, Ministry of Justice and
Law Enforcement, acting as Agent; the Kingdom of the Netherlands, represented by
Hanna Sevenster, Head, and Martijn de Grave, Member, European Law Division, of the
Legal Affairs Department, Ministry of Foreign Affairs, acting as Agents; the Portuguese
Republic, represented by Luís Inez Fernandes, Director, Legal Affairs Service of the
General Directorate of European Affairs, Ministry of Foreign Affairs, and Ana Paula
Barros, Director, Legal Office of the Games Department, Santa Casa de Misericórdia de
Lisboa, acting as Agents; the Kingdom of Sweden, represented by Karin Wistrand, Legal
Adviser, Ministry for Foreign Affairs, acting as Agent; the Commission of the European
Communities, represented by Frank Benyon, Principal Legal Adviser, and Enrico
Traversa, Legal Adviser, acting as Agents,
having regard to the Report for the Hearing,
having heard oral argument of the Applicant, represented by its Agents Niels Fenger and
Per Andreas Bjørgan, the Defendant, represented by its Agent Fredrik Sejersted, the
Kingdom of Belgium, represented by Philippe Vlaemminck, advocaat, the Republic of
Iceland represented by its Agent Páll Hreinsson, the French Republic, represented by its
Agents Géraud de Bergues and Claire Bergeot-Nunes, the Kingdom of the Netherlands,
represented by its Agent Martijn de Grave, and the Commission of the European
Communities, represented by its Agents Frank Benyon and Enrico Traversa, at the
hearing on 8 November 2006,
gives the following

Judgment
I

Facts and pre-litigation procedure
1

By an application registered at the Court on 13 March 2006, the EFTA
Surveillance Authority (hereinafter “the Applicant”) filed a request for a
declaration that by adopting Act No 90 of 29 August 2003 Relating to
Amendments to the Gaming and Lottery Legislation (Lov av 29. august 2003 nr.
90 om endringer i pengespill- og lotterilovgivningen, hereinafter “the contested
legislation”) which introduces a monopoly for the State-owned undertaking
- 12 -

2

By a letter of 22 January 2003, the Applicant had informed the Defendant of
the receipt of a complaint concerning the proposal to grant Norsk Tipping the
exclusive right to operate gaming machines in Norway. The Defendant replied
to this by letter dated 24 February 2003, and answered questions posed to
it by the Applicant in September 2003. On 16 February 2004, the Defendant
replied to a second letter sent by the Applicant.

3

On 23 April 2004, the Applicant sent the Defendant a letter of formal notice,
contending that the wish to secure a continued amount of revenue for charities
had been a driving factor behind the chosen monopoly solution. Besides, the
Applicant found fault in alleged inconsistencies in the Norwegian gaming policy,
namely that Norsk Tipping had been among the three largest advertisers in
Norway, that it had introduced several new games and developed new ways of
gambling, and that its explicit aim was to double the number of gaming machine
players from 500,000 to 1 million. Moreover, the Applicant suggested that the
aims of preventing gambling addiction and fighting crime could be achieved by
less restrictive means, i.e. under the current licensing system. In its reply by
letter dated 28 June 2004, the Defendant refuted these allegations.

4

On 20 October 2004, the Applicant delivered a reasoned opinion on the case.
The Defendant replied by a letter dated 19 November 2004. On 17 November
2005, the Applicant decided to bring the case before the Court.

5

In addition to complaining to the Applicant, the private operators of gaming
machines in Norway challenged the contested legislation before the national
courts. On 27 October 2004, Oslo tingrett (Oslo District Court) ruled that
the monopoly was contrary to EEA law. The Defendant appealed against
that judgment to the Borgarting lagmannsrett (Borgarting Court of Appeal).
By judgment of 26 August 2005, Borgarting lagmannsrett overruled Oslo
tingrett, holding that the contested legislation was compatible with EEA law.
The private operators then brought the matter before Høyesterett (Supreme
Court). Høyesterett decided not to make a reference to the EFTA Court.
On 18 October 2005, Høyesterett scheduled a date for the hearing for
24 January 2006 in plenary hearing. After the decision of the Applicant to bring
an infringement action against the Defendant before the Court, the private
operators invited Høyesterett to suspend its proceedings in order to await
- 13 -
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Norsk Tipping AS to operate gaming machines in Norway, the Kingdom of
Norway (hereinafter “the Defendant”) has infringed Articles 31 and 36 of the
EEA Agreement.

the judgment of the Court. By decision of 5 December 2005, Høyesteretts
Kjæremålsutvalg (Appeals Committee of the Supreme Court) decided to
suspend the proceedings holding that the authoritative answer would in any
event be given by the EFTA Court.
II

Legal background
EEA law
6

Article 31(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on the freedom of establishment of nationals of an EC Member
State or an EFTA State in the territory of any other of these States.  This shall
also apply to the setting up of agencies, branches or subsidiaries by nationals
of any EC Member State or EFTA State established in the territory of any of
these States.
Freedom of establishment shall include the right to take up and pursue activities
as self-employed persons and to set up and manage undertakings, in particular
companies or firms within the meaning of Article 34, second paragraph, under
the conditions laid down for its own nationals by the law of the country where
such establishment is effected, subject to the provisions of Chapter 4.

7

Article 36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on freedom to provide services within the territory of the Contracting
Parties in respect of nationals of EC Member States and EFTA States who are
established in an EC Member State or an EFTA State other than that of the
person for whom the services are intended.

The contested national legislation
8

Under Norwegian law, operating games not permitted by special legislation
constitutes a criminal offence. Exemptions from the prohibition against gaming
operations are to be found in the Totalisator Act (Act No 3 of 1 July 1927, lov av
1. juli 1927 nr. 3 om veddemål ved totalisator), the Gaming Act (Act No 103 of
28 August 1992, lov av 28. august 1992 nr. 103 om pengespill), and the Lottery
Act (Act No 11 of 24 February 1995, lov av 24. februar 1995 nr. 11 om lotterier).
The Totalisator Act provides that licences to arrange horserace betting may
only be granted to entities whose aims include supporting horse breeding. The
- 14 -

9

The Lottery Act covers all gaming activities involving money which are neither
regulated by the Totalisator Act nor the Gaming Act. Under the Lottery Act, a
lottery may only be held for the benefit of humanitarian or socially beneficial
causes. Gaming machines are treated as lotteries under the Lottery Act. Many
humanitarian and socially beneficial organisations in Norway hold licences
to operate gaming machines. Whereas the biggest organisations operate
their own machines, the majority employs commercial companies to operate
games for them, against a price or fixed percentage of revenues. Thus, private
persons and commercial enterprises can – after having received authorisation
– arrange lotteries on behalf of a humanitarian or socially beneficial
organisation, provided that a minimum of 35% (later 40%) of the net turnover
goes to these causes. Another 20% goes to the owners of the premises where
the machines are located, and the remaining share is for the gaming machine
operators. In 2004, 138 different companies operated a total of approximately
15,600 gaming machines. The gross turnover from all gaming machines was
NOK 26 billion (net turnover: NOK 4.96 billion after deduction of prizes).

10

In an endeavour to reduce the number of gaming machines as well as bets
and prizes, the Ministry, on 21 June 2002, issued a first consultation paper
based on a continuation of the licensing system for private operators, but
with stricter regulation of where gaming machines could be deployed, and a
decrease of the machine operators’ fraction of the revenues. This proposal
met the opposition of operators and organisations. In the meantime, Norsk
Tipping, upon invitation from the Ministry, presented on 2 July 2002 a model
showing how it could take over the operation of gaming machines on the basis
of an exclusive right, ensuring that the maximum profits go to the organisations
despite there being fewer machines. On 25 October 2002, the Ministry issued
a second consultation paper, based on Norsk Tipping’s exclusive rights model.
The Ministry summarised the advantages of the proposed model as follows: the
- 15 -
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Norsk Rikstoto Foundation is currently the only licence holder. The Gaming Act
applies exclusively to Norsk Tipping AS, a fully State-owned public company
supervised by the Ministry of Culture and Church Affairs (hereinafter “the
Ministry”). It gives Norsk Tipping sole rights to operate gaming activities related
to sports competitions and other competitions not regulated in the Lottery Act,
the game Lotto, and other games as decided by the Government. The profits of
Norsk Tipping’s activities are to be equally divided between sports objectives
and cultural objectives.

organisations’ incomes are secured, the number of machines is significantly
reduced, the machines will be less visible in public areas, enforcement of the
18 year age restriction will be significantly improved, and the authorities will
obtain full control over the mode of operation of the machines.
11

On the basis of the model presented in the Ministry’s second consultation
paper, on 14 March 2003, the Government adopted a bill to be put forward to
Stortinget (Parliament). The bill stated that the main reasons for the proposal
were a desire to be able to fight gambling addiction and prevent crime in a more
effective manner, to achieve better control of the irregularities in the industry
and to be able to enforce the minimum age limit of 18 years more efficiently.
It was further assumed that an exclusive rights model based on a non-profit
company will result in lower operational costs than in today’s market. The
bill also referred to difficulties in introducing stricter rules within the existing
licensing system due to massive resistance in the form of lobbying campaigns
from the private game operators, which the introduction of an exclusive right
would overcome.

12

Along with the introduction of an exclusive right for Norsk Tipping, the number
of machines was to be reduced to 10,000 and stricter rules concerning location
of machines were to be applied. At the same time, the reduction in revenues to
the humanitarian and socially beneficial causes so far benefiting from gaming
machines were to be limited to approximately the 2001 level. The Ministry thus
determined that the equivalent of the organisations’ net income from gaming
machines in 2001 should be given to humanitarian and socially beneficial
organisations as a third cause (following sports and culture) in the form of a
fixed share of 18% of Norsk Tipping’s overall profits from gaming. Furthermore,
all deployed machines were to be connected together in an electronic network
that would give continuous access to information concerning cash flow and the
mode of operation of the machines. The payout of winnings was planned to
be in the form of a paper receipt that had to be cashed with the owner of the
premises instead of direct cash payouts from the machines.

13

In a document dated 3 May 2003 and in its Annual Report for 2003, Norsk
Tipping, for its part, announced its intent to increase the number of players by
recruiting new players, each player betting for a lower amount than at present.
The explicit goal was to at least double, within three years, the number of
players on gaming machines. This goal should be reached through marketing,
branding, and a tailored offer of games. On 17 November 2004, the Ministry,
- 16 -

14

III

The contested legislation was signed into law on 29 August 2003, leaving the
date for entry into force to be set by the Government. The Government has
decided to await the decision of the Court.

Arguments of the parties
15

The application is based on three main arguments, namely that the contested
legislation was motivated at least partly by an economic aim, that it fails to
reflect a systematic and coherent approach to gambling, and that it does not
comply with the principle of proportionality. The Defendant disputes all three
claims.

16

Firstly, the Applicant claims that an EEA State may not introduce a monopoly
when an important objective behind that step is securing revenue for
humanitarian and socially beneficial causes. The desire to secure the level
of revenues to such causes corresponding to the level in 2001 goes in the
Applicant’s view beyond an incidental beneficial consequence as required by
the Court of Justice of the European Communities (hereinafter “ECJ”) in Case
C-67/98 Zenatti [1999] ECR I-7289, at paragraph 36.

17

Secondly, the Applicant maintains that the Norwegian gambling policy fails
to reflect a systematic and coherent approach, with the overall objective
of genuine diminution of those services, as called for by the ECJ in Case
C-243/01 Gambelli [2003] ECR I-13031, at paragraph 67. The Applicant
essentially argues that the Defendant’s approach to gambling addiction is
inconsistent in two respects, namely that (1) consumers have, as a result of
intense marketing, been actively encouraged to participate in money games,
and (2) the Defendant itself has, via its ownership and control of Norsk Tipping,
substantially expanded the range of games and gaming opportunities in
Norway. The Applicant holds that all games offered by Norsk Tipping, and also
by Norsk Rikstoto, are relevant in this context and points to figures showing
that Norsk Tipping has been among the largest advertisers in Norway.
- 17 -
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after the initiation of the infringement procedure by the Applicant and the
judgment of Oslo tingrett, wrote a letter to Norsk Tipping stating, inter alia,
that active marketing of Norsk Tipping’s gaming machines shall not take place
beyond what follows from the machines’ bare presence at the location, that
it was not an aim that the number of players using gaming machines shall
exceed today’s level and that the annual turnover had to be lower than in
2001.

18

Thirdly, the Applicant contends that establishing a monopoly is a disproportionate measure. The monopoly is in its view not necessary in order to
achieve the aim of reducing problem gambling, as the concrete measures
taken in addition to the introduction of the monopoly and the level of consumer
protection sought with its creation could have been introduced under the old
licensing system.

19

The Defendant, supported by the two interveners and the seven Member
States of the European Communities which submitted observations in
the case, claims that the contested legislation is based on legitimate aims,
namely fighting gambling addiction, reducing machine gambling to a socially
defensible level, strengthening public control and responsibility, reducing crime
and malpractice, enforcing the 18 year age limit, eliminating private profit as
a market incentive, and limiting the reduction in revenue to humanitarian and
socially beneficial causes. Moreover, the Defendant maintains that under
the private regime of the Lottery Act, the introduction of all new and more
restrictive regulations would take time since experience shows that it would be
challenged by operators through lobbying and legal actions.

20

As to the first argument made by the Applicant, the Defendant acknowledges
that limiting the reduction in revenue was part of the legislative considerations
behind the contested legislation. However, it denies that this constitutes an
illegitimate financial consideration. In any event, the Defendant claims, the
main legislative aim of the contested legislation was to fight gambling addiction.
Thus, in its view, financial considerations were not the decisive reason, but
merely an incidental beneficial consequence within the meaning of Zenatti.

21

With regard to the Applicant’s second argument, the Defendant maintains
that the Gambelli test of consistency should only be applied in cases where
there is reason to suspect that there are arbitrary or discriminatory features.
Acknowledging that Norsk Tipping has been allowed to market its gaming
portfolio extensively, the Defendant claims that this is not inconsistent. The
Defendant’s primary argument is that the marketing of Norsk Tipping’s games
is irrelevant since there has never been any plan to allow for marketing of
gaming machines. Disputing the allegation that Norsk Tipping is substantially
expanding the range of games, the Applicant considers a gradual and moderate
development of the gaming portfolio to be legitimate in any case. A certain
development and marketing of the game portfolio offered under the public
monopoly is said to be necessary in order to sustain the system, and channel
- 18 -

22

As to the Applicant’s third argument concerning proportionality and necessity
of the contested legislation, the Defendant asserts that if a national gambling
restriction is found to be legitimate and suitable, then, as a consequence of
the margin of appreciation conferred on them, it is for the national authorities
to assess whether it is also necessary.

23

Reference is made to the Report for the Hearing for a more complete account
of the facts, the pre-litigation procedure, the legal background as well as the
arguments of the parties, interveners and those who submitted written and oral
observations.

24

By letter dated 18 October 2006, the Court put a number of written questions
to the Defendant to which the latter replied by letter of 2 November 2006.

IV Findings of the Court
General
25

The case at hand concerns the question of compatibility of the regulation of
gaming machines in Norway with the rules governing the EEA internal market.
All games of chance or gambling, including the use, in return for a money
payment, of gaming machines, constitute economic activities falling within the
scope of EEA fundamental freedoms (see, for comparison, Cases C-124/97
Läärä [1999] ECR I-6067, 8621, at paragraph 27, and C-6/01 Anomar [2003]
ECR I-8621, at paragraph 47).

26

The application essentially concerns the regulatory change in the market for the
operation of gaming machines in Norway, from a system based on competition
among a plurality of humanitarian and socially beneficial organisations holding
licenses and private operators who operate the machines on their behalf, to a
system based on an exclusive right for one state-owned company. From the
perspective of the internal market, the exclusion of private operators falls to be
assessed under the provisions on the freedom of establishment and the free
provision of services. In a situation such as the one at issue, the case is to be
examined under both provisions in parallel.

27

It is not disputed among the parties that the exclusion of private operators
from the market constitutes a restriction on the freedom of establishment
and the freedom to provide services, as it completely removes them from the
- 19 -
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gambling desire away from the most problematic and addictive games, in
particular those offered over the Internet.

market and insofar denies them access to that market. At the same time, it
must be noted that the restrictions are of a non-discriminatory nature, since
the contested legislation applies without distinction to domestic and foreign
operators of gaming machines.
28

The focal point of the case at issue is thus on the question whether the
contested legislation can be objectively justified.

29

The Court recalls in that context that moral, religious or cultural factors, as well
as the morally and financially harmful consequences for the individual and for
society associated with gaming, may serve to justify a margin of discretion for
the national authorities, sufficient to enable them to determine what is required
in order to ensure consumer protection and the preservation of public order.
Although the Contracting Parties are free to set the objectives of their policy
on gaming and, where appropriate, to define in detail the level of protection
sought, the restrictive measures that they impose must nevertheless satisfy the
conditions laid down in the case-law as regards their proportionality (see Joined
Cases C-338/04, C-359/04 and C-360/04 Placanica and others, judgment of
6 March 2007, not yet reported, at paragraphs 47 and 48).

Legitimacy of the aims pursued by the contested legislation
30

As regards the legitimacy of the restriction, the Defendant specifies several
public interest objectives, to be assessed as a whole, namely fighting
gambling addiction, reducing machine gambling to a socially defensible
level, strengthening public control and responsibility, reducing crime and
malpractice, enforcing the 18 years age limit, eliminating private profits as a
market incentive and limiting the reduction in revenue to humanitarian and
socially beneficial causes. The Applicant maintains that although most of the
objectives referred to are legitimate as such, the legislation is still contrary to
EEA law because in reality it pursues an illegitimate economic goal.

31

As already stated, the Applicant argues that the introduction of Norsk
Tipping’s exclusive right to operate gaming machines is motivated by
the wish to limit the reduction in revenues for humanitarian and socially
beneficial causes and that the reform therefore pursues an economic aim.
In that respect, the Court recalls that it is for the State responsible for a measure
restricting a fundamental freedom of the EEA Agreement to prove that the
measure can be justified (see, inter alia, Case E-1/04 Restamark [1994-1995]
EFTA Ct. Rep. 15, at paragraph 60, and Case E-1/03 EFTA Surveillance
- 20 -

32

The parties disagree as to which preparatory works are relevant when
assessing the intent of a national legislature under EEA law. The Applicant
is of the view that all the preparatory works that have led to the enactment of
the legislation in question are relevant in that respect. The Defendant refers to
the bill of 14 March 2003, the proposal of 6 June 2003 by the Parliamentary
Committee and the minutes from the parliamentary debate. In the Defendant’s
view, earlier preparatory documents are to be disregarded.

33

The Court holds that any materials from which the legislative intent can be
deduced must be taken into account when assessing that intent. It is clear,
however, that, as a matter of principle, the Government’s proposal and the
reports on the parliamentary debate will be more indicative than earlier drafts
and documents. The Court also takes into account that views may change
during the legislative process.

34

It is to be recalled that the ECJ has consistently held that, in the field of
gaming, policy justification grounds put forward by a Member State must be
taken together and considered as a whole. The justification grounds referred
to by the Defendant concern the protection of the recipients of the service and,
more generally, of consumers, as well as the maintenance of order in society.
These objectives are amongst those which may be regarded as overriding
reasons relating to the public interest (see Cases C-275/92 Schindler [1994]
ECR I-1039, at paragraph 58; Läärä at paragraph 33; C-67/98 Zenatti [1999]
ECR I-7289, at paragraph 31; and Anomar at paragraph 73).

35

As regards the objective of limiting the reduction in overall revenues to
humanitarian and socially beneficial causes, the Court notes that in relevant
documents in the legislative history leading up to the contested legislation, this
objective was clearly expressed.

36

The ECJ has held that even if it is not irrelevant that lotteries and other types of
gambling may contribute significantly to the financing of benevolent or publicinterest activities, that motive cannot in itself be regarded as an objective
justification for restrictions on the freedom to provide services (see Schindler
at paragraph 60; Zenatti at paragraph 14; and Case C-243/01 Gambelli [2003]
ECR I-3031, at paragraph 62). Moreover, the ECJ has concluded that a
limitation in the authorisation of gaming is acceptable only if, from the outset, it
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Authority v Iceland [2003] EFTA Ct. Rep. 143, at paragraphs 34 and
35).

reflects a concern to bring about a genuine diminution in gambling opportunities
and if the financing of social activities constitutes only an incidental beneficial
consequence and not the real justification for the restrictive policy adopted
(see Zenatti at paragraph 36). This formula was reiterated in Gambelli at
paragraph 62.
37

The Zenatti judgment cannot be understood to the effect that the Norwegian
legislation in question would a priori be rendered unacceptable by the fact
that one of the aims of the legislation is to limit the reduction in revenue for
humanitarian and socially beneficial causes. The introduction of a monopoly
was also motivated by other aims, in particular the aim to reduce the risk of
gambling addiction. In fact, the contested legislation is based on the assumption
that the introduction of an exclusive right would provide an opportunity to fight
gambling addiction inter alia by limiting gaming opportunities while at the
same time limiting the reduction in revenues by lowering operational costs and
eliminating the profit of private operators.

38

The fact that a system based on an exclusive right for one operator leads to a
lowering of operational costs, allowing for the same revenue for humanitarian
and socially beneficial organisations to be accrued by less gaming activity,
cannot by itself compromise the legitimacy of the system. The Court notes in
this respect that the facts in the present case differ from the facts underlying
the ECJ’s ruling in Gambelli, where, according to the referring court, the Italian
State was pursuing a policy of substantially expanding betting and gaming
at the national level with a view to obtaining funds (see paragraph 68 of that
judgment).

39

Based on the above, the Court concludes that limiting the reduction in revenues
for humanitarian and socially beneficial causes from machine gaming was not
the real justification, within the meaning of Zenatti, for the restrictive policy
adopted, but a beneficial consequence which is incidental in the meaning that
it is accessory.

40

Beside the objectives of fighting gambling addiction and reducing crime and
malpractice, the other objectives put forward by the Defendant are mostly
means to achieve this goal or are of subsidiary importance. This also applies
to the Defendant’s intention to avoid future political and legal opposition
by private operators against more stringent rules under the current system
by introducing a State-controlled monopoly. This could not be regarded as
a legitimate justification for restricting rights under the EEA legal order.
- 22 -

41

Considering the above, the Court rejects the claim of the Applicant that the
contested legislation is contrary to EEA law because it in reality pursues
illegitimate aims.

Suitability/consistency of the contested legislation
42

In order to be justified, the granting of an exclusive right to Norsk Tipping
to operate gaming machines must be suitable to attain the aims pursued.
An authorisation to operate gaming machines on an exclusive basis, such
as the one in the case at hand, can in principle be considered suitable for
attaining those aims, see Läärä at paragraph 37. The Applicant, however,
argues that the Defendant’s approach to fighting gambling addiction by way
of the contested legislation is inconsistent, as consumers have been actively
encouraged to gamble by intense marketing and through the expansion of
the range of games and gaming opportunities by Norsk Tipping and Norsk
Rikstoto.

43

Restrictions based on legitimate grounds of overriding public interest must be
consistent with similar measures already taken. This principle, which is of general
relevance, has been acknowledged in a case concerning the compatibility of a
marketing ban on foodstuffs with the rules on free movement of goods (Case
E-3/00 EFTA Surveillance Authority v Norway [2000-2001] EFTA Ct. Rep. 73,
at paragraphs 26 and 41). In accordance with this principle, a State must not
take, facilitate or tolerate measures that would run counter to the achievement
of the stated objectives of a given national measure. In the sphere of gaming
policy, the ECJ has specified that restrictions must be suitable for achieving
the target objectives, inasmuch as they must serve to limit betting activities in
a consistent and systematic manner (see Gambelli, at paragraph 67). In the
case at issue, the Defendant has chosen to fight gambling addiction through
the reduction of gambling opportunities by subjecting the operation of gaming
machines to a State-owned monopoly. In order to be consistent, the Defendant
may not at the same time endorse or tolerate measures, such as extensive
marketing, which could lead to an increase of gambling opportunities.

44

However, when assessing the consistency of the contested legislation, it is, in
the light of the overriding legislative motivation of fighting gambling addiction,
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Given its ancillary character in relation to the other objectives, this does not,
however, affect the overall legitimacy of the motives behind the contested
legislation.

essential to put the focus on games with comparable effects with respect to
creating such addiction. Whether and to which extent a given game can lead
to gambling addiction must be evaluated by taking into account the specific
circumstances, including its features, its presentation, the reactions of its
potential consumers and the broader socio-cultural environment.
45

The parties do not dispute that among games lawfully marketed in Norway,
gaming machines, the football betting game Oddsen and horserace betting
involve a risk of addiction. However, it is clear that the increase in gambling
addiction in Norway in later years has occurred simultaneously with the increase
in gaming machine gambling. Furthermore, figures from the telephone helpline
for problem gamblers submitted by the Defendant show that 81% of the callers
in 2004 reported gaming machines as a problem. For Oddsen and horse
race betting, the comparable numbers were 7,7% and 6,8%. Later statistics
submitted by the Applicant show similar figures. Moreover, studies in the field
of gambling presented to the Court point at gaming machines as the single
most potentially addictive form of gambling. These studies refer, inter alia, to
the structural characteristics of the machines, such as rapid event frequency,
the near miss, and light and sound effects. From this, the Court concludes
that gaming machines are more dangerous in terms of leading to gambling
addiction than other games lawfully offered on the Norwegian market. Even
though other games, most notably Oddsen and horse race betting, may also
lead to gambling addiction, the Court cannot see that this is on a comparable
scale. In this situation, the marketing and development of other games is not
relevant when assessing the consistency of the contested legislation.

46

Under the current regime in Norway, gaming machines are not marketed
beyond their mere presence at authorised locations. According to a letter by
the Ministry to Norsk Tipping dated 17 November 2001 (see paragraph 13
above), this will also be the situation in the future. With reference to this and
bearing in mind the restrictive approach on which that letter is based, the Court
concludes that the fact that the contested legislation is aimed at the operation of
gaming machines alone does not render that legislation unsuitable to achieve
the aim of reducing gambling addiction in the Norwegian society. The Court
underlines, however, that a consistent and systematic approach to fighting
gambling addiction must also encompass an effective control of the exclusive
right holder’s activities once the contested legislation has entered into force.
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47

The Applicant argues that the contested legislation violates the principle of
proportionality, since tightening the rules on machine gaming in a competitionbased system would constitute a less restrictive but equally effective means
as compared to the introduction of an exclusive right for Norsk Tipping. In
that regard, the Court notes in particular that the contested measures must
not go beyond what is necessary in order to achieve the intended aims (see,
for comparison, Läärä at paragraph 33; Zenatti at paragraph 31; Anomar at
paragraph 86, Gambelli, at paragraphs 64 and 65; C-42/02, Case C-42/02
Lindman, [2004] ECR I-13519, at paragraph 25).

48

In Läärä, the ECJ held that the question of whether it would be preferable to
adopt regulations imposing the necessary code of conduct on the operators
concerned instead of granting an exclusive right to a public body to operate
gaming machines is a matter to be assessed by the Member States. However,
the choice made in that regard must not be disproportionate to the aim pursued
(at paragraph 39).

49

In the case at issue, the Norwegian legislature has not opted for a total ban.
Instead it has chosen a monopoly system with a view to reduce the risk of
gambling addiction to a level which it deems acceptable and to reduce crime and
malpractice. In such a situation, the necessity test consists in an assessment
of whether the monopoly option is functionally needed in order to reduce the
problems to the level opted for, or whether this reduction could equally well
be obtained through other, less restrictive means such as admitting private
operators under a stricter licensing regime. The necessity of the contested
legislation thus requires that the introduction of a monopoly leads to a more
effective achievement of the aims set than other less restrictive measures (see
Läärä, at paragraphs 41 and 42).

50

As regards the objective of reducing crime and malpractice, the Court notes
that during the pre-litigation procedure, the Defendant stated in a letter to
the Applicant dated 1 September 2003 that in Norway the problem is not
the presence of unlicensed software of machines. There is certainly a risk
that gambling activities may be abused by the operators or their partners for
criminal ends such as money-laundering and embezzlement. However, the
Defendant has failed to demonstrate that a licensing scheme allowing private
operators, if necessary with more restrictive rules on who may qualify, will
not be equally effective as an exclusive right for Norsk Tipping in preventing
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Necessity of the contested legislation

money-laundering and embezzlement. With regard to theft from the machines
themselves by outsiders and vandalism related to this, the Court cannot see
that an introduction of an exclusive right for Norsk Tipping in itself would reduce
the problem. On the other hand, reducing theft and other forms of crime as a
consequence of gambling addiction fall to be assessed as an integral part of
the aim to reduce gambling addiction.

V

51

The public interest objectives which the national legislation is aimed at must
be considered as a whole. In the Court’s view, it is reasonable to assume
that a monopoly operator in the field of gaming machines subject to effective
control by the competent public authorities will tend to accommodate legitimate
concerns of fighting gambling addiction better than a commercial operator or
organisations whose humanitarian or socially beneficial activities partly rely
on revenues from gaming machines. Furthermore, it is plausible to assume
that in principle the State can more easily control and direct a wholly Stateowned operator than private operators. Through its ownership role, the State
has additional ways of influencing the behaviour of the operator besides public
law regulations and surveillance. In fact, the effectiveness of public control
and enforcement of a genuinely restrictive approach to machine gaming are
the focal point of the proportionality assessment in this case. In a situation
where the reform of the gaming machine regulation in Norway has not yet
taken effect, the Court cannot base itself on the general assumption that public
control and policy enforcement will not satisfy these requirements.

52

The Court concludes that the Defendant has sufficiently demonstrated that the
exclusive right system opted for in the contested legislation is likely to be more
effective in order to achieve the objectives of the legislation, considered as a
whole, than the other means proposed by the Applicant.

53

With regard to the aforesaid, the Court holds that the application cannot be
sustained.

Costs
54

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to be
ordered to pay the costs if they have been applied for in the successful party’s
pleadings. The Defendant has asked for that the Applicant be ordered to pay
the costs. Since the latter has been unsuccessful in its application, it must be
ordered to pay the costs. The costs incurred by the interveners and those who
submitted observations are not recoverable.
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THE COURT
hereby:
1.		Dismisses the application.
2.		Orders the EFTA Surveillance Authority to pay the costs of the proceedings.

Carl Baudenbacher

Thorgeir Örlygsson

Henrik Bull

Delivered in open court in Luxembourg on 14 March 2007.
Henning Harborg		

Carl Baudenbacher

Registrar		

President

- 27 -

Case E-1/06 EFTA Surveillance Authority v Norway

On those grounds,

REPORT FOR THE HEARING
in Case E-1/06
APPLICATION to the Court pursuant to the second paragraph of Article 31 of the
Agreement between the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice in the case between
EFTA Surveillance Authority
and
The Kingdom of Norway
supported by the Kingdom of Belgium and the Republic of Iceland, as interveners,
seeking a declaration from the Court that the Kingdom of Norway (hereinafter “the
Defendant”), by adopting the Act No 90 of 29 August 2003 Relating to Amendments
to the Gaming and Lottery Legislation (Lov av 29. august 2003 nr 90 om endringer i
pengespill- og lotterilovgivningen, hereinafter “the contested legislation”) which
introduced a monopoly for the State-owned undertaking Norsk Tipping AS to operate
gaming machines in Norway, has infringed Articles 31 and 36 of the EEA Agreement.
I

Introduction
1.

II

The case concerns legislation transforming the current regulation of the
gaming machine market in Norway from a licensing system into a State
monopoly. By its application, the EFTA Surveillance Authority (hereinafter “the
Applicant”) seeks to obtain an order from the Court that this legislation violates
the EEA law provisions on the freedom of establishment and the freedom to
provide services, in particular as it fails to reflect a systematic and coherent
approach to the gaming market in general and to comply with the principle of
proportionality.

Legal background
The gaming market in Norway and its regulation
2.

1

Under Norwegian penal law,1 operating games not permitted by special
legislation constitutes a criminal offence. Exemptions from the prohibition

Sections 298 and 299 of the Norwegian Penal Code (Straffeloven §298 og 299) .
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2
3
4

3.

Under the Totalisator Act, as amended, the foundation Norsk Rikstoto is given
exclusive rights to operate horse-race betting under the supervision of the
Ministry of Agriculture. Norsk Rikstoto is obliged to financially support horse
racing and Norwegian horse breeding.

4.

The Gaming Act applies exclusively to Norsk Tipping AS, a company established
by law in 1946 in connection with football betting which was later converted
into a fully State-owned public company supervised by the Ministry of Culture
and Church Affairs (hereinafter “the Ministry”). The Gaming Act gives Norsk
Tipping sole rights to operate gaming activities related to sports competitions
and other competitions not regulated in the Lottery Act, the game Lotto, and
other games as decided by the King (i.e. the Government). The profits of Norsk
Tipping’s activities are to be equally divided between sports objectives and
cultural objectives. Within that scale, the exact distributions are decided partly
by the Ministry and partly by Storting (the Norwegian Parliament).

5.

The Lottery Act covers all gaming activities involving money which are neither
regulated by the Totalisator Act nor the Gaming Act. Under the Lottery Act, a
lottery may only be held for the benefit of humanitarian or socially beneficial
causes. Moreover, a lottery may only (with certain limited exceptions) be
operated on the basis of a prior permit on behalf of a charitable organisation.

6.

Since 1995, gaming machines have been treated as lotteries pursuant
to Section 1(e) of the Lottery Act. The biggest license-holders for gaming
machines, the Norwegian Red Cross, the Sea Rescue Association and the
Norwegian Association for the Disabled, also operate their own machines. The
other organisations employ commercial companies to operate games for them,
against a price or fixed percentage of revenues. Thus, private persons and
commercial enterprises can – after having received authorisation – arrange
lotteries on behalf of a socially beneficial or humanitarian organization or
association, provided that a minimum of 35% (later 40%) of the profits goes to
these causes.

7.

In 2004, 138 different companies operated a total of approximately 15,600
gaming machines. The biggest of those companies, Norsk Lotteridrift AS,

Act of 1 July 1927 No 3 (lov av 1. juli 1927 Nr.3 om veddemål ved totalisator).
Act of 28 August 1992 No 103 (lov av 28. august 1992 Nr.103 om pengespill mv).
Act of 24 February 1995 No 11 (lov av 24. februar 1995 Nr.11 om lotterier mv).
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against gaming operations are to be found in the Totalisator Act,2 the Gaming
Act,3 and the Lottery Act.4

owned by a Dutch subsidiary of the Swiss bank UBS, operates approximately
4200 gaming machines. The gross turnover (before prizes are deducted) from
all gaming machines in 2004 was NOK 26 billion and has been constantly
increasing over the last years.5 The net turnover/revenue (after deduction of
prizes) generated by gaming machines in 2004 was NOK 4.96 billion. The
minimum payback ratio for gaming machines in Norway is 78%. In 2004, 40,5%
of the revenue generated by gaming machines was distributed to charities,
20% was paid out to the owners of the premises where the machines were
located, and the remaining 39,5% went to the gaming machine operators. By
contrast, the gross turnover from Norsk Tipping’s games in 2004 was NOK
8.8 billion The company’s revenue in 2004 was NOK 4.2 billion of which 56%
was distributed to Norsk Tipping’s beneficiaries, 29% covered the company’s
administrative costs and 15% went to Norsk Tipping’s commission agents.
8.

The Norwegian Gaming Board, established in 2001, has the administrative
responsibility for private lottery activities in Norway. All organisations wishing
to operate lotteries must apply to the Gaming Board for a licence. The Gaming
Board also has the authority to make decisions on applications for installation
of gaming machines. When granting approval, a maximum limit may be set for
the number of machines that may be installed. In addition, the Gaming Board
authorises contractors planning to arrange lotteries on behalf of approved
organisations, as well as the owners of the premises in which lotteries are to
be held. In the event of provisions laid down in, or pursuant to, the Lottery Act
being violated, the Gaming Board may revoke authorisations and licences.
The Gaming Board’s surveillance also applies to the games of Norsk Tipping
and Norsk Rikstoto.

The reform of the regulation of gaming machines
9.

5
6

In 1998, Regulation No 8536 made gaming machines subject to obligatory type
approval, following inspection by a test institute. Regulation No 853 prescribes
– among other criteria for approval - a minimum sequence time (i.e. the time
between intervals in play) of 3 seconds per game and a maximum prize of
NOK 200.The Regulation was supposed to lead to a phasing-out of older machines.

By 14% in 2001, 72% in 2002, 48% in 2003, 14% in 2004 and 3-5% in 2005.
Regulation of 28 August 1998 No 853 on type approval of gaming machines (Forskrift om typegodkjenning av
gevinstautomater).
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11. Following a new proposal by the Ministry, Regulation No 982 was adopted
in 2000,9 changing the requirements on type approval in Regulation No 853.
The new Regulation inter alia increased maximum prizes from NOK 200 to
NOK 2000, and reduced the minimum sequence time of a game from 3 to 1.5
seconds. At the same time, an age limit of 18 years was introduced.
12. In April 2002, individual members of Storting called for a drastic reduction
in the number of authorisations to operate gaming machines as well as in
bets and prizes. The competent Storting Committee called on the Ministry for
proposal for new rules.10 The Ministry’s subsequent consultation paper of 21
June 2002 was based on a continuation of the licensing system for private
operators, but with stricter regulation of where gaming machines could be
deployed. Instead of locations entailing exposure of minors and people with
problematic gambling behaviour, the Ministry proposed that gaming machines
should only be allowed in areas where minors would not have access. The
Ministry further envisaged an increase of the charities’ fraction of the revenues
from 35% to 45% to the detriment of the machine operators. The Gaming
Board, in its comments, agreed with the Ministry’s approach, especially on
the need to have a more restrictive policy on the placement of machines in
order to satisfactorily enforcing age-control. The operators and charitable
organisations, on their parts, opposed the proposal since it allegedly would
lead to a reduction of gaming locations in the range of 75-80% and a diminution
in revenue of approximately NOK 500 million per year.
13. In the meantime, Norsk Tipping, upon invitation from the Ministry, presented
on 2 July 2002 and in a letter of 19 September 2002 a model showing how
Norsk Tipping could take over the operation of gaming machines (the number
of which is to be reduced to approximately 10,000 and placed in restaurant/
7
8
9

10

Innst. O. No 33 (1999-2000) of 9 December 1999.
Ot. prp. No 84 (1998-1999) on the Lottery Act and the Gaming Board.
Regulation of 27 September 2000 No 982 on changes in the Regulation on type approval of gaming machines (Forskrift om
endring I forskrift om typegodkjenning av gevinstautomater).
Innst. S. No 153 (2001-2002).

- 31 -

Case E-1/06 EFTA Surveillance Authority v Norway

10. In 1999, Storting’s Justice Committee7 rejected a bill by the then competent
Ministry of Justice which included changes to the rules on where machines
could be installed, banning places like shops, shopping centres, kiosks, petrol
stations etc, and mainly confining the machines to especially reserved areas
(arcades).8 The Committee concluded that the Ministry should reassess its
proposal based on the premise that the charity organisations’ income must be
secured.

pubs/bars, Bingo halls and race tracks, so-called “stjernekiosks”, and gaming
halls/arcades/cafés) on the basis of an exclusive right. Ensuring that the
maximum profits go to the charities with fewer machines was stated as the
main reason for introducing a monopoly. Norsk Tipping assumed that without
its entry into the market, these charitable causes would probably have to
expect a reduction in future earnings due to the measures expected from the
authorities. Despite the expected 40% loss in turnover with a smaller number
of machines, their lesser aggressiveness and a more effective enforcement
of the age limit, Norsk Tipping estimated that it would bring in about the same
amount in revenues to be distributed to charities, thanks to lower operational
costs. The company, among other things, also announced strategies such as
“build up an organisation with ‘guts’”, to “develop brand names (Jack Vegas –
Miss Vegas)”, to “focus on products with good earnings” and to “emphasise the
importance of finding games that attract ‘non-gamers’.”
14. Subsequently, on 25 October 2002, the Ministry sent out a (second) consultation
paper, based on Norsk Tipping’s exclusive rights model. Having pointed to
breaches of the terms for deployment, enforcement of the age limit, problems
with addiction connected with gaming machines, and the will to increase
the proportion of profits paid out to charities, the Ministry summarised the
advantages of the proposed model as follows: The organisations’ incomes are
secured, the number of machines is significantly reduced, the machines will
be less visible in public areas, enforcement of the 18 year age restriction will
be significantly improved, and the authorities obtain full control over the mode
of operation of the machines. A monopoly for Norsk Tipping was described
as the best way to be able to reduce the number of machines at the same
time as maintaining the financial level for charitable causes. By contrast, the
Ministry now assumed that the tightening of deployment policy envisaged in
its former proposal could not be implemented under the current model without
a significant reduction in profits to the socially beneficial and humanitarian
organisations. In reaction to this proposal, Norsk Tipping confirmed that it
intended to run the machine enterprise according to a model that gives a good
balance between the games available to the customer and the largest possible
profits, and where the risk of gambling addiction is limited.
15. On the basis of the model presented in the Ministry’s second proposal, on 14
March 2003, the Government adopted a bill to be put forward to Storting.11
The Ministry stated that the main reasons for the proposal “for a clean-up of
11

Ot. prp. No 44 (2002-2003), also referred to as the White Paper.
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16. The majority of Storting’s Family, Culture and Administrative Committee
recommended that Storting adopt the bill.12 The Committee assumed that
by giving Norsk Tipping a monopoly for the operation of gaming machines,
the State will have full control over the gaming company’s enterprise, and
all income will be given to the prevailing applicable causes for games and
lotteries. The majority also pointed out that this arrangement makes clear the
responsibility the Government has at all times with regard to gaming enterprises
being operated within a defensible framework, and that the exclusive rights
model is a prerequisite for the most socially defensible organisation of the
gaming machine market in Norway.
17. After Storting adopted the contested legislation, it was sanctioned by the
Norwegian Government on 29 August 2003. The contested legislation was
intended to enter into force as of 1 January 2005. This has not happened so
far, as the Government awaits the decision of the Court.
12

Recommendation of 6 June 2003, Innst. O. No 124 (2002-2003).
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the prize machine market” was a desire to be able to fight gambling addiction
and prevent crime in a more effective manner, achieve better control of the
irregularities in the industry and be able to enforce the minimum age limit
of 18 years more strongly. It was further assumed that an exclusive rights
model based on a non-profit company will result in lower operational costs
than in today’s market. Competition on the gaming machine market for the
most attractive prize machines at the most exposed deployment sites was
identified as the main factor in exposing minors and people with problematic
gambling behaviour to money games. In the Ministry’s experience, it has
proved particularly difficult to introduce stricter rules within the existing licensing
system due to massive resistance in the form of lobbying campaigns from the
private game operators. It was expected that in a model based on an exclusive
right, the Ministry would be able to change the machines’ mode of operation
or the deployment rules without extensive procedures and long transitional
periods. To remedy the lack of understanding for such stricter requirements
that quickly occur with operators having a direct interest in the earnings from
money games made a case for exclusive rights for a State-owned non-profit
based operator in the Ministry’s view. The Ministry also considered alternatives
to a State-owned monopoly operator of gaming machines, such as giving an
exclusive right to a private concessionaire which it dropped because in its
assessment, they would not or not as efficiently achieve the objectives of the
reform or the required direct possibility for control and inspection.

The implementation of the monopoly
18. The amendments transfer the administration of gaming machines from the
Lottery Act to the Gaming Act. By doing so, they abolish the hitherto existing
licensing system for the operation of gaming machines and replace it by a
monopoly granted to Norsk Tipping. The machine operations are to be
organised as a wholly-owned subsidiary of Norsk Tipping. The company has
already procured so-called “Multix” gaming machines from a Swedish producer.
The revenues generated by the gaming machines will comprise a part of Norsk
Tipping’s total revenues.
19. Along with the introduction of an exclusive right for Norsk Tipping, the number
of machines is to be reduced to 10,000. At the same time, the revenues
to the charitable causes so far benefiting from gaming machines are to be
maintained at the 2001 level. The Ministry thus determined that the equivalent
of the organisations’ net income from gaming machines in 2001 shall, for the
greater part,13 be given to social and humanitarian organisations as a third
charitable cause (following sports and culture) in the form of a fixed share of
18% of Norsk Tipping’s overall profits from gaming.
20. Furthermore, according to the bill, all deployed machines are to be connected
together in an electronic network that gives continuous access to information
concerning cash flow and the mode of operation of the machine. The payout
of winnings will be in the form of a paper receipt that must be exchanged with
the owner of the premises instead of direct cash payouts from the machine.
Therefore the enforcement of the 18 years rule is expected to be significantly
easier in the new model. The owner of the premises also has the opportunity
of denying players access to the premises if they cannot prove that they are
18 or older. Although it is conceded that the positive effects of different types
of machines, paper receipts and network connectivity can also be achieved
by private operators, the monopoly model is deemed superior. Finally,
the proposal is conditional on the machines being deployed in controllable
premises with an emphasis on large kiosks as well as establishments such as
restaurants pubs and bars. In addition machines will be deployed in connection
with bingo halls/race tracks, in gaming cafes and in a small number of larger
gaming halls. Deployment in grocery stores and shopping centres will cease.

13

The smaller part of that equivalent shall be continued to be given to sports.
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22. On 25 May 2004, the Ministry issued both the terms applicable to the installation
of gaming machines and the gaming rules for gaming machines to be applied
by Norsk Tipping. On 1 September 2004, it also issued provisions regarding
technical control requirements for the gaming platform. According to the latter,
all games for Norsk Tipping’s gaming machines should be checked by the
Gaming Board prior to their launch on the market.
23. Reacting to the judgment by the Oslo City Court (see below), the Ministry on
17 November 2004 wrote a letter to Norsk Tipping where it called upon the
latter make the following presumptions its basis in future activities: (1) The
purpose behind providing Norsk Tipping with a sole right to operate gaming
machines is to combat gambling addiction and prevent crime more effectively,
improve the control of irregularities connected to machine operation and
better enforce the 18-year age restriction; (2) Active marketing of Norsk
Tipping’s gaming machines shall not take place, beyond what follows from the
14

The Defendant objects to the relevance of Norsk Tipping’s proposals to the extent that such proposals were not followed up by the
Ministry, in particular the proposal to double the number of players.
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21. While the Government’s bill was still pending before Storting, Norsk Tipping, in
its “Concept for a basic solution for Norsk Tipping’s gaming machine business”14
under the heading “Target groups” expressed its intention to “create a new
market for gaming machines – a market with a positive reputation.” Through
branding, choice of channels and a tailored offer of games, the company
intends to address different kind of players than today’s machine users. In that
respect, Norsk Tipping regarded as essential that the turnover in all machines
be increased quickly in order to fulfil the economic plans, based on the current
500,000 gaming machine players. To reach that goal, the company announced
its intent to increase the number of players (who will bet for lower amounts as
compared to the current situation) by recruiting new players. The explicit goal
was to at least double, within three years, the number of players on gaming
machines. The intention to recruit more gaming machine players and decrease
the turnover per player at the same time was confirmed in Norsk Tipping’s
2003 Annual Report. As to the parameters to be implemented to prevent and
combat gambling addiction, Norsk Tipping spoke out in favour of an increase
in the minimum game sequence from 1.5 to 3 seconds, to slightly lower the
lowest return percentage from 78% to 75%, and to reduce the maximum prize
per game from 2000 to 1500. Whereas the Gaming Board had proposed
maximum prizes of only NOK 750, the Ministry endorsed Norsk Tipping’s view
to keep the maximum prize at NOK 1500.

machines’ bare presence at the location; (3) It is not an aim that the number
of players using gaming machines shall exceed today’s level. Norsk Tipping
shall supervise this and if the number of players shows sign of exceeding this
level, the company shall initiate measures to ensure a responsible policy for
gaming development; (4) It is a condition for the introduction of the sole rights
arrangement that turnover from the gaming machines shall be lower than the
2001 level (approximately 9 billion). If the turnover shows sign of exceeding
this level, then Norsk Tipping shall initiate measures to correct the trend.
EEA law
24. Article 31(1) EEA reads:
1. Within the framework of the provisions of this Agreement, there shall be
no restrictions on the freedom of establishment of nationals of an EC Member
State or an EFTA State in the territory of any other of these States.  This shall
also apply to the setting up of agencies, branches or subsidiaries by nationals
of any EC Member State or EFTA State established in the territory of any of
these States.
Freedom of establishment shall include the right to take up and pursue activities
as self-employed persons and to set up and manage undertakings, in particular
companies or firms within the meaning of Article 34, second paragraph, under
the conditions laid down for its own nationals by the law of the country where
such establishment is effected, subject to the provisions of Chapter 4.
25.

Article 36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on freedom to provide services within the territory of the Contracting
Parties in respect of nationals of EC Member States and EFTA States who are
established in an EC Member State or an EFTA State other than that of the
person for whom the services are intended.

The proceedings before national courts
26. On 18 August 2003, the Norsk Lotteri- og Automatbransje Forbund (NOAF),
later joined by Norsk Lotteridrift (NLD), brought an action against the
Government before Oslo byrett (Oslo City Court), claiming that the introduction
of the monopoly was contrary to EEA law. In its judgment of 27 October 2004,
the City Court sustained the application and concluded that the contested
legislation was contrary to Articles 31 and 36 EEA.
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28. Norges Høyesterett (The Norwegian Supreme Court), concerned with the case
on appeal against the Court of Appeal’s judgment, decided on 5 December 2005
to suspend its proceedings in order to await the outcome of the proceedings
of this Court.
III

Pre-litigation procedure
29. By a letter of 22 January 2003, the Applicant informed the Defendant of the
receipt of a complaint concerning the proposal to grant Norsk Tipping the
exclusive right to operate gaming machines in Norway. In its reply of 24
February 2003, the Defendant justified that move by pointing to the technical
development of gaming machines which had made it increasingly cumbersome
to control machine functionality, and to private operators pushing the limits of
what may be allowed in a machine and striving for exposed locations easily
accessible to the public. These effects were to be ascribed to competition within
the market. Also, massive lobbying against governmental proposals made it
difficult to introduce more stringent rules within the prevailing system whereas
an exclusive right model would allow for fast and effective amendments.
Moreover, the Ministry referred to benefits accruing from the envisaged
incorporation of machine revenues to the total profit from all of Norsk Tipping’s
gaming activities, namely that the charities’ revenues will to a lesser extent
be dependent on alternations in earnings from machines, thus enabling the
Ministry to adopt a more suitable and effective gaming policy with regard to
necessary amendments to regulations.
30. In replying to questions by the Applicant in September 2003, the Defendant
referred to prevention of gambling addiction as the main objective of the
establishment of the monopoly, and the reduction of crime (such as illegal use
of charity revenues, robbery from machines, theft of machines and money
laundering) as an additional objective. By enabling the Ministry to exercise
direct influence on the operation of gaming machines, the monopoly will ensure
a substantial reduction in the total number of machines, more satisfactory
machine functionality and the installation of machines in more appropriate
gaming environments. The Defendant acknowledged, however, that there
is reason to believe that basically all kinds of regulations concerning the
- 37 -
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27. On appeal by the Government, the Borgarting lagmannsrett (Borgarting Court
of Appeal) overruled the City Court’s judgment on 26 August 2005 by reaching
the conclusion that the contested legislation did not infringe EEA law.

location of gaming machines could be implemented within both a competition/
concession market and a State-owned monopoly. However, violations to
the regulations were deemed less likely to occur within a monopoly model,
since a non-profit State-owned operator has no incentive to push the limits of
prevailing regulations in order to improve profits or strategic position in relation
to competitors. As to enforcement of the age control, the Defendant conceded
that granting a sole right to Norsk Tipping does not include the same strict
limitations on the location of machines as outlined in the Ministry’s proposal
of 21 June 2002. However, the Ministry considered that the benefits from the
monopoly model itself make it possible to allow machines into locations without
absolute access control.
31. In its reply dating 16 February 2004 to a second letter by the Applicant, the
Defendant confirmed that Norsk Tipping was currently offering on a trial basis
money games via electronic platforms such as the Internet, digital television
and mobile phones (SMS). With the exception of one game, however, these
were classified as low risk games in terms of gambling addiction. As to the
marketing of Norsk Tipping’s games, the Defendant stated that licensed money
games and lotteries may be marketed within the framework of the general
marketing rules and quoted the Minister of Culture and Church Affairs saying
that “Norway’s gaming policy aims for a moderate expansion of gambling
opportunities.” The Defendant emphasized that Norsk Tipping’s marketing
was essentially connected with brand building and the promotion of low risk
games such as Lotto, and that an increase in Norsk Tipping’s marketing
budget will not necessarily mean an increase in the company’s turnover and
profit. As to the alleged problem of breaches of the rules applicable to gaming
machines, the Defendant conceded that the main problem in Norway was not
that the machines contain software which is not type approved. The problem
with the licensing system was rather that it lacked the flexibility allowing
quick alterations and implementation of desired measures in connection with
problematic games. The Defendant further acknowledged that the statistics
show no noticeable increase in recent years in crime linked with gaming
machines.
32. On 23 April 2004, the Applicant sent the Defendant a letter of formal notice,
contending that the wish to secure a continued amount of revenue for charities
had been a driving factor behind the chosen monopoly solution, and not just
an incidental beneficial consequence thereto. To support this, the Applicant
- 38 -

33. In its reply by letter dated 28 June 2004, the Defendant denied that the
introduction of exclusive rights was based on financial interests. In any event,
the financial consequences could be legally taken account of as long as the
financial interests do not have an inhibitory effect on the main objectives of the
reform. According to the Defendant, its gaming policy was not inconsistent as
it was based on a distinction between “low risk” and “high risk” games. As to
Norsk Tipping’s marketing, the Defendant maintained that its purpose was first
and foremost to ensure that Norwegian players did not, through the agency of
unregulated international gaming opportunities, change their gaming habits in
a way that would lead to more problems over time. As regards Norsk Tipping’s
pledge to double the number of machine players, the Defendant countered
that letters and media statements of Norsk Tipping were the company’s own
opinion and did not lie within the Government’s responsibility. Finally, the
Defendant denied that there were less restrictive alternatives to a monopoly
solution since in any case they would not give the authorities the required
possibilities of direct control and supervision.
34. On 20 October 2004, the Applicant delivered a reasoned opinion on the case
where it expressed its disbelief as to the Defendant’s remarks on the motivation
for the introduction of a monopoly. Furthermore, the Applicant disapproved of
the Defendant’s arguments concerning the consistency of its gaming policy,
in particular as regards advertising, the introduction of new games and sales
channels, and the objective of doubling the number of machine players
- 39 -
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referred to, inter alia, a statement made by the then Minister of Culture and
Church Affairs, according to whom: “We will not accept a reduction (in revenue)
to start with. It is a question of large revenues from the machines for Norwegian
organisations. Therefore, they cannot just be banned as some would have us
do. I cannot give all these billions away just like that.” Besides, the Applicant
found fault in alleged inconsistencies in the Norwegian gaming policy, namely
that Norsk Tipping has been among the three largest advertisers in Norway, that
it had introduced several new games and developed new ways of gambling,
and that its explicit aim was to double the number of game machine players
from 500,000 to 1 million. Moreover, the Applicant suggested that the aims of
preventing gambling addiction and crime could be fulfilled by less restrictive
measures, i.e. within the licensing system. Finally, the Applicant refuted the
argument that it was easier to regulate the gaming sector through ownership
control rather than through regulation of a public law nature.

as pronounced by Norsk Tipping. Finally, the Applicant rejected all of the
Defendant’s arguments with regard to the proportionality of the monopolization
of the market for gaming machines.
35. Having received the Defendant’s reply letter dated 19 November 2004, the
Applicant decided to bring the case to the Court on 17 November 2005.
IV

Forms of order sought by the parties
36. The Applicant claims that the Court should:
(i)

declare that the Defendant, by amending the Norwegian gaming and
lottery legislation in “lov av 29. august 2003 om endringer i pengespillog lotterilovgivningen”, which introduces a monopoly with regard to the
operation of gaming machines, has infringed Articles 31 and 36 of the
EEA Agreement; and,

(ii) order the Defendant to bear the costs of the proceedings.
37. The Defendant contends that the Court should:
(i)

dismiss the application as unfounded; and,

(ii) order the Applicant to bear the costs of the proceedings.
38. The Kingdom of Belgium, as intervener, contends that the Court should:
(i)

dismiss the application; and,

(ii) order the Applicant to bear the costs of the proceedings.
39. The Republic of Iceland, as intervener, contends that the Court should:
(i)

dismiss the application; and,

(ii) order the Applicant to bear the costs of the proceedings.
V	Written procedure
40. Written arguments have been received from the parties:
-

The Applicant, represented by Niels Fenger, Director, and Per Andreas
Bjørgan, Senior Officer, in the Department of Legal & Executive Affairs,
acting as agents, assisted by Ólafur Jóhannes Einarsson, Officer, Internal
Market Affairs Directorate;

-

the Defendant, represented by Fredrik Sejersted, Advokat, the Attorney
General for Civil Affairs and Hanne Ørpen, Adviser, the Ministry for Foreign
Affairs, acting as agents.
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42. Pursuant to Article 20 of the Statute, written observations have been received
from:
the Republic of Finland, represented by Johanna Himmanen, Legal
Officer, Ministry for Foreign Affairs, acting as agent;
The Hellenic Republic, represented by Caterina Samoni, Legal Advisor,
and Nana Dafniou, Deputy Legal Advisor, Special Legal Service for EU
Matters, Ministry of Foreign Affairs, acting as agents;
the Republic of Hungary, represented by Judit Fazekas, State Secretary,
Ministry of Justice and Law Enforcement, acting as agent;
the Kingdom of the Netherlands, represented by Hanna Sevenster, Head,
and Martijn de Grave, Member, European Law Division, of the Legal
Affairs Department, Ministry of Foreign Affairs, acting as agents;
the Portuguese Republic, represented by Luís Inez Fernandes, Director,
Legal Affairs Service of the General Directorate of European Affairs,
Ministry of Foreign Affairs, and Ana Paula Barros, Director, Legal Office
of the Games Department, Santa Casa de Misericórdia de Lisboa, acting
as agents;
the Kingdom of Sweden, represented by Karin Wistrand, Legal Adviser,
ministry for Foreign Affairs, acting as agent;
the Commission of the European Communities (hereinafter “the
Commission”), represented by Frank Benyon, Principal Legal Adviser,
and Enrico Traversa, Legal Adviser, acting as agents.
VI

Summary of the pleas in law and arguments
The Applicant
43. At the outset, the Applicant submits that services are covered by Articles 31
and 36 EEA. The contested legislation entails that existing operators will be
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41. Pursuant to Article 36 of the Statute, statements in intervention have been
received from:
the Kingdom of Belgium, represented by Annick Hubert, Attaché,
Directorate General Legal Affairs of the Federal Public Service for Foreign
Affairs, Foreign Trade and Development Cooperation, acting as agent,
assisted by Philippe Vlaemminck, advocaat;
the Republic of Iceland, represented by Páll Hreinsson, and Finnur Þór
Birgisson, First Legal Secretary and Legal Officer, Ministry of Foreign
Affairs, acting as agents, assisted by Steven Verhulst, advocaat.

removed from the market and makes it impossible in the future for companies
of other Member States to obtain licenses for the provision of gambling services
and hence restricts both the freedom to provide services and the freedom of
establishment15.
44. As concerns possible justification, the Applicant acknowledges that gaming
services, according to the case law of the Court of Justice of the European
Communities (hereinafter “the ECJ”), constitutes a field where Member States
enjoy a certain margin of discretion to impose restrictions on grounds relating
to the protection of consumers and maintenance of order in society. Neither
does the Applicant dispute that the objectives invoked to reduce gambling
addiction, prevent underage gambling and combat crime are laudable aims.
The Applicant also agrees with the Defendant that the present rules on gaming
machines in Norway have resulted in a boom in turnover and have caused
lamentable gambling problems. That said, the Applicant puts forward three
main claims to support its conclusion that the introduction of a monopoly is
contrary to EEA law.
45. Firstly, the restriction concerned must not be motivated by financial objectives.
The Applicant infers from jurisprudence that an EEA State may not introduce
a monopoly when an important objective behind the monopoly is securing
revenue for charities. That a restriction might have such an effect can only
constitute “an incidental beneficial consequence” and must not be “the real
justification for the restrictive policy adopted.”16
46. Breaching these prerequisites, the introduction of a monopoly was, in the view
of the Applicant, motivated to a considerable extent by an economic aim. The
Applicant infers from the legislative history17 and subsequent developments in
the gaming machine market that the Ministry, in dialogue with Norsk Tipping,
saw the monopoly model as the only solution that could at the same time
reduce the aggressiveness and number of gaming machines in Norway to
10,000 while maintaining the level of revenues to charities corresponding to
the level in 2001. The number of machines was chosen to attain that level,
and not on the basis of scientific research as to what was socially acceptable.
The Applicant opines that a desire to maintain a given income or to reduce
the loss thereof is no less financial aim than a wish to increase the income.
15
16
17

Reference is made to Case C-243/01 Gambelli [2003] ECR I-13031 at paragraph 48.
Reference is made to Case C-243/01 Gambelli at paragraph 62.
In particular the Ministry’s two proposals of 21 June 2002 and 25 October 2002 respectively, Norsk Tipping’s proposal of 1 July
2002, the bill in Ot. prp. No 44 (2002-2003), and Storting’s Committee’s report in Innst. O. No 124 (2002-2003).
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47. On the Defendant’s submission that combating gambling addiction was the
only dominating requirement of the reform, the Applicant comments that
assessment of the financial motive relates to the introduction of a monopoly
and not the other elements of the reform that could have been enacted under
a license system as well. As regards the Defendant’s reference to the Finalarte
judgment,18 the Applicant disputes that this judgment establishes a general
principle that the legislative intent is irrelevant for the legality of a national
measure and in turn refers to the judgment in Portugaia Construcoes.19
48. Secondly, the Applicant maintains that justification of the introduction of a
monopoly must fail because of the inconsistency of the Norwegian gaming
policy. According to the Applicant, it follows from Gambelli that a restriction
must reflect a systematic and coherent approach, with the overall objective of
genuine diminution of those services.20 In the Applicant’s view, the relevance
of the consistency test cannot be denied with reference to earlier judgments
such as Läärä.21 Furthermore, that test must not be limited to machine gaming
only but must take account of other types of gaming as well, as was done in
Gambelli. The Applicant essentially argues that the Defendant’s approach to
gambling addiction is inconsistent in two respects, namely that (1) consumers
have, as a result of intense marketing, been actively encouraged to participate
in money games, and (2) the Defendant has itself, via its ownership and
control of Norsk Tipping, substantially expanded the range of games and
gaming opportunities in Norway. Moreover, the Defendant has allowed, and
continues to allow, similar measures by other providers of gaming services.
49. The submission that the Defendant allows and performs extensive marketing
of gambling services is substantiated by reference to the marketing budget
of Norsk Tipping and Norsk Rikstoto.22 Norsk Tipping is among the largest
18
19

20
21

22

Joined Cases C-49/98, C-50/98, C-52/98 to C-54/98 and C-68/98 to C-71/98 Finalarte [2001] ECR I-7831, see below.
Case C-164/99 Portugaia Construcoes [2002] ECR I-787 in the operative part. Further reference is made to Case E-1/04 Fokus
Bank [2004] EFTA Court Report 11, at paragraph 33.
Case C-243/01 Gambelli at paragraphs 67 and 69, and the Advocate General’s Opinion in that case, at paragraphs 119-121.
Further reference is made to Case E-3/00 EFTA Surveillance Authority v Norway [2001] EFTA Court Report 75, at paragraph 41,
and Case C-212/97 Centros [1999] I-1459 and Case 215/87 Schumacker [1989] ECR 617.
According to a press interview with its sales and marketing manager in 2005 referred to by the Applicant, Norsk Rikstoto increased
its marketing budget by 30% to NOK 73 million and “has been unusually visible in the market over the last year, due to a
clear marketing strategy.” According to the foundation’s Annual Report for 2005 “… the number of customers has substantially
increased. ... Almost the entire increase in turnover stems from gaming by new customers. Much of the reason to this growth is
explained by increased marketing.”
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The objective of securing a given level of revenue cannot be regarded as a
mere side effect or an “incidental beneficial consequence” of the contested
legislation, but must be seen as an economic aim forming an important and
acknowledged basis for the monopoly model.

advertisers in Norway, with the amount of money spent on the rise. It spent NOK
125 million on advertising in 2004 and NOK 145 million in 2005. Norsk Tipping
is also the sponsor of the premier league of Norwegian football and enjoys free
TV publicity on the national television channel in connection with the draws
relating to its games Lotto and Viking Lotto. In the Applicant’s opinion, whether
or not the marketing activities will actually have a greater or lesser degree of
success is not conclusive regarding the consistency of the Norwegian approach
as long as the intended effect of the marketing is to encourage consumers to
participate in gaming activities. That said, the Applicant underlines that Norsk
Tipping actually uses marketing as an instrument to create a return, namely the
highest possible revenue for charitable causes.23 In that context, the Applicant
mentions that the annual turnover of Norsk Tipping has nearly doubled in the
last 10 years and increased by 2,9% in the first half of 2006. Notably, the
turnover of “high risk” game Oddsen has increased by 9,8% compared to
2005.
50. That the advertisements of Norsk Tipping and Norsk Rikstoto have been
designed to tempt and to encourage gambling is, according to the Applicant,
further supported by the character and style of the slogans used. That the
Defendant has, in the meantime, issued guidelines prohibiting the two
companies from engaging in misleading or overtly aggressive advertising
does, in the view of the Applicant, not alter the conclusions drawn. The ban of
misleading or overtly aggressive advertising already follows to a large extent
from general consumer protection legislation, and the condition in Gambelli
that the State may not “incite and encourage consumers to participate in”
professionally offered games is not restricted to misleading marketing.24
51. As to the argument made by the Defendant that Norsk Tipping’s marketing
does not have as its primary aim to increase the overall gaming turnover,
but to channel existing demand towards Norwegian games allegedly less
addictive than certain more aggressive international games, the Applicant
submits that no evidence has been presented demonstrating that foreign
games per se or in general are more dangerous. In that respect, it refers to
23

24

In that respect, the Applicant refers, inter alia, to statements made by Norsk Tipping’s managing director in the 2003 Annual Report:
“Even with our exclusive rights in parts of the games market …. [w]e have to be present in people’s minds to make sure that a little
of their surplus money benefits society, and does not end up in the pockets of private businessmen… Marketing communication
is required to make people choose Norsk Tipping’s games in competition with other entertainment offerings. This is why Norsk
Tipping is, today, one of the country’s major advertisers, present in Norwegian media such as TV, radio, printed media and the
Internet. … The objective of all our communication activities is to promote the games and the company as advocates of joy and
entertainment, in a socially responsible context.”
Reference is made to German Federal Constitutional Court of 28 March 2006 in Case 1 BvR 1054/01 Sportwetten, at paragraphs
131, 134 and 136.
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52. The second element of the inconsistency of Norway’s gaming policy consists,
in the opinion of the Applicant, in the steady expansion of games and gaming
opportunities offered by the operators Norsk Tipping, Norsk Rikstoto and
Norske Spill which contributed to a substantial increase in their annual profits.
For instance, the Applicant reports on a pilot project by Norsk Tipping called
“Spill ved kasse” where flat screens are installed in front of the cashiers in
grocery shops, appealing to impulse gamblers waiting in line to pay. Whilst
increasing the number and variety of games is intended to make them more
tempting for consumers, raising the numbers of commission agents and sales
agents as well as the use of new technology such as Internet, mobile phones
and digital TV increases their availability.28 In the Applicant’s view, whether
25
26
27

28

Case C-42/02 Lindman [2003] ECR I-13519, at paragraph 26.
Reference is made to Case C-243/01 Gambelli at paragraph 69.
Reference is made to the submissions of the Norwegian Government in Case E-4/04 Pedicel [2005] EFTA Court Report 1, and to
the Expert Report SOU 2006:11 on the Swedish gaming policy.
In that context, reference is made to the Advocate General in Case C-243/01 Gambelli at paragraph 121 of the Opinion.
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the Lindman judgment where the ECJ did not accept similar arguments put
forward by the Norwegian Government.25 Moreover, the Applicant maintains
that Norsk Tipping was already heavily engaged in marketing before its games
were subject to competition from games on the Internet. Furthermore, a
majority among the Norwegians targeted by Norsk Tipping’s marketing would
probably never consider participating in internet games offered by foreign
providers. The Applicant also questions the legitimacy of publicly endorsed
and (indirectly) State-financed marketing with the explicit purpose of having its
citizen choose national services instead of foreign ones. In any case, allowing
national companies to act and respond to competition by aggressive marketing
removes the very foundation for their exclusive rights under EEA law.26 The
Applicant also submits that Norsk Tipping allocates 15 times more money to
marketing its own products than to informing the public on gambling problems.
If the Defendant really wanted to reduce gaming, regardless of whether the
service provider is Norwegian or foreign, it would have been more logical
to prohibit marketing altogether, an approach taken in relation to alcohol.27
Instead, according to the Applicant, Norsk Tipping’s advertisement of gaming
opportunities has the general effect of encouraging consumers to gamble, not
only on the games advertised, but also by using other available games and
thereby increasing overall demand. Thus, the existing extensive advertising of
Norsk Tipping in general would attract players also to the gaming machines
even if they are not advertised specifically following the implementation of the
contested legislation.

games that have been redesigned rather than specifically developed for the
Internet or mobile phones, are labelled as new or existing games is a purely
semantic question.
53. The Applicant also comments on the Defendant’s argument that it is not
inconsistent to restrict the freedom to provide “high risk” gaming services
while actively encouraging consumers to participate in “low risk” games.
Whilst acknowledging that in terms of addiction, the risk connected to machine
gambling is either the highest, or one of the highest, of the games operated in
Norway, the Applicant maintains that the approach chosen by the Defendant is
not consistent with Gambelli. Furthermore, it denies the existence of a clear-cut
distinction between high and low risk games, especially after the introduction
of Internet (and SMS) games. Considering the Defendant’s intention to bring
gaming into controlled rooms, and to prevent persons with gambling problems
from unwillingly coming across gaming machines, the Applicant finds it
inconsistent that, at the same time, potential gambling addicts are now in a
position to sit at home and participate in the money games they choose, for
as long as they like. Finally, the Applicant maintains that Norsk Tipping and
other operators have been allowed to offer and market games recognized as
“high risk”, such as Oddsen (sports-betting), Yezz (scratch-cards) or horsebetting. In particular, the Applicant questions the effectiveness of the measures
introduced with regard to limiting problematic aspects of Oddsen since the
turnover started to increase again in 2005 and 2006 after a brief decrease in
2004.
54. Thirdly, the Applicant contends that, in any event, establishing a monopoly
is a disproportionate measure. Under the proportionality test, restrictive
measures in pursuit of objectives of overriding interest such as combating
gambling addiction are only permissible if they are suitable for securing the
attainment of the said objectives and do not go beyond what is necessary to
attain them.29 In this respect, the burden of proof is on the State concerned.30
A mere explanation in the bill as to why the proposed measures comply
with obligations under EEA law is not sufficient to turn around the burden of
proof. In the view of the Applicant, the case law according Member States a
margin of discretion in the field of gambling activities refers only to the level of
protection and does not discharge them from exercising that discretion within
29
30

Reference is made to Case C-67/98 Zenatti [1999] ECR I-7289, at paragraph 31.
Reference is made, inter alia, to Case E-1/03 EFTA Surveillance Authority v Iceland [2003] EFTA Court Report 143, at paragraphs
34-35, and Case C-270/02 Commission v Italy [2004] ECR I-1559, at paragraph 22.
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55. The Applicant essentially maintains that the monopoly was not necessary
in order to achieve the aim of reducing problem gambling. While not raising
objections to the concrete measures that Norway has taken in addition to the
introduction of the monopoly, the Applicant contends that these measures could
have been introduced under the old licensing system. The level of consumer
protection sought with the creation of a monopoly could equally have been
obtained by normal public law regulation of such a system.
56. As regards the argument that unlike private operators, a non-profit State-owned
operator has no incentive to push the limits of prevailing regulations in order to
maximise their profit, the Applicant fears that accepting it would give EEA States
a blank cheque to introduce State monopolies in basically all sectors subject to
public regulation and scrutiny. If eliminating competition in the gaming market
may serve as a justification for a monopoly, monopolising that market would
be justifiable per se. On that basis, the Applicant submits that a desire to stop
competition cannot, as such, be a legitimate aim under EEA law. Aspects of a
31

32

33

Reference is made to Case C-299/02 Commission v the Netherlands [2004] ECR I-9761, at paragraph 24. On the other side,
the Defendant objects to the alleged relevance of Case C-491/01 British American Tobacco [2002] ECR I-11453 for the present
case.
Case C-243/01 Gambelli at paragraphs 64-65, 72-73 and 75, as well as the Advocate General’s opinion at paragraphs 61, 116
and 119, Case C-67/98 Zenatti at paragraph 34 and the Advocate General’s Opinion 16 May 2006 in the pending Joined Cases
C-338/04, C-359/04 and C-360/04 Placanica, at paragraphs 128 to 132. The Applicant also points out that the plenum judgment
in Gambelli does not refer to the lax test previously suggested in the judgment given by a three-judges-chamber in Case C-6/01
Anomar [2003] ECR I-8621.
Case C-42/02 Lindman at paragraphs 24-25.
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the limits of the classical proportionality test, not a “mild” version of one. The
Applicant also disputes that the yardstick of “manifest inappropriateness”
developed for judicial review of EC legislation can be applied to the review of
national measures interfering with the fundamental freedoms.31 Instead, the
Applicant’s approach to proportionality is based on the Gambelli judgment in
particular.32 The Applicant further refers to the Lindman judgment, where the
ECJ held that “the reasons which may be invoked by a Member State by way
of justification must be accompanied by an analysis of the appropriateness
and proportionality of the restrictive measure adopted by that State.”33 At the
same time, the Applicant objects to the view that the Läärä judgment settled
that monopolies in the field of gaming machines are per se compatible with the
EEA Agreement. It also points out the factual differences in comparison to the
case at hand, e.g. as to the aim of preventing serious crime and fraud. Finally,
the Applicant disagrees with the rejection by the Defendant of its approach to
proportionality for being “both wide and narrow at the same time”, arguing that
the latter’s criticism confuses necessity and consistency.

market driven by competition such as the quest for the most attractive spots
to place machines or taking advantage of loopholes in the current legislation
concerning machine functionality could be addressed in a proportionate way
by changing the applicable legislation. There is no link between a monopoly
and tight substantive rules. In the Applicant’s opinion, the Defendant has not
shown that the market cannot be regulated by way of generally applicable laws
and regulations, and that regulation of the relevant subject matter is indeed
objectively difficult. On the contrary, the Applicant concludes from the general
acceptance of the 1998 regulatory amendments imposing more stringent
rules on machine functionality and the subsequent decrease in turnover that
the market can in fact be regulated.34 Correspondingly, the amendments in
2000 introducing more liberal rules led to a significant increase in turnover.
In the Applicant’s view, the status quo reflects the Defendant’s choice not to
replace the present rules with more stringent rules concerning e.g. machine
functionality and location. In that respect, the Applicant submits that EEA
States cannot respond to their own regulatory failure by simply removing all
economic operators from the market and continuing the same activity within a
State monopoly.
57. In any event, the Applicant estimates that the undesired competitive elements
will not disappear under a monopoly model. In its view, the Defendant has not
demonstrated that monopolies generally and genuinely are better at controlling
and combating gambling problems. On the contrary, Norsk Tipping, in the
Applicant’s opinion, is to be regarded and views itself as an economic operator
with the purpose of creating revenue, as can be seen, inter alia, from the
competitions it arranges between its commission agents to increase turnover.
By entering into royalty agreements with the chosen producers of gaming
machines under which the latter will receive part of the income generated
by each game, Norsk Tipping gives the producer of the new machines an
incentive to make the machines appealing. Also, the monopoly will not remove
the existing competition between the location owners.
58. As to the claim that the operators’ opposition to more stringent rules makes
it impossible, in practice, to regulate the market, the Applicant maintains that
the exercise by economic operators of their democratic rights to influence
the decision-making of the national legislator cannot form the basis for the
justification of a monopoly. Likewise, the desire to avoid legal proceedings
34

Another example mentioned concerns the introduction of a prohibition on the use of banknotes in the gaming machines, with effect
from 1 July 2006, which had the significant effect of reducing machine turnover by 20-30%.
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59. Correspondingly, the Applicant does not accept facilitation of monitoring
of the market as possible justification for a monopoly. Disadvantages of a
purely administrative nature are not sufficient to justify a restriction on the
freedom to provide services.36 Furthermore, the Applicant holds the view
that comprehensive monitoring can actually be performed under a licensing
system, and that nearly all of the breaches concern minor infringements (as
opposed to the existence of illegal machines) which could not lead to problem
gambling. Basing itself on the numbers of violations reported, the Applicant
considers infringements of the rules concerning machine functionality not to
be a substantial problem. It is therefore of the opinion that the normal rules
for corrections and enforcement of generally applicable laws and regulations
pertaining to the gambling operators are sufficient. In the same vein, the
Applicant disapproves of the argument that the monopoly is necessary in order
to ensure expeditious enforcement.
60. The Applicant also deals with the assumption that the monopoly will reduce
crime related to gambling and submits that the introduction of crime combating
measures is not dependent on a monopoly.37 Quoting the bill leading to the
contested legislation,38 the Applicant seeks to support its claim that measures
to fight crimes such as theft and vandalism could have been introduced under
the licensing system and were actually already in preparation. Furthermore,
the system of receipts does not in itself diminish the incentive to break into
machines, as they will continue to require dropping cash into the slot. As
35
36

37

38

Reference is made to Case E-2/03 Ásgeirsson [2003] EFTA Court Report 185, at paragraph 23.
Reference is made to Case C-334/02 Commission v France [2004] ECR I-2229, at paragraphs 27-29, and the opinion of the
Advocate General in that case.
Reference is made to Case C-243/01 Gambelli at paragraph 74 and to the Advocate General’s Opinion 16 May 2006 in the
pending Joined Cases C-338/04, C-359/04 and C-360/04 Placanica, at paragraphs 113 to 114.
“[T]he positive effects of different types of machines, paper receipts and network connectivity can also be achieved by private
operators.”
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cannot justify the establishment of a monopoly in the EEA legal order which
is built on the protection of fundamental rights, including the right to judicial
review.35 Reacting to the argument that a monopoly solution is necessary as
it makes it possible to change the way the machines are run and located with
less delay than under the old system, the Applicant questions the need for
overnight changes and considers the normal rules in Norwegian law capable
of allowing for swift regulatory changes. The Applicant also warns of basing the
legality of a monopoly on such an argument, since a need for swift changes
may be felt in other areas as well, such as food safety, where nobody seriously
advocates monopolisation.

regards criminal behaviour such as operating illegal machines, bribery for
attractive locations or embezzlement, the Applicant submits the figures are
either negligible39 and/or have not been substantiated, and that measures
fighting them could in any case have been equally effectively implemented
under the old system. As regards money laundering, the Applicant additionally
refers to a letter from the Gaming Board to the Ministry.40
61. Finally, the Applicant refutes the presumption that the monopoly will help to
ensure that the 18 year age restriction is better respected. In its view, the
monopoly model does not, as such, have any impact on whether that restriction
is effectively enforced. This is reinforced by the argument that the local
operator continues to have the same economic interest in high turnover from
the machines placed on his premises.41 The Applicant finishes by suggesting
alternative measures to combat the use of gaming machines by minors which
could just as well have been introduced under the licensing system.42
The Defendant
62. The Defendant perceives the application essentially as a full attack on the basic
principles and structures of Norwegian gambling regulation and policy, as the
contested legislation merely transfers machine gaming from the regime of the
Lottery Act to Norsk Tipping’s preexisting monopoly under the Gaming Act.
According to the Defendant, the key question in the present case is whether
one acknowledges the raison d’être of having public monopolies in the field
of lotteries and gaming, which is to curb gambling opportunities through the
inherent limitations in such systems (as compared to market forces), to channel
gaming desire to the least harmful outlets, and to gain a level of public control
and responsibility which is not attainable under a private market regime.
63.

39

40

41

42

As to relevant judgments on national gambling restrictions, the Defendant
argues that that ECJ’s case law must be read and interpreted as a whole.
As none of the relevant cases involved a dynamic element of diminishing
gambling opportunities and reducing revenue as compared to earlier levels, the
Defendant is of the view that the contested legislation in Norway is even easier

Five confiscations out of approximately 15,000 machines in 2004; for 2005, the Gaming Board, out of the gaming machines
checked, reported 1,7% breaches of the license requirements and 0,35% machines closed down because of lack of permit or type
approval.
Where the Gaming Board states that it “is aware that it is especially the State-owned games (Norsk Tipping and Rikstoto) that are
connected with the problem of money laundering.”
The Applicant quotes press articles whereby a recent inspection by Norsk Tipping revealed that eight out of ten of its commission
agents did not check the age of their “Oddsen” gamblers.
Eg paying winnings out in vouchers with short redemption period and only exchangeable on proof that the person is more than 18
years old.
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64. As regards the substance of the case, the Defendant does not contest that the
operation and offering of gambling is an economic activity, which as such falls
within the scope of EEA law on the four freedoms. However, gambling services
are not to be considered normal services, as the principle behind purchasing
them is that one party will always lose money in the long term without getting
anything in return except the entertainment derived from participating and
will, especially in the case of gaming machine services, often buy nothing but
delusion. The Defendant further acknowledges that the contested legislation
constitutes a restriction within the meaning of Articles 31 and 36 EEA. However,
it holds the view that the restriction is non-discriminatory and only constitutes
a rather minor and indirect restriction with no actual and only limited potential
impact on cross-border economic activity within the EEA. There has not been
a free for all, normal market before, and the reform constitutes a rather small
new market restriction. Furthermore, the Defendant points out that with the
exception of Norsk Lotteridrift owned by UBS, all 138 private companies
presently active in operating gaming machines are Norwegian,50 and are
43
44

45
46
47
48

49

50

Case C-124/97 Läärä.
Case C-275/92 Schindler, Case C-67/98 Zenatti, and Case C-6/01 Anomar. Further reference is made to Case C-42/02
Lindman.
Decision of the Finnish Supreme Court of 24 February 2005, Attorney General v Åland Penningautomatförening.
German Federal Constitutional Court, Sportwetten.
Decision of the Italian Supreme Court of Appeals of 26 April 2004, Corsi.
Ruling in an interlocutory procedure by the Supreme Court of the Netherlands of 18 February 2005 De Lotto Foundation v
Ladbrokes, and judgment of the Court of Arnhem, Civil law section, of 31 August 2005.
Judgments of the Swedish Supreme Administrative Court of 26 October 2004, Wermdö Krog AB v the National Gaming Board
and of 20 June 2005, Ladbrokes Worldwide Betting v the National Gaming Board; Decision of the Swedish Supreme Court of 8
December 2004, Attorney General v Ms Runesson, Mr Rees and SSP Overseas Betting Ltd.
The Defendant mentions, however, that a few companies claim to have foreign majority owners.
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to justify under EC and EEA law than that of any of the cases considered so far.
Whilst the Gambelli judgment of particular interest as the most recent so far,
it can not be interpreted in isolation from previous rulings. In the Defendant’s
view, it marks not a shift of paradigm, but rather a correction of the course,
marking the outer limits, but otherwise not limiting the margin of appreciation
of national legislators in this sector. In particular, the Defendant opines that
the Läärä judgment43 still applies as concerns national exclusive-right systems
for the operation of gaming machines, and the ECJ’s other rulings44 are also
still of relevance. Besides the case law of the ECJ, the Defendant considers
relevant jurisprudence from Supreme Courts in Finland,45 Germany,46 Italy47,
the Netherlands48 and Sweden.49 In the Defendant’s view, the unique system
of co-operation between national and supranational courts in the EEA suggests
that judgments of national courts, in particular courts of last instance, are
relevant and should be given due consideration.

all registered in Norway. According to the Defendant, it is an open question
whether under the former gaming machine regime it would have been possible
for a foreign company to obtain an authorisation under the Lottery Act without
some kind of residence requirement. In the Defendant’s opinion, the case at
hand therefore does not involve a restriction on the cross-border offering of
services which are legally operated in other EEA States within the meaning of
Article 36 EEA. As concerns Article 31 EEA, the Defendant does not consider
it likely that a foreign company would have entered an already saturated
market.
65. As to possible justifications, the Defendant claims that the contested legislation
is based on legitimate and mandatory legislative requirements, forms an
integrated and coherent part of national gaming policy, and is proportional as
well as necessary in order to obtain the level of protection against problem
gambling and gambling problems sought by the legislator.
66. The Defendant commences by pronouncing itself on the burden of proof.
It accepts that the national authorities have an obligation to prove that the
contested restriction is legitimate, suitable and proportional. However, it alleges
that in a situation where the national legislator has explained prima facie why
the new measures are legitimate, suitable and necessary, the burden of proof
shifts onto the Applicant to establish that there are nevertheless less restrictive
means which can achieve the same effective level of protection in relation to
all the legitimate aims pursued.51 In the Defendant’s view there is particularly
strong burden of proof on the Applicant in a situation where the ECJ has
found a system identical to the contested one to be proportionate, as it did in
Läärä. With regard to legitimacy of the aim pursued, the Defendant advances
the opinion that the main rule must be that the reasons given by the national
legislator are in fact the real justification for the restriction. As regards suitability,
the Defendant claims that it is not incumbent on the Member States to prove
that the intended effect will materialize in full.52 With regard to proportionality
and necessity, the Defendant submits that judicial review is limited to whether
the national authorities have provided the Court a satisfactory explanation for
the plausibility of its claim to necessity.
51

52

Reference is, inter alia, made to Case C-96/81 Commission v Netherlands [1982] ECR 1791, at paragraph 6; Case C-159/94
Commission v France [1997] ECR I-5815, at paragraphs 101-102; Case E-3/05 EFTA Surveillance Authority v Norway, judgment
of 3 May 2006, at paragraph 61; Case 188/84 Commission v France [1980] ECR 419, at paragraphs 18 and 20; Case C-262/02
Commission v France [2004] ECR 6569, at paragraphs 31 et seq.
Reference is made, inter alia, to case law on measuring Community legislation against the precautionary principle, Case C-491/01
British American Tobacco at paragraphs 129, 130, 137 and 139.

- 52 -

68. According to the Defendant, the main legislative aim of the reform is to fight
gambling addiction, which in recent years has become a huge issue in Norway.
The Defendant estimates that some 71,000 persons (1,9% of the population)
have problems with compulsive gambling, and that 90% of the net turnover is
spent by compulsive or high risk problem gamblers, many of whom are minors
and/or unemployed. Compulsive gambling in that sense covers both problem
gambling, characterised by the fact that the gambler is unable to adjust his
gambling to his own finances, and pathological gambling, which involves a
state of frequent recurrent episodes of gambling that dominate a person’s life
at the expense of social, occupational and family values and commitments.
According to the Defendant, compulsive gambling in Norway is almost entirely
caused by an exponential increase in the gambling on machines, which is the
most addictive form of gambling legally operated in Norway today.53 In that
sense, gaming machines in general carry a higher potential risk of compulsive
gambling than most other games, and therefore are a “hard” form of gambling.54
Whereas the Defendant considers Lotto, scratch-cards and traditional football
betting as softer forms of gambling, the sports betting game Oddsen offered
by Norsk Tipping and casino games such as poker are referred to as other
gaming forms with high potential of dependency besides gaming machines.55
69. Although overall reduction of machine gaming is mainly seen as a means to
fight gambling addiction, the Defendant holds that this is also an objective
of the reform in itself for moral and socio-economic reasons. Strengthening
public control and responsibility through exclusive rights for the State-owned
Norsk Tipping was noted as an objective of the reform by the majority of the
Parliamentary Committee.
53

54

55

To support its scientific and statistical statements in connection with compulsive gambling, the Defendant refers, inter alia, to
the publications of the psychiatrist Dr Hans Olav Fekjær, a report published by the Gaming Board in December 2004, a report
published by the MMI institute in September 2005 and various newspaper articles. Dr Fekjær, writing as expert on behalf of the
Defendant, calls into question some of the conclusions drawn by the Applicant in the “Research on problem gambling” section of
the application.
Reference is made, inter alia, to the written testimony of professor Mark Griffiths before the Borgarting Court of Appeal, and to the
judgment of the German Federal Constitutional Court, Sportwetten.
Casinos, however, are not allowed in Norway, and restrictions as to the amount of bets and the minimum participation age were
imposed on Oddsen in recent years.

- 53 -

Case E-1/06 EFTA Surveillance Authority v Norway

67. As regards the legitimacy of the restriction, the Defendant specifies seven public
requirements, to be assessed as a whole, namely fighting gambling addiction,
reducing machine gambling to a socially defensible level, strengthening public
control and responsibility, reducing crime and malpractice, enforcing the 18
year age limit, eliminating private profit as market incentive, and limiting the
reduction in revenue to socially beneficial and humanitarian causes.

70. The Defendant is also convinced that the contested legislation will serve to
reduce crime and malpractice related to gaming machines, partly because
the volume of gaming will be dramatically diminished, and partly because
some of the types of crime and malpractice will be impossible or much harder
to perpetrate under an exclusive rights system. The Defendant reports, first,
between 3000 and 4000 burglaries into gaming machines annually. Second,
it submits that there has been a growing problem with gaming machine
addicts resorting to crime in order to finance their gambling, or to pay off
gambling debts. Third, it suspects that gaming machines are used to launder
money. This has so far not been proven, but, according to the Defendant, the
authorities have reason to believe that it happens to some extent. Another
suspected problem is related to embezzlement of machine revenue. Fourth,
the Defendant claims that there have been problems with illegal selling of
particularly lucrative installation sites. Fifth, the Defendant maintains that
cases in which the technical requirements are violated by operators who want
to offer more aggressive machines are rather widespread. A final malpractice
is seen in the circumstance that in many places there is little or no supervision
and control of the 18-year age limit for playing the machines, making it easy
for minors to gain access to gaming machines. One of the ways to combat this
is to diminish gambling opportunities for minors by reducing in the future the
number of machines available in places minors may frequent, and locating
a larger proportion in places with effective age controls, such as bars and
restaurants. Acknowledging that in principle, increased enforcement of the
18-year limit may also be envisaged within a more liberal regulatory framework,
the Defendant asserts that the monopoly solution is likely to be more efficient.
This assumption is based on Norsk Tipping’s allegedly superior procedures
for supervision and control, and the expectation that Norsk Tipping will apply
much harder pressure on the location owners and will have no incentive of its
own to break the rules.
71. The Defendant acknowledges that to maintain a certain minimum level of
revenue was part of the legislative considerations behind the reform. However,
it disagrees with the Applicant that this is an illegitimate financial consideration.
In the Defendant’s opinion, this becomes clear from the government’s
desire to limit not only the volume of machine gaming, but also to reduce
the revenue of charitable organisations. In its view, the contested legislation
firstly will not affect State finances at all, as future revenues will go directly
to organisations belonging to civil society, for which the State has not taken
- 54 -

72. In any event, financial considerations were not the decisive reason for the
reform as such, but merely an incidental consequence within the meaning
of the Zenatti judgment.58 The Defendant interprets Zenatti to the effect that
economic considerations cannot in themselves be part of the legal justification.
They may only be accessory advantages. As such they are legitimate. But
when assessing whether a national restriction is based on recognised public
interest considerations, they have to be subtracted. The test is then whether
the remaining considerations behind the legislation are enough to objectively
justify the restriction.59
73. With regard to suitability and consistency of the restriction, the Defendant
acknowledges that in Gambelli, the ECJ increased the level of judicial review
by holding that in order to be suitable, a restriction on gaming must “serve
to limit betting activities in a consistent and systematic manner”. However,
in the Defendant’s view, it does not in general limit the wide discretion of
national authorities to decide which measures are most suitable for protecting
legitimate public concerns in the gaming sector. The approach taken by the
Applicant is described as selective and biased which is at the same time wide
(covers general Norwegian gaming policy), limited (covers only two elements
56

57

58
59

As regards the present situation, the Defendant refers, inter alia, to recent estimates according to which the Norwegian Red Cross
is now looking at a reduction in income of close to 90%, as compared to present levels, when the reform is implemented.
The Defendant refers to the bill of 14 March 2003, the proposal of 6 June 2003 by the Storting Committee and the minutes from
the parliamentary debate. In its view, the Ministry’s earlier papers of June and October 2002 are not relevant when evaluating
legislative intent under EEA law. In that context, reference is made to Joined Cases C-49/98, C-50/98, C-52/98 to C-54/98 and
C-68/98 to C-71/98 Finalarte at paragraphs 37-42.
Case C-67/98 Zenatti at paragraph 36.
Reference is made, inter alia, to Case 72/83 Campus Oil [1984] ECR 2727, at paragraph 36 and Case 118/86 Nertsvoederfabriek
[1987] ECR 3883, at paragraph 15.
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economic responsibility. Secondly, the future revenues will go to the same
charitable organisations which today hold the machine licenses. Maintaining
a certain revenue level meant that the organisations would not oppose the
reform, something which was important for the minority government in order to
get any substantial reform enacted. And thirdly, the reform will mean that these
beneficiaries will receive substantially smaller revenues than they did when
the contested legislation was adopted in 2003, and radically smaller revenues
than what they have been getting in 2004 and 2005.56 Thus, according to the
Defendant, the economic legislative consideration was not to increase (or
even maintain) revenue to benevolent or public interest activities, but rather
to ensure that a larger share of the reduced future revenue will go to such
activities and not to private profit.57

of that policy, namely marketing and development of games) and detached
(does neither relate to gaming machines nor to the reform).
74. In the Defendant’s opinion, the Gambelli test of consistency should not apply
to the case at hand and should be reserved for cases where there is reason
to suspect arbitrary or discriminatory features. Alternatively, a consistency test
according to Gambelli applies, but should be confined to testing the consistency
of the contested legislation in relation only to the gaming machine sector. In
the second alternative, a wide and general consistency test would have to take
account of the Norwegian gaming policy as a whole and in all its aspects, not
only the two elements selected by the Applicant. In that case, further elements,
such as the other policy initiatives presented in the same 2003 proposition as
the gaming machine reform, would be of relevance. Although arguing for the
first option, the Defendant asserts that the contested legislation passes all
three tests.
75. The Defendant not only disputes the allegation of inconsistency, but argues
that the contested legislation is actually the single most consistent measure
taken by the national legislator in the field of gaming in recent years. Publicly
controlled gaming has always been a foundation of national gaming policy
in Norway (under the Gaming Act and the Totalisator Act), as in most other
European countries. Only the smaller and more harmless games have been
regulated by the Lottery Act, which allows for concessions to be given to
charitable organisations and for these organisations to employ commercial
operators to run their games. Within this system, the regulation on gaming
machines has, according to the Defendant, been a deeply incoherent part of
national gaming legislation in recent years. Gaming machines were until the
mid-1990s a small and harmless sector, but have since developed into by far
the largest and most problematic form of gaming in Norway. In hindsight, the
Defendant considers regulating gaming machines under the relatively liberal
regime of the Lottery Act a miscalculation which did not foresee their imminent
technical development and market potential. Thus, in the Defendant’s view,
the transferral of gaming machines from the Lottery Act to the Gaming Act
means restoring the fundamental consistency and coherency of national
gaming legislation, rather than introducing a new kind of public monopoly.
76. A basic principle behind the Norwegian system, as described by the Defendant,
is to ensure that revenues generated by gambling should not go to private
profit, but should go directly to charitable causes. The argument for this is both
- 56 -

77. The Defendant further submits that the contested legislation forms part of a
consistent and systematic review of gambling policy in recent years including
the establishment and strengthening of the Gaming Board; the establishment
of a helpline; an action plan against gambling addiction; increased research
on problem gambling; a decree with instructions for the marketing of Norsk
Tipping and Norsk Rikstoto; revised and tightened control of Norsk Tipping;
the refusal to allow for interactive internet gambling in Norway; the refusal
to allow for development of interactive SMS-gambling; the refusal to allow
for a proposed “bottle deposit lottery”; new regulations on network marketing
companies (‘pyramidespill’); the refusal to allow casinos; the refusal to allow
for gaming on credit and the continuous assessments on how to meet gaming
on the Internet.
78. The Defendant acknowledges that Norsk Tipping as well as Norsk Rikstoto
have been allowed to market their respective gaming portfolios extensively. It
is, however, submitted that this is without relevance to the present case, since
there has never been any plan to allow for marketing of gaming machines. In
the Defendant’s opinion, it is logically and legally untenable to argue that the
legislator should be constrained from introducing new restrictions on one form
of gambling because the marketing of other games is too liberal. In any case,
Norsk Tipping’s marketing is said to be not inconsistent or illegitimate since
it does not produce problem gambling nor does it even produce any great
growth. A private commercial operator would have spent more on marketing,
and the marketing would have been of a different and more aggressive
nature. The Defendant opines that a certain development and marketing of
60

The Defendant submits that this holds true even for the potentially problematic Oddsen sports betting game.
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of a structural and a moral nature. The structural point is that the absence
of private profit will minimize market incentives and function as an inherent
limitation on the volume of gaming. In this respect, the Defendant refers to
economic monopoly theory whereby monopoly holders have less of an
incentive to develop and market new and more attractive products and services
and, at the same time, are able to demand higher prices, and thereby obtain
greater profit from less turnover. The twofold moral argument is that private
commercial operators should not profit from the misfortune of others, and that
a certain kind of moral balance in society is preserved. The Defendant finally
refers to the experience of Norsk Tipping, which has become an institution in
Norwegian society, offering soft and stable gaming within a responsible and
moderate framework that has not led to problem gambling of any scale.60

the responsible game portfolio offered under the public monopoly is legitimate
and necessary in order to sustain the system, and channel gambling desire
to the least problematic and addictive games. This is why it is primarily the
soft variants of gambling that are marketed – in particular the number games
Lotto and Extra. Moreover, the Defendant argues that whilst Norsk Tipping’s
marketing is extensive, in style and content it is moderate and conservative.
The main emphasis is on promoting the company and its gaming propositions
to a wide segment of the population in the form of moderate entertainment. In
the Defendant’s view, a certain level of marketing is particularly necessary in
order to compete with the far more aggressive and addictive forms of gambling
offered today over the Internet from abroad. Based on the assumption that
some degree of gambling will always prevail in society, it is better to channel the
demand into moderate and responsible formats. Finally, the Defendant refers
to a substantial reduction in marketing expenses since 2003 as a reaction to,
inter alia, the Gambelli judgment.61
79. The Defendant disputes the Applicant’s allegation that Norsk Tipping is
substantially expanding the range of games and gaming opportunities. Rather,
one must speak of a gradual and moderate development of the gaming portfolio
of Norsk Tipping, which has taken place under responsible public control. Whilst
the Defendant acknowledges that some of the games offered by Norsk Tipping
and by Norsk Rikstoto are now offered on the Internet as well, this concerns
only traditional number games and lighter forms of sports betting, for which the
Internet is merely a new alternative distribution channel. No interactive games
with direct response between the operator and the player are allowed on the
Internet. Norsk Tipping has had a few test games through digital TV for a short
period of time, but this have been limited and non commercial approaches
to gain experience with new techniques and new forms of games. Licenses
for ordinary activity with such interactive games have never been
granted.
80. As regards the future situation prevailing after the implementation of the
contested legislation, the Defendant furthermore submits that it remains to be
seen whether the designated structure of the monopoly is precisely the one
that may eventually enter into force. Rather, it will be natural for the Ministry
on the basis of the Court’s judgment to undertake a fresh, general review,
and make any adjustments needed prior to final commencement. As to the
“Multix” gaming machines already procured by Norsk Tipping, the Defendant
61

It is inter alia submitted that the volume of Norsk Tipping’s marketing expenses fell by 21% in 2005.
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81. With regard to the proportionality and necessity of the contested legislation,
the Defendant asserts that if a national gambling restriction is found to be
legitimate and suitable, then, as a consequence of the margin of appreciation
conferred on them, it is for the national authorities to assess whether it is
also necessary.62 That the Court should defer to the discretion of the Member
States is also backed up by reference to the EC legislature’s decision to
exclude gaming services from the scope of the proposed directive on services.
Necessity should therefore not be subject to substantive judicial review,
but should be limited to an examination of misuse of powers. The review
appropriate under these circumstances would thus be limited to verifying that
the national authorities had a complete and correct set of facts necessary to
conduct a proper assessment of proportionality, and that it has actually carried
out this assessment.
82. According to the Defendant’s alternative argument, the review of necessity
should be moderate, and confined to examining whether there has been a
manifest error of assessment, in the sense that the assessment by the national
authorities was wrong or manifestly inappropriate.63 For the purposes of review,
the Court should not assess the facts in any detail, but limit itself to examine
whether, ex hypothesi, it was possible for the legislature to take the view that
the contested legislation is more efficient in ensuring the requisite level of
protection than an alternative measure which has less restrictive effects. As a
second alternative, the Defendant submits that the contested legislation would
have to be considered necessary and proportionate as well under a strict and
complete review, even though, in the Defendant’s opinion, such review would
not be reconcilable with the case law in the gambling sector.
83. In the view of the Defendant, the contested legislation passes all possible
proportionality tests. The Defendant further maintains that transferring the
machines from a market regime to the existing publicly controlled monopoly
62

63

Reference is made to Case C-275/92 Schindler at paragraph 61, Case C-67/98 Zenatti at paragraph 33, Case C-124/97 Läärä,
at paragraph 35, and Case C-6/01 Anomar at paragraph 87. In the Defendant’s view, Lindman is to be distinguished since it
concerned discriminatory tax rules, and Gambelli does not depart from the previous case law, but simply provides for an exception
in cases where the facts of the case presents a clear indication that the national measures are discriminatory and promote
protectionist aims.
Reference is made, inter alia, to Joined Cases C-46/93 and 48/93 Brasserie du Pêcheur [1996] ECR I-1029, at paragraphs 45
and 47; Case C-120/97 Upjohn [1999] ECR I-223, at paragraphs 34-35; Case C-157/96 National Farmers’ Union and Others
[1998] ECR I-2211, at paragraph 61; Case C-491/01 British American Tobacco at paragraphs 123, 130, 139, 140; Case C-210/03
Swedish Match [2004] ECR I-11893, at paragraph 48; Case C‑117/02 Commission v Portugal [2004] ECR I-5517, at paragraphs
85 and 87; Case C-508/03 Commission v UK [2006] ECR I-3969, at paragraph 91; and to the AG’s Opinion in Case C-491/01
British American Tobacco at paragraphs 120, 225, 230, 251.
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emphasises the high flexibility of their computers, in which the functionality
and gaming features can easily be reprogrammed.

is the most efficient and flexible way of fighting gambling addiction. A Stateowned monopoly is the only model which makes it possible for the authorities
to directly control and to assume responsibility for the volume and character of
this activity, and thereby to diminish it to an acceptable level and ensure that
it is moderate in character. A monopolist is in a position to operate with less
attractive and addictive games and a lower payout rate in winnings, whereas
fighting gambling addiction within a license-based system would always lead
to competition for profit through the most aggressive and addictive machines.
Other, less interventionary measures within the present market-driven regime
would only amount to patching up a system which is inherently deficient and
inconsistent. A publicly owned non-profit monopolist may also be expected
to behave in more sluggish ways than a private commercial monopolist.
Furthermore, under the private regime of the Lottery Act, introduction of all
new and more restrictive regulations will take time and will be challenged by
one or more of the operators through lobbying and legal actions. Finally, even
if prevention of crime and malpractice as well as enforcement of the 18-year
limit may also be attained under a regulated market regime, the exclusive
rights model is, in the Defendant’s opinion, better suited also in this regard.
The Kingdom of Belgium
84. In the Kingdom of Belgium’s view, the contested legislation does not infringe
EEA law. Against the Applicant’s allegation that it was motivated by an economic
aim, namely financing social activities, the Kingdom of Belgium submits that
it should be the prerogative of governments to determine whether and how
the revenues of gaming should be allocated.64 Given the margin of discretion
conferred on Member States, a State-owned monopoly gaming activities
is said to be the best guarantee to control efficiently how and to whom the
revenues will be attributed.65 The Kingdom of Belgium furthermore maintains
that the contested legislation fulfills the requirement of consistency within the
meaning of Gambelli, since that legislation forms part of a global gaming policy
in Norway, and the Norwegian government has set up a legal framework under
which Norsk Tipping cannot disregard the government’s policy.
85. As regards the proportionality test, the Kingdom of Belgium contends,
firstly, that the national governments remain largely sovereign whenever the
measures genuinely aim to reduce requirements in the general interest such
64
65

Reference is made to Case C-275/92 Schindler at paragraph 61.
Reference is made to Case C-124/97 Läärä at paragraph 41 and Case C-6/01 Anomar at paragraphs 87 and 88.
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The Republic of Iceland
86. The Republic of Iceland contends that the Applicant has not been successful
in demonstrating that the contested legislation infringes Articles 31 and 36
EEA, as it is consistent with the jurisprudence of the ECJ on the compatibility
of national gambling regulation with the principles of the internal market. In
the Republic of Iceland’s view, the Court should consider that gambling is not
a simple economic activity. The Republic of Iceland submits six reasons for
this: (1) the risk of addiction that necessitates limitation or at least control of
the offer of gaming opportunities, as well as (2) a regulatory approach with the
purpose not to optimise the offer in relation to demand, but to restrict the offer
in order to contain the demand; (3) a particular vulnerability for the infiltration of
criminal organisations and fraudulent activities, especially money laundering;
(4) an apparent psychological need of the individual to play, to which the State
must react by creating an offer for gambling that is sufficiently large to prevent
players from being attracted by illegal gambling and at the same time make
sure that the offer is limited enough to prevent adverse effects; (5) particularities
in civil law such as the general legal principle that wagering contracts are null
and void; (6) competition based on constant increase in aggressiveness of
machines, whereas a monopoly allows for using less aggressive machines
and at the same time generates more revenues.
66

67
68

Reference is made to Case C-124/97 Läärä at paragraph 39, and to the decision by the WTO Appellate Body WT/DS285/AB/R of
7 April 2005 United States v Antigua.
Reference is made to Case C-124/97 Läärä at paragraphs 37, 41 and 42.
Case C-275/92 Schindler at paragraph 32; WTO Appellate Body WT/DS285/AB/R United States v Antigua at paragraphs 309 to
310.
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as the reduction of gambling addiction.66 It is secondly submitted that the
contested legislation is suitable to attain the defined objectives, without being
manifestly unnecessary or disproportionate in the view of their objectives.67
It is one of the main pillars in an ongoing reform process of the Norwegian
gaming and lotteries sector aiming at legitimate objectives. Furthermore, the
contested legislation is also necessary for securing the attainment of these
objectives. Following Schindler, and because it is impossible for a court to
outweigh all the possible alternatives, the Court should apply only a marginal
review,68 and restrict itself to verifying whether the Defendant has complied
with the suitability principle. The Kingdom of Belgium supports this call for
judicial self-restraint by pointing out that the grounds put forward in justification
of the contested legislation do not as such constitute policy areas in which the
EU and/or EFTA could take regulatory action.

87. The Republic of Iceland objects to the Applicant’s claim that the contested
legislation is motivated by economic aims. In its view, the issue of maintaining
the level of revenues for charitable causes was irrelevant when the decision to
change the legislation was taken, and only introduced into the political debate
at a later stage. The fact that the revenue aspect was a central issue in the
debate is to be explained by its importance for various stakeholders, and by
the fact that the viability of charitable organisations was indeed of concern
to the Defendant. In any event, the Republic of Iceland asserts that it is the
prerogative of governments to determine that the revenues of gambling should
be exclusively allocated to the support of charitable causes and should not
go to private profit.69 If case law suggests that maintaining the revenue level
cannot in itself serve as objective justification, it must be concluded e contrario
that this argument can be accepted in addition to, or in support of, other
arguments.
88. The first and foremost motivation to adopt the contested legislation was to
increase effective control and to reduce gambling addiction.70 The aspect of
revenues for charitable causes only played a secondary and subordinate role.
The latter is also to be considered as an incidental benefit within the meaning
of Gambelli. The essence of Gambelli in that respect lies in the question of
whether it is manifestly clear that the Defendant, in the absence of financial
considerations, could have chosen another, less restrictive alternative that
could guarantee attaining the legitimate objectives. This question is to be
answered in the negative in the Republic of Iceland’s opinion. This conclusion
notwithstanding, the Republic of Iceland wants the present case to be
distinguished from Gambelli on the facts, since the major underlying objective
of the Italian legislation at stake there was to create more income for the State,
not maintaining the level of revenue as in the case at hand.
89.

69
70
71

With regard to the proportionality test, the Republic of Iceland argues that it
should be up to the individual Member State to determine not only the level of
protection but also the means and the modalities that are required in order to
attain the defined level.71 Thus, it suggests that the proportionality test should
not be applied to the full extent with regard to gaming regulation. With regard
to the necessity and the proportionality requirement, only a marginal review
should be applied and confined to cases where restrictions are manifestly

Reference is made to Case C-275/92 Schindler at paragraphs 60 and 61.
Reference is made to the bill, Ot. Prp. No 44 (2002-2003), at points 4.1 and 4.4.4.
Reference is made to Case C-275/92 Schindler at paragraphs 60 and 61 and Case C-124/97 Läärä at paragraph 43.
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90. According to the Republic of Iceland, a monopoly is indeed a suitable model to
organise the market and to confine gaming addiction,73 in particular as microeconomic theory suggests that a monopoly leads to a reduced offer compared
to competitive models and an alternative model such as a concession model
would not be equally effective. The monopoly has rightly been considered by
the Defendant as the model providing the best guarantees to fulfil the main
objectives of reduced gaming addiction and increased control while at the
same time it offered the advantage to allow the maintenance of revenues for
charitable causes at 2001 level.
91. As regards the requirement of consistency in particular, the Republic of Iceland
argues for taking into consideration the gaming market as a whole, and not
only the market for gaming machines. Seen from the perspective of Norwegian
gaming policy, the contested legislation is to be deemed consistent in the view
of the Republic of Iceland. As to the Applicant’s objection against publicity and
marketing, the Republic of Iceland notes that marketing is indeed a tool to
attract players and thereby encourages gambling. However, there is a need
for the State to allow authorized operators to make publicity in order to attract
(more) players to the “legal circuit” and to keep them away from the “illegal
circuit” generally offering the more addictive types of games. The same goes
for the expansion of the range of games by the State operator. Furthermore,
the State-owned operator should be allowed, within the framework set by the
government, to act as a normal economic player, i.e. to pursue maximum profit,
to make publicity, to attract new customers etc. In the opinion of the Republic
of Iceland, the Court should address whether the actions of the Norwegian
government are compatible with EEA law, and not evaluate the ambitions of
Norsk Tipping. The Republic of Iceland recalls that the Norwegian government
assured that it would supervise Norsk Tipping and, if necessary, prevent it from
realising ambitions that are incompatible with the government’s policy, and
72

73

Reference is made to the decision by the WTO Appellate Body WT/DS285/AB/R United States v Antigua, at paragraphs 309 and
310.
Reference is made to Case C-124/97 Läärä at paragraphs 37 and 41-42.
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unnecessary or disproportionate.72 The choice between different suitable
alternatives should be regarded as the prerogative of Member States, unless
it can be proven that there were alternatives available which were manifestly
less restrictive and at the same time equally suitable to attain the objectives.
Thus, the focus of judicial review should be on suitability of the contested
legislation.

already put in place measures such as the establishment of the Gaming Board.
The Republic of Iceland further emphasises that the aim of securing revenue
at the 2001 level is pursued in combination with a considerable reduction in
the number of machines.
The Republic of Finland
92. The Republic of Finland submits that Articles 31 and 36 EEA do not preclude
legislation such as the one contested in the application, provided that it involves
no discrimination on grounds of nationality and applies without distinction, that
it guarantees the achievement of the intended aims and that it does not go
beyond what is necessary in order to achieve them.
93. In the opinion of the Republic of Finland, the reasons put forward by the
Defendant in order to justify the contested legislation are overriding reasons
relating to public interest in the light of the case law in the field of gaming
and lotteries and, more specifically, in the light of the Läärä judgment.74. The
Republic of Finland takes the view that the conditions for exclusive rights
concerning the operation of gaming machines laid down in Läärä have not
been altered in the more recent Gambelli judgment, where the ECJ has merely
specified the requirements which the restrictions for operation of gaming
machines must satisfy in order to comply with EC law. As Gambelli did not
concern the operation of gaming machines, it does not warrant a conclusion
that the provisions relating to freedom to provide services and the right of
establishment would no longer allow for an exclusive rights regime for operating
gaming machines. In the view of the Republic of Finland, it therefore appears
that the Defendant has not infringed Articles 31 and 36 EEA.
The Hellenic Republic
94. The Hellenic Republic reports social and socio-economic problems related
to gambling such as addiction and related crime and malpractice in Greece.
Public control in Greece was inadequate, which made it easy for players in
gaming machines to violate the technical requirements by converting the soft
slot machines into gambling ones. Taking drastic measures towards fighting
gambling addiction, reducing machine gaming to a socially defensible level
and strengthening public control is, in the view of the Hellenic Republic, the
only resort for national authorities. The Hellenic Republic submits that a
possible restriction of Articles 31 and 36 EEA is in any case non-discriminatory
74

Case C-124/97 Läärä, in particular at paragraphs 41-42.
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The Republic of Hungary
95. The Republic of Hungary submits that under EEA law, Member States have
a considerable margin of appreciation concerning the regulation of gaming
services, as long as restrictive rules follow legitimate social objectives,
apply in a non-discriminatory way, are suitable to attain the said objectives
and are not disproportionate compared to what is necessary to achieve
them. Gambling addiction constitutes the most threatening risk associated
with gaming activities. Other harmful effects arise from the black economy
flourishing around legal gaming, and may also require restrictive measures in
order to protect consumers and society. The Republic of Hungary considers
that the attainment of the objectives sought by the restriction do not appear
to be possible unless gaming operators remain under strict supervision of the
legislature. Less strict measures may be appropriate to deal with harmful social
effects which present a lower risk, whereas other gaming activities may require
more rigorous supervision. A Member State which finds that the expansion of
gaming services gives rise to harmful effects must ultimately be in possession
of the means to fight these harmful effects by introducing a monopoly or even
by prohibiting the gaming activity concerned.
96. In any event, the courts should leave the Member States a larger margin of
appreciation in this respect than is common in other areas concerning the
freedom to provide services in view of the complexity of the circumstances,
the significance of the social objectives at stake and the need to ensure the
effectiveness of the measures. The Republic of Hungary is of the opinion
that the assessment of restrictions applied by Member States in the field of
gaming services continues to be governed by the Schindler judgment. It is
75

Reference is made to Case 30/77 Boucherau [1977] ECR 1999, at paragraph 34; Case 34/79 Henn and Darby [1979] ECR 3795;
Case C-275/92 Schindler at paragraph 61 and Case C-124/97 Läärä at paragraph 13.

- 65 -

Case E-1/06 EFTA Surveillance Authority v Norway

and based on legitimate and mandatory legislative requirements. It forms an
integrated and coherent part of national gaming policy and is proportional as
well as necessary in order to obtain the desired level of protection against
gambling and the problems arising therein. The Hellenic Republic also refers
to special latitude enjoyed by the Member States according to the case law
of the ECJ, 75 as well as the fact that the EC legislature has not managed to
harmonise national rules in the field of gaming. In the view of the Hellenic
Republic, the Defendant did not have any other alternatives to protect the
imperative principles of public order, public morality and social order in a very
sensitive sector as the one of machine gambling.

to be inferred from this and the subsequent judgments in the area of gaming
that within the limits set by the ECJ, it is primarily the national legislature,
being in possession of the knowledge of the facts and circumstances calling
for the introduction or the maintenance of restrictions, who is best placed to
assess whether the restriction is suitable to attain the aimed objectives. The
moral, cultural and religious considerations particular to a Member State are
to be respected. Analysing the Gambelli judgment in particular, the Republic
of Hungary doubts that all aspects of the legislation concerning gaming
activities should be assessed in the light of necessity and proportionality as
such requirements would radically reduce the margin of appreciation and the
legislative powers of the States in this area.
The Kingdom of the Netherlands
97. The Kingdom of the Netherlands suggests the application should be dismissed.
In its view, the Applicant one-sidedly referred to the Gambelli judgment, in
particular as regards the suitability of the contested legislation. By contrast,
the Kingdom of the Netherlands emphasizes the importance of the Läärä
and Anomar judgments for the present case. From these cases it infers that
Member States have a large degree of latitude in determining how to regulate
gaming; that Member States are free to assess the level of protection they wish
to have; that Member States may in this context impose a total ban or may opt
to regulate gaming providers; and that Member States may create monopolies
to this end if this is not disproportionate to the aim pursued. The Gambelli
judgment, on the other hand, is said not to represent a significant change
of direction compared with earlier case law, and should be seen against the
background of the factual situation in Italy at the time. The Kingdom of the
Netherlands infers from Gambelli that the assessment must be limited to the
question of whether the approach in its totality is so imbalanced that it can no
longer reasonably be considered “consistent and systematic”. As concerns
the Lindman judgment, the Kingdom of the Netherlands disputes that this is
relevant at all to the present case. In sum, the Kingdom of the Netherlands
infers from the relevant precedents that a monopoly for gaming machines
is a legitimate and consistent way of attaining the objectives invoked by the
Defendant to reduce gambling addiction.
98. Furthermore, the Kingdom of the Netherlands submits that granting the
application would have major repercussions for the way gaming is currently
organized in the EU if the ECJ were to follow the judgment of the Court, since
- 66 -

The Portuguese Republic
99. The Portuguese Republic maintains that the contested legislation, to the extent
that it prevents operators from other Member States, directly or indirectly, from
making their own gaming machines available to the public for use against
a fee, constitutes a barrier to the free provisions of services, however nondiscriminatory. Under prevailing case law,76, the Defendant has the power, to
determine on grounds of compelling public interests (such as protection of
public health against the risk of gambling addiction), the volume and type of
gaming it wishes to see operated on its territory, including the possibility of fully
prohibiting gaming activity. The Portuguese Republic submits that the contested
legislation is justified in particular by the fact that less restrictive arrangements
did not prove sufficient to control, limit and prevent the health risks, protect
consumers and maintain order in society. A limited authorization of machine
games under an exclusivity arrangement – as opposed to a complete ban
–contributes to such objectives by channeling the desire to gamble and the
operation of games into a controlled system, avoiding the risks of fraudulent
and criminal operation and using the proceeds to the public good. According
to the Portuguese Republic, the contested legislation is not disproportionate in
the pursuit of its objectives.
100. The Portuguese Republic asserts that its conclusions are in line with the
Gambelli judgment. Gambelli does not break substantially with previous case
law. While far from recognising the need to liberalise gaming in the EU, it
indicated to the Member States that their decisions in the area of gaming
may not be arbitrary or principally motivated by the State’s financial interests.
Rather, such a decision would have to represent a genuine will to control
gaming within its territory, pursuing no actions contrary to its stated principles
and values. This is, in the Portuguese Republic’s view, the situation in the
present case. Gambelli should thus not be interpreted to the effect that the
Defendant may not prevent operators in other Member States from operating
gaming machines or internet games in its territory. The Portuguese Republic
76

Reference is made, inter alia, to the power of discretion recognised by the ECJ in Schindler.
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a large number of EU Member States have opted to regulate gaming by
granting exclusive public rights. Neither has there been harmonisation on a
Community level, nor has the Commission ever taken a position similar to that
of the Applicant to the effect that an exclusive right arrangement on gaming
machines is incompatible with EC law.

concludes that the contested legislation, taking into account the public interest
objectives justifying it and the fact that a less restrictive licensing system
proved unable to prevent the damaging consequences that generic prohibition
of the operation of gambling is intended to achieve, does not conflict with the
freedom to provide services and free establishment.
The Kingdom of Sweden
101. In the Kingdom of Sweden’s opinion, the application is unfounded. As regards
the question of whether the contested legislation is motivated by a legitimate
objective rather than by economic reasons, the Kingdom of Sweden disagrees
with the Applicant insofar as the test defined by the ECJ requires assessing if
the measure is genuinely aimed at attaining a legitimate objective other than
economic ones. The fact that a Member State seeks a measure that will satisfy
a legitimate objective without reducing revenue does not alter the objective
as such, namely to protect consumers by introducing stricter rules in order to
reduce gambling addiction. Even though the economic issue was one of the
factors considered in the policy choice, it was not the decisive one. Moreover,
unlike the situation in Gambelli, the contested legislation has come about
within the framework of an overall restrictive gaming policy. In the Kingdom
of Sweden’s view, the fact that the Defendant wished to maintain the same
level of revenue as in 2001 cannot be characterized as an action to incite or
encourage gaming as a whole. Rather, the maintaining of the revenues at the
same level as 2001 would break the trend of increased revenues of machine
gaming.
102. As to the alleged inconsistency of the contested legislation, the Kingdom of
Sweden argues that even State-owned undertakings which have been granted
exclusive rights in one Member State operate on a competitive market. This
market has become a global one, most notably on account of the Internet. In
order to uphold the efficiency of the national legislation, it must be considered
justified to channel gaming opportunities to the nationally operated and
controlled games through reasonable marketing. The same holds true with
regard to modifying games and introducing new games. If the games offered
are not sufficiently attractive to consumers, they may turn to the market of
illegal games. Finally, the Kingdom of Sweden disputes that there is a direct
link between the contested legislation and the marketing/development of
games and gaming opportunities with regard to other forms of gaming.
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The Commission of the European Communities
104. In the view of the Commission, the essence of the present case is to establish
the appropriate test to measure the legality of the (restrictive) introduction of the
exclusive right in relation to the various objectives put forward. Analysing the six
judgments delivered by the ECJ, the Commission concludes that in pursuing
legitimate public interest objectives, Member States authorities have very wide
discretion as to the legal framework they intend to enact for protecting the
players of games of chance against addiction and fraud, in particular both as to
the level and to the kind of protection national authorities aim at ensuring and
as to the legal instrument which appears to be the most appropriate in relation
to such a policy option.78 In the opinion of the Commission, the assessment
of the compatibility of the contested legislation with the EEA rules thus cannot
involve a challenge either of the public-interest objectives pursued by the
national authorities, or of the level of protection against gambling addiction
which such national authorities intend to provide to their own citizens, or the
choice in itself of the measures of protection of such “overriding reasons of
public interest”, such as the exclusive right conferred upon a body controlled
by the State.
77
78

Reference is made to Case C-275/92 Schindler, Case C-124/97 Läärä and Case C-67/98 Zenatti.
Reference is made, inter alia, to Case C-275/92 Schindler, at paragraph 61 and Case C-6/01 Anomar at paragraphs 74, 87
and 88.
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103. In the Kingdom of Sweden’s opinion, the contested legislation is also
proportionate. It points out that, as the policy choices of a Member State must
be considered as a whole, due consideration will have to be given to the overall
regulatory framework of lotteries and gaming in Norway. Within the Norwegian
regulatory context it seems consistent to transfer machine gaming from the
regime under the Lottery Act to the stricter regime under the Gaming Act, if
and when machine gaming turns into a major form of game. In this respect,
it is submitted that consistency of a national gaming policy is a continuous
assessment where all the relevant factors must be considered. Moreover, the
Kingdom of Sweden puts forward that the gaming and lotteries sector differs
from other sectors, which is why Member States enjoy a wider margin of
appreciation in this area than in other sectors.77 Arguing that the Defendant
could, in a justifiable way, impose a total ban on machine gaming but at the
same time contending that the choice between a more or less strict regime is
not a question of determining the scope of protection seems contradictory to
the Kingdom of Sweden.

105. The Commission maintains that, in any event, four conditions need to be fulfilled
in order to justify a restrictive measure as summarised in Gambelli.79 Firstly,
the restrictive measure must be of a non-discriminatory nature, which is not an
issue in the present case since none of the parties claims that the contested
legislation is of a discriminatory nature. Secondly, imperative requirements
in the public interest must be identified. These are to be established by the
Member States within their margin of appreciation and be taken together for
the purpose of the assessment.80 In the view of the Commission, the grounds
invoked by the Defendant are non-economic objectives, except for what has
been referred to as “limiting the reduction in revenue to socially beneficial
and humanitarian causes”. If this were to be considered only an incidental
beneficial consequence of the contested legislation, the focus of the present
case should be on the following two requirements of suitability and necessity
according to the Commission.
106. As for the assessment of suitability, the Commission starts out by recalling that
in infringement action proceedings, while it bears the burden of proof to show
that the disputed national measure entails a restriction, it is for the concerned
Member State to prove that such a measure is designed and appropriate to
attain a legitimate objective of public interest.81 As the Commission understands
the case law of the ECJ, a finding of unsuitability is to be based on apparent
contradictions or absurdities resulting from the Member State’s legislation.82
This consideration leads the Commission to conclude that the consistency
test mentioned in Gambelli is nothing else than an essential part of the
traditional suitability test, and that the peculiarity of the Gambelli case lies in
the ECJ’s strong suspicion of inconsistency caused by the “policy” pursued
by the Italian State “of substantially expanding betting and gaming at national
level with a view to obtaining funds.”83 The novelty of Gambelli consists in the
requirement to assess a policy pursued by national authorities. In that respect,
the Commission raises the question of whether the appraisal of consistency
of a national policy action should refer only to the specific sector of gaming
which is the object of the dispute or to other or potentially all the sectors and/or
79
80

81

82

83

Case C-243/01 Gambelli at paragraph 65.
Reference is made to Case C-275/92 Schindler at paragraph 58, Case C-124/97 Läärä at paragraph 33, Case C-67/98 Zenatti at
paragraph 31 and Case C-6/01 Anomar at paragraph 73.
In that context, the Commission of the European Communities disputes the applicability to the present case of the requirement
established in Case C-42/02 Lindman at paragraph 25, a case referred under Article 234 EC.
Reference is made to Case C-390/99 Canal Satélite [2002] ECR I-607, at paragraphs 36 and 42; Case C-79/01 Payroll Data
Services [2002] ECR I-4881, at paragraphs 34 and 35; Case C-153/02 Neri [2003] ECR I-13555, at paragraphs 45 to 47; Case
C-451/03 Servizi Ausiliari [2006] ECR I-2941, at paragraphs 41 to 43.
Case C-243/01 Gambelli at paragraph 65.
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107. As to suitability in the case at issue, the Commission suggests examining
carefully the relations which exist in law and practice between the Norwegian
government and Norsk Tipping. In the Commission’s view, a Member State’s
government is entitled to expect from a public non-profit body both no economic
incentive to breach the rules regulating the sector of games of chance operated
by the monopolist and no aggressive marketing strategy aimed at expanding
gambling activities and/or at maximising profits. The decisive question should
be whether the granting of an exclusive right to a State-owned non-profit
company is an appropriate means for ensuring the attainment of legitimate
objectives in the public interest.
108. As concerns the necessity test, the burden of proof of indicating to the Court what
less restrictive measures could be and the reasons why such less restrictive
measures would enable the pursuit of the same objective with an equivalent
degree of effectiveness rests on the applicant in an infringement action in the
view of the Commission. It considers the necessity test, in the sense of a “strict
and complete review”, to be the decisive element in the legal assessment of
the ECJ. The Commission quotes numerous examples to demonstrate that that
Court examines very thoroughly whether other alternative measures had been
possible and/or whether the disputed restrictions were actually proportionate in
respect to the objectives pursued. Thus, the Commission infers from consistent
case law that in circumstances similar to the ones of the present case, the ECJ
would scrutinize any alternative and allegedly less restrictive solution suggested
by the applicant and would explain the reasons for which the exclusive right
conferred to a State-owned operator “goes beyond” or “does not go beyond”
what is necessary for effectively fighting gambling addiction and attaining the
other objectives presented by the Defendant.85 In making that assessment,
the Court should verify in particular whether, from the point of view of social
84

85

The Commission finds support for the first alternative in Case C-124/97 Läärä at paragraph 36, Case C-67/98 Zenatti at paragraph
34, and Case C-6/01 Anomar at paragraph 80, and for the second alternative in Case C-243/01 Gambelli at paragraphs 67, 68
and 69.
Particular reference is made to Case C-243/01 Gambelli at paragraph 75, and Case C-124/97 Läärä at paragraph 41.
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subsectors which constitute the gaming business altogether.84 In any event, a
restrictive national policy aimed at deterring (actual or potential) players from
high risk games of chance (such as gaming machines) appears more consistent
with the objective of fighting against gambling addiction to the Commission
than imposing restrictions on low risk games (such as sports betting) while
tolerating, or even worse promoting, mass participation of players in manifestly
more dangerous gambling activities.

order, the situation in Norway was so serious in this specific sector that no
alternative regulatory model other than the exclusive right conferred upon a
State-owned body was possible for reducing gambling opportunities offered
by gaming machines. Furthermore, the Commission suggests checking if
the submissions put forward by the Defendant with respect to the alleged
superiority of the monopoly model can be substantiated.86

Carl Baudenbacher
Judge Rapporteur

86

Reference is made to points 1005, 1006, and 1007 of the Statement of Defence.
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CASE E-9/04 COSTS
Costs of the European Banking Federation as Intervener in Case E-9/04
The Bankers’ and Securities Dealers’ Association of Iceland
v
EFTA Surveillance Authority
(Taxation of costs)
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Summary of the Order
1. Whilst, in interpreting its Rules of
Procedure, the EFTA Court is not required
to follow the interpretation of the ECJ
and the CFI of their Rules of Procedure,
the Court attaches importance to the
provisions on recoverable costs being
parallel. In the interest of equal treatment
and foreseeability for parties appearing
before the ECJ, the CFI and the EFTA
Court, the provisions should be interpreted
and applied in the same way unless
specific circumstances would justify
different treatment.
2. Only expenses “necessarily incurred” by
a party “for the purpose of the proceedings”
shall be regarded as recoverable from
the party ordered to pay the costs. This
will be the case for reasonable travel and
accommodation expenses in connection
with an oral hearing before the Court
and for reasonable expenses covering
the delivery of documents to the Court,
provided that the expenses are sufficiently
substantiated. Subject to the same
- 74 -

proviso, it follows that also lawyers’ fees
will be recoverable to the extent they must
be considered necessarily incurred for the
purpose of the proceedings.
3. The amount of recoverable lawyers’
fees can usefully be assessed as a
number of hours’ work at a certain hourly
rate. In this assessment, a primary
consideration of the Court must be the
number of hours’ work which may appear
to be objectively necessary for the purpose
of the proceedings before the Court.
However, in establishing the number of
hours, account must also be taken of the
hourly rate that has been claimed or may
reasonably be claimed. A higher hourly rate
presupposes that the work is carried out by
a more experienced lawyer in the relevant
field, who should be able to carry out the
necessary work not only with improved
quality but at least to some extent also in a
lesser number of hours.
4. As a point of departure, only the
presence of one counsel for a party to

5. The ability of the Court to assess the
value of the work carried out is dependent

on the accuracy of the information
provided.
6. An intervener has the advantage
of being able to draw on the factual
information and the legal arguments put
forward in pleadings already submitted to
the Court at the time of intervention.
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the case would seem necessary at a
hearing before the Court. However, the
circumstances of a particular case and
the position of the party concerned may
demand otherwise.

ORDER OF THE COURT
24 April 2007
(Taxation of costs)
In Case E-9/04 COSTS,
The Bankers’ and Securities Dealers’ Association of Iceland, represented by
Dr. Hans-Jörg Niemeyer, Rechtsanwalt, Brussels, Belgium and Dr. Ralf Sauer,
Rechtsanwalt, Berlin, Germany,
Applicant,
supported by the European Banking Federation, represented by Marc Pittie, Avocat,
Brussels, Belgium,
Intervener,
v
EFTA Surveillance Authority, represented by Niels Fenger, Director, and Bjørnar
Alterskjær, Officer, Department of Legal and Executive Affairs, acting as Agents, Brussels,
Belgium,
Defendant,
supported by the Republic of Iceland, represented by Finnur Þór Birgisson, First
Secretary and Legal Officer, Ministry for Foreign Affairs, acting as Agent, and Peter
Christian Dyrberg, acting as Counsel,
Intervener,
APPLICATION for taxation of costs pursuant to the judgment of the Court of 7 April
2006 in Case E-9/04 The Bankers’ and Securities Dealers’ Association of Iceland v EFTA
Surveillance Authority [2006 EFTA Court Report 41],

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson and Henrik Bull
(Judge-Rapporteur), Judges
Registrar: Skúli Magnússon,
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Order
I

Facts, procedure and forms of order sought
1

By an application lodged at the Registry of the Court on 23 November 2004,
the Bankers’ and Securities Dealers’ Association of Iceland brought an
action under Article 36 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice (hereinafter
“SCA”) for annulment of the EFTA Surveillance Authority’s Decision No 213/04/
COL of 11 August 2004 concerning the Icelandic Housing Financing Fund.

2

By an application lodged at the Registry of the Court on 13 May 2005, the
European Banking Federation, pursuant to Article 89 of the Rules of Procedure
(hereinafter “ROP”), applied for leave to intervene in support of the Bankers’
and Securities Dealers’ Association of Iceland. Leave to intervene was granted
on 2 June 2005 and the Statement in Intervention was lodged at the Registry
of the Court on 12 July 2005.

3

By judgment of 7 April 2006 in Case E-9/04 The Bankers’ and Securities
Dealers’ Association of Iceland v EFTA Surveillance Authority [2006] EFTA
Court Report 41, the Court annulled the EFTA Surveillance Authority’s Decision
No 213/04/COL of 11 August 2004 concerning the Icelandic Housing Financing
Fund and, pursuant to Article 66(2) of the Rules of Procedure, ordering the
EFTA Surveillance Authority to pay the costs incurred by the Bankers’ and
Securities Dealers’ Association of Iceland and those incurred by the European
Banking Federation as Intervener.

4

By an application lodged at the Registry of the Court on 23 January 2007,
the European Banking Federation, pursuant to Article 70(1) of the Rules of
Procedure, applied for taxation of the costs it may recover from the EFTA
Surveillance Authority. The European Banking Federation requested the Court
to fix the total amount of those costs at EUR 80 913.89.

5

By observations lodged at the Registry of the Court on 7 March 2007, the EFTA
Surveillance Authority requested the Court to fix the total amount of costs to be
paid by the EFTA Surveillance Authority to the European Banking Federation
as Intervener in Case E-9/04 at EUR 21 023.30.
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makes the following

II

Law and assessment of the case
Arguments of the parties
6

As recoverable costs under Article 69(b) ROP, the European Banking
Federation claims it has incurred a total of EUR 66 200 in lawyers’ fees, plus
21% VAT amounting to EUR 13 902; travel expenses for two counsel at a total
of EUR 104.55; accommodation expenses for two counsel at a total of EUR
509.73 and expenses covering express courier and special deliveries at a total
of EUR 197.61.

7

According to the European Banking Federation, referring in particular to Case
T‑342/99 DEP Airtours v Commission [2004] ECR II-1785, at paragraph 18, the
EFTA Court must make an unfettered assessment of the facts of the case, taking
into account the purpose and nature of the proceedings, their significance from
the point of view of EEA law as well as the difficulties presented by the case,
the amount of work generated by the proceedings for the agents and advisers
involved and the financial interests which the parties had in the proceedings.

8

The European Banking Federation contends that the EUR 66 200 in lawyers’
fees, made up of 100 hours’ work by a lawyer billed at an hourly rate of EUR
350 and 48 hours’ work by another lawyer billed at an hourly rate of EUR 650,
are reasonable and justified under the circumstances. Particular stress is laid
on the degree of difficulty of the case and the amount of work necessary in the
intervention. In this respect, reference is made, inter alia, to the time it took
the EFTA Surveillance Authority to adopt Decision No 213/04/COL and the
number of parties intervening or submitting written observations before the
EFTA Court in Case E-9/04.

9

With respect to the need for having two lawyers represent the European
Banking Federation at the Hearing, it is noted that the second lawyer was a
more junior lawyer involved in the proceedings from the beginning in order
to reduce the legal costs incurred by the intervention. In any case, the Court
is called upon to assess primarily the number of hours of work which may
appear to be objectively necessary for the purpose of the proceedings before
the Court, irrespective of the number of lawyers who may have provided the
services in question.

10

The parties concur that the travel expenses amounting to EUR 104.55 would
have been the same whether two or just one lawyer had attended the Hearing
(due to travel by car/taxi) and that these costs are recoverable costs. The
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11

However, the EFTA Surveillance Authority contests, in part, the claim for EUR
66 200 in lawyers’ fees, as well as the claims for EUR 509.73 in accommodation
expenses and for EUR 197.61 in expenses covering express courier and
special deliveries.

12

Firstly, with regard to the lawyers’ fees, the EFTA Surveillance Authority contends
that the hourly rates charged are unreasonably high and that the number of
hours billed is excessive. As to the hourly rates, it is argued, with reference
to case law from the Court of First Instance of the European Communities
(hereinafter the “CFI”), that even the lowest rate charged, i.e. EUR 350, is very
high and would only be appropriate for particularly experienced lawyers or
experts in the field. As to the total of 148 hours billed, it is argued, in particular,
that the burden of proof for the necessity in the number of hours claimed
must lie with the European Banking Federation and that the documentation
submitted is unsatisfactory. Further, the EFTA Surveillance Authority argues
that if one accepts a high hourly rate it must be on the assumption that the
work is carried out by an expert lawyer using a substantially lower number
of hours. Based in particular on an assessment of the substantive content of
the Application for Leave to Intervene, the Statement in Intervention and the
oral pleadings of the agents for the European Banking Federation, compared
to that of other participants whose written pleadings the Federation and its
agents were able to draw on, the EFTA Surveillance Authority suggests that
the recoverable lawyers’ fees be taxed to 50 hours of work at an hourly rate of
EUR 340; in total EUR 17 000.

13

Secondly, as regards the accommodation expenses, the EFTA Surveillance
Authority notes that the European Banking Federation does not dispute that
the sum of EUR 509.73 relates to two hotel rooms so that the accommodation
expenses for one counsel would have been half this amount. Referring to
case law of the Court of Justice of the European Communities (hereinafter the
“ECJ”), in particular Case C-286/95 DEP ICI [2004] ECR I-6469, at paragraph
29, the EFTA Surveillance Authority reiterates that the starting point in cases
concerning taxation of costs is that only travel costs for one counsel are
recoverable. It is then argued that the European Banking Federation has failed
to demonstrate a need for having two counsel attend the Hearing in this case.
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parties also concur that 21% VAT on the lawyers’ fees which the European
Banking Federation may recover from the EFTA Surveillance Authority is a
recoverable cost.

Accordingly, it is suggested that the recoverable costs be taxed at half the
amount of EUR 509.73, which would be EUR 254.87.
14

Lastly, concerning the expenses covering express courier and special deliveries,
the EFTA Surveillance Authority asserts that it follows from case law that only
costs relating to the shipment of the necessary documents to the Court are
recoverable. On this background, the EFTA Surveillance Authority considers it
not to be proven or sufficiently substantiated that three specific deliveries, at
a total of EUR 103.73, are recoverable. In conclusion, it is suggested that the
recoverable costs be taxed at a total of EUR 93.88.

Findings of the Court
15

According to Article 69(b) ROP, the following shall be regarded as costs which
are recoverable from the party ordered to pay the costs:
expenses necessarily incurred by the parties for the purpose of the proceedings,
in particular the travel and subsistence expenses and the remuneration of
agents, advisers or lawyers.

16

The provision mirrors Article 73(b) of the Rules of Procedure of the ECJ and
Article 91(b) of the Rules of Procedure of the CFI. Whilst, in interpreting
its Rules of Procedure, the EFTA Court is not required to follow the ECJ
or the CFI’s interpretations of their Rules of Procedure, the Court attaches
importance to these provisions being parallel. In the interest of equal treatment
and foreseeability for parties appearing before the ECJ, the CFI and the EFTA
Court, the provisions should be interpreted and applied in the same way unless
specific circumstances would justify different treatment. In the case at hand,
the Court can see no such specific circumstances.

17

The Court recalls that as concerns the ECJ and the CFI it is settled case law
that, when taxing the recoverable costs, the Courts must, in the absence of
Community provisions laying down fee-scales, make an unfettered assessment
of the facts of the case, taking into account the purpose and nature of the
proceedings, their significance from the point of view of Community law as well
as the difficulties presented by the case, the amount of work generated by the
proceedings for the agents and advisers involved and the financial interests
which the parties had in the proceedings, see inter alia Joined Cases C‑440/01
P(R)-DEP and C-39/03 P‑DEP Artegodan, Order of 11 January 2007, at
paragraph 27, and Case T‑214/04 DEP Royal County of Berkshire Polo Club,
Order of 25 January 2007, at paragraph 14.
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The Court further recalls that only expenses “necessarily incurred” by a party
“for the purpose of the proceedings” shall be regarded as recoverable from the
party ordered to pay the costs.

19

Clearly, this will be the case for reasonable travel and accommodation expenses
in connection with an oral hearing before the Court and for reasonable
expenses covering the delivery of documents to the Court, provided that the
expenses are sufficiently substantiated.

20

Subject to the same proviso, i.e. that the expenses are sufficiently substantiated,
it follows that also lawyers’ fees will be recoverable to the extent they must
be considered necessarily incurred for the purpose of the proceedings. In
determining whether that is the case, due regard must be paid to a number of
factors, as indicated above.

21

In the case at hand, the amount of recoverable lawyers’ fees can usefully
be assessed as a number of hours’ work at a certain hourly rate. In this
assessment, a primary consideration of the Court must be the number of
hours’ work which may appear to be objectively necessary for the purpose
of the proceedings before the Court, see for comparison Case T-342/99 DEP
Airtours [2004] ECR II-1785, at paragraph 30. However, in establishing the
number of hours, account must also be taken of the hourly rate that has been
claimed or may reasonably be claimed. A higher hourly rate presupposes that
the work is carried out by a more experienced lawyer in the relevant field,
who should be able to carry out the necessary work not only with improved
quality but at least to some extent also in a lesser number of hours.

22

As for the hourly rate, the Court finds that the recoverable lawyers’ fees in
the case at hand can reasonably be assessed on the basis of the hourly rate
of EUR 340 suggested by the EFTA Surveillance Authority. In the view of
the Court, already this rate presupposes that the work was carried out by an
experienced lawyer in the relevant field. See, for comparison, Case T-77/02
DEP Schneider, order of 29 October 2004, at paragraph 62, and Case T-233/99
DEP Land Nordrhein-Westfalen, order of 19 December 2006, at paragraph
39. The Court sees nothing in the case (cf. paragraph 17 above) to justify an
assessment based on an even higher hourly rate.

23

The Court finds that Case E-9/04 must be considered one of not more than
average difficulty and complexity in the field of State aid law. Moreover, the
Court had previously dealt with a system broadly similar to the Icelandic
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18

Housing Financing Fund system in Case E-4/97 Husbanken II [1999] EFTA
Court Report 2.
24

Regarding the number of hours’ work spent on attendance at the Hearing,
it is of particular significance whether the attendance of two counsel can
be regarded as necessary. In the same way as the number of hours’ work
in general, this must be assessed on the basis of what may appear to be
objectively necessary for the purpose of the proceedings before the Court,
irrespective of how the work of the lawyer or lawyers involved was in fact
organised. As a point of departure, only the presence of one counsel for a
party to the case would seem necessary at a hearing before the Court. The
circumstances of a particular case and the position of the party concerned
may certainly demand otherwise, but the Court does not find this to be so for
the European Banking Federation as Intervener in Case E‑9/04. That only the
expenses for one lawyer attending the Hearing in the case can be regarded as
recoverable, reasonably translates into 5 hours less spent on transport and 6
hours less spent on attending the Hearing.

25

The claim from the European Banking Federation is for another 137 hours’
work to be the basis for calculating the recoverable lawyers’ fees.

26

It is recalled that the ability of the Court to assess the value of the work
carried out is dependent on the accuracy of the information provided, see for
comparison Case T-342/99 DEP Airtours [2004] ECR II-1785, at paragraph 30,
and Case T‑9/98 DEP Mitteldeutsche Erdöl-Raffinerie, order of 15 February
2005, at paragraph 46. According to a letter from counsel for the European
Banking Federation to the EFTA Surveillance Authority, dated 3 October 2006
and included as Annex 4 to the Application for taxation of costs, the law firm
of Bredin Prat does not make use of time sheets. It thus appears that the
number of hours of work on which the claim is based must be the result of an
assessment made ex post facto.

27

The Court further notes that an intervener has the advantage of being able to
draw on the factual information and the legal arguments put forward in pleadings
already submitted to the Court at the time of intervention. The Statement in
Intervention on several points expresses support for the arguments made
by the Bankers’ and Securities Dealers’ Association of Iceland as Applicant,
without developing new arguments in support of the position of the Applicant
on those points, see the Statement in Intervention at paragraphs 11, 19
and 39.
- 82 -

On this basis, it is not apparent to the Court that it can be reasonable and
appropriate to base the calculation on more than around half of the 15 hours
plus 30 hours (for a partner and an associate lawyer respectively) claimed for
the study of the case and for legal research. The same goes for the 3 hours
plus 20 hours claimed for work on the Application for Leave to Intervene and
for the 25 plus 20 hours claimed for preparing and attending the Hearing,
account taken of the Court’s findings in paragraph 24 above. Also the 5 plus
30 hours claimed for work on the Statement in Intervention seem somewhat
excessive.

29

Taken together with an hourly rate of EUR 340, which presupposes that the
work was carried out by an experienced lawyer in the relevant field, and
considering all the elements set out above, the Court finds that 80 hours
can reasonably be regarded as necessarily incurred for the purpose of the
proceedings. Accordingly, the Court finds it justified to request the EFTA
Surveillance Authority to meet lawyers’ fees at a total of EUR 27 200.

30

In addition to the lawyers’ fees comes VAT at 21% amounting to
EUR 5 712.

31

Concerning the travel expenses amounting to a total of EUR 104.55, the Court
concurs with the parties in regarding these expenses as recoverable costs.

32

As for accommodation expenses, it follows from the Courts earlier findings
that the expenses incurred through the second counsel attending the Hearing
cannot be regarded as expenses necessarily incurred for the purpose of
the proceedings. Accordingly, the EFTA Surveillance Authority can only be
requested to meet accommodation expenses for one counsel, which would
amount to EUR 254.87.

33

Finally, regarding the expenses said to cover express courier and special
deliveries, only such expenses relating to the shipment of documents to the
Court can be considered necessarily incurred for the purpose of the proceedings
and thus be recoverable. On this background, only the expenses relating to
two document deliveries by express courier, on 30 June 2005 and 12 July
2005, respectively, have been sufficiently substantiated as recoverable. These
expenses amount to a total of EUR 93.88.

34

It follows from the foregoing that the costs which the Court has found to be
recoverable, i.e. lawyers’ fees at a total of EUR 27 200, VAT at a total of
- 83 -
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EUR 5 712, travel expenses at a total of EUR 104.55, accommodation expenses
at a total of EUR 254.87 and expenses covering document deliveries by
express courier at a total of EUR 93.88, in sum amount to EUR 33 365.30. This
is the amount of costs that the European Banking Federation as Intervener in
Case E‑9/04 may recover from the EFTA Surveillance Authority.
On those grounds,

THE COURT
hereby orders:
The total amount of the costs to be paid by the EFTA Surveillance Authority to the
European Banking Federation is fixed at EUR 33 365.30.

Carl Baudenbacher

Thorgeir Örlygsson		 Henrik Bull

Luxembourg, 24 April 2007.

Skúli Magnússon		

Carl Baudenbacher

Registrar		

President
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Summary of the Judgment
1. Games of chance provided in return
for money payment constitute economic
activities falling within the scope of EEA
fundamental freedoms.
2. A system under which a State-owned
company has an exclusive right to operate
gaming schemes completely denies private
operators access to the respective market.
Such exclusion constitutes a restriction
on the right of establishment and the free
movement of services under Articles 31
and 36 EEA. National legislation providing
that a licence to offer horserace betting may
only be granted to non-profit organisations
or companies whose aim is to support horse
breeding, and national legislation providing
that licences to operate lotteries may only
be granted to non-profit organisations
and associations with a humanitarian or
socially beneficial purpose also encroach
upon Articles 31 and 36.
86-- 86

3. Restrictions on the freedoms set out
in the EEA Agreement may be justified by
reasons of overriding general interest.
4. In the field of gaming, justification
grounds put forward by a State must be
taken together and considered as a whole.
The aim of fighting gambling addiction, as
well as crime and malpractice, and more
generally of consumer protection and
the maintenance of order in society, are
amongst those which may serve to justify
restrictions on the right of establishment
and the freedom to provide services.
5. The aim of fighting gambling addiction
can serve as justification only if the
restrictive measures reflect a concern
to bring about a genuine diminution in
gambling opportunities, meaning that the
gaming policy as a whole must at least
provide for a lower level of gambling
addiction in society than would be the case

Ladbrokes Ltd.
v
Staten v/Kultur- og kirkedepartementet and Staten v/Landbruks- og
matdepartementet
(Etableringsrett – fri bevegelighet for tjenester – nasjonale restriksjoner på pengespill –
legitime hensyn – egnethet/sammenheng – nødvendighet – formidling og markedsføring
av spilletjenester fra utlandet )
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Domssammendrag
1. Drift av pengespill utgjør en økonomisk
aktivitet som omfattes av grunnfrihetene i
EØS-avtalen.

3. Restriksjoner på frihetene som er
nedfelt i EØS-avtalen, kan rettferdiggjøres
på grunnlag av tvingende allmenne
hensyn.

2. Et system der et statseid selskap har
enerett til å tilby pengespill, innebærer at
private tilbydere nektes enhver adgang
til dette markedet. En slik utelukkelse
utgjør en restriksjon på etableringsretten
og den frie bevegeligheten for tjenester
som følger av EØS-avtalen artikkel 31 og
36. Nasjonal lovgivning som fastslår at
bevilling til å tilby hesteveddeløp bare kan
gis til ideelle organisasjoner eller selskaper
som har til formål å støtte hesteavlen,
og nasjonal lovgivning som fastslår at
bevilling til å drive lotterier bare kan gis til
ideelle organisasjoner og foreninger med
humanitært eller samfunnsnyttig formål,
innebærer også inngrep i EØS-avtalen
artikkel 31 og 36.

4. På pengespillområdet må hensynene
som en stat anfører som grunnlag for
å rettferdiggjøre tiltak som innebærer
restriksjoner på fri bevelighet, bedømmes
samlet og som et hele. Hensynet til å
bekjempe spilleavhengighet og hensynet
til å bekjempe kriminalitet og misligheter,
samt mer generelt forbrukervernhensyn og
beskyttelse av samfunnsordenen, er blant
hensynene som kan tjene til å rettferdiggjøre
restriksjoner på etableringsretten og
adgangen til å yte tjenester.
5. Hensynet til å bekjempe spillegalskap
kan bare tjene til å rettferdiggjøre restriktive
tiltak som gjenspeiler et ønske om reell
innskrenkning av spillemulighetene, noe
som betyr at pengespillpolitikken som
et hele i det minste må sørge for mindre
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without restrictions on free movement in
relation to gaming services.
6. The motive of financing benevolent or
public-interest activities cannot in itself be
regarded as an objective justification for
restrictions on free movement, but may only
constitute a beneficial consequence which
is incidental to the real justification for the
policy. However, even if one aim pursued
by the national legislation cannot in itself
be regarded as an objective justification for
restrictions on free movement, the national
court must still verify whether the legislation
is genuinely directed at the realisation of
other aims, which are capable of justifying
it, and whether, in the light of these latter
aims, the legislation is proportionate. If so,
the attainment of the former aim may, for
the purposes of EEA law, be regarded as
an incidental beneficial consequence.
7. The aim of preventing gambling from
being a source of private profit may justify
restrictions on the right of establishment
and free movement of services, but
only if the restrictive measures reflect a
resentment of games of chance for reasons
of morality.
8. A legislation that may be justified by
legitimate objectives must also comply with
the principle of proportionality under EEA
law, which includes the requirement that the
system of exclusive rights must be suitable
for achieving the intended objectives. If the
State takes, facilitates or tolerates other
measures which run counter to any of the
objectives pursued by the legislation at
87--- 88

issue, the legislation may be unsuitable
for achieving the intended objectives.
Insofar as the legislation is aimed at
fighting gambling addiction, development
and marketing of addictive games by a
monopoly provider may be at odds with
that aim. However, channelling measures,
e.g. in the form of development of new
games, may be envisaged for the purpose
of drawing players away from highly
addictive games offered via the Internet or
other channels which are hard to suppress.
It is for the State to demonstrate that such
channelling measures may reasonably be
assumed to serve their purpose.
9. Even though the Contracting Parties
have discretion in setting the level of
protection in the field of gambling, this
does not mean that the measures are
sheltered from judicial review as to their
necessity. The necessity test consists in
an assessment of whether the measures
are functionally needed in order to achieve
the legitimate objectives of the legislation
at the level of protection chosen by the
Contracting Party concerned, or whether
this could equally well be obtained
through other, less restrictive means. This
assessment must be done in relation to
each legitimate objective. It may also be
necessary to distinguish between the
different games.
10. If the national authorities have
chosen a rather low level of protection, it
is more likely that less restrictive means
than a monopoly, for instance in the form

6. Et ønske om å finansiere veldedig
eller allmennyttig virksomhet kan ikke i
seg selv anses som en saklig begrunnelse
for restriksjoner på fri bevegelighet, men
får bare utgjøre en gunstig sidevirkning i
forhold til den virkelige begrunnelsen for den
restriktive politikken som føres. Imidlertid,
selv om ett av hensynene som er ivaretatt
av den nasjonale lovgivningen ikke i seg
selv kan anses som en saklig begrunnelse
for restriksjoner på fri bevegelighet,
må den nasjonale domstolen like fullt
etterprøve om lovgivningen virkelig tjener
andre hensyn som kan rettferdiggjøre den,
og om lovgivningen, i lys av de sistnevnte
hensynene, er proporsjonal. Hvis det er
tilfellet, kan ivaretakelsen av det førstnevnte
hensynet, hva gjelder forholdet til EØSretten, anses som en gunstig sidevirkning.
7. Hensynet til å hindre at pengespill
får være en kilde til privat profitt
kan rettferdiggjøre restriksjoner på
etableringsretten og den frie bevegeligheten
for tjenester, men bare hvis de restriktive
tiltakene gjenspeiler en motvilje mot
pengespill av moralske grunner.
8. En lovgivning som må sies å være
begrunnet i legitime målsetninger må
også overholde det EØS-rettslige
proporsjonalitetsprinsippet, som innbefatter
et krav om at enerettssystemet er egnet
til å oppnå de tilsiktede målsetningene.
Hvis staten treffer, fremmer eller
tolererer andre tiltak som går på tvers

av målsetningene som søkes oppnådd
gjennom lovgivningen det gjelder, kan
lovgivningen være uegnet til å oppnå de
tilsiktede målsetningene. I den grad det
legges til grunn at lovgivningen det gjelder
tar sikte på å bekjempe spilleavhengighet,
kan monopolinnehaverens utvikling og
markedsføring av avhengighetsskapende
spill være på kant med det hensynet.
Imidlertid kan man forestille seg
kanaliseringstiltak, for eksempel i form av
utvikling av nye spill, for å trekke spillere
bort fra svært avhengighetsskapende spill
som tilbys over internett eller gjennom
andre kanaler som det vanskelig kan
settes en stopper for. Det påligger staten
å godtgjøre at slike kanaliseringstiltak med
rimelighet kan antas å tjene sitt formål.
9. Selv om avtalepartene har frihet til å velge
beskyttelsesnivå på pengespillområdet,
betyr ikke dette at nødvendigheten av
tiltakene er skjermet fra rettslig prøving.
Nødvendighetstesten består her i en
vurdering av om lovgivningens legitime
målsetninger, opp til det beskyttelsesnivået
som staten har valgt, bare kan oppnås
med enerettssystemet, eller om andre og
mindre inngripende tiltak ville være minst
like effektive som middel til å nå målet.
Denne vurderingen må gjøres for hver
enkelt av de legitime målsetningene. Det
kan også være nødvendig å skille mellom
de forskjellige spillene.
10. Hvis den nasjonale lovgiveren har valgt
å legge beskyttelsesnivået nokså lavt, er
det mer sannsynlig at mindre inngripende
midler enn et monopol, for eksempel i
form av et konsesjonssystem, ville vært
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spilleavhengighet i samfunnet enn hva som
ville ha vært tilfelle uten restriksjoner på
den frie bevegeligheten for spilltjenester.

of a licensing system, would suffice to
achieve the objectives. When identifying
the level of protection actually sought by
the national authorities, the restrictions
placed on the monopoly provider must
be taken into account. Restrictions on
the number of gaming opportunities and
the level of gaming activity, on sales and
marketing activities and on advertising and
development of new games are important
factors to be taken into account.
11. Should the national court conclude
that bans implied in national legislation on
commercial operators organising any form
of game of chance are justified, the host
State has the right to prohibit the provision
and marketing of games of chance from
abroad, no matter whether or not these are
lawful in their origin.
12. Should the national court, on the other
hand, conclude that those are not justified,

88--- 90

national authorities may still require foreign
operators to seek a national licence under
the same conditions that apply to domestic
operators. When it comes to determining
the objectives of their policy on gambling
and betting, the Contracting Parties enjoy
a margin of discretion to define the level
sought with respect to the protection of
consumers and other legitimate aims.
Therefore, with respect to legitimate aims,
different levels of protection may exist
throughout the EEA.
13. National measures may not, however,
be excessive in relation to the aims
pursued. No distinctions must be made
based on the nationality of the provider of
the services or the place of establishment,
and the requirements for the pursuit of
activities already fulfilled by the provider
in the home State must be taken into
account.

11. Skulle den nasjonale domstol
konkludere med at forbudene i den
nasjonale lovgivningen mot pengespill fra
kommersielle operatører er rettferdiggjort,
har staten rett til å forby formidling og
markedsføring av pengespill fra utlandet,
uavhengig av om spillene er lovlige i deres
hjemstat eller ikke.
12. Skulle den nasjonale domstol på den
annen side konkludere med at de ikke er

rettferdiggjort, kan staten fremdeles kreve
at utenlandske operatører må innhente
konsesjon på grunnlag av de samme
kriteriene som gjelder for innenlandske
operatører. Når det gjelder fastleggelsen
av målsetningene for sin pengespillpolitikk,
har avtalepartene en skjønnsmargin som gir
rom for å velge hvilket beskyttelsesnivå som
etterstrebes når det gjelder forbrukervern
og andre legitime hensyn. Derfor kan det
finnes ulike beskyttelsesnivåer innenfor
EØS med hensyn til legitime hensyn.
13. Nasjonale tiltak kan imidlertid ikke gå ut
over det som er nødvendig for å nå målene
som forfølges. Det må ikke gjøres noen
forskjell på grunnlag av tjenesteyterens
nasjonalitet eller etableringssted, og det må
tas hensyn til kravene som tjenesteyteren
allerede har oppfylt i tilknytning til
virksomheten i hjemstaten.
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tilstrekkelige for å nå målsetningene. Når
det skal fastsettes hvilket beskyttelsesnivå
de nasjonale myndighetene faktisk
søker å nå, må restriksjonene som
er lagt på monopolinnehaveren tas
i betraktning. Restriksjoner på antall
spillemuligheter og spillaktiviteten, på
salgs- og markedsføringsvirksomhet og
på markedsføringen og utviklingen av nye
spill, er viktige faktorer å ta hensyn til.

JUDGMENT OF THE COURT
30 May 2007∗
(Right of establishment – freedom to provide services – national restrictions on gambling
and betting – legitimate aims – suitability/consistency – necessity – provision and
marketing of gaming services from abroad)
In Case E-3/06,
REQUEST to the Court under Article 34 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice by Oslo tingrett
(Oslo District Court), Norway, in a case pending before it between
Ladbrokes Ltd.
and
The Government of Norway, Ministry of Culture and Church Affairs;
The Government of Norway, Ministry of Agriculture and Food
concerning the interpretation of the rules on the right of establishment and the freedom
to provide services in the EEA,

THE COURT,
composed of: Carl Baudenbacher, President and Judge-Rapporteur, Thorgeir Örlygsson
and Henrik Bull, Judges,
Registrar: Skúli Magnússon,
having considered the written observations submitted on behalf of:
– the Plaintiff, represented by Jan Magne Juuhl-Langseth, advokat, and Peter Dyrberg,
advokat;
– the Defendants, represented by Fredrik Sejersted, advokat, Office of the Attorney
General (Civil Affairs), acting as Agent;
– the Kingdom of Belgium, represented by Annick Hubert, Attaché with the Directorate
of General Legal Affairs of the Federal Public Service for Foreign Affairs, Foreign
Trade and Development Cooperation, Geert Zonnekeyn, advocaat, and Philippe
Vlaemminck, advocaat, acting as Agents;
– the Republic of Finland, represented by Elisabeth Bygglin, acting as Agent;
∗

Language of the Request: Norwegian.
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30. mai 2007∗
(Etableringsrett – fri bevegelighet for tjenester – nasjonale restriksjoner på pengespill –
legitime hensyn – egnethet/sammenheng – nødvendighet – formidling og markedsføring
av spilletjenester fra utlandet )
I sak E-3/06,
ANMODNING til EFTA-domstolen i medhold av artikkel 34 i Avtale mellom EFTA-statene
om opprettelse av et Overvåkingsorgan og en Domstol fra Oslo tingrett i en sak for denne
mellom
Ladbrokes Ltd.
og
Staten v/Kultur- og kirkedepartementet
Staten v/Landbruks- og matdepartementet
om tolkningen av reglene om etableringsretten og adgangen til å yte tjenester i EØS,
avsier

DOMSTOLEN,
sammensatt av: Carl Baudenbacher, president og saksforberedende dommer, Thorgeir
Örlygsson og Henrik Bull, dommere,
justissekretær: Skúli Magnússon,
etter å ha tatt i betraktning de skriftlige innleggene fremmet av:
– saksøker, representert ved Jan Magne Juuhl-Langseth, advokat, og Peter Dyrberg,
advokat,
– saksøkte, representert ved Fredrik Sejersted, advokat, Regjeringsadvokaten,
– Kongeriket Belgia, representert ved Annick Hubert, ansatt i rettsavdelingen i det
belgiske utenriksdepartementet, Geert Zonnekeyn, advokat, og Philippe Vlaemminck,
advokat,
– Republikken Finland, representert ved Elisabeth Bygglin,
∗

Språket i anmodningen om en rådgivende uttalelse: norsk.
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DOMSTOLENS DOM

– the French Republic, represented by Géraud de Bergues and Claire Bergeot-Nunes,
acting as Agents;
– the Federal Republic of Germany, represented by Moritz Lumma and Clarissa
Schulze-Bahr, acting as Agents;
– the Hellenic Republic, represented by Katerina Samoni, Legal Advisor, Nana Dafniou,
Deputy Legal Advisor, and Maria Tassopoulou, Legal Rapporteur, acting as Agents;
– the Republic of Iceland, represented by Sesselja Sigurðardóttir, First Secretary and
Legal Officer, and Finnur Þór Birgisson, First Secretary and Legal Officer, acting as
Agents;
– the Kingdom of the Netherlands, represented by Hanna Sevenster and Martijn de
Grave, acting as Agents;
– the Portuguese Republic, represented by Luís Inez Fernandes, Director of the Legal
Affairs Service of the General Directorate of European Affairs at the Ministry of Foreign
Affairs, and Ana Paula Barros, Director of the Legal Office of the Games Department
at the Santa Casa de Misericórdia de Lisboa, acting as Agents;
– the Republic of Slovenia, represented by Tjaša Mihelič, State Attorney, acting as
Agent;
– the Kingdom of Spain, represented by Dr Fernando Díez Moreno, Spanish State
Lawyer, acting as Agent;
– the EFTA Surveillance Authority, represented by Niels Fenger, Director, and Per
Andreas Bjørgan, Senior Officer, acting as Agents; and
– the Commission of the European Communities, represented by Frank Benyon,
Principal Legal Adviser, and Enrico Traversa, Legal Adviser, acting as Agents,
having regard to the Report for the Hearing,
having heard oral argument of the Plaintiff, represented by its Agents Jan Magne
Juuhl-Langseth and Peter Dyrberg, the Defendants, represented by their Agent Fredrik
Sejersted, the Government of Belgium, represented by its Agent Philippe Vlaemminck,
the Government of the Federal Republic of Germany, represented by its Agent
Clarissa Schulze-Bahr, the Government of Iceland, represented by its Agent Sesselja
Sigurðardóttir, the Government of the Netherlands, represented by its Agent Martijn de
Grave, the Government of Portugal, represented by its Agent Ana Paula Barros, the EFTA
Surveillance Authority, represented by its Agents Niels Fenger and Per Andreas Bjørgan,
the Commission of the European Communities, represented by its Agents Frank Benyon
and Enrico Traversa, at the hearing on 31 January 2007,
-- 94
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– Forbundsrepublikken Tyskland, representert ved Moritz Lumma og Clarissa SchulzeBahr,
– Republikken Hellas, representert ved Katerina Samoni, juridisk rådgiver, Nana
Dafniou, stedfortredende juridisk rådgiver, og Maria Tassopoulou, juridisk referent,
– Republikken Island, representert ved Sesselja Sigurðardóttir, førstesekretær og juridisk
saksbehandler, og Finnur Þór Birgisson, førstesekretær og juridisk saksbehandler,
– Kongeriket Nederland, representert ved Hanna Sevenster og Martijn de Grave,
– Republikken Portugal, representert ved Luís Inez Fernandes, direktør, rettstjenesten
i Utenriksdepartementets Europaavdeling, og Ana Paula Barros, direktør, juridisk
kontor i spillavdelingen i Santa Casa de Misericórdia de Lisboa,
– Republikken Slovenia, representert ved Tjaša Mihelič, advokat for staten,
– Kongeriket Spania, representert ved Dr. Fernando Díez Moreno, advokat for den
spanske stat,
– EFTAs overvåkningsorgan, representert ved Niels Fenger, direktør, og Per Andreas
Bjørgan, seniorrådgiver, og
– Kommisjonen for De europeiske fellesskap, representert ved Frank Benyon, juridisk
førsterådgiver, og Enrico Traversa, juridisk rådgiver,
med henvisning til rettsmøterapporten,
og etter å ha hørt muntlige innlegg fra saksøkeren representert ved Jan Magne JuuhlLangseth og Peter Dyrberg, saksøkte representert ved Fredrik Sejersted, Kongeriket
Belgia representert ved Philippe Vlaemminck, Forbundsrepublikken Tyskland
representert ved Clarissa Schulze-Bahr, Republikken Island representert ved Sesselja
Sigurðardóttir, Kongeriket Nederland representert ved Martijn de Grave, Republikken
Portugal representert ved Ana Paula Barros, EFTAs overvåkningsorgan representert ved
Per Andreas Bjørgan, og Kommisjonen for De europeiske fellesskap representert ved
Frank Benyon og Enrico Traversa, i rettsmøte den 31. januar 2007,
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gives the following

Judgment
I

Facts and procedure
Proceedings before the Norwegian authorities and courts
1

By a letter dated 18 August 2006, registered at the Court on 25 August 2006,
Oslo tingrett (Oslo District Court) submitted five questions to the Court for
a preliminary ruling in a case pending before it between Ladbrokes Ltd.
(hereinafter “the Plaintiff”) on the one hand and the Ministries of Culture and
Church Affairs and of Agriculture and Food of the Government of Norway
(hereinafter, jointly, “the Defendants”) on the other.

2

Those questions arose in the context of a lawsuit over administrative decisions
rejecting permission to operate and provide different gaming and betting services
in Norway, and to market these games.

3

The Plaintiff is the world’s largest bookmaker and gaming company, with
headquarters in London. The company is registered in England and Wales
and operates internationally. It holds a licence in the United Kingdom and is
subject to surveillance by the British Gambling Commission.

4

On 24 June 2004, the Plaintiff applied to the Norwegian authorities for
permission to operate and provide sports gaming, betting on horse and dog
racing, betting on special events and random number games with set odds
in Norway, and to establish gaming outlets in Norway to carry out these
activities, subject to supervision by Norwegian authorities. The applications
also concerned permission to actively provide and market the games which
today are offered from abroad on Ladbrokes’ Internet portal, with specific web
pages targeted especially at the Norwegian market.

5

The applications were sent to three public authorities, since they concerned
gaming activities which in Norway are regulated by three different acts and fall
within the competence of different administrative bodies. The application for a
licence to act as a gaming company on par with the State gaming company
Norsk Tipping was sent to the Ministry of Culture and Church Affairs. The
application for a licence to offer horserace betting was sent to the Ministry of
Agriculture. The application for a licence under the Lottery Act to offer other
lotteries was sent to the Gaming Board.
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Dom
I

Faktum og saksgang
Sakens utvikling
1

Ved brev datert 18. august 2006, mottatt ved EFTA-domstolen 25. august 2006,
forela Oslo tingrett fem spørsmål for EFTA-domstolen med anmodning om en
rådgivende uttalelse i en verserende sak mellom på den ene siden Ladbrokes
Ltd. (“saksøker”) og på den andre siden staten ved henholdsvis Kultur- og
kirkedepartementet og Landbruks- og matdepartementet (”saksøkte”).

2

Spørsmålene som er forelagt av tingretten, har oppstått i forbindelse med et
søksmål om gyldigheten av tre enkeltvedtak med avslag på søknad om tillatelse
til drift og formidling samt markedsføring av ulike pengespilltjenester i Norge.

3

Saksøker er verdens største bookmaker- og pengespillselskap og har hovedsete
i London. Foretaket er registrert i England og Wales og driver internasjonal
virksomhet. Saksøker har konsesjon i Det forente kongerike og er underlagt
tilsyn fra the British Gambling Commission.

4

24. juni 2004 søkte saksøker norske myndigheter om tillatelse til å drive og
formidle sportsspill, spill på hest og hund, spill på spesielle begivenheter og
tilfeldige nummerspill med faste odds i Norge, og til å etablere ”spillebutikker”
i Norge til å drive dette, underlagt norsk tilsynsmyndighet. Søknadene gjaldt
også tillatelse til aktivt å formidle og markedsføre spillene som i dag tilbys fra
utlandet på Ladbrokes’ internettportal, med egne nettsider rettet spesielt mot
det norske markedet.

5

Søknadene ble sendt til tre offentlige instanser, da de gjaldt pengespill
regulert av tre forskjellige lover som hører inn under tre forskjellige offentlige
myndigheter. Søknaden om konsesjon til å opptre som pengespillselskap på
linje med det statlige spilleselskapet Norsk Tipping AS ble sendt til Kultur- og
kirkedepartementet. Søknaden om bevilling til å tilby hesteveddeløp ble sendt
til Landbruksdepartementet. Søknaden om tillatelse etter lotteriloven til å tilby
andre lotterier ble sendt til Lotteritilsynet.
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6

The application to the Ministry of Culture and Church Affairs was rejected by
decision of 27 September 2004. The rejection was based on the argument that
the gaming schemes regulated by the Gaming Act may be operated exclusively
by the State gaming company Norsk Tipping, and that the Act does not allow
for the granting of licences to others.

7

The application to the Ministry of Agriculture was rejected by decision of
15 November 2004. The rejection was based on the argument that the Plaintiff
does not fulfil the Totalisator Act’s requirement that licences may only be
granted to companies or organisations whose purposes include the support
of horse breeding.

8

The application to the Gaming Board was rejected by decision of 30 June
2004. On appeal, the Lottery Council upheld the Gaming Board’s decision
on 7 March 2005. The rejection was based on the argument that the Plaintiff
is a commercial gaming company and therefore does not fulfil the Act’s
requirement that licences may only be granted to organisations or associations
which have humanitarian or socially beneficial purposes. Further, the Lottery
Council mentioned that under Section 11 of the Lottery Act, the Plaintiff may
not be granted the right to provide or market gaming schemes which are not
authorised to be operated in Norway.

9

The Plaintiff filed a lawsuit before Oslo tingrett on 2 December 2004. It claims,
first, that the three decisions be declared null and void. Second, a declaratory
judgment is sought to declare that the Plaintiff cannot be denied the right to
establish itself in Norway and to offer the gaming schemes in question. Third,
a declaratory judgment is sought to declare that the Plaintiff may not be denied
the right to provide and market gaming schemes on the Norwegian market
which are offered on the Internet from other EEA countries.

Questions referred to the Court
10

Oslo tingrett referred the following questions to the Court:
1.	 Do Articles 31 and/or 36 EEA preclude national legislation which establishes
that certain forms of gaming may only be offered by a State-owned gaming
company which channels its profits to cultural and sports purposes?
2.	 Do Articles 31 and/or 36 EEA preclude national legislation which establishes
that licences to offer horserace betting may only be granted to non-profit
organisations or companies whose aim is to support horse breeding?
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Søknaden til Kultur- og kirkedepartementet ble avslått ved vedtak av
27. september 2004. Avslaget var begrunnet i at spillene som reguleres av
pengespilloven, bare kan drives av det statlige spilleselskapet Norsk Tipping,
og at loven ikke åpner for å gi konsesjon til andre.

7

Søknaden til Landbruksdepartementet ble avslått ved vedtak av 15. november
2004. Avslaget var begrunnet i at saksøker ikke oppfyller kravet i totalisatorloven
om at bevilling bare kan gis til selskaper eller organisasjoner som har til formål
blant annet å støtte hesteavlen.

8

Søknaden til Lotteritilsynet ble avslått ved vedtak av 30. juni 2004. Vedtaket
ble påklaget, men Lotterinemnda opprettholdt det ved vedtak av 7. mars 2005.
Avslaget var begrunnet i at saksøker er et kommersielt pengespillselskap og
derfor ikke oppfyller lovens krav om at tillatelser bare kan gis til organisasjoner
eller foreninger med humanitære eller samfunnsnyttige formål. Videre viste
Lotterinemnda til at etter lotteriloven § 11 kan saksøker ikke gis rett til å formidle
eller markedsføre pengespill som det ikke er gitt tillatelse til å drive i Norge.

9

Saksøker anla søksmål for Oslo tingrett ved stevning av 2. desember 2004.
Påstanden er for det første at de tre vedtakene må kjennes ugyldige. For det
andre kreves det fastsettelsesdom for at saksøker ikke kan nektes tillatelse
til å etablere seg i Norge og tilby de aktuelle pengespillene. For det tredje
kreves det fastsettelsesdom for at saksøker ikke kan nektes å formidle eller
markedsføre, på det norske markedet, pengespill som tilbys over internett fra
andre EØS-land.

Tingrettens spørsmål
10

Oslo tingrett forela følgende spørsmål for EFTA-domstolen:
1.	 Er EØS-avtalen artiklene 31 og/eller 36 til hinder for en nasjonal lovgivning
som fastslår at visse former for pengespill bare kan tilbys av et statlig
spilleselskap som kanaliserer sitt overskudd til kultur- og idrettsformål?
2.	 Er EØS-avtalen artiklene 31 og/eller 36 til hinder for en nasjonal lovgivning
som fastslår at konsesjon til å tilby hesteveddeløp bare kan tildeles en
ideell organisasjon eller selskap som har til formål å støtte hesteavlen?
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3.	 Do Articles 31 and/or 36 EEA preclude national legislation which establishes
that licences to certain forms of gaming may only be granted to non-profit
organisations and associations with a humanitarian or socially beneficial
purpose?
4.	 Under EEA law, is it legitimate for national legislation to emphasise that
the profit from gaming should go to humanitarian and socially beneficial
purposes (including sports and culture), and not be a source of private
profit?
5.	 Does Article 36 EEA preclude a national statutory rule which forbids the
providing and marketing of gaming which does not have permission to
operate in Norway, but which is approved under national law in another
EEA State?
	Request for the reopening of the oral procedure
11

By a request lodged at the Court’s Registry on 11 April 2007, the Plaintiff
requested the reopening of the oral procedure, which was closed on 31
January 2007 in accordance with Article 46 of the Rules of Procedure.

12

In support of its request, the Plaintiff submitted that the legal views expressed
by the Commission of the European Communities in the reasoned opinions
delivered to three EC Member States, Finland, Hungary and Denmark, were
at discordance with the views expressed by the Commission in its written and
oral submissions in the present case. The Plaintiff considered a reopening
of the oral procedure appropriate in order to clarify the Commission’s views
and to allow the parties to comment thereupon. In the alternative, the Plaintiff
asked for reopening of the oral procedure with the sole purpose of permitting
the Commission’s reasoned opinion against Finland to be joined to the case file.

13

Upon invitation from the Court, the Defendants, the Kingdom of Belgium, the
Republic of Finland, the Hellenic Republic, the Republic of Iceland, the EFTA
Surveillance Authority and the Commission of the European Communities
commented on the request for reopening.

14

The Court may of its own motion or at the request of the parties order that
the oral procedure be reopened, in accordance with Article 47 of its Rules of
Procedure, if it considers that it lacks sufficient information, or that the case
must be dealt with on the basis of an argument which has not been debated
between the parties (see, for comparison, Case C-299/99 Philips [2002] ECR
I-5475, at paragraph 20).
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4.	 Er det etter EØS-retten legitimt for nasjonal lovgiver å legge vekt på at
overskuddet fra pengespill bør gå til humanitære og samfunnsnyttige
formål (inkludert idrett og kultur), og ikke være en kilde til privat profitt?
5.	 Er EØS-avtalen artikkel 36 til hinder for en nasjonal lovregel som forbyr
formidling og markedsføring av pengespill som ikke har tillatelse til å
operere i Norge, men som er godkjent etter nasjonal rett i en annen EØSstat?
Anmodning om å gjenoppta den muntlige forhandlingen
11

Ved forespørsel mottatt ved EFTA-domstolen 11. april 2007 anmodet saksøker
om gjenopptakelse av den muntlige forhandlingen, som var avsluttet 31. januar
2007 i samsvar med rettergangsordningen artikkel 46.

12

Anmodningen ble av saksøker begrunnet med at de juridiske synspunktene
som Kommisjonen har gitt uttrykk for i sin grunngitte uttalelse til tre
medlemsstater i EF, Finland, Ungarn og Danmark, etter saksøkers oppfatning
ikke stemmer overens med synspunktene Kommisjonen har gitt uttrykk for
i sine skriftlige og muntlige innlegg i nærværende sak. Saksøker mente det
ville være hensiktsmessig å gjenoppta den muntlig forhandlingen for å få
klargjort Kommisjonens syn og gi partene anledning til å uttale seg om dette.
Subsidiært anmodet saksøker EFTA-domstolen om å gjenoppta den muntlige
forhandlingen med det ene formål å kunne ta den grunngitte uttalelsen mot
Finland inn som ett av sakens dokumenter.

13

Ved brev fra EFTA-domstolen ble saksøkte, Kommisjonen, EFTAs
overvåkningsorgan og de statene som hadde fremmet skriftlige innlegg i
saken, invitert til å komme med merknader til saksøkers anmodning om
gjenopptakelse av den muntlige forhandlingen. Slike merknader ble inngitt
av saksøkte, Kongeriket Belgia, Republikken Finland, Republikken Hellas,
Republikken Island, EFTAs overvåkningsorgan og Kommisjonen.

14

Etter artikkel 47 i rettergangsordningen kan EFTA-domstolen, av eget tiltak
eller etter anmodning fra partene, beslutte at den muntlige forhandlingen skal
gjenopptas hvis EFTA-domstolen finner at saken er utilstrekkelig opplyst eller
at den må avgjøres på et grunnlag som partene ikke har uttalt seg om (sml.
sak C‑299/99 Philips, Sml. 2002 s. I-5475, avsnitt 20).
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3.	 Er EØS-avtalen artiklene 31 og/eller 36 til hinder for en nasjonal lovgivning
som fastslår at konsesjon til visse former for pengespill bare kan gis til ideelle
organisasjoner og foreninger som har et humanitært eller samfunnsnyttig
formål?

II

15

The Court considers that views expressed in other cases, based on the factual
situation in those cases, cannot, as a rule, lead to a reopening of the oral
procedure, even if those views may touch upon legal issues in the case at
hand before the Court. The Court has all the information it needs to answer the
questions raised in the main proceedings.

16

The application made by the Plaintiff must therefore be dismissed.

Legal background
National Law
17

As described in the national court’s request, it is prohibited under Norwegian
law to offer gaming and lottery services without a licence granted pursuant to
specific exemptions in statutory law. Offering commercial games of chance
is also punishable by up to one year of imprisonment as long as the game is
not permitted by specific statutory law (see the Penal Code Sections 298 and
299).

18

The statutory exceptions are set out in three different laws: the Totalisator Act
(Act No 3 of 1 July 1927, lov 1. juli 1927 nr. 3 om veddemål ved totalisator),
the Gaming Act (Act No 103 of 28 August 1992, lov 28. august 1992 nr. 103
om pengespill m.v.) and the Lottery Act (Act No 11 of 24 February 1995, lov
24. februar 1995 nr. 11 om lotterier m.v.).

The Lottery Act
19

The Lottery Act is the general Norwegian statute which covers all forms of lottery
and gaming schemes. The definition of “lottery” in Section 1, first paragraph
litra a of the Act encompasses any undertaking where the participants can,
against payment of a stake, win prizes as a result of a random draw, guessing
or other method that in whole or in part provides a random result. In 2003,
Section 1a was added, stating that the purpose of the Act is to ensure that
lotteries are held in proper forms subject to public control, with the aim of
preventing negative social consequences of lotteries, while at the same time
preparing the ground for lotteries to be a good source of revenues for socially
beneficial and humanitarian activities.

20

In practice, the Lottery Act only applies to a limited part of the lottery and
gaming market. The economically more important games are specifically
regulated in the Gaming Act and in the Totalisator Act. The Lottery Act de
facto only regulates minor money games such as Bingo and different types
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EFTA-domstolen er av den oppfatning at juridiske synspunkter uttrykt i andre
saker, bygget på det faktiske grunnlaget i de sakene, som regel ikke kan lede
til gjenopptakelse av den muntlige forhandlingen, selv om disse synspunktene
kan berøre rettslige problemstillinger som reises i den aktuelle saken for EFTAdomstolen. EFTA-domstolen har alle opplysningene den trenger for å besvare
spørsmålene som har reist seg i saken for Oslo tingrett.

16

Saksøkers begjæring tas etter dette ikke til følge.

Rettslig bakgrunn
Nasjonal lovgivning
17

Som beskrevet i tingrettens anmodning, er det etter norsk rett forbudt å tilby
pengespill- og lotteritjenester uten tillatelse gitt med særskilt hjemmel i lov. Å
gjøre seg næring av ”Lykkespil” er også straffbart med fengsel inntil 1 år med
mindre spillet er tillatt ved særskilt lov (se strl. §§ 298 og 299).

18

De lovfestede unntakene fra det alminnelige forbudet mot pengespill
er nedfelt i tre forskjellige lover: lov 1. juli 1927 nr. 3 om veddemål ved
totalisator (totalisatorloven), lov 28. august 1992 nr. 103 om pengespill m.v.
(pengespilloven) og lov 24. februar 1995 nr. 11 om lotterier m.v. (lotteriloven).

Lotteriloven
19

Lotteriloven er den generelle loven som omfatter alle former for lotteri og
pengespill. Definisjonen av ”lotteri” i lovens § 1 første ledd bokstav a omfatter
all virksomhet der deltakerne mot innskudd kan erverve gevinst som følge av
trekning, gjetting eller annen fremgangsmåte som helt eller delvis gir et tilfeldig
utfall. I 2003 ble det inntatt en formålsbestemmelse som ny § 1 a hvor det heter
at lovens formål er å sikre at lotterier avholdes i betryggende former under
offentlig kontroll, med sikte på å forebygge negative sosiale konsekvenser
av lotterier, samtidig som det legges til rette for at lotterier kan være en god
inntektskilde for samfunnsnyttig og humanitært arbeid.

20

I praksis får lotteriloven bare anvendelse på en begrenset del av lotteri- og
pengespillmarkedet. Pengespill av større økonomisk betydning er særskilt
regulert i pengespilloven og totalisatorloven. Lotteriloven regulerer etter
dette i praksis bare mindre pengespill som for eksempel bingo og ulike
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15

of pre-drawn lotteries (so-called “scratch-off” or “tear and win”) or post-drawn
lotteries. These traditional lotteries are either held as local lotteries or as larger
national lotteries. The legal parameters for permitted turnover, as well as the
size of prizes, are limited by legal authority of the Lottery Act. In an amendment
that was the subject of the Court’s judgment in Case E-1/06 EFTA Surveillance
Authority v Norway (judgment of 14 March 2007, not yet reported, hereinafter
referred to as “Gaming Machines”), the operation of gaming machines, which
in the past was covered by the Lottery Act, was transferred to the legal authority
of the Gaming Act.
21

Under Section 5 of the Lottery Act, lotteries may only be held for the benefit of
a humanitarian or socially beneficial purpose. Under Section 6, it is prohibited
to hold a lottery without a permit, and such permits may only be granted to
organisations or associations which have a socially beneficial or humanitarian
purpose. This system entails that private commercial operators may not be
granted permission to operate lotteries or gaming schemes. There is, however,
a possibility for non-profit organisations to contract out the operation of their
lotteries or gaming schemes to private entrepreneurs, who must be authorized
by the Gaming Board under Section 4c, and who may receive a share of the
profits.

22

The central managing agency under the Lottery Act is the Gaming Board,
which inter alia grants the necessary permits and exercises continuous control.
More generally, the Gaming Board is the agency in charge of administering
and supervising lottery matters. It is subordinate to the Ministry of Culture and
Church Affairs. In addition to its tasks of supervision and research, the Gaming
Board handles individual cases, including complaints against decisions
made by the police under the Lottery Act. The Gaming Board oversees nonprofit organisations which have been permitted to hold lotteries and private
entrepreneurs who assist them. It also monitors the operations of the Stateowned company Norsk Tipping under the Gaming Act and of the Norsk Rikstoto
foundation under the Totalisator Act. Decisions adopted by the Gaming Board
may be appealed to the Lottery Council.

23

Section 11 of the Lottery Act prohibits providing and marketing lotteries which
are not permitted to be operated on the Norwegian market.
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21

Etter lotteriloven § 5 kan lotterier bare avholdes til inntekt for et humanitært
eller samfunnsnyttig formål. Etter § 6 er det forbudt å avholde lotteri uten
tillatelse, og slik tillatelse kan bare gis til organisasjoner eller foreninger som
har et samfunnsnyttig eller humanitært formål. Systemet i §§ 5 og 6 innebærer
at private kommersielle operatører ikke kan gis tillatelse til å drive lotterier
eller pengespill. Det er imidlertid adgang for ideelle organisasjoner til å sette
ut driften av sine lotterier eller pengespill til private entreprenører, som må
være autorisert av Lotteritilsynet etter § 4 c, og som kan få en andel av
overskuddet.

22

Det sentrale forvaltningsorganet etter lotteriloven er Lotteritilsynet, som blant
annet gir de nødvendige tillatelser og fører løpende kontroll. Mer generelt
er Lotteritilsynet det organet som har ansvaret for å forvalte og føre tilsyn
med lotterisaker. Lotteritilsynet er underlagt Kultur- og kirkedepartementet. I
tillegg til å ivareta kontroll- og utredningsoppgaver behandler Lotteritilsynet
enkeltsaker, herunder klager over politiets vedtak etter lotteriloven.
Lotteritilsynet fører tilsyn med ideelle organisasjoner som er gitt tillatelse til å
avholde lotterier, og med private operatører som bistår organisasjonene med
dette. Lotteritilsynet fører også tilsyn med det statlige spilleselskapet Norsk
Tippings virksomhet etter pengespilloven og med stiftelsen Norsk Rikstotos
virksomhet etter totalisatorloven. Vedtak truffet av Lotteritilsynet kan påklages
til Lotterinemnda.

23

Etter lotteriloven § 11 er det forbudt å formidle og markedsføre lotterier som
det ikke er gitt tillatelse til å drive på det norske markedet.
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typer forhåndstrukne lotterier (såkalte skrapelodd eller rivelodd), eller
etterhåndstrukne lotterier. Disse tradisjonelle lotteriene avholdes enten som
lokale lotterier eller som større nasjonale lotterier. Både rammene for tillatt
omsetning og størrelsen på gevinstene er begrenset med hjemmel i lotteriloven.
Ved en lovendring som var gjenstand for EFTA-domstolens dom 14. mars 2007
(ennå ikke i EFTA Court Report) i sak E‑1/06 EFTAs overvåkningsorgan mot
Norge (spilleautomatdommen), ble driften av spilleautomater, som tidligere falt
inn under lotteriloven, i stedet brakt inn under pengespilloven.

The Gaming Act
24

The Gaming Act covers all gaming schemes related to sports events and other
competitions except horseracing, as well as the numbers game Lotto and
other games to be decided by the King (i.e. the government).

25

Under the Gaming Act, the wholly State-owned gaming company Norsk Tipping
AS has the exclusive right to operate gaming schemes in connection with
sporting events, such as the football betting game Oddsen, and in connection
with other competitions. In addition, the Act grants Norsk Tipping the exclusive
right to operate the numbers game Lotto. Upon the entry into force of the
amendment to the Act which has been the subject of the Court’s judgment
in Gaming Machines, Norsk Tipping shall also bear sole responsibility for the
operation of gaming machines.

26

According to its Section 1, third paragraph, the Gaming Act shall ensure that
gaming activities are held in proper forms subject to public control with the
aim of preventing negative consequences of gaming, while at the same time
preparing the ground for the profits of the gaming schemes to go toward sports
and cultural purposes.

27

Norsk Tipping is subject to political control through the Ministry of Culture and
Church Affairs’ adoption of regulations for each individual type of gaming, and
through that Ministry’s position as sole shareholder and function as general
assembly for the company. In addition to the direction and supervision by the
Ministry, Norsk Tipping is subject to supervision by the Gaming Board.

28

Pursuant to Section 12, the Ministry of Culture and Church Affairs lays down,
for each individual game, how large a share of the stake is to be applied for
the purpose of prize money. Section 10 stipulates that, after provisions have
been made for reserves as well as for research, information, prevention and
treatment with regard to gambling addiction, the profits of Norsk Tipping will be
distributed as follows: 1/2 to sporting purposes and 1/2 cultural purposes. Once
the reform of the gaming machine sector enters into force, further distributions
will be made to other socially beneficial and humanitarian causes.

29

Section 2 last paragraph of the Gaming Act makes it illegal to advertise in
newspapers and journals, to announce to the public or to disseminate in other
ways information about foreign numbers pools and gaming schemes, about
coupons and the like or about the cashing of prizes.
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24

Pengespilloven omfatter alle pengespill i forbindelse med idrettskonkurranser
og andre konkurranser unntatt hesteveddeløp, samt tallspillet Lotto og andre
pengespill som Kongen bestemmer at loven skal gjelde for.

25

Etter pengespilloven har det statlige spilleselskapet Norsk Tipping AS enerett til
å drive pengespill i forbindelse med idrettskonkurranser, slik som for eksempel
spillet Oddsen knyttet til fotball, og i forbindelse med andre konkurranser. I tillegg
gir loven Norsk Tipping enerett til å drive tallspillet Lotto. Fra ikrafttredelsen av
lovendringen som spilleautomatdommen omhandlet, skal Norsk Tipping også
ha eneansvar for drift av spilleautomater.

26

Etter § 1 tredje ledd skal pengespilloven sikre at pengespill avholdes i
betryggende former under offentlig kontroll, med sikte på å forebygge negative
konsekvenser av pengespill, samtidig som det legges til rette for at overskuddet
fra spillene kan gå til idretts- og kulturformål.

27

Norsk Tipping AS er underlagt politisk kontroll gjennom at Kultur- og
kirkedepartementet vedtar regler for hver enkelt form for pengespill, og
gjennom departementets stilling som eneste aksjeeier og funksjon som
generalforsamling for selskapet. I tillegg til departementets styring og tilsyn er
Norsk Tipping underlagt tilsyn fra Lotteritilsynet.

28

I medhold av § 12 fastsetter Kultur- og kirkedepartementet, for hvert enkelt
spill, hvor stor del av innsatsbeløpet som skal gå til gevinster. Paragraf 10
foreskriver at Norsk Tippings overskudd, etter fondsavsetninger og særskilte
avsetninger til forskning, informasjon, forebyggelse og behandling av
spilleavhengighet, skal fordeles med 1/2 til idrettsformål og 1/2 til kulturformål.
Etter ikrafttredelsen av gevinstautomatreformen vil det bli foretatt ytterligere
avsetninger også til andre samfunnsnyttige og humanitære formål.

29

Det følger av § 2 siste ledd at det er forbudt å annonsere i aviser og tidsskrifter,
utlegge for offentligheten eller på annen måte spre bekjentgjørelser om
utenlandske tallspill og pengespill, herunder om salg av kuponger og lignende
eller om innløsning av gevinster.
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Pengespilloven

The Totalisator Act
30

Under the Totalisator Act, licences to arrange horserace betting may only be
granted to organisations or companies whose aims include supporting horse
breeding.

31

According to Section 1 of the Totalisator Act the King may award grants to
set up horserace betting by the use of the so-called “totalisator.” The grant is
awarded for a duration of up to 5 years at a time, and for a limited number of
times each year to organisations and companies which have been approved
by the appropriate ministry, and whose purpose is to inter alia support horse
breeding. The ministry approves the different types of games and determines
the rules of the individual games and determines for each type of game what
portion of the stake goes toward prizes. The State’s share is determined by
the King.

32

The Totalisator Act allows for the granting of more than one licence. However,
based on the Act, the King has issued the Regulation on Totalisator Betting
(“Forskrift 1997-01-24 nr 85 for totalisatorspill”). Its Section 4 provides that
Norsk Rikstoto, a non-profit foundation for the promotion of horse sports, shall
have the grant to set up all totalisator betting. Thus, Norsk Rikstoto enjoys an
exclusive right to arrange horserace betting.

33

Section 1 of the Regulation on Totalisator Betting (“Forskrift 1997-01-24 nr
85 for totalisatorspill”) provides that totalisator gaming shall contribute to
strengthening the equestrian sports, horse husbandry and Norwegian horse
breeding. According to Section 3, the gross receipts of totalisator betting should
be divided between a) a players’ share, b) a totalisator fee, c) the providing of
the totalisator betting and the promotion of equestrian sports, horse husbandry
and Norwegian horse breeding. The totalisator fee is set by the King, and
the players’ share is set by the Ministry of Agriculture and Food. Section 4
states that Norsk Rikstoto has the primary responsibility for the operation and
financial control of all totalisator gambling. The section also provides that the
award for totalisator gambling is granted to Norsk Rikstoto, which shall enter
into agreements with the operating companies providing totalisator gaming.
Section 6 provides that Norsk Rikstoto shall annually grant funds for promotion
of equestrian sports, horse husbandry and Norwegian horse breeding.
Principally, the funds shall be controlled by the Norwegian Trotting Association
and the Norwegian Jockey Club. In addition, the Ministry of Agriculture and
Food annually sets down an amount that shall be controlled by the Norwegian
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30

Etter totalisatorloven kan bevilling til å anordne hesteveddeløp bare gis
til organisasjoner eller foreninger som har til formål blant annet å støtte
hesteavlen.

31

Etter totalisatorlovens § 1 kan Kongen gi bevilling til å anordne veddemål ved
såkalt totalisator knyttet til trav- og galoppløp. Bevilling gis for et tidsrom på
inntil 5 år om gangen, og for et begrenset antall ganger per år, til organisasjoner
og selskaper som er godkjent av vedkommende departement, og som har til
formål blant annet å støtte hesteavlen. Departementet godkjenner de enkelte
spilleformene, fastsetter spillereglene og avgjør for hver spilleform hvor stor
del av innsatsbeløpet som skal gå til gevinster. Statens andel fastsettes av
Kongen.

32

Totalisatorloven åpner for at det kan gis flere enn én bevilling. I medhold av
loven har imidlertid Kongen gitt forskrift 24. januar 1997 nr. 85 for totalisatorspill.
Forskriftens § 4 bestemmer at alene stiftelsen Norsk Rikstoto, en ideell stiftelse
for hestesportens fremme, gis konsesjon for totalisatorspillet. Følgelig nyter
Norsk Rikstoto en enerett til å anordne hesteveddeløp.

33

Etter § 1 i forskrift 24. januar 1997 nr. 85 for totalisatorspill skal totalisatorspillene
bidra til å styrke hestesporten, hesteholdet og norsk hesteavl. Etter § 3
skal bruttoomsetningen ved totalisatorspillet fordeles på a) en spillerandel,
b) en totalisatoravgift og c) driften av totalisatorspillet samt fremme av
hestesporten, hesteholdet og norsk hesteavl. Totalisatoravgiften fastsettes av
Kongen og spillerandelen fastsettes av Landbruks- og matdepartementet. I
§ 4 heter det at stiftelsen Norsk Rikstoto har det overordnede ansvaret for
drift og økonomistyring av alt totalisatorspill. Paragrafen fastsetter videre at
konsesjonen for totalisatorspillet gis Norsk Rikstoto, som inngår avtaler med
driftsselskaper som har totalisatorspill. Etter § 6 skal Norsk Rikstoto hvert år
bevilge midler til fremme av hestesporten, hesteholdet og norsk hesteavl.
Midlene skal i hovedsak forvaltes av Det Norske Travselskap og Norsk
Jockeyklubb. I tillegg fastsetter Landbruks- og matdepartementet årlig et beløp
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Totalisatorloven

Equestrian Centre. The Ministry has the option of giving guidelines as to the
use of these funds.
34

Through the powers granted to it in the Totalisator Act and the regulations
issued pursuant to the Act, the Ministry of Agriculture and Food may direct
how the foundation carries out its activities. Norsk Rikstoto is an independently
operating commercial foundation which is not subject to direct political control.
However, the Ministry designates one of the five members of the board of
directors and approves the charter establishing the foundation. The Ministry
also approves the specific types of gaming, establishes gaming rules and
determines what percentage of the stake goes toward prizes (the players’
share). A minority in the Board of Directors may appeal decisions to the
Ministry with regard to gaming rules and the distribution of the net income to
equestrian sports, horse husbandry and horse breeding. A minor fee, set by
the King, is paid to the State. The supervision of whether acts and regulations
are followed is carried out by the Ministry, which inter alia has the power to
withdraw a licence granted, and by the Gaming Board.

EEA Law
35

Article 31(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on the freedom of establishment of nationals of an EC Member
State or an EFTA State in the territory of any other of these States.  This shall
also apply to the setting up of agencies, branches or subsidiaries by nationals
of any EC Member State or EFTA State established in the territory of any of
these States.
Freedom of establishment shall include the right to take up and pursue activities
as self-employed persons and to set up and manage undertakings, in particular
companies or firms within the meaning of Article 34, second paragraph, under
the conditions laid down for its own nationals by the law of the country where
such establishment is effected, subject to the provisions of Chapter 4.

36

Article 36(1) EEA reads:
1.	 Within the framework of the provisions of this Agreement, there shall be
no restrictions on freedom to provide services within the territory of the
Contracting Parties in respect of nationals of EC Member States and EFTA
States who are established in an EC Member State or an EFTA State other
than that of the person for whom the services are intended.
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34

Med hjemmel i totalisatorloven og forskriftene som er gitt til loven, kan
Landbruks- og matdepartementet styre hvordan Norsk Rikstoto utøver sin
virksomhet. Norsk Rikstoto er en selvstendig næringsdrivende stiftelse som
ikke er underlagt direkte politisk kontroll. Imidlertid utpeker departementet én av
fem medlemmer i styret og godkjenner vedtektene for stiftelsen. Departementet
godkjenner også de enkelte spilleformene, fastsetter spillereglene og avgjør
hvor stor del av innsatsbeløpet som skal gå til gevinster (spillerandelen).
Et mindretall i styret kan anke vedtak som styret fatter om spilleregler og
fordelingen av nettoinntektene til hestesport, hestehold og hesteavl, inn
for Landbruks- og matdepartementet. En mindre avgift, som fastsettes av
Kongen, betales til staten. Tilsyn med om lover og forskrifter overholdes føres
av Landbruks- og matdepartementet, som blant annet har myndighet til å
trekke tilbake bevillinger, og av Lotteritilsynet.

EØS-retten
35

EØS-avtalen artikkel 31(1) lyder:
I samsvar med bestemmelsene i denne avtale skal det ikke være noen
restriksjoner på etableringsadgangen for statsborgere fra en av EFs
medlemsstater eller en EFTA-stat på en annen av disse staters territorium. Dette
skal gjelde også adgangen til å opprette agenturer, filialer eller datterselskaper
for så vidt angår borgere fra en av EFs medlemsstater eller en EFTA-stat som
har etablert seg på en av disse staters territorium.
Etableringsadgangen skal omfatte adgang til å starte og utøve selvstendig
næringsvirksomhet og til å opprette og lede foretak, særlig selskaper som
definert i artikkel 34 annet ledd, på de vilkår som lovgivningen i etableringsstaten
fastsetter for egne borgere, med forbehold for bestemmelsene i kapitlet om
kapital.

36

EØS-avtalen 36(1) lyder:
1.	 Innen rammen av bestemmelsene i denne avtale skal det ikke være
noen restriksjoner på adgangen til å yte tjenester innen avtalepartenes
territorium for statsborgere i en av EFs medlemsstater eller en EFTA-stat
som har etablert seg i en annen av EFs medlemsstater eller EFTA-stat enn
tjenesteytelsens mottager.
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som skal forvaltes av Norsk Hestesenter. Departementet kan gi retningslinjer
om hvordan disse midlene skal anvendes.

37

Reference is made to the Report for the Hearing for a fuller account of the legal
framework, the facts, the procedure and the written observations submitted to
the Court, which are mentioned or discussed hereinafter only in so far as is
necessary for the reasoning of the Court.

III Findings of the Court
The first question
General
38

By its first question, the national court essentially asks whether a State monopoly
system such as the one established under the Gaming Act is compatible with
Articles 31 and 36 EEA.

39

At the outset, the Court recalls that all games of chance (gambling and betting)
provided in return for money payment constitute economic activities falling
within the scope of EEA fundamental freedoms (see to that effect Gaming
Machines, at paragraph 25). This includes gaming schemes as covered by the
Gaming Act.

40

A system under which a State-owned company such as Norsk Tipping has an
exclusive right to operate gaming schemes completely denies private operators
access to the respective market. Such exclusion constitutes a restriction on
the right of establishment and the free movement of services under Articles 31
and 36 EEA. In a situation such as the one at issue, the case is to be examined
under both provisions in parallel. At the same time, it must be noted that the
restrictions are of a non-discriminatory nature, since the legislation at issue
applies without distinction to domestic and foreign operators (see Gaming
Machines, at paragraphs 26 and 27).

41

On this basis, it must be examined whether the restrictions on the freedoms
set out in the EEA Agreement may be justified by reasons of overriding general
interest.

42

Moral, religious and cultural factors, as well as the morally and financially
harmful consequences for the individual and for society associated with gaming,
may serve to justify a margin of discretion for the national authorities, sufficient
to enable them to determine what is required in order to ensure consumer
protection and the preservation of public order. The EEA Contracting Parties
are free to set the objectives of their policy on gaming and, where appropriate,
to define in detail the level of protection sought. However, the restrictive
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Det vises til rettsmøterapporten for en mer utførlig redegjørelse for det
rettslige rammeverket, sakens faktum, saksgangen og de skriftlige
innleggene fremmet for EFTA-domstolen, som i det følgende bare vil bli
omtalt eller drøftet i den utstrekning det er nødvendig for EFTA-domstolens
begrunnelse.

III	Rettens bemerkninger
Første spørsmål
Innledning
38

Det første spørsmålet fra tingretten går i korthet ut på om et system med et
statlig monopol slik som etter pengespilloven, er forenlig med EØS-avtalen
artikkel 31 og 36.

39

Innledningsvis minner domstolen om at drift av alt pengespill utgjør en
økonomisk aktivitet som omfattes av grunnfrihetene i EØS-avtalen (jf.
spilleautomatdommen, avsnitt 25). Dette innbefatter drift av slike spill som
faller inn under pengespilloven.

40

Et system der et statseid selskap slik som Norsk Tipping har enerett til å
tilby pengespill, innebærer at private tilbydere nektes enhver adgang til dette
markedet. En slik utelukkelse utgjør en restriksjon på etableringsretten og den
frie bevegeligheten for tjenester som følger av EØS-avtalen artikkel 31 og 36. I
en situasjon som den det gjelder her, må saken prøves etter begge regelsett på
én gang. Dertil må det fremholdes at restriksjonene er av ikke-diskriminerende
karakter ettersom den lovgivningen det gjelder, får lik anvendelse på nasjonale
og utenlandske tilbydere (se spilleautomatdommen, avsnitt 26 og 27).

41

Med dette som utgangspunkt må det prøves om restriksjonene på frihetene
som er nedfelt i EØS-avtalen, kan rettferdiggjøres på grunnlag av tvingende
allmenne hensyn.

42

Moralske, religiøse og kulturelle særegenheter så vel som de moralsk og
økonomisk skadelige følgene som for den enkelte og for samfunnet er
forbundet med pengespill, kan tjene til å begrunne at nasjonale myndigheter
tilstås en skjønnsmargin som er tilstrekkelig til å fastsette hva som kreves
av forbrukervern og beskyttelse av samfunnsordenen. Partene i EØSavtalen står fritt til å oppstille målsetningene for sin egen pengespillpolitikk
og til, etter behov, å presisere hvilket beskyttelsesnivå som etterstrebes. De
restriktive tiltakene som partene treffer, må imidlertid oppfylle de kravene til
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37

measures they impose must satisfy the conditions laid down in the case law
of both the Court and the Court of Justice of the European Communities
(hereinafter “the ECJ”) as regards their proportionality (see Gaming Machines,
at paragraph 29; and the judgment of the ECJ in Joined Cases C‑338/04,
C‑359/04 and C‑360/04 Placanica, judgment of 6 March 2007, not yet reported,
at paragraphs 47 and 48). In that respect, the burden of proof is on the State
responsible for the restriction (see Gaming Machines, at paragraph 31).
Legitimacy of the aims pursued by the legislation at issue
43

The Court observes, firstly, that according to the third paragraph of its Section
1, the Gaming Act aims at ensuring that gaming is held in proper forms subject
to public control in order to prevent negative consequences of gaming, while
at the same time preparing the ground for the profits of the gaming schemes
to go toward sports and cultural purposes. Secondly, the Court notes that in
their observations, the Defendants maintained that the objectives behind the
Gaming Act, and behind Norwegian gaming and lottery policy in general, are
to (1) prevent and protect the citizens against compulsive problem gambling;
(2) keep the volume of gaming in society at a moderate and socially defensible
level; (3) channel gaming desire into responsible outlets and ensure consumer
protection; (4) protect public order and prevent crime and irregularities; (5)
direct the revenues from gaming to humanitarian and socially beneficial causes
and (6) prevent the operation of gaming from being a source of private profit.
It is for the national court to identify the aims which the legislation at issue is
actually intended to pursue.

44

In the field of gaming, the Court and the ECJ have held that justification grounds
put forward by a State must be taken together and considered as a whole (see
Gaming Machines, at paragraph 34, and, inter alia, Cases C-275/92 Schindler
[1994] ECR I-1039, at paragraph 58, and C-67/98 Zenatti [1999] ECR I-7289,
at paragraph 31). The Courts have recognized that the aim of fighting gambling
addiction, as well as crime and malpractice, and more generally of consumer
protection and the maintenance of order in society, are amongst those which
may serve to justify restrictions on the right of establishment and the freedom
to provide services (see Gaming Machines, at paragraph 34 and Placanica,
at paragraph 46).

45

The aim of fighting gambling addiction can serve as justification only if the
restrictive measures reflect a concern to bring about a genuine diminution
in gambling opportunities (see Gaming Machines, at paragraph 36, and, for
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Hvorvidt lovgivningen det gjelder er legitimt motivert
43

EFTA-domstolen konstaterer for det første at pengespilloven, etter dens §
1 tredje ledd, skal sikre at pengespill avholdes i betryggende former under
offentlig kontroll, med sikte på å forebygge negative konsekvenser av
pengespill, samtidig som det legges til rette for at overskuddet fra spillene
kan gå til idretts- og kulturformål. For det andre bemerker EFTA-domstolen at
saksøkte i sitt innlegg har hevdet at målsetningene med pengespilloven, og
med norsk pengespillpolitikk generelt, er å (1) forebygge og verne borgerne mot
spillegalskap, (2) holde omfanget av pengespill i samfunnet på et moderat og
samfunnsmessig forsvarlig nivå, (3) kanalisere spillebegjæret inn i ansvarlige
utløp og sikre forbrukervern, (4) verne offentlig orden og forebygge kriminalitet
og misligheter, (5) lede overskuddet fra pengespill over til humanitære og
samfunnsnyttige formål og (6) hindre drift av pengespill fra å være en kilde til
privat profitt. Det er opp til tingretten å fastslå hvilke hensyn lovgivningen det
gjelder virkelig tar sikte på å ivareta.

44

På pengespillområdet har EFTA-domstolen og EF-domstolen lagt til grunn at
hensynene som en stat anfører som grunnlag for å rettferdiggjøre tiltak som
innebærer restriksjoner på fri bevelighet, må bedømmes samlet og som et hele
(se spilleautomatsaken, avsnitt 34 og blant andre sak C-275/92 Schindler, Sml.
1994 s. I-1039, avsnitt 58 og sak C-67/98 Zenatti, Sml. 1999 s. I-7289, avsnitt
31). Domstolene har anerkjent at hensynet til å bekjempe spilleavhengighet
og hensynet til å bekjempe kriminalitet og misligheter, samt mer generelt
forbrukervernhensyn og beskyttelse av samfunnsordenen, er blant hensynene
som kan tjene til å rettferdiggjøre restriksjoner på etableringsretten og
adgangen til å yte tjenester (se spilleautomatsaken, avsnitt 34 og Placanica,
avsnitt 46).

45

Hensynet til å bekjempe spillegalskap kan bare tjene til å rettferdiggjøre
restriktive tiltak som gjenspeiler et ønske om reell innskrenkning av
spillemulighetene (se spilleautomatdommen, avsnitt 36, og sml. sak C-243/01
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proporsjonalitet som er nedfelt i både EFTA-domstolens og EF-domstolens
rettspraksis (se spilleautomatdommen, avsnitt 29 og EF-domstolens dom
6. mars 2007 i forente saker C‑338/04, C‑359/04 og C‑360/04 Placanica, ennå
ikke i Sml., avsnitt 47 og 48). Bevisbyrden for at disse kravene er oppfylt,
ligger på staten som er ansvarlig for restriksjonen (se spilleautomatdommen,
avsnitt 31).

comparison, Case C-243/01 Gambelli [2003] ECR I-13031, at paragraph 62).
In order for there to be a genuine diminution, the gaming policy as a whole
must at least provide for a lower level of gambling addiction in society than
would be the case without restrictions on free movement in relation to gaming
services.
46

The motive of financing benevolent or public-interest activities cannot in itself
be regarded as an objective justification for restrictions on free movement.
Such financing may not constitute the real justification for the restrictive policy
adopted, but only a beneficial consequence which is incidental in the meaning
that it is accessory (see Gaming Machines, at paragraph 36; Schindler, at
paragraph 60; Zenatti, at paragraphs 14 and 36; and Gambelli, at paragraph
62).

47

The Plaintiff has contended that already the presence of such an economic
aim would invalidate other possible justification grounds. This argument
cannot be accepted. National legislation often pursues several different aims.
It follows from Zenatti, at paragraphs 4, 30 and 36−37, that in cases where the
national court concludes that one of the aims cannot in itself be regarded as an
objective justification for restrictions on free movement, it is still for the national
court to verify whether the legislation at issue is genuinely directed to realising
aims which are capable of justifying it. The national court must then assess
whether the legislation at issue is proportionate in light of the latter aims, see
paragraphs 49-62 below. If so, the attainment of the former aim may, for the
purposes of EEA law, be regarded as an incidental beneficial consequence.

48

It follows from the case law of the ECJ that the aim of preventing gambling
from being a source of private profit may in principle justify restrictions on
the right of establishment and free movement of services (see Schindler, at
paragraphs 57–61 and Zenatti, at paragraphs 30–31). As an aim in itself, it
would seem that this aim must be based on a resentment of games of chance
for reasons of morality, in particular if it relates to non-addictive games. Thus,
the aim of preventing gambling from being a source of private profit can serve
as justification only if the restrictive measures reflect that moral concern. If a
State-owned monopoly is allowed to offer a range of gambling opportunities, the
measure cannot be said to genuinely pursue this aim. In this respect, it is to be
recalled that the financing of good causes may only be an incidental beneficial
consequence. Accordingly, the use of the profits from the monopoly provider
for the financing of good causes may not form part of a moral justification,
101-- 116

46

Et ønske om å finansiere veldedig eller allmennyttig virksomhet kan
ikke i seg selv anses som en saklig begrunnelse for restriksjoner på fri
bevegelighet. Slik finansiering får ikke utgjøre den virkelige begrunnelsen
for den restriktive politikken som føres, men bare en gunstig sidevirkning (se
spilleautomatdommen, avsnitt 36, Schindler, avsnitt 60, Zenatti, avsnitt 14 og
36 og Gambelli, avsnitt 62).

47

Saksøker har anført at allerede forekomsten av et slikt økonomisk hensyn
avskjærer muligheten for å rettferdiggjøre de restriktive tiltakene på grunnlag
av andre hensyn. Dette argumentet kan ikke gis tilslutning. Nasjonal lovgivning
ivaretar ofte flere forskjellige hensyn. Det følger av Zenatti, avsnitt 4, 30 og 36–37
at i tilfeller der den nasjonale domstolen finner at ett av hensynene ikke i seg
selv kan anses som en saklig begrunnelse for restriksjoner på fri bevegelighet,
må den nasjonale domstolen like fullt etterprøve om lovgivningen det gjelder
virkelig tjener hensyn som kan rettferdiggjøre lovgivningen. Den nasjonale
domstolen må da vurdere om lovgivningen det gjelder er proporsjonal i lys av
de sistnevnte hensynene, se avsnitt 49–62 nedenfor. Hvis det er tilfellet, kan
ivaretakelsen av det førstnevnte hensynet, hva gjelder forholdet til EØS-retten,
anses som en gunstig sidevirkning.

48

Det følger av rettspraksis fra EF-domstolen at hensynet til å hindre at
pengespill får være en kilde til privat profitt i utgangspunktet kan rettferdiggjøre
restriksjoner på etableringsretten og den frie bevegeligheten for tjenester (se
Schindler, avsnitt 57–61 og Zenatti, avsnitt 30–31). Som et selvstendig hensyn
synes dette hensynet å måtte bygge på en motvilje mot pengespill av moralske
grunner, særlig hvis hensynet gjøres gjeldende for ikke-avhengighetsskapende
spill. Følgelig kan hensynet til å hindre pengespill fra å være en kilde til privat
profitt bare tjene som grunnlag for å rettferdiggjøre restriktive tiltak som
gjenspeiler denne moralsk begrunnede motviljen. Hvis et statseid monopol
får tilby en rekke spillemuligheter kan tiltaket ikke sies å virkelig ivareta dette
hensynet. Det skal her minnes om at finansiering av gode formål bare får være
en gunstig sidevirkning. I samsvar med dette kan bruken av overskuddet fra
monopolinnehaveren til finansiering av gode formål ikke inngå i en moralsk
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Gambelli, Sml. 2003 s. I‑13031, avsnitt 62). For at det skal foreligge en slik
reell innskrenkning, må pengespillpolitikken som et hele i det minste sørge for
mindre spilleavhengighet i samfunnet enn hva som ville ha vært tilfelle uten
restriksjoner på den frie bevegeligheten for spilltjenester.

in the form of re-establishing the moral equilibrium, for nevertheless allowing
games of chance.
Suitability/consistency
49

Insofar as the national court concludes that the legislation at issue may be
justified by legitimate objectives, it must further examine whether the legislation
complies with the principle of proportionality under EEA law.

50

This includes an assessment of whether the system of exclusive rights is
suitable for achieving the intended objectives. An exclusive rights system in
relation to games such as those covered by the Gaming Act seems, at the
outset, suitable for attaining the objectives which have been put forward as the
aims of the legislation at issue.

51

However, the national court must consider whether the State takes, facilitates
or tolerates other measures which run counter to the objectives pursued
by the legislation at issue, see Gaming Machines, at paragraph 43. Such
inconsistencies may lead to the legislation at issue being unsuitable for
achieving the intended objectives. It is for the State to demonstrate that
its measures in the field of games of chance fulfil these requirements, see
paragraph 42 above.

52

To the extent the national court finds that the legislation at issue is based
on more than one legitimate objective, it must assess the consistency of the
gaming policy, of which Norsk Tipping’s monopoly forms part, in relation to
each of these legitimate objectives. Moreover, as the objectives pursued may
not apply equally to all games of chance covered by the Gaming Act, it may
also be necessary to distinguish between the different games.

53

The Plaintiff argues in its observations that the extensive marketing of Norsk
Tipping as well as its expansion of games is of such a nature that they do not
form part of a consistent and systematic gaming policy. In light of this, the Court
notes that insofar as the legislation at issue is found to be aimed at fighting
gambling addiction, the marketing activities and the development of new
games by Norsk Tipping are relevant for the assessment of the consistency
of the gaming policy. A system of exclusive rights can only be suitable as a
means of fighting gambling addiction if it is required to operate in a way which
serves to limit gaming activities in a consistent and systematic manner (see,
for comparison, Gambelli, at paragraph 67).
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Egnethet/sammenheng
49

I den utstrekning tingretten finner at lovgivningen det gjelder må sies å være
begrunnet i legitime målsetninger, må retten videre prøve om lovgivningen
overholder det EØS-rettslige proporsjonalitetsprinsippet.

50

Dette innbefatter en vurdering av om enerettssystemet er egnet til å oppnå de
tilsiktede målsetningene. Et enerettssystem for slike spill som er omfattet av
pengespilloven, synes i utgangspunktet egnet til å nå målsetningene som er
fremholdt å ligge til grunn for lovgivningen det gjelder.

51

Tingretten må imidlertid ta hensyn til om staten treffer, fremmer eller tolererer
andre tiltak som går på tvers av målsetningene som søkes oppnådd gjennom
lovgivningen det gjelder, se spilleautomatdommen, avsnitt 43. Slik mangel
på sammenheng kan gjøre lovgivningen det gjelder uegnet til å oppnå de
tilsiktede målsetningene. Det påligger staten å godtgjøre at dens tiltak på
pengespillområdet oppfyller disse kravene, se avsnitt 42 ovenfor.

52

I den utstrekning tingretten finner at lovgivningen det gjelder er bygget på mer enn
én legitim målsetning, må retten vurdere sammenhengen i pengespillpolitikken
som Norsk Tippings monopol inngår i, for hver enkelt av disse målsetningene.
Ettersom målsetningene som søkes oppnådd, ikke nødvendigvis er de samme
i forhold til alle spillene som omfattes av pengespilloven, kan det dessuten
være nødvendig å skille mellom de forskjellige spillene.

53

Saksøker argumenterer i sitt innlegg for at Norsk Tippings omfattende
markedsføring, så vel som Norsk Tippings utvidelse av spilltilbudet, er av
en slik karakter at disse forholdene ikke inngår i en sammenhengende og
systematisk pengespillpolitikk. I lys av saksøkers anførsler bemerker EFTAdomstolen at i den grad det legges til grunn at lovgivningen det gjelder tar sikte
på å bekjempe spilleavhengighet, er Norsk Tippings markedsføringsvirksomhet
og utvikling av nye spill relevant når sammenhengen i pengespillpolitikken skal
vurderes. Et enerettssystem kan bare være egnet som middel til bekjempelse
av spilleavhengighet hvis systemet er underlagt krav om å drive slik at det
tjener til å begrense spilleaktivitet på en sammenhengende og systematisk
måte (sml. Gambelli, avsnitt 67).
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begrunnet rettferdiggjøring bestående i gjenopprettelse av den moralske
likevekten, for likevel å tillate pengespill.

54

In this context, particularly development and marketing of addictive games
by the monopoly provider are relevant. This may be at odds with the aim of
fighting gambling addiction. However, it follows from Placanica, at paragraph
55, that in order to persuade people who might otherwise engage in games
which pose crime related problems, to turn instead to authorised games,
controlled expansion in the gaming sector, including the offer of an extensive
range of games, advertising on a certain scale and the use of new distribution
techniques may be necessary. Similar channelling measures may be envisaged
for the purpose of drawing players away from highly addictive games offered
via the Internet or other channels which are hard to suppress. It is for the
State to demonstrate that such channelling measures, including, if relevant,
the development of new games, may reasonably be assumed to serve their
purpose.

Necessity
55

The Defendants have argued that judicial review of national restrictions on
the provision of gaming is limited, and that the courts ought to assess the
necessity of the measures only where there are reasons to believe that the
rules in question are in fact discriminatory or protectionist. This cannot be
accepted. Even though the Contracting Parties do have discretion in setting
the level of protection in the field of gambling, this does not mean that the
measures are sheltered from judicial review as to their necessity (see, for
comparison, Gambelli, at paragraphs 65–66; and Placanica, at paragraphs
48−49 and 58).

56

To the extent the legislation at issue is deemed suitable, it must be assessed
whether the measures at issue go beyond what is necessary to meet the aims
pursued. As with regard to suitability, the necessity of the measures must, at
the outset, be assessed in relation to each legitimate objective. Moreover, as
the objectives pursued may not apply equally to all games of chance covered
by the Gaming Act, it may also be necessary to distinguish between the
different games.

57

To the extent the national court finds that the Gaming Act aims at, and is applied to
the effect of, pursuing legitimate objectives such as fighting gambling addiction
or crime and malpractice, it will have to ascertain that there are genuine risks
arising from or connected to the different games of chance. Those risks will
differ considerably depending on the individual games. The Gaming Act
applies to a great variety of games. For instance, Norsk Tipping’s monopoly
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I denne sammenhengen er særlig monopolinnehaverens utvikling og
markedsføring av avhengighetsskapende spill relevant. Dette kan være på
kant med hensynet til bekjempelse av spilleavhengighet. Imidlertid følger
det av avsnitt 55 i Placanica at kontrollert utvidelse i pengespillsektoren,
innbefattet et omfattende spilltilbud, markedsføring i et visst omfang og
bruk av nye distribusjonsmetoder, kan være nødvendig for å overtale folk
som ellers kan tenkes å delta i spill som frembyr problemer forbundet med
kriminalitet, om i stedet å vende seg til de autoriserte spillene. Man kan
forestille seg tilsvarende kanaliseringstiltak for å trekke spillere bort fra svært
avhengighetsskapende spill som tilbys over internett eller gjennom andre
kanaler som det vanskelig kan settes en stopper for. Det påligger staten å
godtgjøre at slike kanaliseringstiltak, innbefattet utviklingen av nye spill der
dette er relevant, med rimelighet kan antas å tjene sitt formål.

Nødvendighet
55

Saksøkte har argumentert for en begrenset rettslig overprøving av nasjonale
restriksjoner på formidling av pengespill, og for at domstolene bare bør
vurdere nødvendigheten av tiltakene der det er grunn til å tro at de aktuelle
reglene faktisk er diskriminerende eller proteksjonistiske. Dette kan ikke gis
tilslutning. Selv om avtalepartene har frihet til å velge beskyttelsesnivå på
pengespillområdet, betyr ikke dette at nødvendigheten av tiltakene er skjermet
fra rettslig prøving (sml. Gambelli, avsnitt 65–66 og Placanica, avsnitt 48–49
og 58).

56

I den utstrekning lovgivningen det gjelder anses egnet, må det vurderes om
tiltakene går ut over det som er nødvendig for å nå målene som forfølges.
Nødvendigheten av tiltakene må på samme måte som tiltakenes egnethet
vurderes for hver enkelt av de legitime målsetningene. Ettersom målsetningene
som søkes oppnådd, ikke nødvendigvis er de samme i forhold til alle spillene
som omfattes av pengespilloven, kan det dessuten være nødvendig å skille
mellom de forskjellige spillene.

57

I den utstrekning tingretten finner at pengespilloven sikter til – og faktisk
anvendes til – å oppnå legitime målsetninger slik som bekjempelse av
spilleavhengighet eller kriminalitet og misligheter, må retten finne det godtgjort
at de ulike spillene virkelig skaper slike farer, eller at det på annen måte er
slike farer forbundet med spillene. Det vil være stor forskjell på farene som
er forbundet med de ulike spillene. Pengespilloven får anvendelse på et
stort mangfold av spill. For eksempel omfatter Norsk Tippings monopol blant
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54

extends, inter alia, to operating both Lotto and various forms of sports betting.
At the oral hearing, the Defendants indicated that Lotto poses no appreciable
danger of causing gambling addiction. At the other end of the scale, there are
highly addictive games such as gambling on gaming machines which are not
at stake here (see Gaming Machines). Whether and to which extent a given
game can lead to gambling addiction must be evaluated by the national court.
The Court held in Gaming Machines, at paragraph 44, that a game’s specific
circumstances, including its features, its presentation, the reactions of its
potential consumers and the broader socio-cultural environment are relevant
factors in that respect.
58

The necessity test consists in an assessment of whether the exclusive rights
system is functionally needed in order to achieve the legitimate objectives
of the legislation at the level of protection chosen by the Contracting Party
concerned, or whether this could equally well be obtained through other, less
restrictive means (see Gaming Machines, at paragraph 49). Thus, where
other, less restrictive measures would have the effect of fully achieving the
objectives at the level of protection chosen, an exclusive rights system could
not be considered necessary simply because it might offer an even higher
level of protection.

59

If it turns out that the national authorities have opted for a rather low level of
protection, it is less probable that a monopoly is the only way of achieving the
level of protection opted for. In that case, it is more likely that less restrictive
means, for instance in the form of a licensing system which would allow an
operator such as the Plaintiff to enter the market, could suffice. In this context,
it is also relevant to assess whether channelling, to the extent the national court
deems this to be relevant, could equally well be achieved under a licensing
system.

60

The restrictions placed on the monopoly provider must be taken into account
when identifying the level of protection actually sought by Norwegian authorities
under the current exclusive rights system. A low level of protection exists if the
Norwegian authorities tolerate high numbers of gaming opportunities and a
high level of gaming activity. Important factors in this regard are restrictions on
how often per week or per day games are on offer, restrictions on the number
of outlets which offer games of chance and on sales and marketing activities
of the outlets, as well as restrictions on advertising and on development of new
games from Norsk Tipping.
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58

Nødvendighetstesten består her i en vurdering av om lovgivningens legitime
målsetninger, opp til det beskyttelsesnivået som staten har valgt, bare kan
oppnås med enerettssystemet, eller om andre og mindre inngripende tiltak ville
være minst like effektive som middel til å nå målet (se spilleautomatdommen,
avsnitt 49). Følgelig, der andre og mindre inngripende tiltak ville ha den
virkningen at målsetningene oppnås fullt ut, det vil si opp til det valgte
beskyttelsesnivået, kan et enerettssystem ikke anses nødvendig av den grunn
at det ville kunne gi et enda høyere beskyttelsesnivå.

59

Hvis det viser seg at den nasjonale lovgiveren har lagt beskyttelsesnivået
nokså lavt, er det mindre sannsynlig at et monopol er den eneste måten å nå
opp til dette beskyttelsesnivået på. I så tilfelle er det mer sannsynlig at mindre
inngripende midler, for eksempel i form av et konsesjonssystem som ville slippe
en operatør slik som saksøker inn på markedet, kunne være tilstrekkelige. I
den utstrekning tingretten legger til grunn at kanalisering er relevant, er det i
denne sammenhengen også relevant å vurdere om kanaliseringen kan utføres
like bra innenfor rammene av et konsesjonssystem.

60

Restriksjonene som er lagt på monopolinnehaveren, må tas i betraktning når
det skal fastsettes hvilket beskyttelsesnivå norske myndigheter faktisk søker å
nå opp til innenfor rammene av det gjeldende enerettssystemet. Det er et lavt
beskyttelsesnivå hvis myndighetene tillater et høyt antall spillemuligheter og
høy spilleaktivitet. Viktige faktorer i så henseende er begrensninger på hvor
mange ganger hver uke eller per dag et visst spill tilbys, begrensninger på
antallet utsalgssteder som tilbyr pengespill, og restriksjoner på utsalgsstedenes
salgs- og markedsføringsvirksomhet så vel som restriksjoner på Norsk Tippings
markedsføring og på Norsk Tippings utvikling av nye spill.
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annet drift av både Lotto og diverse former for sportsspill. Under den muntlige
forhandlingen tilkjennega saksøkte at Lotto ikke innebærer noen merkbar fare
for å forårsake spilleavhengighet. På den andre enden av skalaen har man
svært avhengighetsskapende spill, som for eksempel spill på spilleautomater
som faller utenfor den nærværende saken (se spilleautomatsaken). Om, og
i hvilken utstrekning, et gitt spill kan lede til spilleavhengighet må vurderes
av tingretten. EFTA-domstolen la i avsnitt 44 i spilleautomatsaken til grunn
at særskilte forhold ved hvert enkelt spill, innbefattet spillets karakteristiske
elementer, presentasjonen av spillet, de potensielle forbrukernes reaksjoner og
de videre sosiokulturelle omgivelsene er relevante faktorer i så henseende.

61

With regard to marketing, several factors have to be taken into account by
the national court. In particular, it will have to look into the extent and effect of
marketing and development of games of chance, inter alia how much Norsk
Tipping spends in that regard as well as the form and content of the marketing
and the susceptibility of the targeted groups. Moreover, the national court must
ascertain whether the advertising of the gambling and betting services is rather
informative than evocative in nature.

62

In its assessment of necessity the national court will have to examine, in
particular, whether Norsk Tipping has less economic incentives to breach the
rules regulating the sector of games of chance or less of an interest in an
aggressive marketing strategy than a commercial operator under a licensing
system. Furthermore, the national court will have to evaluate whether effective
control may be exercised and is actually being exercised by the State on Norsk
Tipping and whether private service providers operating under a licensing
system cannot be subjected to the same kind of control.

63

Based on the above, the answer to the first question must be that in order not
to be precluded by Articles 31 and 36 EEA, national legislation establishing
that certain forms of gaming may only be offered by a State-owned gaming
company which channels its profits to cultural and sports purposes, must
pursue legitimate aims such as fighting gambling addiction and maintaining
public order. The financing of benevolent or public-interest activities may not
constitute the real justification for the restrictive policy adopted, but only a
beneficial consequence which is incidental in the meaning that it is accessory.
The legitimate aims must be pursued in a suitable and consistent manner, and
the legislation must not go beyond what is necessary in order to achieve the
aims in question.

The second question
64

By its second question, the national court asks whether it is compatible with
Articles 31 and 36 EEA for national legislation to provide that a licence to
offer horserace betting may only be granted to non-profit organisations or
companies whose aim is to support horse breeding.

65

It follows from paragraph 39 above that the operation of horse race betting
constitutes an economic activity falling within the scope of EEA fundamental
freedoms.

66

From the information submitted to it, the Court concludes that under the
regulations issued pursuant to the Totalisator Act, Norsk Rikstoto has been
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Når det gjelder markedsføring, må tingretten ta hensyn til flere faktorer. Særlig
må tingretten se nærmere på omfanget og virkningen av markedsføringen og
utviklingen av pengespill, herunder hvor mye penger Norsk Tipping bruker på
dette, samt markedsføringens form og innhold og målgruppenes sårbarhet.
Dessuten må tingretten få rede på om markedsføringen av pengespilltjenester
snarere er opplysende enn innrettet på å vekke spillebegjær.

62

Som en del av nødvendighetstesten må tingretten særlig prøve om
Norsk Tipping har færre økonomiske incentiver til å bryte reglene som
gjelder for pengespillsektoren, eller en mindre interesse i en aggressiv
markedsføringsstrategi, enn det en kommersiell operatør som er underlagt et
konsesjonssystem, vil ha. Videre må tingretten vurdere om staten kan utøve,
og faktisk utøver, effektiv kontroll med Norsk Tipping, og om ikke private
tjenesteytere som driver på grunnlag av et konsesjonssystem, også ville kunne
underlegges samme type kontroll.

63

På grunnlag av dette må svaret på det første spørsmålet være at for at EØSavtalen artikkel 31 og 36 ikke skal være til hinder for nasjonal lovgivning som
fastslår at visse former for pengespill bare kan tilbys av et statlig spilleselskap
som kanaliserer sitt overskudd til kultur- og idrettsformål, må lovgivningen ivareta
legitime hensyn slik som bekjempelse av spilleavhengighet og beskyttelse av
samfunnsordenen. Finansiering av veldedig eller allmennyttig virksomhet får
ikke utgjøre den virkelige begrunnelsen for den restriktive politikken som føres,
men bare en gunstig sidevirkning. De legitime hensynene må ivaretas på en
egnet og sammenhengende måte, og lovgivningen må ikke gå ut over det som
er nødvendig for å nå de aktuelle målene.

Andre spørsmål
64

Det andre spørsmålet fra tingretten går ut på om det er forenlig med EØSavtalen artikkel 31 og 36 at nasjonal lovgivning fastslår at bevilling til å tilby
hesteveddeløp bare kan gis til ideelle organisasjoner eller selskaper som har
til formål å støtte hesteavlen.

65

Det følger av avsnitt 39 ovenfor at drift av pengespill i tilknytning til trav og
galopp utgjør en økonomisk virksomhet som faller inn under grunnfrihetene i
EØS-avtalen.

66

På grunnlag av opplysningene som er fremlagt for EFTA-domstolen,
trekker EFTA-domstolen den slutning at etter forskriftene gitt i medhold av
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61

given the only licence for the operation of totalisator betting and thus enjoys
an exclusive right to arrange horserace betting in Norway. It follows from
paragraph 40 above that such an exclusive right encroaches upon Articles
31 and 36 EEA, as it completely prevents private operators from entering the
market for horse race betting.
67

The Defendants have stated that the turnover from horse race betting, except
for the winners’ share, totalisator fee and operating expenses, is given to
equestrian sports, horse breeding and horse husbandry.

68

The Court notes that the commercial breeding of horses constitutes an
economic activity. The financing of such an activity does not qualify as a
legitimate reason in the public interest. To the extent the profits yielded by
horserace betting go to horse breeding for other than commercial purposes,
such as the preservation of specific breeds of horses, the Court recalls that the
financing of public-interest causes may only constitute an incidental beneficial
consequence and not the real justification for the restrictive policy adopted,
see paragraphs 46-47 above.

69

The Defendants maintain that the six objectives set out in paragraph 43 above
are also underlying the Totalisator Act. It is for the national court to identify
the aims which the legislation at issue is actually intended to pursue (see
paragraphs 43-48 above). With regard to the assessment made in paragraph
48 above, the Court cannot see any relevant difference between a State-owned
monopoly and an entity controlled by the State such as Norsk Rikstoto.

70

Insofar as the national court concludes that the legislation at issue may be
justified by legitimate objectives, it must further examine whether the legislation
complies with the principle of proportionality under EEA law as set out in
paragraphs 49−62 above.

71

In light of the above, the answer to the second question must be that in order
not to be precluded by Articles 31 and 36 EEA, national legislation which
establishes that a licence to offer horserace betting may only be granted to nonprofit organisations or companies whose aim is to support horse breeding must
pursue legitimate aims such as fighting gambling addiction and maintaining
public order. The financing of benevolent or public-interest activities may not
constitute the real justification for the restrictive policy adopted, but only a
beneficial consequence which is incidental in the meaning that it is accessory.
The legitimate aims must be pursued in a suitable and consistent manner, and
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67

Saksøkte har fremholdt at omsetningen ved hesteveddeløp, med fratrekk for
gevinstandelen, totalisatoravgiften og driftsutgifter, går til hestesporten, til
hesteavl og til hestehold.

68

EFTA-domstolen bemerker at kommersiell hesteavl utgjør en økonomisk
virksomhet. Finansiering av en slik virksomhet kvalifiserer ikke som et tvingende
allment hensyn. I den utstrekning overskuddet fra hesteveddeløp går til hesteavl
for andre enn kommersielle formål, slik som bevaring av særskilte hesteraser,
minner EFTA-domstolen om at finansiering av samfunnsnyttige formål bare
får utgjøre en gunstig sidevirkning og ikke den virkelige begrunnelsen for den
restriktive politikken som forfølges, se avsnitt 46–47 ovenfor.

69

Saksøkte hevder at de seks målsetningene som er oppstilt i avsnitt 43 ovenfor,
også ligger til grunn for totalisatorloven. Det er opp til tingretten å fastslå hvilke
hensyn lovgivningen det gjelder virkelig tar sikte på å ivareta (se avsnitt 43–48
ovenfor). Med hensyn til vurderingen som er gjort i avsnitt 48 ovenfor, kan
EFTA-domstolen ikke se noen relevant forskjell mellom et statseid monopol og
et foretak som er kontrollert av staten slik Norsk Rikstoto er det.

70

I den utstrekning tingretten finner at lovgivningen det gjelder må sies å være
begrunnet i legitime målsetninger, må retten videre prøve om lovgivningen
overholder det EØS-rettslige proporsjonalitetsprinsippet slik som beskrevet i
avsnitt 49–62 ovenfor.

71

På bakgrunn av dette må svaret på det andre spørsmålet være at for at EØSavtalen artikkel 31 og 36 ikke skal være til hinder for nasjonal lovgivning som
fastslår at bevilling til å tilby hesteveddeløp bare kan tildeles en ideell organisasjon
eller selskap som har til formål å støtte hesteavlen, må lovgivningen ivareta
legitime hensyn slik som bekjempelse av spilleavhengighet og beskyttelse
av samfunnsordenen. Finansiering av veldedig eller allmennyttig virksomhet
får ikke utgjøre den virkelige begrunnelsen for den restriktive politikken som
føres, men bare en gunstig sidevirkning. De legitime hensynene må ivaretas
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totalisatorloven har stiftelsen Norsk Rikstoto fått den eneste bevillingen som
utdeles for drift av totalisatorspill, og at Norsk Rikstoto følgelig nyter en enerett
til å anordne hesteveddeløp. Det følger av avsnitt 40 ovenfor at en slik enerett
gjør inngrep i EØS-avtalen artikkel 31 og 36 ettersom eneretten helt forhindrer
private operatører fra å komme inn på markedet for hesteveddeløp.

the legislation must not go beyond what is necessary in order to achieve the
aims in question.
The third question
72

By its third question, the national court asks whether Articles 31 and 36
EEA preclude national legislation which establishes that licences to provide
certain forms of gaming may only be granted to non-profit organisations and
associations with a humanitarian or socially beneficial purpose.

73

It follows from paragraphs 39-40 above that the lotteries regulated under
the Lottery Act constitute economic activities falling within the scope of EEA
fundamental freedoms, and that the prohibition on granting commercial
operators permission to operate lotteries encroaches upon Articles 31 and
36 EEA. That restriction is not offset by the possibility to arrange lotteries on
behalf of non-profit organisations. As all commercial operators are excluded
by law, foreign commercial operators are not subject to discrimination based
on nationality.

74

As concerns the existence of legitimate aims that could potentially justify the
restriction inherent in the Lottery Act, the Defendants maintain that the six
objectives set out in paragraph 43 above also form the motivation behind
the Lottery Act. It is again for the national court to identify the aims which
the legislation at issue is actually intended to pursue (see paragraphs 43-48
above).

75

In this respect, it is to be recalled that the financing of benevolent or publicinterest activities may not constitute the real justification for the restrictive policy
adopted, but only a beneficial consequence which is incidental in the meaning
that it is accessory. With regard to preventing private profit from lotteries as an
aim in itself, it should be noted, that this, as mentioned in paragraph 48 above,
appears to be based on a general resentment of games of chance, and that a
policy to further this aim must reflect the moral concern on which it is based.
However, national authorities cannot be required to oppress all games of
chance offered by socially beneficial organisations. The acceptance of certain
games of chance of a limited volume offered by such organisations, typically
in local communities, constitutes a reasonable use of statutory prohibitions
which does not fatally undermine the moral position on which the aim is based.
The same margin of discretion must apply with regard to using private subcontractors for such games.
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Tredje spørsmål
72

Det tredje spørsmålet fra tingretten går ut på om EØS-avtalen artikkel 31 og 36
er til hinder for nasjonal lovgivning som fastslår at tillatelse til å avholde visse
former for pengespill bare kan gis til ideelle organisasjoner og foreninger med
humanitært eller samfunnsnyttig formål.

73

Det følger av avsnitt 39–40 ovenfor at slik lotterivirksomhet som er regulert
gjennom lotteriloven, utgjør økonomisk aktivitet som faller inn under
grunnfrihetene i EØS-avtalen, og at forbudet mot å gi kommersielle operatører
tillatelse til å drive lotterier gjør inngrep i EØS-avtalen artikkel 31 og 36.
Denne restriksjonen oppveies ikke av muligheten for å arrangere lotterier som
entreprenør på vegne av ideelle organisasjoner. Ettersom loven utelukker alle
kommersielle operatører, utsettes ikke utenlandske kommersielle operatører
for diskriminering på grunnlag av nasjonalitet.

74

Hva gjelder spørsmålet om det foreligger legitime hensyn som kunne tenkes
å rettferdiggjøre restriksjonen som ligger i lotterilovens system, hevder
saksøkte at de seks målsetningene som er oppstilt i avsnitt 43 ovenfor, også
ligger til grunn for lotteriloven. Igjen er det opp til tingretten å fastslå hvilke
hensyn lovgivningen det gjelder virkelig tar sikte på å ivareta (se avsnitt 43–48
ovenfor).

75

Det skal her minnes om at finansiering av veldedige eller allmennyttige formål
ikke får utgjøre den virkelige begrunnelsen for den restriktive politikken som
føres, men bare en gunstig sidevirkning. Hva gjelder hensynet til å hindre
privat profitt på lotterier som et selvstendig hensyn, skal det bemerkes at dette,
som nevnt i avsnitt 48 ovenfor, synes å bygge på en generell motvilje mot
pengespill, og at en politikk som skal fremme dette hensynet, må gjenspeile
denne moralsk begrunnede motviljen. Det kan imidlertid ikke kreves at
nasjonale myndigheter skal sette en stopper for samtlige pengespill tilbudt
av samfunnsnyttige organisasjoner. At det aksepteres at slike organisasjoner
får tilby visse pengespill i begrenset omfang, typisk i lokalmiljøet, utgjør en
forstandig tilbakeholdenhet i bruken av lovforbud, som ikke på avgjørende
vis undergraver det moralske standpunktet som dette hensynet er basert på.
Samme skjønnsmargin må få anvendelse også med hensyn til bruk av private
underentreprenører for slike spill.
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på en egnet og sammenhengende måte, og lovgivningen må ikke gå ut over
det som er nødvendig for å nå de aktuelle målene.

76

Insofar as the national court concludes that the legislation at issue may be
justified by legitimate objectives, it must further examine whether the legislation
complies with the principle of proportionality under EEA law as set out in
paragraphs 49−62 above.

77

In light of the above, the answer to the third question must be that in order not to
be precluded by Articles 31 and 36 EEA, national legislation which establishes
that licences to provide certain forms of gaming may only be granted to nonprofit organisations and associations with a humanitarian or socially beneficial
purpose must pursue legitimate aims such as fighting gambling addiction and
maintaining public order. The financing of benevolent or public-interest activities
may not constitute the real justification for the restrictive policy adopted, but
only a beneficial consequence which is incidental in the meaning that it is
accessory. The legitimate aims must be pursued in a suitable and consistent
manner, and the legislation must not go beyond what is necessary in order to
achieve the aims in question.

The fourth question
78

By its fourth question, the national court asks whether Articles 31 and 36 EEA
preclude national legislation which emphasises that the profit from gaming
should go to humanitarian and socially beneficial purposes including sports
and culture, and not be a source of private profit. There is nothing in the case
to indicate that the national court is seeking an answer to question 4 with
respect to legislation other than that at issue in the first three questions.

79

The Court has addressed the issue of the financing of humanitarian and
socially beneficial purposes in paragraphs 46-47 above when dealing with
the first question and in paragraph 68 and 75 when dealing with the second
and third question respectively. As stated in the Court’s answers to the first
three questions, the financing of benevolent or public-interest activities may
not constitute the real justification for the restrictive gaming policy at issue,
but only a beneficial consequence which is incidental in the meaning that it is
accessory, cf. paragraphs 63, 71 and 77.

80

The Court has dealt with the legitimacy of the aim of preventing gambling from
being a source of private profit in paragraph 48 above. In that paragraph, the
Court also addresses the question of the relationship between this aim and the
financing of good causes. These considerations apply equally to the second
and third question, cf. paragraphs 69 and 75.
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I den utstrekning tingretten finner at lovgivningen det gjelder må sies å være
begrunnet i legitime målsetninger, må retten videre prøve om lovgivningen
overholder det EØS-rettslige proporsjonalitetsprinsippet slik som beskrevet i
avsnitt 49–62 ovenfor.

77

På bakgrunn av dette må svaret på det tredje spørsmålet være at for at EØSavtalen artikkel 31 og 36 ikke skal være til hinder for nasjonal lovgivning som
fastslår at tillatelse til å avholde visse former for pengespill bare kan gis til
ideelle organisasjoner og foreninger med humanitært eller samfunnsnyttig
formål, må lovgivningen ivareta legitime hensyn slik som bekjempelse av
spilleavhengighet og beskyttelse av samfunnsordenen. Finansiering av veldedig
eller allmennyttig virksomhet får ikke utgjøre den virkelige begrunnelsen for
den restriktive politikken som føres, men bare en gunstig sidevirkning. De
legitime hensynene må ivaretas på en egnet og sammenhengende måte, og
lovgivningen må ikke gå ut over det som er nødvendig for å nå de aktuelle
målene.

Fjerde spørsmål
78

Det fjerde spørsmålet fra tingretten går ut på om EØS-avtalen artikkel 31 og
36 er til hinder for at nasjonal lovgivning legger vekt på at overskuddet fra
pengespill bør gå til humanitære og samfunnsnyttige formål, inkludert idrett
og kultur, og ikke være en kilde til privat profitt. Ingenting i saken tilsier at
tingretten ber om svar på dette spørsmålet for så vidt gjelder annen lovgivning
enn den de tre første spørsmålene dreier seg om.

79

EFTA-domstolen har gått nærmere inn på finansiering av humanitære og
samfunnsnyttige formål i avsnitt 46–47 ovenfor i behandlingen av det første
spørsmålet fra tingretten – og i avsnitt 68 og 75 i behandlingen av henholdsvis
det andre og tredje spørsmålet. Som fremholdt i EFTA-domstolens svar på de
tre første spørsmålene, får finansiering av veldedig eller allmennyttig virksomhet
ikke utgjøre den virkelige begrunnelsen for den restriktive pengespillpolitikken
det gjelder, men bare en gunstig sidevirkning, jf. avsnitt 63, 71 og 77 ovenfor.

80

EFTA-domstolen har behandlet legitimiteten av hensynet til å hindre pengespill
fra å være en kilde til privat profitt i avsnitt 48 ovenfor. I det nevnte avsnittet
drøfter EFTA-domstolen også spørsmålet om forholdet mellom dette hensynet
og finansiering av gode formål. Disse betraktningene gjelder tilsvarende for
det andre og tredje spørsmålet, jf. avsnitt 69 og 75 ovenfor.
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76

81

In light of these considerations, the answer to the fourth question must be
that the financing of humanitarian and social beneficial purposes may not
constitute the real justification for legislation such as the one at issue, but
only a beneficial consequence which is incidental in the meaning that it is
accessory. Preventing private profit as an aim in itself may, on the other hand,
in principle justify such legislation. However, the national gaming policy must
then reflect the moral concerns underlying this aim.

The fifth question
82

By its fifth question, the national court asks whether Article 36 EEA precludes
a national statutory rule prohibiting the provision and marketing of gaming for
which no licence has been granted in Norway, but which is approved under
national law in another EEA State.

83

To the extent the national court concludes that the exclusive rights systems
established under the Gaming Act and the Totalisator Act constitute lawful
restrictions under the criteria laid down in the answers to the first two questions,
the host State has the right to prohibit the provision and marketing of games
of chance from abroad, no matter whether or not these are lawful in their State
of origin. Further, to the extent the national court concludes that the exclusion
of commercial operators under the Lottery Act constitutes a lawful restriction
on the free movement of services, the State may correspondingly prevent
commercial operators from providing and marketing games of chance from
abroad.

84

If, however, and to the extent the national court comes to the conclusion that
the bans implied in the three Acts on commercial operators organising any
form of game of chance are not justified, national authorities may still require
foreign operators to seek a national licence under the same conditions that
apply to domestic operators.

85

In that respect, the Court recalls that when determining the objectives of
their policy on gambling and betting, the Contracting Parties enjoy a margin
of discretion to define the level sought with respect to the protection of
consumers, the maintenance of public order and other legitimate aims (see
paragraph 42 above). Consequently, different levels of protection may exist
throughout the EEA. A licence permitting the offering of gaming services may
be less strict in the home State of the gaming operator than in the host State.
Levels of protection may differ, in particular, with respect to the kind of games
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På bakgrunn av disse betraktningene, må svaret på det fjerde spørsmålet
være at finansiering av humanitære og samfunnsnyttige formål ikke får
utgjøre den virkelige begrunnelsen for slik lovgivning som det her gjelder, men
bare en gunstig sidevirkning. På den annen side kan hensynet til å forhindre
privat profitt som et selvstendig hensyn i utgangspunktet rettferdiggjøre slik
lovgivning. Imidlertid må statens pengespillpolitikk da gjenspeile de moralske
betenkeligheter som ligger til grunn for dette hensynet.

Femte spørsmål
82

Det femte spørsmålet fra tingretten går ut på om EØS-avtalen artikkel 36 er
til hinder for en lovregel som forbyr formidling og markedsføring av pengespill
som ikke har norsk tillatelse, men som er godkjent etter nasjonal rett i en
annen EØS-stat.

83

I den utstrekning tingretten finner at enerettssystemene etablert i medhold av
pengespilloven og totalisatorloven utgjør lovlige restriksjoner etter kriteriene
nedfelt i svarene på de to første spørsmålene, har staten rett til å forby
formidling og markedsføring av pengespill fra utlandet, uavhengig av om
spillene er lovlige i deres hjemstat eller ikke. Videre, i den utstrekning tingretten
finner at utelukkelsen av kommersielle operatører under lotteriloven utgjør en
lovlig restriksjon på den frie bevegeligheten for tjenester, kan staten i samme
utstrekning forhindre kommersielle operatører fra å formidle og markedsføre
pengespill fra utlandet.

84

I den utstrekning tingrettens konklusjon blir at de tre lovenes forbud mot
pengespill fra kommersielle operatører ikke er rettferdiggjort, kan imidlertid
staten fremdeles kreve at utenlandske operatører må innhente konsesjon på
grunnlag av de samme kriteriene som gjelder for innenlandske operatører.

85

EFTA-domstolen minner her om at avtalepartene ved fastleggelsen av
målsetningene for sin pengespillpolitikk har en skjønnsmargin som gir rom for
å velge hvilket beskyttelsesnivå som etterstrebes når det gjelder forbrukervern,
beskyttelse av samfunnsordenen og andre legitime hensyn (se avsnitt 42
ovenfor). Følgelig kan det finnes ulike beskyttelsesnivåer innenfor EØS. En
konsesjon som gir rett til å tilby pengespilltjenester, kan tenkes å oppstille
mindre strenge vilkår i en spilloperatørs hjemstat enn en konsesjon i vertsstaten.
Beskyttelsesnivåer kan særlig være ulike med hensyn til hvilke former for
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81

permitted, the frequency of gambling opportunities being made available, and
the forms of marketing deemed acceptable. Moreover, protecting consumers
in highly specific areas such as gambling and betting, as well as maintaining
public order, may require different approaches depending on the respective
characteristics of each society. Even if the legislation and practice in the
home State of the operator ensures a high level of protection in relation to the
sociological features characterizing that state, this may not necessarily amount
to the same level of protection with respect to the features characterizing the
state where the services are to be provided.
86

At the outset, the EEA State where the services are to be provided thus has
a right to require possession of a licence issued on the same conditions as its
own nationals, even if the service provider already holds a licence issued by
the home State. However, national measures must not be excessive in relation
to the aims pursued. This would be the case if the requirements to which the
issue of a licence is subject coincided with the requirements in the home State.
That means, firstly, that in considering applications for licences and in granting
them, the Contracting Party in which the service is to be provided may not
make any distinction based on the nationality of the provider of the services
or the place of establishment and secondly, that it must take into account the
requirements already fulfilled by the provider of the services for the pursuit of
activities in the home State (see, for comparison, Case 279/80 Webb [1981]
ECR 3305, at paragraphs 19–21).

87

The answer to the fifth question must therefore be that under Article 36 EEA,
to the extent the national court concludes that the exclusive rights systems
established under the Gaming Act and the Totalisator Act constitute lawful
restrictions, the host State has the right to prohibit the provision and marketing
of games of chance from abroad, no matter whether or not these are lawful
in their State of origin. Further, to the extent the national court concludes that
the exclusion of commercial operators under the Lottery Act constitutes a
lawful restriction on the free movement of services, national authorities may
correspondingly prevent commercial operators from providing and marketing
games of chance from abroad.

88

To the extent the national court comes to the conclusion that the prohibitions
following from the three Acts on commercial operators organising any form of
game of chance are not justified, the answer must be that a licence may still
be required in view of possible differences in the level of protection throughout
110--- 134

86

I utgangspunktet har derfor den EØS-staten der tjenestene skal ytes, rett til
å kreve at tjenesteyteren har konsesjon utstedt på grunnlag av de samme
kriteriene som gjelder for denne statens egne borgere, selv om tjenesteyteren
allerede innehar konsesjon utstedt av hjemstaten. Nasjonale tiltak får imidlertid
ikke gå ut over det som er nødvendig for å nå målene som forfølges. Dette
ville være tilfellet hvis kravene for å få innvilget konsesjon i vertsstaten ikke var
mer enn en gjentakelse av kravene som stilles i hjemstaten. Det betyr for det
første at den avtaleparten (EØS-staten) der tjenesten skal ytes, ikke får gjøre
forskjell på grunnlag av tjenesteyterens nasjonalitet eller etableringssted når
konsesjonssøknader behandles og innvilges, og for det andre at avtaleparten
må ta hensyn til kravene som tjenesteyteren allerede har oppfylt i tilknytning til
virksomheten i hjemstaten (sml. sak 279/80 straffesak mot Alfred John Webb,
Sml. 1981 s. 3305, avsnitt 19–21).

87

Svaret på det femte spørsmålet må derfor være at i den utstrekning
tingretten finner at enerettssystemene etablert i medhold av pengespilloven
og totalisatorloven utgjør lovlige restriksjoner på den frie bevegeligheten for
tjenester etter EØS-avtalen artikkel 36, har staten rett til å forby formidling
og markedsføring av pengespill fra utlandet, uavhengig av om spillene er
lovlige i deres hjemstat eller ikke. Videre, i den utstrekning tingretten finner at
lotterilovens utelukkelse av kommersielle operatører utgjør en lovlig restriksjon
på den frie bevegeligheten for tjenester, kan staten i samme utstrekning
forhindre kommersielle operatører fra å formidle og markedsføre pengespill
fra utlandet.

88

I den utstrekning tingrettens konklusjon blir at de tre lovenes forbud mot
pengespill fra kommersielle operatører ikke er rettferdiggjort, må svaret på
det femte spørsmålet være at konsesjon fremdeles kan kreves, sett hen til
de mulige forskjellene i beskyttelsesnivå innenfor EØS. Nasjonale tiltak
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spill som tillates, hvor hyppig de får tilbys og hvilke former for markedsføring
som anses akseptable. Videre kan forbrukervern, så vel som beskyttelse av
samfunnsordenen, på spesielle områder slik som pengespillområdet fordre ulike
tilnærminger avhengig av hvert samfunns respektive karakteristika. Selv om
lovgivningen og praksis i operatørens hjemstat sikrer et høyt beskyttelsesnivå
i sammenheng med de sosiologiske forholdene som kjennetegner den staten,
vil ikke tiltakene nødvendigvis lede til det samme beskyttelsesnivået når det
gjelder de forholdene som kjennetegner staten der tjenestene skal ytes.

the EEA. However, national measures must not be excessive in relation to the
aims pursued. They have to be non-discriminatory and must take into account
the requirements already fulfilled by the provider of the services for the pursuit
of activities in the home State.
IV Costs
89

The costs incurred by the EEA Contracting Parties, the EFTA Surveillance
Authority and the Commission of the European Communities which have
submitted observations to the Court, are not recoverable. Since these
proceedings are, for the parties to the main proceedings, a step in the
proceedings pending before Oslo tingrett, any decision on costs is a matter
for that court.

On those grounds,

THE COURT,
in answer to the questions referred to it by Oslo tingrett hereby gives the following
Advisory Opinion:
1.–3. In order not to be precluded by Articles 31 and 36 EEA, national legislation
which establishes (1) that certain forms of gaming may only be offered by
a State-owned gaming company which channels its profits to cultural and
sports purposes, (2) that a licence to offer horserace betting may only be
granted to non-profit organisations or companies whose aim is to support
horse breeding, or (3) that licences to offer certain forms of gaming may only
be granted to non-profit organisations and associations with a humanitarian
or socially beneficial purpose, must pursue legitimate aims such as fighting
gambling addiction and maintaining public order. The legitimate aims must
be pursued in a suitable and consistent manner, and the legislation must
not go beyond what is necessary in order to achieve the aims in question.
4.

Under EEA law, the financing of humanitarian and socially beneficial
purposes may not constitute the real justification for legislation such as the
legislation at issue, but only a beneficial consequence which is incidental,
in the meaning that it is accessory. Preventing private profit as an aim in
itself may, on the other hand, in principle justify such legislation. However,
the national gaming policy must then reflect the moral concerns underlying
this aim.
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IV Saksomkostninger
89

Omkostningene som er påløpt for partene i EØS-avtalen, EFTAs
overvåkningsorgan og Kommisjonen for De europeiske fellesskap, som har
fremmet innlegg for EFTA-domstolen, kan ikke kreves dekket. For partene i
saken for tingretten utgjør foreleggelsen for EFTA-domstolen et ledd i tingrettens
behandling av saken, og en eventuell avgjørelse om saksomkostninger må tas
av tingretten.

På dette grunnlaget avgir

DOMSTOLEN
som svar på spørsmålene forelagt av Oslo tingrett følgende rådgivende uttalelse:
1.–3. For at EØS-avtalen artikkel 31 og 36 ikke skal være til hinder for nasjonal
lovgivning som fastslår (1) at visse former for pengespill bare kan tilbys
av et statlig spilleselskap som kanaliserer sitt overskudd til kultur- og
idrettsformål, (2) at bevilling til å tilby hesteveddeløp bare kan tildeles en
ideell organisasjon eller selskap som har til formål å støtte hesteavlen,
eller (3) at tillatelse til å avholde visse former for pengespill bare kan gis til
ideelle organisasjoner og foreninger med humanitært eller samfunnsnyttig
formål, må lovgivningen ivareta legitime hensyn slik som bekjempelse
av spilleavhengighet og beskyttelse av samfunnsordenen. De legitime
hensynene må ivaretas på en egnet og sammenhengende måte, og
lovgivningen må ikke gå ut over det som er nødvendig for å nå de aktuelle
målene.
4.		 Etter EØS-retten får finansiering av humanitære og samfunnsnyttige formål
ikke utgjøre den virkelige begrunnelsen for slik lovgivning som det gjelder
her, men bare en gunstig sidevirkning. Hensynet til å forhindre privat
profitt som et selvstendig hensyn kan i utgangspunktet rettferdiggjøre
slik lovgivning. Imidlertid må statens pengespillpolitikk da gjenspeile de
moralske betenkeligheter som ligger til grunn for dette hensynet.
111 -- 137
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får imidlertid ikke gå ut over det som er nødvendig for å nå målene som
forfølges. Tiltakene må være ikke-diskriminerende og må ta hensyn til kravene
som tjenesteyteren allerede har oppfylt i tilknytning til virksomheten i
hjemstaten.

5.

Under Article 36 EEA, to the extent the national court concludes that
the exclusive rights systems established under the Gaming Act and the
Totalisator Act constitute lawful restrictions, national authorities have the
right to ban the provision and marketing of games of chance from abroad,
no matter whether or not these are lawful in their State of origin. The same
applies to the extent the national court concludes that the exclusion of
commercial operators under the Lottery Act constitutes a lawful restriction
on the free movement of services.
To the extent the national court comes to the conclusion that the bans
implied in the three Acts on commercial operators organising any form of
game of chance are not justified, the answer must be that a licence may
still be required in view of possible differences in the level of protection
throughout the EEA. However, national measures must not be excessive in
relation to the aims pursued. They have to be non-discriminatory and must
take into account the requirements already fulfilled by the provider of the
services for the pursuit of activities in the home State.

Carl Baudenbacher

Thorgeir Örlygsson		 Henrik Bull

Delivered in open court in Luxembourg on 30 May 2007.
Skúli Magnússon		

Carl Baudenbacher

Registrar		

President
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		 I den utstrekning tingrettens konklusjon blir at de tre lovenes forbud mot
pengespill fra kommersielle operatører ikke er rettferdiggjort, må svaret
være at konsesjon fremdeles kan kreves, sett hen til de mulige forskjellene i
beskyttelsesnivå innenfor EØS. Nasjonale tiltak får imidlertid ikke gå ut over
det som er nødvendig for å nå målene som forfølges. Tiltakene må være
ikke-diskriminerende og må ta hensyn til de kravene som tjenesteyteren
allerede har oppfylt i tilknytning til virksomheten i hjemstaten.

Carl Baudenbacher

Thorgeir Örlygsson

Henrik Bull

Avsagt i åpen rett i Luxembourg den 30. mai 2007.
Skúli Magnússon 		

Carl Baudenbacher

Justissekretær 		

President
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5.		 I den utstrekning tingretten finner at enerettssystemene etablert i medhold
av pengespilloven og totalisatorloven utgjør lovlige restriksjoner på den frie
bevegeligheten for tjenester etter EØS-avtalen artikkel 36, har staten rett til
å forby formidling og markedsføring av pengespill fra utlandet, uavhengig
av om spillene er lovlige i deres hjemstat eller ikke. Tilsvarende gjelder i den
utstrekning tingretten finner at lotterilovens utelukkelse av kommersielle
operatører utgjør en lovlig restriksjon på den frie bevegeligheten for
tjenester.

REPORT FOR THE HEARING
in Case E-3/06
REQUEST to the Court under Article 34 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice by Oslo tingrett
(Oslo District Court), Norway, in a case pending before it between
Ladbrokes Ltd.
and
The Government of Norway, Ministry of Culture and Church Affairs;
The Government of Norway, Ministry of Agriculture and Food
concerning the interpretation of the rules on the freedom of establishment and the
freedom to provide services in the EEA.
I

Introduction
1.

II

By a letter dated 18 August 2006, registered at the Court on 25 August
2006, Oslo tingrett made a request for an Advisory Opinion in a case
pending before it between Ladbrokes Ltd. (hereinafter the “Plaintiff”) and the
Government of Norway, Ministry of Culture and Church Affairs as well as the
Government of Norway, Ministry of Agriculture and Food (hereinafter, jointly,
the “Defendants”).

Facts and procedure
2.

The case concerns a dispute on whether the restrictions entailed in Norwegian
legislation on gaming are compatible with the EEA rules on the freedom of
establishment and the freedom to provide services. Whilst the parties agree
that the contested national provisions constitute restrictions on the free
provision of lotteries and gaming under Articles 31 and 36 EEA, the question
in the case is whether the restrictions may nonetheless be accepted based on
the exceptions which apply in EEA law.

3.

The Plaintiff is the world’s largest bookmaker and gaming company, with
headquarters in London. The company is registered in England and Wales
and operates internationally. It owns about 2,500 gaming outlets in the United
Kingdom, Ireland and Belgium. The Plaintiff’s operations include gaming and
betting on the Internet, betting and games via digital TV, as well as WAP-based
gaming services via mobile telephone. The Internet portal www.ladbrokes.com
has over one million registered clients around the world. The Plaintiff has a
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i sak E-3/06
ANMODNING til EFTA-domstolen i medhold av artikkel 34 i Avtalen mellom
EFTA-landene om opprettelse av et Overvåkingsorgan og en Domstol fra
Oslo tingrett, Norge, i en sak for denne mellom
Ladbrokes Ltd.
og
Staten v/Kultur- og kirkedepartementet
Staten v/Landbruks- og matdepartementet
vedrørende tolkning av reglene om etableringsretten og fri bevegelighet for tjenester i
EØS.
I

Innledning
1.

II

Ved brev 18. august 2006, mottatt ved EFTA-domstolen 25. august 2006,
anmodet Oslo tingrett om en rådgivende uttalelse i en verserende sak mellom
Ladbrokes Ltd. (”saksøker”) og staten v/Kultur- og kirkedepartementet samt
staten v/Landbruks- og matdepartementet (”saksøkte”).

Faktum og saksgang
2.

Saken gjelder en tvist om hvorvidt restriksjonene som norsk lovgivning legger
på pengespill, er forenlige med EØS-reglene om etableringsretten og fri
bevegelighet for tjenester. Partene er enige om at de omtvistede nasjonale
bestemmelsene utgjør restriksjoner på friheten til å tilby lotterier og pengespill
etter EØS-avtalen artikkel 31 og 36. Spørsmålet i saken er hvorvidt disse
restriksjonene kan rettferdiggjøres på grunnlag av de unntakene som gjelder
i EØS-retten.

3.

Saksøker er verdens største bookmaker- og pengespill-selskap og har
hovedsete i London. Foretaket er registrert i England og Wales og driver
internasjonal virksomhet. Det eier omlag 2.500 pengespill-utsalg i Storbritannia,
Irland og Belgia. Saksøktes virksomhet omfatter pengespill og veddemål på
internett, veddemål og pengespill via digital-tv samt wap-baserte pengespilltjenester via mobiltelefon. Internettportalen www.ladbrokes.com har mer enn
en million registrerte kunder over hele verden. Saksøkte har konsesjon i
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license in the United Kingdom and is therefore subject to surveillance by the
Gambling Commission, the British surveillance authority.
4.

The Plaintiff wishes to establish itself in Norway and offer gaming schemes
which today by law may only be offered by the State gaming company or
by non-profit organisations and foundations. Further, the Plaintiff wishes to
provide and market its gaming services from abroad.

5.

Within the Norwegian Government, the Ministry of Culture and Church Affairs
is responsible for gaming activities falling under the Lottery Act and the
Gaming Act respectively. The Ministry of Agriculture and Food is responsible
for horserace betting under the Totalisator Act.

6.

On 24 June 2004, the Plaintiff applied to the Norwegian authorities for
permission to operate and provide sports gaming, betting on horse and dog
racing, betting on special events, and random number games with set odds
in Norway, and to establish gaming outlets in Norway to operate this, subject
to supervision by Norwegian authorities. The application also concerned
permission to actively provide and market the games, which today are offered
from abroad on the Ladbrokes.com Internet portal, but with specific web pages
targeted especially at the Norwegian market.

7.

The application was sent to three public authorities, since it concerned gaming
activities which are regulated by three different acts. The application for a
licence to act as a gaming company on par with the State gaming company
Norsk Tipping was sent to the Ministry of Culture and Church Affairs. The
application for a license to offer horserace betting was sent to the Ministry of
Agriculture. The application for a license, under the Lottery Act, to offer other
lotteries was sent to The Lottery Gaming Board.

8.

The application to the Ministry of Culture and Church Affairs was rejected in
a decision of 27 September 2004. The basis for the rejection was that the
gaming schemes regulated by the Gaming Act may only be operated by a
State gaming company (Norsk Tipping), and that the Act does not allow for the
granting of such licenses to others.

9.

The application to the Ministry of Agriculture was rejected in a decision of 15
November 2004. The basis for the rejection was that the Plaintiff does not
fulfil the Totalisator Act’s requirement that licenses may only be granted to
companies or organisations whose purposes include the support of horse
breeding.
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4.

Saksøker ønsker å etablere seg i Norge og tilby pengespill som norsk lov i dag
bare tillater at kan tilbys av Norsk Tipping AS eller av ideelle organisasjoner
eller foreninger. Videre ønsker saksøker å formidle og markedsføre sine
pengespill-tjenester fra utlandet.

5.

Kultur- og kirkedepartementet (KKD) er fagdepartement på området for
pengespill som faller inn under henholdsvis lotteriloven eller pengespilloven.
Landbruks- og matdepartementet (LMD) er fagdepartement på området for
hesteveddeløp, som reguleres av totalisatorloven.

6.

24. juni 2004 søkte saksøker norske myndigheter om tillatelse til å drive
og formidle pengespill i forbindelse med sport, heste- og hundeveddeløp,
pengespill på spesielle begivenheter og tilfeldige nummerspill med faste odds
i Norge, og til å etablere pengespill-utsalg i Norge til å drive dette, underlagt
norsk tilsynsmyndighet. Søknaden gjaldt også tillatelse til aktivt å formidle og
markedsføre spillene på internettportalen Ladbrokes.com, som i dag tilbys fra
utlandet, men med egne nettsider rettet spesielt mot det norske markedet.

7.

Søknaden ble sendt til tre offentlige instanser, da den gjaldt pengespill som
er regulert av tre forskjellige lover. Søknaden om konsesjon til å opptre som
pengespill-selskap på lik linje med det statlige Norsk Tipping AS ble sendt
til KKD. Søknaden om konsesjon til å tilby hesteveddeløp ble sendt til LMD.
Søknaden om tillatelse etter lotteriloven, til å tilby andre lotterier, ble sendt til
Lotteritilsynet.

8.

Søknaden til KKD ble avslått i vedtak 27. september 2004. Avslaget var
begrunnet i at spillene som reguleres av pengespilloven, bare kan drives av et
statlig pengespill-selskap (Norsk Tipping), og at loven ikke åpner for å gi slik
tillatelse til andre.

9.

Søknaden til LMD ble avslått i vedtak 15. november 2004. Avslaget var
begrunnet i at saksøker ikke oppfyller kravet i totalisatorloven om at tillatelse
bare kan gis til selskaper eller organisasjoner som har til formål bl.a. å støtte
hesteavlen.
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Storbritannia og er derfor underlagt tilsyn fra ”the Gambling Commission”, den
britiske tilsynsmyndigheten.

10. The application to the Lottery Gaming Board was rejected in a decision of
30 June 2004. This was appealed to the Lottery Council, which upheld the
decision on 7 March 2005. The basis for the rejection was that the Plaintiff
is a commercial gaming company, and therefore does not fulfil the Act’s
requirement that licenses may only be given to organisations or associations
which have humanitarian or socially beneficial purposes. Further, the Lottery
Council pointed out that under Lottery Act Section 11, the Plaintiff may not
be granted the right to provide or market gaming schemes which are not
authorized to be operated in Norway.
11. The Plaintiff filed a lawsuit before Oslo tingrett on 2 December 2004. The claim
is, first, that the three decisions be declared null and void. Second, a declaratory
judgment is sought to declare that the Plaintiff can not be denied the right to
establish itself in Norway and offer the gaming schemes in question. Third, a
declaratory judgment is sought to declare that the Plaintiff may not be denied
the right to provide and market gaming schemes on the Norwegian market
which are offered on the Internet from other EEA countries.
12. The Defendants submitted that Norwegian laws on gaming schemes and
lotteries are clear, and that there is no authority to grant the Plaintiff the
licences which it has applied for. Further, the Defendants argued that the
present restrictions are not in conflict with EEA law, as they were dictated by
the need to guarantee six public interest objectives: (1) to keep the amount of
gaming in society at a moderate and socially responsible level, (2) to channel
gaming into responsible forms which protect gamblers as consumers, (3) to
protect citizens against gambling addiction, (4) to hinder and prevent crime
and malpractice, (5) to limit the possibility of private enrichment on gaming,
and (6) to channel the profits from gaming in their entirety to charitable,
humanitarian and socially beneficial activities. Moreover, the measures are
suitable, necessary and proportionate. On this basis, the Defendants have
pled for an acquittal.
13. By its lawsuit, the Plaintiff challenges the principles in Norwegian law that the
numbers game Lotto and sports betting (except horses) may only be provided
by a State gaming company (Norsk Tipping) whose profits go to cultural and
sports purposes; that licences to offer horserace betting may only be granted to
non-profit organisations or companies whose purposes include the support of
horse breeding; that licences to offer other gaming schemes and lotteries may
only be granted to organisations or associations which have a humanitarian
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11. Saksøker anla søksmål for Oslo tingrett 2. desember 2004. Påstanden er for
det første at de tre vedtakene må kjennes ugyldige. For det andre kreves
det fastsettelsesdom for at saksøker ikke kan nektes tillatelse til å etablere
seg i Norge og tilby de aktuelle pengespillene. For det tredje kreves det
fastsettelsesdom for at saksøker ikke kan nektes å formidle eller markedsføre,
på det norske markedet, pengespill som tilbys over internett fra andre EØSland.
12. Saksøkte har anført at norsk pengespill- og lotterilovgivning er klar, og at det
ikke er adgang til å gi saksøker de tillatelsene det er søkt om. Videre har
saksøkte anført at de aktuelle restriksjonene ikke er i strid med EØS-retten,
ettersom restriksjonene er påkrevet for å sikre ivaretakelse av seks allmenne
hensyn: (1) å holde omfanget av pengespill i samfunnet på et moderat og
samfunnsmessig forsvarlig nivå, (2) å kanalisere spillingen inn i forsvarlige
former som verner spillerne som forbrukere, (3) å beskytte borgerne mot
spilleavhengighet, (4) å hindre og forebygge kriminalitet og misligheter, (5)
å begrense mulighetene for privat berikelse på drift av pengespill, og (6) å
kanalisere overskuddet fra pengespill i sin helhet til ideell, humanitær og
samfunnsnyttig virksomhet. Og saksøkte har anført at tiltakene er egnede,
nødvendige og forholdsmessige. På dette grunnlaget har saksøkte påstått seg
frifunnet.
13. Ved sitt søksmål angriper saksøker prinsippene i norsk rett om at tallspillet
Lotto og pengespill i forbindelse med sport (bortsett fra hesteveddeløp) bare
kan tilbys av et statlig pengespill-selskap (Norsk Tipping) som fordeler sine
inntekter til kultur- og idrettsformål, at tillatelse til å tilby hesteveddeløp bare
kan gis til ideelle organisasjoner og selskaper som har til formål bl.a. å støtte
hesteavlen, at tillatelser til å tilby andre pengespill og lotterier bare kan gis
til organisasjoner og foreninger som har et humanitært eller samfunnsnyttig
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10. Søknaden til Lotteritilsynet ble avslått i vedtak 30. juni 2004. Dette ble påklaget
til Lotterinemnda, som opprettholdt det i vedtak 7. mars 2005. Avslaget ble
begrunnet i at saksøker er et kommersielt pengespill-selskap og derfor
ikke oppfyller lovens krav om at tillatelser bare kan gis til organisasjoner
eller foreninger med humanitære eller samfunnsnyttige formål. Videre viste
Lotterinemnda til at etter lotteriloven § 11 kan saksøker ikke gis rett til å formidle
eller markedsføre pengespill som man ikke har tillatelse til å drive i Norge.

or socially beneficial purpose; and that it is prohibited to provide and market
gaming schemes and lotteries in Norway which do not have permission to
operate on the Norwegian market.
14. In a decision of 30 January 2006, the preparing judge in Oslo tingrett declared
that a request for an Advisory Opinion from the EFTA Court would be prepared.
This has subsequently been prepared by the court in cooperation with the
parties. Oslo tingrett emphasises that, as the case stands before it, it is purely
a matter of EEA law. It is not possible to interpret the contested Norwegian
laws in such a way that the Plaintiff may be granted the permits for which it has
applied. Should Oslo tingrett arrive at the contested rules completely or in part
being in conflict with EEA law, they would have to be set aside, according to
the rules which give EEA law supremacy over ordinary national law.
III

Questions
15. The following questions have been referred to the Court:
1. 	Do Articles 31 and/or 36 EEA preclude national legislation which
establishes that certain forms of gaming may only be offered by a
State-owned gaming company which channels its profits to cultural
and sports purposes?
2. 	Do Articles 31 and/or 36 EEA preclude national legislation which
establishes that licenses to offer horserace betting may only be
granted to non-profit organisations or companies whose aim is to
support horse breeding?
3. 	Do Articles 31 and/or 36 EEA preclude national legislation which
establishes that licences to certain forms of gaming may only
be granted to non-profit organisations and associations with a
humanitarian or socially beneficial purpose?
4. Under EEA law, is it legitimate for national legislation to emphasise
that the profit from gaming should go to humanitarian and socially
beneficial purposes (including sports and culture), and not be a
source of private profit?
5. 	Does Article 36 EEA preclude a national statutory rule which forbids the
providing and marketing of gaming which does not have permission
to operate in Norway, but which is approved under national law in
another EEA State?
-- 146
116--

14. I beslutning 30. januar 2006 vedtok forberedende dommer i Oslo tingrett at
det skulle utformes en anmodning til EFTA-domstolen om en rådgivende
uttalelse. Denne anmodningen har siden blitt utarbeidet av retten i samarbeid
med partene. Oslo tingrett understreker at, slik saken står for tingretten, er
den en ren EØS-rettslig sak. Det er ikke mulig å tolke de omtvistede norske
lovene på en slik måte at saksøkte kan gis de tillatelsene som det er søkt om.
Skulle tingretten komme til at de omtvistede reglene helt eller delvis er i strid
med EØS-retten, vil de måtte settes til side etter reglene som gir EØS-retten
forrang fremfor vanlig nasjonal lov.
III

Spørsmål
15. Følgende spørsmål er forelagt EFTA-domstolen:
1. 	Er EØS-avtalen artiklene 31 og/eller 36 til hinder for en nasjonal
lovgivning som fastslår at visse former for pengespill bare kan tilbys
av et statlig spilleselskap som kanaliserer sitt overskudd til kultur- og
idrettsformål?
2. 	Er EØS-avtalen artiklene 31 og/eller 36 til hinder for en nasjonal
lovgivning som fastslår at konsesjon til å tilby hesteveddeløp bare
kan tildeles en ideell organisasjon eller selskap som har til formål å
støtte hesteavlen?
3. 	Er EØS-avtalen artiklene 31 og/eller 36 til hinder for en nasjonal
lovgivning som fastslår at konsesjon til visse former for pengespill
bare kan gis til ideelle organisasjoner og foreninger som har et
humanitært eller samfunnsnyttig formål?
4. 	Er det etter EØS-retten legitimt for nasjonal lovgiver å legge vekt på at
overskuddet fra pengespill bør gå til humanitære og samfunnsnyttige
formål (inkludert idrett og kultur), og ikke være en kilde til privat
profitt?
5. 	Er EØS-avtalen artikkel 36 til hinder for en nasjonal lovregel som forbyr
formidling og markedsføring av pengespill som ikke har tillatelse til
å operere i Norge, men som er godkjent etter nasjonal rett i en annen
EØS-stat?
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formål, og at det er forbudt å formidle og markedsføre, i Norge, pengespill og
lotterier som man ikke har tillatelse til å drive på det norske markedet.

IV

Legal background
National law
16. As described in the request, it is prohibited under Norwegian law to offer
gaming and lottery services without a licence granted pursuant to specific
exemptions in statutory law. Offering commercial games of chance is also
punishable by up to one year of imprisonment as long as the game is not
permitted by specific statutory law.
17. The statutory exceptions are set out in three acts: the Totalisator Act of 1927,
the Gaming Act of 1992 and the Lottery Act of 1995.
The Lottery Act
18. The Lottery Act is the general statute which encompasses all forms of lottery and
gaming schemes. The definition of “lottery” in Section 1, first paragraph, litra a
of the Act is broad, and encompasses any undertaking where the participants
can, against payment of a stake, win prizes as a result of a random draw,
guessing or other method that in whole or in part provides a random result. In
2003, a purpose provision was added as Section 1a, where it is stated that the
purpose of the Act is to ensure that lotteries are held in proper forms subject
to public control, with the aim of preventing negative social consequences of
lotteries, while at the same time preparing the ground for lotteries to be a good
source of revenues for socially beneficial and humanitarian activities.
19. In practice, the Lottery Act only applies to a limited part of the lottery and gaming
market, as the games which traditionally are most important are specifically
regulated in the Gaming Act and the Totalisator Act. What the Lottery Act
regulates are the minor lotteries. One exception is gaming machines, which
originally were a very modest form of gaming, but which in recent years have
increased strongly. In 2003, Stortinget (the Norwegian Parliament) decided
to limit gaming on gaming machines, and bring them in under the Lottery Act.
This reform has not yet entered into force (cf. Case E-1/06).
20. Other than gaming machines, the most important forms of lottery and gaming
schemes operated under the legal authority of the Lottery Act are Bingo and
different types of pre-drawn lotteries (so-called “scratch-off” or “tear and win”) or
post-drawn lotteries. These traditional lotteries are either held as local lotteries
or as larger national lotteries. The legal parameters for permitted turnover, as
well as the size of prizes, are limited by legal authority of the Lottery Act.
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Norsk rett
16. Som beskrevet i anmodningen, er det etter norsk rett forbudt å tilby pengespillog lotteritjenester uten tillatelse med særskilt hjemmel i lov. Å tilby kommersielle
lykkespill er også straffbart med fengsel inntil 1 år så lenge spillet ikke er tillat
ved særskilt lov.
17. De lovfestede unntakene er nedfelt i tre lover: totalisatorloven 1927,
pengespilloven 1992 og lotteriloven 1995.
Lotteriloven
18. Lotteriloven er den generelle lovreguleringen av alle former for lotteri og
pengespill. Definisjonen av ”lotteri” i lovens § 1 første ledd bokstav a er vid og
omfatter all virksomhet der deltakerne mot innskudd kan erverve gevinst som
følge av trekning, gjetning eller annen fremgangsmåte som helt eller delvis
gir et tilfeldig utfall. I 2003 ble en formålsbestemmelse inntatt som ny § 1a i
loven. Etter denne bestemmelsen er lovens formål å sikre at lotterier avholdes
i betryggende former under offentlig kontroll, med sikte på å forbebygge
negative sosiale konsekvenser av lotterier, samtidig som det legges til rette
for at lotterier kan være en god inntektskilde for samfunnsnyttig og humanitært
arbeid.
19. I praksis får lotteriloven bare anvendelse på en begrenset del av lotteri- og
pengespillmarkedet siden de tradisjonelt viktigste pengespillene er særskilt
regulert i pengespilloven og totalisatorloven. Det lotteriloven regulerer, er
mindre lotterier. Et unntak er gevinstautomater som opprinnelig var en meget
beskjeden form for pengespill, men som de senere årene har vokst kraftig.
I 2003 besluttet Stortinget å begrense spill på gevinstautomater og legge
disse inn under lotteriloven. Denne reformen har ennå ikke trådt i kraft (jf. sak
E-1/06).
20. Bortsett fra gevinstautomater er de viktigste formene for lotteri og pengespill som
drives med hjemmel i lotteriloven, bingo og forskjellige former for forhåndstrukne
lotterier (såkalte skrapelodd eller rivelodd) eller etterhåndstrukne lotterier.
Disse tradisjonelle lotteriene holdes enten som lokale lotterier eller som større
nasjonale lotterier. Rammene for tillatt omsetning og størrelsen på gevinster er
begrenset med hjemmel i lotteriloven.
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IV	Rettslig bakgrunn

21. Under Section 5 of the Lottery Act, lotteries may only be held for the benefit of
a humanitarian or socially beneficial purpose. Under Section 6, it is prohibited
to hold a lottery without a permit, and such permits may only be granted to
organisations or associations which have a socially beneficial or humanitarian
purpose. The system in Sections 5 and 6 of the Lottery Act entails that private
commercial operators may not be granted permission to operate lotteries or
gaming schemes. There is, however, a possibility for non-profit organisations
to contract out the operation of their lotteries, etc. to private entrepreneurs,
who must be authorized by the National Gaming Board under Section 4c,
and who may receive a share of the profits. In order to receive authorisation,
requirements are set regarding inter alia lack of criminal record and sufficient
financing. This has been especially relevant in regard to the operation of
gaming machines. The Plaintiff has not applied for such an operator’s license,
but for permission to hold lotteries itself.
22. Further, the Plaintiff has challenged the prohibition in Section 11 of the Act
against providing and marketing lotteries which are not permitted to be
operated on the Norwegian market.
23. The central managing agency under the Lottery Act is the Gaming Board, which
inter alia grants the necessary permits as well as exercising continuous control.
More generally, the Gaming Board is the agency in charge of administering and
supervising lottery matters and is subordinate to the Ministry of Culture and
Church Affairs. In addition to its tasks of supervision and research, the Gaming
Board handles individual cases, including complaints against decisions made
by the police under the Lottery Act. The Gaming Board oversees non-profit
organisations which have been permitted to hold lotteries, private entrepreneurs
who assist them, and the operations of Norsk Tipping under the Gaming Act
and Norsk Rikstoto under the Totalisator Act. Decisions adopted by the Lottery
Gaming Board may be appealed to the Lottery Council.
The Gaming Act
24. The Gaming Act encompasses all gaming schemes related to sports events
and other competitions (except horseracing), the numbers game Lotto, as well
as other games to which the King may decide the Act should apply. By an
amendment in 2003, gaming machines were also brought in under the Act, but
this amendment has not yet been put into effect.
25. Under the Gaming Act, the wholly State-owned gaming company Norsk
Tipping AS has the exclusive right to operate gaming schemes in connection
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22. Videre har saksøker angrepet forbudet i lovens § 11, som retter seg mot
formidling og markedsføring av lotterier som det ikke er gitt tillatelse til å
avholde på det norske markedet.
23. Det sentrale forvaltningsorganet etter lotteriloven er Lotteritilsynet, som blant
annet gir de nødvendige tillatelser og fører løpende kontroll. Mer generelt
er Lotteritilsynet det organet som har ansvaret for å forvalte og føre tilsyn
med lotterisaker. Lotteritilsynet er underlagt KKD. I tillegg til kontroll- og
utredningsoppgaver behandler Lotteritilsynet enkeltsaker, herunder klager
over politiets vedtak etter lotteriloven. Lotteritilsynet fører tilsyn med ideelle
organisasjoner som er gitt tillatelse til å avholde lotterier, med private operatører
som bistår dem, og med Norsk Tippings virksomhet etter pengespilloven og
Norsk Rikstotos virksomhet etter totalisatorloven. Vedtak truffet av Lotteritilsynet
kan klages inn for Lotterinemnda.
Pengespilloven
24. Pengespilloven omfatter alle pengespill i forbindelse med idrettskonkurranser
og andre konkurranser (unntatt hesteveddeløp), tallspillet Lotto samt andre
pengespill som Kongen bestemmer at loven skal gjelde for. Ved en lovendring
i 2003 ble også gevinstautomater lagt inn under loven, men denne endringen
har ennå ikke blitt satt i kraft.
25. Etter pengespilloven har det statlig heleide selskapet Norsk Tipping AS
enerett til å drive pengespill i forbindelse med idrettskonkurranser og andre
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21. Etter lotteriloven § 5 kan lotterier bare avholdes til inntekt for et humanitært
eller samfunnsnyttig formål. Etter § 6 er det forbudt å avholde lotteri uten
tillatelse, og slik tillatelse kan bare gis til organisasjoner eller foreninger som
har et samfunnsnyttig eller humanitært formål. Systemet i §§ 5 og 6 innebærer
at private kommersielle operatører ikke kan gis tillatelse til å drive lotterier eller
pengespill. Imidlertid eksisterer en mulighet for ideelle organisasjoner til å sette
ut driften av sine lotterier mv. til private entreprenører, som må være autorisert
av Lotteritilsynet etter § 4c, og som vil kunne få en andel av overskuddet. For å
få autorisasjon, stilles det krav til blant annet vandel og økonomisk evne. Dette
har vært særlig aktuelt for drift av gevinstautomater. Saksøker har ikke søkt
om en slik operatørtillatelse, men om tillatelse til å drive eget lotteri.

with sporting events and other competitions. In addition, the act grants Norsk
Tipping the exclusive right to operate the numbers game Lotto.
26. According to Section 1 third paragraph, the Gaming Act shall ensure that
gaming activities are held in proper forms subject to public control with the
aim of preventing negative consequences of gaming, while at the same time
preparing the ground for the profits of the gaming schemes to go toward sports,
cultural and scientific purposes.
27. Norsk Tipping AS has its own category of corporation which distinguishes it
from other State-owned companies. It is subject to political control through the
Ministry of Culture and Church Affairs’ adoption of regulations for each individual
type of gaming, and through that Ministry’s function as sole shareholder and
general assembly for the company. In addition to the direction and supervision
by the Ministry, Norsk Tipping is subject to supervision by the Gaming Board.
28. Pursuant to Section 12, the Ministry of Culture and Church Affairs lays down,
for each individual game, how large a share of the stake is to be applied for the
purpose of prize money. Section 10 stipulates that, after provisions have been
made for reserves, the profits of Norsk Tipping will be distributed as follows: 1/3
to sporting purposes, 1/3 to cultural purposes and 1/3 to scientific purposes.
Before this distribution, however, a specific distribution is also undertaken to
combat gambling addiction. When the reform of gaming machine laws enters
into force, further distributions will also be made to other socially beneficial and
humanitarian causes.
29. Further, Section 2 last paragraph makes it illegal to advertise in newspapers and
journals, or to announce to the public or in other ways disseminate information
about foreign numbers pools and gaming schemes, about coupons and the
like or about the cashing of prizes.
The Totalisator Act
30. Under the Totalisator Act, licences to arrange horserace betting may only be
granted to organisations or companies whose aims include supporting horse
breeding.
31. Section 1 of the Totalisator Act reads:
In horseracing, the King may award grants to set up betting by the use of the
so-called “totalisator.”
The grant is awarded for a duration of up to 5 years at a time, and for a limited
number of times each year.
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26. Etter § 1 tredje ledd skal pengespilloven sikre at pengespill avholdes i
betryggende former under offentlig kontroll, med sikte på å forebygge negative
konsekvenser av pengespill, samtidig som det legges til rette for at overskuddet
fra spillene kan gå til idretts-, kultur- og vitenskaplige formål.
27. Norsk Tipping AS har en egen selskapsform, som skiller det fra andre statlige
selskaper. Selskapet er underlagt politisk kontroll gjennom at KKD vedtar regler
for hver enkelt type pengespill, og gjennom departementets funksjon som
eneste aksjeeier og generalforsamling for selskapet. I tillegg til ledelsen og
tilsynet fra departementet er Norsk Tipping underlagt tilsyn fra Lotteritilsynet.
28. I medhold av § 12 fastsetter KKD, for hvert enkelt spill, hvor stor del av
innsatsbeløpet som skal gå til gevinster. Paragraf 10 foreskriver at Norsk Tippings
overskudd, etter fondsavsetninger, skal fordeles med 1/3 til idrettsformål, 1/3
til kulturformål og 1/3 til vitenskaplige formål. Før denne fordelingen settes
det imidlertid også av særskilte midler til å bekjempe spilleavhengighet. Når
gevinstautomatreformen trer i kraft, vil videre avsetninger også bli gjort til
andre samfunnsnyttige og humanitære formål.
29. Videre gjør § 2 siste ledd det ulovlig å annonsere i aviser eller tidsskrifter,
utlegge for offentligheten eller på annen måte spre bekjentgjørelser om
utenlandske tallspill og pengespill, om salg av kuponger og lignende eller om
innløsning av gevinster.
Totalisatorloven
30. Etter totalisatorloven kan bevilling til å anordne hesteveddeløp bare gis til
organisasjoner eller foreninger som har til formål bl.a. å støtte hesteavlen.
31. Totalisatorloven § 1 lyder:
Ved hesteveddeløp (kappritt, travløp) kan Kongen gi bevilling til å anordne
veddemål ved såkalt totalisator.
Bevillingen gis for et tidsrum av inntil 5 år ad gangen og for et begrenset antall
ganger per år.
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konkurranser. I tillegg gir loven Norsk Tipping enerett til å drive tallspillet
Lotto.

It is awarded to organisations and companies which have been approved
by the appropriate ministry, and whose purpose is to inter alia support horse
breeding.
The ministry approves the different types of games and determines the rules
of the individual games.
The ministry determines for each type of game what portion of the stake goes
toward prizes.
The State’s share is determined by the King.
32. The licences were formerly tied to each individual racetrack. In 1982, the
Norsk Rikstoto Foundation, a non-profit foundation for the promotion of horse
sports, was established. This foundation was granted a license to operate the
national game known as V6. In 1995, amendments were made which entailed
inter alia that Norsk Rikstoto could be given the superordinate responsibility for
all totalisator gaming. The licenses were thereby attributed to the foundation,
which then enters into agreements with the individual managing company at
each racetrack. Even though the Totalisator Act allows for the granting of more
licenses, in the last decade only one license has been granted – to Norsk
Rikstoto which in practice thus enjoys an exclusive right to arrange horserace
betting.
33. Norsk Rikstoto shall contribute to the strengthening of horse sports, horse
husbandry, and Norwegian horse breeding, and the revenue which the
foundation earns through horse racing activities are used in their entirety for
these purposes. The system of the Totalisator Act thus entails in practice that
the profits from horserace betting return to horse breeding, through the nonprofit foundation Norsk Rikstoto.
34. Through the powers granted to it in the Totalisator Act, the Ministry of Agriculture
may direct how the foundation carries out its activities. Norsk Rikstoto is an
independently operating commercial foundation which is not subject to direct
political control. However, the Ministry of Agriculture appoints 1 of the 5
members of the board of directors, and otherwise also has influence on the
foundation. The Ministry approves the specific types of gaming, establishes
gaming rules and determines what percentage of the stake goes toward prizes
(the players’ share). A minor fee, set by the King, is paid to the State. Several
regulations have been issued under the Act. Control over whether acts and
regulations are followed is carried out by the Ministry of Agriculture, and further
also by the Gaming Board.
-- 154
120--

departement og som har til formål bl.a. å støtte hesteavlen.
Vedkommende departement godkjenner de enkelte spilleformer og fastsetter
spillereglene.
Vedkommende departement fastsetter for hver spilleform hvor stor del av
innsatsbeløpet som skal gå til gevinster.
Statens andel fastsettes av Kongen.
32. Bevillingene var tidligere knyttet til hver enkelt hesteveddeløpsbane. I 1982
ble Norsk Rikstoto etablert som en ideell stiftelse for hestesportens fremme.
Denne stiftelsen ble gitt bevilling til å drive riksspillet V6. I 1995 ble det gjort
endringer som blant annet innebar at Norsk Rikstoto kunne gis det overordnede
ansvaret for alt totalisatorspill. Bevillingene ble med dette lagt til stiftelsen, som
så inngår avtaler med det enkelte driftsselskap ved hver hesteveddeløpsbane.
Selv om totalisatorloven åpner for at det kan gis flere bevillinger, har det siste
tiåret bare én bevilling vært gitt – til Norsk Rikstoto, som i praksis dermed nyter
en eksklusiv rett til å anordne hesteveddeløp.
33. Norsk Rikstoto skal bidra til hestesportens fremme, hestehold, og norsk
hesteavl, og midlene som hesteveddeløpsaktiviteter innbringer stiftelsen, går
i sin helhet til disse formålene. Totalisatorlovens system innebærer dermed i
praksis at overskuddet fra hesteveddeløp føres tilbake til hesteavl, gjennom
den ideelle stiftelsen Norsk Rikstoto.
34. Gjennom hjemlene i totalisatorloven kan LMD styre hvordan stiftelsen utøver
sin virksomhet. Norsk Rikstoto er en selvstendig næringsdrivende stiftelse,
som ikke er underlagt direkte politisk kontroll. Departementet oppnevner
imidlertid 1 av 5 medlemmer av styret og har også ellers innflytelse på stiftelsen.
Departementet godkjenner de enkelte spilleformene og fastsetter spillereglene
og hvor stor del av innsatsbeløpet som skal gå til gevinster (spillerandeler).
Det betales en mindre statsavgift som fastsettes av Kongen. Det er gitt flere
forskrifter til loven. Kontroll med at lov og forskrifter følges, utøves av LMD, og
dessuten også av Lotteritilsynet.
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Den gis til organisasjoner og selskaper som er godkjent av vedkommende

35. The application from the Plaintiff for a licence was dismissed with reference to
the company not having as its aim “to support horse breeding,” and it is this
principle which is being specifically challenged.
EEA law
36. Article 31(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on the freedom of establishment of nationals of an EC Member
State or an EFTA State in the territory of any other of these States. This shall
also apply to the setting up of agencies, branches or subsidiaries by nationals
of any EC Member State or EFTA State established in the territory of any of
these States.
Freedom of establishment shall include the right to take up and pursue activities
as self-employed persons and to set up and manage undertakings, in particular
companies or firms within the meaning of Article 34, second paragraph, under
the conditions laid down for its own nationals by the law of the country where
such establishment is effected, subject to the provisions of Chapter 4.
37. Article 36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on freedom to provide services within the territory of the Contracting
Parties in respect of nationals of EC Member States and EFTA States who are
established in an EC Member State or an EFTA State other than that of the
person for whom the services are intended.
V	Written Observations
38. Pursuant to Article 20 of the Statute of the Court and Article 97 of the Rules of
Procedure, written observations have been received from:
-

the Plaintiff, represented by Jan Magne Juuhl-Langseth, advokat, and
Peter Dyrberg, advokat, Oslo;

-

the Defendants, represented by Fredrik Sejersted, advokat, Office of the
Attorney General (Civil Affairs), acting as Agent;

-

The Kingdom of Belgium, represented by Annick Hubert, Attaché with the
Directorate General Legal Affairs of the Federal Public Service for Foreign
Affairs, Foreign Trade and Development Cooperation, Geert Zonnekeyn,
advocaat, and Philippe Vlaemminck, advocaat, acting as Agents;
-- 156
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EØS-rett
36. EØS-avtalen artikkel 31(1) lyder:
I samsvar med bestemmelsene i denne avtale skal det ikke være noen
restriksjoner på etableringsadgangen for statsborgere fra en av EFs
medlemsstater eller en EFTA-stat på en annen av disse staters territorium. Dette
skal gjelde også adgangen til å opprette agenturer, filialer eller datterselskaper
for så vidt angår borgere fra en av EFs medlemsstater eller en EFTA-stat som
har etablert seg på en av disse staters territorium.
Etableringsadgangen skal omfatte adgang til å starte og utøve selvstendig
næringsvirksomhet og til å opprette og lede foretak, særlig selskaper som
definert i artikkel 34 annet ledd, på de vilkår som lovgivningen i etableringsstaten
fastsetter for egne borgere, med forbehold for bestemmelsene i kapitlet om
kapital.
37. EØS-avtalen 36(1) lyder:
Innen rammen av bestemmelsene i denne avtale skal det ikke være noen
restriksjoner på adgangen til å yte tjenester innen avtalepartenes territorium
for statsborgere i en av EFs medlemsstater eller en EFTA-stat som har etablert
seg i en annen av EFs medlemsstater eller EFTA-stat enn tjenesteytelsens
mottager.
V

Skriftlige innlegg
38. I medhold av artikkel 20 i vedtektene for EFTA-domstolen og artikkel 97 i
rettergangsordningen er skriftlige innlegg mottatt fra:
-

saksøker, representert ved advokat Jan Magne Juuhl-Langseth og advokat
Peter Dyrberg, advokatfirmaet Schjødt, Oslo,

-

saksøkte, representert ved advokat Fredrik Sejersted, Regjeringsadvokaten,

-

Kongeriket Belgia, representert ved Attaché with the Directorate General
Legal Affairs of the Federal Public Service for Foreign Affairs, Foreign Trade
and Development Cooperation Annick Hubert, advocaat Geert Zonnekeyn
og advocaat Philippe Vlaemminck,
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35. Saksøkers søknad om bevilling ble avslått under henvisning til at selskapet
ikke har til formål ”å støtte hesteavlen”, og det er dette prinsippet som angripes
direkte.

-

The Republic of Finland, represented by Elisabeth Bygglin, acting as
Agent;

-

The French Republic, represented by Géraud de Bergues and Claire
Bergeot-Nunes, acting as Agents;

-

The Federal Republic of Germany, represented by Moritz Lumma and
Clarissa Schulze-Bahr, acting as Agents;

-

The Hellenic Republic, represented by Katerina Samoni, Legal Advisor,
Nana Dafniou, Deputy Legal Advisor, and Maria Tassopoulou, Legal
Rapporteur, acting as Agents;

-

The Republic of Iceland, represented by Sesselja Sigurðardóttir First
Secretary and Legal Officer, and Finnur Þór Birgisson, First Secretary and
Legal Officer, acting as Agents;

-

The Kingdom of the Netherlands, represented by Hanna Sevenster and
Martijn de Grave, acting as Agents

-

The Portuguese Republic, represented by Luís Inez Fernandes, Director of
the Legal Affairs Service of the General Directorate of European Affairs at
the Ministry of Foreign Affairs, and Ana Paula Barros, Director of the Legal
Office of the Games Department at the Santa Casa de Misericórdia de
Lisbao, acting as Agents;

-

The Republic of Slovenia, represented by Tjaša Mihelič, State Attorney,
acting as Agent;

-

The Kingdom of Spain, represented by Dr. Fernando Díez Moreno, Spanish
State Lawyer, acting as Agent;

-

the EFTA Surveillance Authority, represented by Niels Fenger, Director,
and Per Andreas Bjørgan, Senior Officer, acting as Agents; and

-

The Commission of the European Communities, represented by Frank
Benyon, Principal Legal Adviser, and Enrico Traversa, Legal Adviser, acting
as Agents.

The Plaintiff
39. The Plaintiff’s submissions fall into three parts. It argues that the restrictions
entailed by the Norwegian legislation at issue cannot be justified since the
economic aims it attains are not just an incidental consequence of the policy
pursued; that these restrictions do not form part of a consistent and systematic
-- 158
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Republikken Finland, representert ved Elisabeth Bygglin,

-

Republikken Frankrike, representert ved Géraud de Bergues og Claire
Bergeot-Nunes,

-

Forbundsrepublikken Tyskland, representert ved Moritz Lumma og Clarissa
Schulze-Bahr,

-

Republikken Hellas, representert ved Legal Advisor Katerina Samoni,
Deputy Legal Advisor Nana Dafniou og Legal Rapporteur Maria
Tassopoulou,

-

Republikken Island, representert ved First Secretary og Legal Officer
Sesselja Sigurðardóttir, og First Secretary og Legal Officer Finnur Þór
Birgisson,

-

Kongeriket Nederlandene, representert ved Hanna Sevenster og Martijn
de Grave,

-

Republikken Portugal, representert ved Director of the Legal Affairs Service
of the General Directorate of European Affairs at the Ministry of Foreign
Affairs Luís Inez Fernandes og Director of the Legal Office of the Games
Department at the Santa Casa de Misericórdia de Lisbao Ana Paula
Barros,

-

Republikken Slovenia, representert ved State Attorney Tjaša Mihelič,

-

Kongeriket Spania, representert ved Spanish State Lawyer Dr. Fernando
Díez Moreno,

-

EFTAs Overvåkingsorgan (ESA), representert ved Director Niels Fenger
og Senior Officer Per Bjørgan,

-

Kommisjonen for De europeiske fellesskap (Kommisjonen), representert
ved Principal Legal Adviser Frank Benyon og Legal Adviser Enrico
Traversa.

Saksøker
39. Saksøkers anførsler er tredelte. Saksøker anfører at restriksjonene som følger
av den aktuelle norske lovgivningen, ikke kan rettferdiggjøres, da de økonomiske
målsetningene som lovgivningen oppfyller, er mer enn bare en sidevirkning
av den politikken som føres. Videre inngår restriksjonene ikke som en del
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gaming policy; and that the restrictions are neither suitable, necessary nor
proportionate under a classical proportionality test. In any case, the Defendants
have not lifted their burden of proof.
40. As to its argument that the revenue-producing effect of restricting gaming
services goes beyond an incidental consequence of the restrictive policy
adopted, the Plaintiff refers to the judgment in Zenatti.1 First, in the Plaintiff’s
interpretation of the case law, a State may not by any means have revenue
raising concerns as a basis for its gaming restrictions. Revenue has to be a
‘consequence’, not a purpose. Second, the consequence cannot be intended;
it has to be ‘incidental’. The Plaintiff associates Zenatti with more general
case law wherein economic aims cannot qualify as justification grounds for
restrictions on free movement.2 When the Court of Justice of the European
Communities (hereinafter the “ECJ”) exceptionally accommodates economic
concerns in the Member States, it either limits the notion of restriction
or explicitly recognises the economic concerns as justification grounds.
Furthermore, exceptions are made to the rule when the implication of doing
otherwise would be a direct threat to cornerstones of the State such as social
security and tax systems. Moreover, the concomitant occurrence of a non-valid
justification ground with a valid one does not detract from the latter provided
that the restriction can rest fully on this latter. In the Plaintiff’s view, however,
Zenatti does not fit into this background and does therefore not qualify as an
exception. The Plaintiff finally refers to the Fokus Bank judgment to support
the assumption that the presence of a non-valid justification ground invalidates
other possible justification grounds. 3
41. The Plaintiff argues that the burden of proof to show that revenue raising is
only an ‘incidental beneficial consequence’ and thereby complies with Zenatti
rests upon the Member State. In general, the Member State must at least be
able to show that considerations of economic nature were absent from the
decision-making process that fostered and maintained the restriction.
42. In conclusion, the Plaintiff maintains that the restrictions at issue do not pass
the Zenatti test. Even if the general ban on gaming may be justifiable, the
exceptions made to that ban, i.e. the creation and expansion of Norsk Tipping
and the allowance of Norsk Rikstoto and other entities, are based on economic
concerns. In any event, exceptions made to the general ban have to allow
1
2
3

Case C-67/98 Zenatti [1999] ECR I-7289. Further reference is made to Case C-243/01 Gambelli [2003] ECR I-13031.
Reference is made to Case C-264/96 ICI [1998] ECR I-4695.
Case E-1/04 Fokus Bank [2004] EFTA Court Report 11, at paragraph 33.
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40. Når det gjelder anførselen om at den inntektsskapende virkningen av å
begrense ytelsen av pengespilltjenester, går ut over det å være en sidevirkning
av den restriktive politikken som er valgt, viser saksøker til dommen i Zenatti.1
For det første, slik saksøker tolker rettspraksis, får en stat ikke i det hele tatt
støtte seg på hensyn til å frembringe inntekter som grunnlag for restriksjoner
på pengespill. Inntekter må være en ”virkning”, ikke et formål. For det andre
får virkningen ikke være tilsiktet; den må være en ”sidevirkning”. Saksøker
knytter Zenatti sammen med mer generell rettspraksis, som gir anvisning
på at økonomiske hensyn ikke kan begrunne restriksjoner på den frie
bevegeligheten.2 Når EF-domstolen helt unntaksvis imøtekommer økonomiske
hensyn i medlemsstatene, snevrer domstolen enten inn restriksjonsbegrepet
eller den anerkjenner eksplisitt at de aktuelle økonomiske hensynene kan
begrunne restriksjoner. Videre gjøres det unntak fra regelen der konsekvensen
av ikke å gjøre det ville være en direkte trussel mot statens hjørnestener,
slik som trygde- og skattesystemer. Dessuten undergraves ikke en gyldig
begrunnelse av den medvirkende forekomsten av en ikke gyldig begrunnelse,
forutsatt at restriksjonene i sin helhet lar seg opprettholde med den gyldige
begrunnelsen alene. Slik saksøker ser det, passer imidlertid ikke Zenatti inn
i denne bakgrunnen og kan derfor ikke anses å utgjøre et unntak. Saksøker
viser til slutt til Fokus Bank-dommen for å underbygge antagelsen om at
forekomsten av en ikke gyldig begrunnelse her ugyldiggjør andre mulige
begrunnelser.3
41. Saksøker argumenterer videre med at bevisbyrden for å vise at det å frembringe
inntekter bare er en ”gunstig sidevirkning”, og dermed overholder Zenatti, ligger
på medlemsstaten. I alminnelighet må medlemsstaten i det minste kunne vise
at hensyn av økonomisk art ikke ble tatt i betraktning i beslutningsprosessen
som frembrakte og fastholdt restriksjonen.
42. Avslutningsvis fastholder saksøker at de aktuelle restriksjonene ikke består
Zenatti-testen. Selv om det alminnelige forbudet mot pengespill kan tenkes
rettferdiggjort, er unntakene fra dette forbudet, det vil si særlig opprettelsen
og utvidelsen av Norsk Tipping, tillatelsen av Norsk Rikstoto og andre foretak,
basert på økonomiske hensyn. I hvert fall må unntak fra det alminnelige
1
2
3

Sak C-67/98 Zenatti [1999] ECR I-7289. Det vises også til Sak C-243/01 Gambelli [2003] ECR I-13031.
Det vises til Sak C-264/96 ICI [1998] ECR I-4695.
Sak E-1/04 Fokus Bank [2004] EFTA Court Report 11, avsnitt 33.
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av en konsistent og systematisk pengespillpolitikk, og de er verken egnede,
nødvendige eller forholdsmessige etter en klassisk proporsjonalitetstest. Og
uansett har saksøkte ikke oppfylt sin bevisbyrde.

foreign operators into the market in order not to be discriminatory. Reserving
the market for national actors in order to ensure income for national activities
runs contrary to EEA law.
43. As regards the plea that the restrictive measures at issue do not form part
of a consistent and systematic gaming policy, the Plaintiff refers to the test
established in Gambelli,4 which is to be distinguished from the suitability test.
In the Plaintiff’s view, this test is not fulfilled in the present case. If the aim
pursued is to limit gaming, then the extensive marketing of games run by
Norsk Tipping and other entities, as well as the expansion of games, may not
be allowed. Moreover, the activities of Norsk Tipping and Norsk Rikstoto are
not targeted to address the concerns that presumably should underlie their
monopolies. Furthermore, there is a confusion of interests and functions in
the administration of Norsk Tipping. In that respect, the Plaintiff points out that
the monopoly is administered entirely by the Ministry for Culture and Church
Affairs, i.e. the same Ministry that has to distribute the proceeds of gaming and
thus at the same time has an interest in enhancing the proceeds and ensuring
that gaming is limited. Finally, the Plaintiff doubts that combating criminality
is better served by directing consumers to Norsk Tipping’s games than to the
Plaintiff’s games, given the fact that the latter are subject to UK legislation and
administrative praxis aiming at crime prevention.
44. As regards the submission that the Norwegian gaming legislation is
disproportionate, the Plaintiff invites the Court to apply what is referred to as
the ‘classical proportionality test’, i.e. a test encompassing strict assessments
of suitability, necessity and overall proportionality, 5 or at least spell out clearly to
the referring court what that test entails. In the Plaintiff’s view, the proportionality
test applied by the Defendants is too lax, in that reference to the aims pursued
is deemed sufficient in order to lift their burden of proof. The Plaintiff concedes
that in the sector of gaming in particular, the ECJ acknowledged in Schindler,
Läärä and Zenatti, based on moral, religious and cultural factors, that the
national authorities have a margin of appreciation sufficient to enable them
to determine what consumer protection and the preservation of public order
require. However, in Gambelli, that Court referred to Kraus and Gebhard, two
judgments outside the gaming sector laying down the classical proportionality
test. From this, the Plaintiff derives that the classical proportionality test is to be
4
5

Case C-243/01 Gambelli,at paragraphs 67 – 69.
Reference is made to Case C-212/97 Centros [1999] ECR I-1459 (suitability and proportionality); Case C-79/01 Payroll Data
Services [2002] ECR I-4881 (suitability and necessity); Case E-9/00 EFTA Surveillance Authority v Norway [2002] EFTA Court
Report 72 (necessity and proportionality); Case C-208/00 Überseering [2002] ECR I-9919 (necessity and proportionality).
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4
5

Gambelli jf. ovenfor, avsnitt 67–69.
Det vises til Sak C-212/97 Centros [1999] ECR I-1459 (egnethet og forholdsmessighet), Sak C-79/01 Payroll Data Services
[2002] ECR I-4881 (egnethet og nødvendighet), Sak E-9/00 EFTA Surveillance Authority v Norway [2002] EFTA Court Report 72
(nødvendighet og forholdsmessighet) og Sak C-208/00 Überseering [2002] ECR I-9919 (nødvendighet og forholdsmessighet).
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forbudet slippe utenlandske operatører inn på markedet for ikke å være
diskriminerende. Å forbeholde markedet for nasjonale aktører, for å sikre
inntekter til nasjonale aktiviteter, strider mot EØS-retten.
43. Når det gjelder anførselen om at de aktuelle restriktive tiltakene ikke inngår
som en del av en konsistent og systematisk pengespillpolitikk, viser saksøker
til testen etablert i Gambelli,4 som må anses å skille seg fra egnethetstesten.
Slik saksøker ser det, er denne testen ikke oppfylt i den foreliggende saken.
Dersom målet som forfølges, er å begrense spill om penger, kan en ikke tillate
utstrakt markedsføring av Norsk Tipping og andres spill, foruten utvidelse
av slike spill. Dessuten er ikke Norsk Tipping og Norsk Rikstotos aktiviteter
rettet mot å ivareta de hensynene som formentlig skulle ligge til grunn for
deres monopol. Videre er det en sammenblanding av interesser og oppgaver
i ledelsen av Norsk Tipping. I så henseende påpeker saksøker at ledelsen
av monopolet helt og fullt ligger til KKD, det vil si det samme departementet
som skal fordele avkastningen fra pengespillene og som dermed både har
en interesse i å øke avkastningen og i å sikre at spill om penger begrenses.
Til sist trekker saksøker i tvil at kriminalitetsbekjempelsen er bedre tjent med
at forbrukerne ledes til Norsk Tippings spill enn til saksøkers spill, gitt at
sistnevnte er underlagt britisk lovgivning og forvaltningspraksis som sikter til å
forebygge kriminalitet.
44. Når det gjelder anførselen om at den norske pengespillovgivningen er
uforholdsmessig, anmoder saksøker EFTA-domstolen om å anvende det som er
vist til som den ”klassiske proporsjonalitetstesten”, det vil si en test som omfatter
streng prøving av egnethet, nødvendighet og samlet forholdsmessighet,5 eller
i det minste gjøre det klart for den foreleggende domstolen hva denne testen
innebærer. Slik saksøker ser det er proporsjonalitetstesten som anvendes av
saksøkte, for slapp, ved at det å henvise til målene som forfølges, er ansett
tilstrekkelig til å oppfylle saksøktes bevisbyrde. Saksøkte erkjenner at i den
særskilte pengespillsektoren har EF-domstolen, basert på moralske, religiøse
og kulturelle faktorer, i Schindler, Läärä og Zenatti anerkjent at nasjonale
myndigheter har tilstrekkelig skjønnsmargin til å gi dem muligheten til å fastsette
hva som kreves av hensyn til forbrukervern og vern av offentlig orden. I Gambelli
viste imidlertid EF-domstolen til to dommer fra utenfor pengespillsektoren,
Kraus og Gebhard, der den klassiske proporsjonalitetstesten er nedfelt. Av
dette utleder saksøker at den klassiske proporsjonalitetstesten skal anvendes

applied when the concerns of public morality are exhausted, and only the more
tangible justification grounds – consumer protection and fighting criminality
– are available. The public morality ground ceases to be relevant when the
State accepts that there shall be a market for gaming, as it does in Norway.
In assessing the concerns submitted by the Defendants in order to justify
the restrictive legislation, the Plaintiff comes to the conclusion that besides
elimination of private profit, all other concerns relate to tangible justification
grounds.
45. Behind the exclusion of private profit, the Plaintiff suspects the concern to
prevent the money spent on gaming from going abroad and to prevent free
competition. To accept the exclusion of competition as a justification ground
for a restriction which in itself amounts to the exclusion of competition would
make no sense. Furthermore, the exclusion of private profit does not relate to
the concern of limiting gambling in the Plaintiff’s view. The Plaintiff concludes
therefore that limiting the possibility of private enrichment on gaming can not
qualify as a justification ground.
46. In addition, the Plaintiff submits that the concern of keeping the amount of
gaming in society at a moderate and socially acceptable level remains vague
and, in any event, could be attained through less restrictive means such as
regulating location of shops, advertising, limits on premiums, etc. As to the
concern of channelling profits in their entirety to charitable, humanitarian and
socially beneficial activities, the Plaintiff notes, firstly, that this brings the illicit
concern of limiting the possibility of private enrichment on gaming back into
the case. Secondly, Norsk Tipping being a monopoly, there are presumably
efficiency losses to the detriment of consumers and the noble causes served.
Thirdly, the concern is in its essence economic as Norsk Tipping was created to
alleviate the State budget. Fourthly, the concern can be met by less restrictive
measures. Fifthly, the Plaintiff maintains that it always has been willing to
accommodate concerns of the Norwegian authorities as to ensure that noble
causes will benefit from its activities.
47. The Plaintiff suggests answering the questions as follows:
Articles 31 and 36 EEA must be interpreted as precluding the present
Norwegian legislation which prohibits the establishment in Norway of, as
well as the providing and marketing of gaming by an economic operator from
another EEA State who is approved under the national law of that State.
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45. Bak utelukkelsen av privat profitt mistenker saksøker at en finner hensynet til
å hindre penger brukt på spill i å gå ut av landet og til å hindre fri konkurranse.
Å godta utelukkelsen av konkurranse som grunnlag for en restriksjon som i
seg selv innebærer en utelukkelse av konkurranse, ville ikke gi noen mening.
Videre er utelukkelsen av privat profitt ikke knyttet til hensynet til å begrense
hasardspill, slik saksøker ser det. Saksøker konkluderer derfor med at det å
begrense privat berikelse på pengespill, ikke kan utgjøre noe grunnlag for å
rettferdiggjøre restriksjoner.
46. For øvrig anfører saksøker at hensynet til å holde mengden spill om penger
i samfunnet på et moderat og sosialt akseptabelt nivå, forblir vagt og uansett
kunne ivaretas med mindre restriktive midler slik som å regulere hvor
utsalgssteder får ligge, markedsføring, begrensninger på gevinster, osv.
Hva gjelder hensynet til å kanalisere avkastningen i sin helhet til veldedige,
humanitære og samfunnsnyttige aktiviteter, påpeker saksøker for det første
at dette bringer inn igjen i saken det ikke tillatte hensynet til å begrense
mulighetene for privat berikelse på pengespill. For det andre, siden Norsk
Tipping er et monopol, har en trolig effektivitetstap til skade for forbrukerne
og de edle formålene som systemet tjener. For det tredje er hensynet i sin
kjerne et økonomisk hensyn, siden Norsk Tipping ble opprettet for å avlaste
statsbudsjettet. For det fjerde kan hensynet ivaretas med mindre restriktive
midler. For det femte fremholder saksøker at selskapet alltid har vært villig til å
imøtekomme norske myndigheters vektlegging av at edle formål skal dra nytte
av selskapets aktiviteter.
47. Saksøker foreslår at spørsmålene besvares som følger:
EØS-avtalen artikkel 31 og 36 EEA må forstås slik at de er til hinder for den
gjeldende norske lovgivningen, som forbyr etablering i Norge, så vel som
formidling og markedsføring, av en økonomisk aktør fra en annen EØS-stat,
som er godkjent etter denne statens nasjonale rett.
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når hensynene til offentlig moral er uttømt, og det bare gjenstår de mer
materielle grunnlagene for å rettferdiggjøre restriksjoner, nemlig forbrukervern
og kriminalitetsbekjempelse. Hensynet til offentlig moral er ikke lenger relevant
når staten aksepterer at det skal være et marked for pengespill, slik staten
har akseptert i Norge. Ved vurderingen av hensynene som saksøkte har gjort
gjeldende for å rettferdiggjøre den restriktive lovgivningen, kommer saksøker
til den konklusjon at bortsett fra hensynet til å rydde av veien privat profitt,
knytter alle de andre hensynene seg til materielle grunnlag for å rettferdiggjøre
restriksjoner.

The Defendants
48. At the outset, the Defendants submit that there is neither direct nor any form
of indirect discrimination in the case at hand. National restrictions on gaming
can therefore be justified with reference to imperative requirements such as
the prevention of compulsive gambling, consumer protection for the players,
restricting the volume of gambling out of other moral or social considerations,
protecting public order, preventing crime and fraud, and preventing gaming
from being a source of private profit. As regards national exclusive rights
arrangements on gaming, the ECJ has specifically recognised that they
legitimately strengthen public control and responsibility, and also that they
may legitimately serve the purpose of “confining the desire to gamble and
the exploitation of gambling within controlled channels”.6 Such considerations
must be taken together and evaluated as a whole. Financial considerations,
on the other hand, are not legitimate. However, if a national restriction is
otherwise based on legitimate objective requirements, the fact that it also
serves objectives of a financial nature does not impair the justification. The
Defendants interpret Zenatti to the effect that such economic considerations
cannot in themselves be part of the legal justification for the restriction. They
may only be accessory (incidental) advantages and as such are legitimate. But
when assessing whether a national restriction is based on recognised public
interest considerations, they have to be subtracted. The test is then whether
the remaining considerations behind the legislation are sufficient to objectively
justify the restriction.
49. The Defendants argue that the reason behind excluding private commercial
profit as far as possible from the gaming sector in Norway is threefold. First,
there is the moral imperative that private persons should not profit from the
misfortune of others. Second, private profit is the most important market
incitement, and should therefore be suppressed or excluded if the aim is
to contain gambling. Third, national legislators wanted to reserve gambling
revenue as a source of income for charitable and socially beneficial causes.
In this way, the requirement to prevent gaming from being a source of private
commercial profit can both be a legitimate aim in itself, and a means to achieve
other ends, namely to restrict and diminish gaming volume and opportunities,
by eliminating commercial competition. The Defendants emphasise that the
qualification of elimination of private profit as legitimate is restricted to the
gaming sector and is not transferable to other sectors of the economy.
6

Reference is made to Case C-124/97 Läärä [1999] ECR I-6067, at paragraph 37 and Case C-67/98 Zenatti, at paragraph 35.

-- 166
126--

48. Innledningsvis anfører saksøkte at det verken foreligger direkte eller noen
form for indirekte diskriminering i denne saken. Nasjonale restriksjoner på
pengespill kan derfor rettferdiggjøres under henvisning til tvingende hensyn
slik som forebyggelse av spilleavhengighet, forbrukervern for spillerne,
begrensning av omfanget av hasardspill ut fra andre moralske eller sosiale
overlegninger, vern av offentlig orden, forebyggelse av kriminalitet og svindel
og det å hindre at pengespill skal være en kilde til privat profitt. Når det gjelder
nasjonale enerettsordninger for pengespill, har EF-domstolen uttrykkelig
anerkjent at disse på en legitim måte styrker offentlig kontroll og ansvar, og at
de også på en legitim måte kan tjene formålet om å ”lede spillebegjæret og
utnyttelsen av pengespill inn i kontrollerte baner”.6 Slike hensyn må betraktes
samlet og vurderes som et hele. Derimot er økonomiske hensyn ikke legitime.
Men hvis en nasjonal restriksjon for øvrig er basert på legitime og objektive
hensyn, kan det faktum at restriksjonen også tjener formål av økonomisk art,
ikke svekke begrunnelsen for restriksjonen. Saksøkte forstår Zenatti på den
måten at slike økonomiske hensyn ikke i seg selv kan utgjøre en del av den
rettslige begrunnelsen for restriksjonen. De får bare være aksessoriske fordeler
(gunstige sidevirkninger) og er som sådanne legitime. Men ved vurderingen av
om en nasjonal restriksjon er basert på allmenne hensyn, må de ses bort fra.
Testen er da om de gjenværende hensynene bak lovgivningen er tilstrekkelige
til objektivt å rettferdiggjøre restriksjonen.
49. Saksøkte fremholder at grunnen til i så stor utstrekning som mulig å utelukke
privat kommersiell profitt fra pengespillsektoren i Norge, er tredelt. For det første
har en det moralske imperativ at private personer ikke skal kunne slå mynt på
andres ulykke. For det andre er privat profitt det viktigste markedsincentivet og
burde derfor holdes nede eller utelukkes hvis målet er å begrense hasardspill.
For det tredje ønsket lovgiveren å forbeholde inntekter fra hasardspill som en
inntekstkilde for veldedige og samfunnsnyttige formål. På denne måten kan det
å hindre pengespill fra å være en kilde til privat kommersiell profitt både være
et legitimt mål i seg selv og et middel til å nå andre mål, nemlig en begrensning
av og minskning i det totale omfanget av spill om penger og tilbudet av slike
spill, ved å rydde av veien kommersiell konkurranse. Saksøkte understreker
at legitimiteten av å rydde av veien privat profitt er begrenset til å gjelde på
pengespillområdet, og ikke kan overføres til andre sektorer i økonomien.
6

Det vises til Sak C-124/97 Läärä [1999] ECR I-6067, avsnitt 37 og Zenatti, jf. ovenfor, avsnitt 35.
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Saksøkte

50. As regards the suitability of the Norwegian legislation at issue, the Defendants
maintain that it is primarily for the national authorities to assess which measures
are best suited to address gambling problems.7 In the Defendants’ view, the
requirement of consistency introduced by Gambelli should be confined to cases
where there is reason to suspect arbitrary discrimination or protectionism. The
Court is invited to advise the national courts to stick to the ordinary suitability
test as laid down in the first four gaming judgments given by the ECJ. In the
alternative, the Defendants argue for a test confined to testing the consistency
of the restrictions in themselves. As a second alternative, however deemed
an almost impossible criterion for judicial review, the Defendants suggest a
wide and general consistency test to check whether the contested measure is
a consistent and systematic part of national gaming policy as a whole. If so,
then all aspects of national gaming policy and regulation would have to be
included.
51. In the Defendants’ opinion, the marketing of existing games may be a relevant
element among many others in the evaluations, but not the most important or
decisive one. If one accepts the concept of public exclusive rights and other
restrictions as a legitimate and suitable way of regulating the gaming sector,
then it is necessary to give these public entities a certain possibility to market
and develop their portfolios. The more moderate and responsible the public
gaming portfolio is, the greater the need for a certain level of marketing, in order
for it to compete with the far more aggressive and addictive forms of gaming
offered over the Internet from abroad. The Defendants therefore contend that
there is nothing inconsistent in the marketing of the gaming portfolio of Norsk
Tipping and Norsk Rikstoto.
52. As regards the review of “necessity” in the gaming sector, the Defendants
again hold the view that, under the case law of the ECJ, it is primarily for the
national authorities to determine not only the level of restriction which they
seek in the gaming and lotteries sector, but also to decide which means and
legal instruments are appropriate and necessary in order to achieve this.8 The
Defendants opine that, if a gaming restriction is found to be legitimate and
suitable, then it should be for the national authorities (and not the courts) to
assess whether it is also necessary. The Court should therefore advise the
national courts that unless there are reasons to believe that the contested
7

8

Reference is made, inter alia, to Case C-6/01 Anomar [2003] ECR I-8621, at paragraph 87, and to Case C-124/97 Läärä,
at paragraph 37, where the ECJ, in the Defendants’ opinion, found that exclusive rights systems such as those found in the
Norwegian gaming and lottery legislation are suitable for achieving legitimate aims.
Reference is again made to Case C-6/01 Anomar, at paragraph 87.
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51. Etter saksøktes oppfatning kan markedsføring av eksisterende spill være et
relevant element blant mange andre i vurderingene, men ikke det viktigste
eller det avgjørende. Hvis man godtar konseptet om offentlige eneretter og
andre restriksjoner som en legitim og egnet måte å regulere pengespillsektoren
på, så er det nødvendig å gi disse offentlige foretakene en viss mulighet til
å markedsføre og utvikle sine porteføljer. Jo mer moderate og ansvarlige
de offentlige pengespillporteføljene er, jo større er behovet for et visst nivå
med markedsføring, for at denne porteføljen skal konkurrere med de langt
mer aggressive og avhengighetsskapende formene for pengespill som tilbys
over internett utenlandsfra. Saksøkte fremholder derfor at det ikke er noe
inkonsistent i markedsføringen av pengespillporteføljen til Norsk Tipping og
Norsk Rikstoto.
52. Når det gjelder prøvingen av ”nødvendighet” i pengespillsektoren, er saksøkte
igjen av den oppfatning at det etter EF-domstolens praksis primært ligger
til nasjonale myndigheter ikke bare å fastsette restriksjonsnivået som de
søker å oppnå i pengespill- og lotterisektoren, men også å bestemme hvilke
midler og rettslige instrumenter som er hensiktsmessige og nødvendige for å
oppnå dette.8 Saksøkte mener at hvis en pengespillrestriksjon finnes å være
legitim og egnet, så bør det ligge til de nasjonale myndighetene (og ikke til
domstolene) å bedømme om den også er nødvendig. EFTA-domstolen bør
7

8

Det vises blant annet til Sak C-6/01 Anomar [2003] ECR I-8621, avsnitt 87 og Läärä, jf. ovenfor, avsnitt 37, der EF-domstolen, etter
saksøktes oppfatning, fant at enerettssystemer slik som de som finnes i den norske pengespill- og lotterilovgivningen, er egnet til
å oppnå legitime målsetninger.
Det vises igjen til Anomar, jf. ovenfor, avsnitt 87.
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50. Når det gjelder egnetheten av den aktuelle norske lovgivningen, hevder
saksøkte at det primært ligger til nasjonale myndigheter å bedømme hvilke
tiltak som er best egnet til å ta tak i problemene med hasardspill.7 Saksøktes
ser det slik at kravet til konsistens som ble introdusert i Gambelli, bør være
forbeholdt saker der det er grunn til mistanke om vilkårlig diskriminering eller
proteksjonisme. EFTA-domstolen anmodes om å gi de nasjonale domstolene
det råd å holde seg til den alminnelige egnethetstesten som er nedfelt i de
fire første pengespilldommene fra EF-domstolen. Subsidiært hevder saksøker
at testen må være begrenset til en test av konsistensen i tiltakene selv. Atter
subsidiært, om enn av saksøkte ansett for å være et nær umulig kriterium
for rettslig overprøving, antyder saksøke en vid og generell konsistenstest
for å prøve om det omtvistede tiltaket er en konsistent og systematisk del av
nasjonal pengespillpolitikk som et hele. I så fall vil alle aspekter ved nasjonal
pengespillpolitikk og -regulering måtte inkluderes.

rules are in fact discriminatory or protectionist, then the courts should confine
themselves to reviewing the justification and suitability of the rules. In the
alternative, the Defendants argue for a moderate review in a sensitive sector
such as gaming, confined to checking that the necessity assessments of the
national authorities are not wrong or manifestly inappropriate. A strict and
complete review, without leaving the national legislator any particular margin
in this regard, would be impossible to reconcile with the case law of the ECJ,
according to the Defendants.
53. The Defendants suggest answering the first question in the negative, referring
to Läärä, where the ECJ held that a public exclusive rights system might be
suitable and necessary as regards the operation of gaming machines, and
that this was the national authorities’ own assessment to determine. In the
Defendants’ opinion, the same argument must apply to other forms of gaming
and lotteries. As regards the second question, the Defendants maintain that
the de facto exclusive right of Norsk Rikstoto to organise horse racing, which
not only moderates and confines horserace betting, but also ensures that the
revenues generated by this activity are channelled back into the equine sector
itself, is not precluded by EEA law. In the Defendants’ view, the principles
laid down by the ECJ in other parts of the gaming and lotteries sector must
apply equally to the regulation of horserace betting. As to the third question
of whether it is legitimate for national authorities to grant gaming and lottery
licenses only to non-profit charities and other socially beneficial foundations and
organisations, the Defendants maintain that this is a suitable legal instrument
for confining and moderating gaming, at least as long as it is used only for the
smaller and less problematic forms of gaming. The Defendants furthermore
argue that the fourth question on limiting private profit in the gaming sector
falls into two halves, to which the answers are different. The first half of the
question should be whether it may be a legitimate part of the justification
for national gaming restrictions that the revenues generated should go to
humanitarian and socially beneficial purposes, or whether this should be seen
as an illegitimate “purely financial” concern. In the Defendants’ view, this is to
be answered in accordance with its earlier remarks. The second half of the
question should be whether preventing the operation of gaming from being a
source of private profit and a market incentive can in itself be regarded as a
legitimate concern. The Defendants plead for that question to be answered in
the affirmative.
-- 170
128--

53. Saksøkte foreslår å besvare det første spørsmålet benektende, under
henvisning til Läärä, der EF-domstolen fant at et offentlig enerettssystem kan
være egnet og nødvendig for så vidt gjelder det å drive gevinstautomater, og
at det var nasjonale myndigheters eget valg å avgjøre dette. Etter saksøktes
oppfatning må det samme gjelde andre former for pengespill og lotterier.
Når det gjelder det andre spørsmålet, hevder saksøkte at EØS-retten ikke
er til hinder for Norsk Rikstotos de facto enerett til å anordne hesteveddeløp,
som ikke bare modererer og begrenser denne aktiviteten, men også sikrer
at inntektene som den gir, kanaliseres tilbake til hestesektoren selv. Etter
saksøktes oppfatning må prinsippene som er nedfelt av EF-domstolen i andre
deler av pengespill- og lotterisektoren, gjelde tilsvarende for reguleringen
av hesteveddeløp. Når det gjelder det tredje spørsmålet, om det er legitimt
for nasjonale myndigheter å gi pengespill- og lotteribevillinger kun til ideelle
veldedige og andre samfunnsnyttige stiftelser og organisasjoner, hevder
saksøkte at dette er et egnet rettslig instrument til å begrense og moderere
spill om penger, i hvert fall så lenge det utelukkende brukes for de mindre og
lite problematiske formene for pengespill. Saksøkte anfører videre at det fjerde
spørsmålet, om begrensning av privat profitt i pengespillsektoren, er todelt,
med ulikt svar for hver del. Den første delen av spørsmålet bør være om det
kan være en legitim del av begrunnelsen for nasjonale pengespillrestriksjoner
at inntektene herfra skal gå til humanitære og samfunnsnyttige formål, eller
om dette bør ses som et illegitimt og ”rent økonomisk” hensyn. Etter saksøktes
oppfatning må dette besvares i overensstemmelse med saksøktes tidligere
merknader. Den andre halvdelen av spørsmålet bør være om det å hindre at
drift av pengespill kan være en kilde til privat profitt og et markedsincentiv, i seg
selv kan betraktes som et legitimt hensyn. Saksøkte anfører at det spørsmålet
må besvares bekreftende.
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derfor gi nasjonale domstoler det råd at med mindre det er grunn til å tro at de
omtvistede reglene i virkeligheten er diskriminerende eller proteksjonistiske,
så bør domstolene begrense seg til å prøve begrunnelsen for og egnetheten
av reglene. Subsidiært går saksøkte inn for en tilbakeholden prøving i en
sensitiv sektor slik som pengespill; en prøving begrenset til hvorvidt nasjonale
myndigheters bedømmelse av nødvendigheten ikke er gal eller åpenbart
urimelig. En streng og altomfattende prøving, uten å gi nasjonal lovgiver noe
særskilt spillerom i så henseende, ville ifølge saksøkte være umulig å forene
med EF-domstolens praksis.

54. Finally, as regards the fifth question on the prohibition of providing and
marketing gaming approved in another EEA State, the Defendants deem the
prohibition on marketing of gaming from other countries an inherent part and
natural consequence of the other national gaming restrictions, rather than
a new restriction in itself.9 If a certain game is not licensed and permitted
to operate then it follows that it should not be allowed to be marketed.
Furthermore, a prohibition on marketing of unlicensed games such as that
laid down in Article 11 of the Lottery Act is non-discriminatory and indistinctly
applicable. At the same time, it is clear that the most important effect of such
a rule is to prohibit the cross-border offering and marketing of games and
lotteries from other countries, including EEA States. Considering that one
Member State having opted for a certain level of protection as regards gaming
does not mean that another Member State may not choose another and more
restrictive level,10 the Defendants argue that Member States with strict gaming
restrictions can not be obliged to accept cross-border marketing of gaming
from more liberal countries. In this context, they emphasise that the need to
prohibit marketing of unlicensed games has become even more imperative in
recent years as the Internet has made all kinds of money games accessible
to consumers. In the Defendants’ opinion, it would even be inconsistent and
structurally unsystematic within a restrictive national gaming regime to allow
for the marketing and offering of unlicensed gaming, whether domestic or from
abroad. Even if a specific kind of gaming has a licence to operate in another
Member State such as the UK, this does not mean that it is legally licensed
and permitted to operate in other countries, as the reach of the foreign licence
only refers to that national jurisdiction.
55. The Defendants suggest answering the questions as follows:
(1) Articles 31 and/or 36 EEA do not preclude national legislation which
establishes that certain forms of gaming can only be offered by a State-owned
gaming company which channels its profits to cultural and sports purposes,
such as under the Norwegian 1992 Gaming Act, in view of the public interest
objectives which justify it.
(2) Articles 31 and/or 36 EEA do not preclude national legislation which
establishes that licences to offer horserace betting may only be granted to
non-profit organisations or companies whose aim is to support horse breeding,
9
10

Reference is made to Case C-275/92 Schindler, at paragraph 62.
Reference is made to Case C-124/97 Läärä, paragraph 36.
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55. Saksøkte foreslår at spørsmålene besvares som følger:
(1) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for nasjonal
lovgivning som, tatt i betraktning de allmenne hensynene som rettferdiggjør
dette, fastlegger at visse former for pengespill bare kan tilbys av et statseid
pengespillselskap som fordeler sine inntekter til kultur- og idrettsformål, slik
som etter den norske pengespilloven 1992.
(2) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for nasjonal
lovgivning som, tatt i betraktning de allmenne hensynene som rettferdiggjør
dette, fastlegger at bevilling til å tilby hesteveddeløp bare får gis til ideelle
9
10

Det vises til Sak C-275/92 Schindler [1994] ECR I-1039, avsnitt 62.
Det vises til Läärä, jf. ovenfor, avsnitt 36.

129 - 173

Case E-3/06
Ladbrokes
Ltd.
Case E-1/06 EFTA Surveillance
Authority
v Norway

54. Til slutt, når det gjelder det femte spørsmålet, om forbudet mot å formidle
og markedsføre pengespill godkjent i en annen EØS-stat, anser saksøkte
forbudet mot markedsføring av pengespill fra andre land som en iboende del
og naturlig følge av de øvrige nasjonale pengespillrestriksjonene, snarere enn
en ny restriksjon i seg selv.9 Hvis et bestemt spill ikke har tillatelse og er tillatt
drevet, så følger det at det ikke bør tillates markedsført. Videre er et forbud mot
markedsføring av spill som ikke har tillatelse, slik som forbudet i lotteriloven §
11, ikke-diskriminerende, og det gjelder likt for alle. Samtidig er det klart at den
viktigste virkningen av en slik regel er å forby grenseoverskridende tilbud og
markedsføring av pengespill og lotterier fra andre land, inkludert EØS-stater.
Tatt i betraktning at en der en medlemsstat har valgt et beskyttelsesnivå når det
gjelder pengespill, så betyr ikke det at en annen medlemsstat ikke får velge et
annet og mer restriktivt nivå,10 anfører saksøkte at medlemsstater med strenge
pengespillrestriksjoner ikke kan være forpliktet til å godta grenseoverskridende
markedsføring av pengespill fra mer liberale land. I denne sammenhengen
fremhever saksøkte at behovet for å forby markedsføring av spill som ikke har
tillatelse, har blitt enda mer påtrengende de senere årene, ettersom internett
har gjort all slags pengespill tilgjengelige for forbrukerne. Etter saksøktes
oppfatning ville det til og med være inkonsistent og strukturelt sett usystematisk
innenfor et restriktivt nasjonalt pengespillregime å skulle tillate markedsføring
og tilbud av ikke pengespill som ikke har tillatelse, det være seg innenlands
eller utenlandsfra. Selv om en særskilt form for pengespill har en tillatelse til å
bli drevet i en annen medlemsstat, slik som Storbritannia, betyr ikke dette at
det har lovlig tillatelse og er tillatt drevet i andre land, siden rekkevidden av den
utenlandske tillatelsen bare omfatter den nasjonale jurisdiksjonen.

such as under the Norwegian 1927 Totalisator Act, in view of the public interest
objectives which justify it.
(3) Articles 31 and/or 36 EEA do not preclude national legislation which
establishes that licenses for certain forms of gaming may only be granted
to non-profit organisations and associations with a humanitarian or socially
beneficial purpose, such as under the Norwegian 1995 Lottery Act, in view of
the public interest objectives which justify it.
(4) It is a legitimate public requirement under EEA law for the national
legislator to hold that the operation of gambling should not be a source of
private commercial profit. It is furthermore legitimate for the national legislator
to channel the revenues generated by gambling to humanitarian and socially
beneficial purposes (including sports and culture) as long as this is an accessory
advantage of the national legislation and not in itself the sole justification
for it.
(5) Article 36 EEA does not preclude a national statutory provision which
forbids the providing and marketing of gaming and lotteries which are not
licensed to operate in Norway.
The Kingdom of Belgium
56. On the first question, the Kingdom of Belgium submits that it is the prerogative
of national governments to decide whether and how the revenues of gaming
should exclusively be given to charities. In Läärä, the ECJ emphasised
that a monopoly has considerable advantages compared to non-exclusive
organisation models in view of the allocation of the revenues of gaming
activities to charity and in order to avoid risks of crime and fraud.11 Furthermore,
the ECJ leaves a considerable margin of discretion to national governments
with regard to which specific public interest objectives to pursue and which
legal instruments to use for attaining these objectives.12 According to that
jurisprudence, the limited authorisation on the basis of special or exclusive
rights granted or assigned to certain bodies falls within the ambit of such public
interest objectives.
57. With regard to the second question, the Kingdom of Belgium assumes that
the provisions of the Totalisator Act are justified by imperative public interest
requirements. The limitations on horserace betting appear to meet the objective
11
12

Case C-124/97 Läärä, paragraph 41.
Reference is made, in particular to Case C-6/01 Anomar, at paragraph 87 and 88.
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(3) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for nasjonal
lovgivning som, tatt i betraktning de allmenne hensynene som rettferdiggjør
dette, fastlegger at tillatelser til visse former for pengespill bar får gis til ideelle
organisasjoner og foreninger med et humanitært eller samfunnsnyttig formål,
slik som etter lotteriloven 1995.
(4) Etter EØS-retten er det legitimt for nasjonal lovgiver å legge vekt på at drift
av hasardspill ikke bør være en kilde til privat kommersiell profitt. Det er også
legitimt for nasjonal lovgiver å kanalisere inntektene fra drift av hasardspill til
humanitære og samfunnsnyttige formål (inkludert idrett og kultur) så lenge
dette er en gunstig sidevirkning av den nasjonale lovgivningen og ikke i seg
selv og alene det som rettferdiggjør denne.
(5) EØS-avtalen artikkel 36 er ikke til hinder for en nasjonal lovregel som
forbyr formidling og markedsføring av pengespill og lotterier som ikke har
tillatelse til å bli drevet i Norge.
Kongeriket Belgia
56. Til det første spørsmålet anfører Kongeriket Belgia at det er nasjonale
myndigheters prerogativ å bestemme om og hvordan inntektene fra pengespill
utelukkende skal gis til veldedighet. I Läärä fremhevet EF-domstolen at et
monopol har betydelige fordeler sammenlignet med en organisering uten
eneretter, med sikte på fordeling av inntekter fra pengespillaktiviteter til
veldedighet og for å unngå risiki for kriminalitet og svindel.11 Videre overlater
EF-domstolen en betydelig skjønnsmargin til nasjonale myndigheter med
hensyn til de særskilte allmenne hensynene som de ønsker å forfølge, og de
rettslige instrumentene som de ønsker å bruke for å oppnå disse formålene.12
Etter den rettspraksisen er en begrenset autorisasjon på grunnlag av særretter
eller eneretter gitt til eller tildelt visse organer, innenfor grensene for slike
allmenne hensyn.
57. Til det andre spørsmålet antar Kongeriket Belgia at bestemmelsene i
totalisatorloven er rettferdiggjort av tvingende allmenne hensyn. Begrensningene
på hesteveddeløp synes å ivareta formålet om å hindre pengespillaktiviteter fra
11
12

Läärä, jf. ovenfor, avsnitt 41.
Det vises særlig til Anomar, jf. ovenfor, avsnitt 87 and 88.
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organisasjoner eller selskaper som har som formål å støtte hesteavl, slik som
etter totalisatorloven 1927.

of preventing gambling activities from being a source of private profit, as well
as other public interest objectives acknowledged by the ECJ, such as reducing
gambling addiction and combating crime and fraud. Since the Totalisator Act
does not prevent organisations or companies from other Member States which
have the objective of supporting horse breeding from applying for and obtaining
a license to operate horserace betting in Norway, the Kingdom of Belgium
considers the application of the Act non-discriminatory. As to suitability, the
Kingdom of Belgium contends that given the risk of crime and fraud, the
provisions of the Totalisator Act appear to be the most efficient means to ensure
that limits are set to the lucrative nature of operating horserace betting.13 It
is concluded that the system established by the Totalisator Act permits the
authorities to control the activities of the licensee, whereas it also prevents the
proceeds from horserace betting from becoming a source of private profit. In
the Kingdom of Belgium’s view, such a system is compatible with the margin
of appreciation left to the Member States in the gaming sector.
58.

On questions three and four, the Kingdom of Belgium maintains that by giving
the authorisation to operate gaming activities to organisations or associations
with a humanitarian or socially beneficial purpose, the legislation at issue
meets the objectives developed by the ECJ since it prevents gaming from
being a source of private profit,14 ensures that the revenues are used for good
causes and allows for a limited supply of gaming services to consumers by
operators which are controlled and monitored. Furthermore, a monopoly by
a State-owned operator is the best guarantee to control efficiently how and to
whom the revenues will be attributed, provided that it is suitable and does not
go beyond what is necessary to attain the objectives pursued. The question
whether financial considerations are permitted as a subsidiary argument for
the establishment of a monopoly, in addition to other justifications, is related to
the Member States’ margin of appreciation, in the Kingdom of Belgium’s view.
In the case at issue, financial considerations do not have to be considered as
an actual justification but merely as a supportive argument.15

59. With regard to the fifth question, the Kingdom of Belgium contends that the
principle of mutual recognition does not apply to the gaming sector. There is no
harmonised legislation on gaming services in the EEA, which implies that each
Member State has the right to impose restrictions on the free movement of
13
14
15

Reference is made, in particular, to Case C-124/97 Läärä, paragraph 37, 41-42.
Reference is made, in particular, to Case C-65/05 Commission v Greece, judgment of 26 October 2006, at paragraph 35.
Reference is made to Case C-275/92 Schindler and Case C-124/97 Läärä.
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58. Til spørsmål tre og fire hevder Kongeriket Belgia at ved å gi tillatelsene til å
drive pengespillaktiviteter til organisasjoner eller foreninger med et humanitært
eller samfunnsnyttig formål, ivaretar den aktuelle lovgivningen formålene
anerkjent av EF-domstolen, ettersom lovgivningen forhindrer pengespill fra å
være en kilde til privat profitt,14 sikrer at inntektene brukes til gode formål og
legger til rette for et begrenset tilbud av pengespilltjenester til forbrukere, fra
operatører som er kontrollert og føres tilsyn med. Videre er et monopol med en
statseid operatør den beste garantien for å kunne kontrollere effektivt hvordan
og til hvem inntektene vil bli fordelt, forutsatt at monopolet er egnet og ikke
går ut over det som er nødvendig for å oppnå formålene som forfølges. Om
økonomiske hensyn er tillatt som et sekundært argument for å etablere et
monopol, hører inn under medlemsstatens skjønnsmargin, etter Kongeriket
Belgias oppfatning. I den aktuelle saken behøver ikke økonomiske hensyn
betraktes som en virkelig begrunnelse, men bare som et støtteargument. 15
59. Med hensyn til det femte spørsmålet hevder Kongeriket Belgia at prinsippet om
gjensidig anerkjennelse ikke får anvendelse i pengespillsektoren. Det er ingen
harmonisert lovgivning om pengespilltjenester i EØS, noe som innebærer at
hver medlemsstat har rett til å innføre restriksjoner på den frie bevegeligheten
for tjenester, basert på allmenne hensyn, forutsatt at restriksjonene er ikke13
14
15

Det vises særlig til Läärä, jf. ovenfor, avsnitt 37 og 41–42.
Det vises særlig til Sak C-65/05 Kommisjonen mot Hellas, dom av 26. oktober 2006, avsnitt 35.
Det vises til Schindler og Läärä, jf. ovenfor.
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å være en kilde til privat profitt så vel som andre legitime formål anerkjent av
EF-domstolen, slik som å redusere spilleavhengighet og bekjempe kriminalitet
og svindel. Siden totalisatorloven ikke forhindrer organisasjoner eller selskaper
fra andre medlemsstater, som har til formål å støtte hesteavl, fra å søke om
og få bevilling til å anordne hesteveddeløp i Norge, mener Kongeriket Belgia
at anvendelsen av loven er ikke-diskriminerende. Når det gjelder egnethet,
hevder Kongeriket Belgia at gitt risikoen for kriminalitet og svindel, synes
totalisatorlovens bestemmelser å være de mest effektive midlene til å sikre
at det settes grenser for hvor lukrativt det er å anordne hesteveddeløp.13
Det konkluderes med at systemet som er etablert av totalisatorloven tillater
myndighetene å kontrollere en bevillingshavers aktiviteter, mens det også
forhindrer inntektene fra hesteveddeløp fra å bli en kilde til privat profitt. Etter
Kongeriket Belgias oppfatning er et slikt system forenlig med skjønnsmarginen
som er overlatt til medlemsstatene i pengespillsektoren.

services based on the general interest, provided they are non-discriminatory,
suitable, necessary and proportionate. Furthermore, the Kingdom of Belgium
is of the view that each Member State has an autonomous right to determine
the level of protection and the preconditions for authorisation.16 With regard to
the question of whether marketing of games authorised in a particular Member
State should also be permitted in another Member State, the Kingdom of
Belgium argues that private operators are actually abusing the possibilities
offered by the Internet and circumvent the more restrictive legislation by the
host State. In order to stop this practice, the country where the consumer is
established should be deemed the country where the cross-border service
is provided in the opinion of the Kingdom of Belgium. Consequently, the
Plaintiff’s claim in the main proceedings ought to be rejected. It would also be
in contradiction with Schindler.
60. The Kingdom of Belgium suggests answering the questions as follows:
(1) Articles 31 and/or 36 EEA do not preclude provisions which establish
that certain forms of gaming can only be offered by a State-owned gaming
company, in view of the public interest objectives which justify it.
(2) Articles 31 and/or 36 EEA do not preclude national legislation which
establishes that licences to offer horserace betting may only be granted to
non-profit organisations or companies whose aim is to support horse breeding,
in view of the public interest objectives which justify it and in particular in view
of the concern to prevent horserace betting from becoming a source of private
profit.
(3) EEA law does not preclude national legislation, which either grants licenses
to certain forms of gaming only to non-profit organisations and associations with
a humanitarian or socially beneficial purpose, or emphasises that profit from
gaming activities should go to humanitarian and socially beneficial purposes
and not be a source of private profit.
(4) Article 36 EEA does not preclude a national statutory provision which
forbids the providing and marketing of gaming which is not permitted in Norway,
but which is approved under national law in another EEA State.
The Republic of Finland
61. The Republic of Finland suggests answering the first, second, third and fifth
questions together. In its view, the answers to the first and second questions
16

Reference is made to Case C-6/01 Anomar, at paragraph 79-81.
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60. Kongeriket Belgia forslår at spørsmålene besvares som følger:
(1) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for bestemmelser
som fastlegger at visse former for pengespill bare får tilbys av et statseid
pengespillselskap, tatt i betraktning de allmenne hensynene som rettferdiggjør
dette.
(2) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for nasjonal lovgivning
som etablerer at bevilling til å tilby hesteveddeløp bare får gis til ideelle
organisasjoner eller selskaper som har som formål å støtte hesteavl, tatt i
betraktning de allmenne hensynene som rettferdiggjør dette, og særlig tatt
i betraktning hensynet til å forhindre at hesteveddeløp blir en kilde til privat
profitt.
(3) EØS-retten er ikke til hinder for nasjonal lovgivning som enten gir tillatelser
til visse former for pengespill bare til ideelle organisasjoner og foreninger med
et humanitært eller samfunnsnyttig formål, eller legger vekt på at avkastning
fra pengespillaktiviteter bør gå til humanitære og samfunnsnyttige formål og
ikke være en kilde til privat profitt.
(4) EØS-avtalen artikkel 36 er ikke til hinder for en nasjonal lovbestemmelse
som forbyr formidling og markedsføring av pengespill som ikke er tillatt i Norge,
men som er godkjent etter nasjonal rett i en annen EØS-stat.
Republikken Finland
61. Republikken Finland foreslår å besvare det første, andre, tredje og femte
spørsmålet samlet. Etter dens oppfatning kan svarene på det første og andre
16

Det vises til Anomar, jf. ovenfor, avsnitt 79–81.
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diskriminerende, egnede, nødvendige og forholdsmessige. Videre er Kongeriket
Belgia av den oppfatning at hver medlemsstat har en uavhengig rett til å
fastlegge beskyttelsesnivået og forutsetningene for autorisasjon.16 Med hensyn
til spørsmålet om markedsføring av spill godkjent i en bestemt medlemsstat
også bør være tillatt i en annen medlemsstat, anfører Kongedømmet at private
aktører misbruker mulighetene som følger med internett og omgår den mer
restriktive lovgivningen i vertsstaten. For å stoppe denne praksisen, bør landet
der forbrukeren er etablert anses å være landet der den grenseoverskridende
tjenesten ytes, etter Kongeriket Belgias oppfatning. Følgelig burde saksøkers
påstand i saken for de nasjonale domstolene avvises. Påstanden ville også
stå i strid med Schindler.

can be based on Läärä in particular, where the ECJ found that the provisions
relating to the freedom to provide services do not preclude national legislation
which grants a single public body exclusive rights to operate gaming machines,
in view of the public interest objectives which justify it. The conditions for
exclusive rights laid down there were not altered in Gambelli, which merely
specified the requirements for justification.

17
18

62.

With regard to the third question, the Republic of Finland recalls that according
to the ECJ’s case law, restrictions of fundamental freedoms in the gaming sector
may be justified by overriding reasons relating to the public interest concerning
the protection of consumers and the maintenance of order in society, in so
far as the restrictions are non-discriminatory and do not go beyond what is
necessary to achieve the intended aims or do not guarantee the achievement
thereof. In the Republic of Finland’s view, the ECJ specified the meaning of
the last-mentioned criterion by stating in Gambelli that national measures must
“serve to limit betting activities in a consistent and systematic manner.”17

63.

With regard to the fifth question, it is submitted that it is not sufficient in view of
the nature of gaming that an operator providing gaming services is monitored
solely in the home State. Even if the activities in that State were monitored
there, the realisation of the monitoring could not be ensured in another EEA
State to which gaming services are provided. Furthermore, the facts that there
is no EC legislation in the field of gaming, and that each Member State has
a wide margin of appreciation in respect of restrictions on gaming would be
rendered meaningless if the legislation of the host State need not be complied
with. Therefore, the Member States must be able to determine whether it is
necessary to prohibit gaming activities totally or partially or to restrict them,
and to lay down more or less rigorous procedures for controlling them.

64.

The Republic of Finland recommends basing the answer to the fourth question
in particular on the principles laid down in Zenatti and Gambelli.18 The national
legislation on gaming and other relevant measures must be assessed as a
whole. It is essential to examine how the regime regulating gaming is realised
and how it functions in practice. It should also be taken into account that
designating the profit from gaming towards humanitarian and socially beneficial
purposes rather than making it a source of private profit restricts the number of
operators and thus the supply of games based on competition consistently and
systematically within the meaning of Gambelli.

Case C-243/01 Gambelli, at paragraph 67.
Reference is made in particular to Case C-67/98 Zenatti, at paragraphs 35 - 37; Case C-243/01 Gambelli, at paragraph 62.
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62. Med hensyn til det tredje spørsmålet minner Republikken Finland om at ifølge
EF-domstolens rettspraksis, kan inngrep i grunnfrihetene i pengespillsektoren
rettferdiggjøres av tvingende allmenne hensyn som gjelder forbrukervern
og opprettholdelse av orden i samfunnet, så langt restriksjonene er ikkediskriminerende og ikke går ut over det som er nødvendig for å oppnå
målsetningene eller ikke sikrer denne måloppnåelsen. Etter Republikken
Finlands oppfatning har EF-domstolen nærmere beskrevet innholdet i det
sistnevnte kriteriet ved i Gambelli å uttale at de nasjonale tiltakene må ”tjene
til å begrense veddemålsaktiviteter på en konsistent og systematisk måte”.17

17
18

63.

Med hensyn til det femte spørsmålet anføres det at det ikke er tilstrekkelig, tatt i
betraktning karakteren av pengespill, at en aktør som leverer pengespilltjenester
føres tilsyn med utelukkende i sin hjemstat. Selv om aktiviteten i hjemstaten
ble ført tilsyn med der, kan det ikke sikres at dette tilsynet gjennomføres også
i en annen EØS-stat der det ytes pengespilltjenester. Videre ville det forhold at
det ikke er noen EF-lovgivning på pengespillområdet, og at hver medlemsstat
har en vid skjønnsmargin med hensyn til restriksjoner på pengespill, bli
uten mening hvis en ikke trengte overholde lovgivningen i medlemsstaten.
Derfor må medlemsstaten kunne fastlegge om det er nødvendig å forby
pengespillaktiviteter helt eller delvis, eller å begrense dem, og å oppstille mer
eller mindre strenge prosedyrer for å kontrollere disse aktivitetene.

64.

Republikken Finland anbefaler å basere svaret på det fjerde spørsmålet særlig
på prinsippene nedfelt i Zenatti og Gambelli.18 Den nasjonale lovgivningen
vedrørende pengespill og andre relevante tiltak må bedømmes som et hele.
Det er uunnværlig å undersøke hvordan ordningen som regulerer pengespill,
er omsatt og fungerer i praksis. Det bør også tas med i betraktningen at å
avse avkastningen fra pengespill til humanitære og samfunnsnyttige formål,
heller enn å gjøre den til en kilde til privat profitt, begrenser antallet operatører
og dermed tilbudet av pengespill basert på konkurranse, på en konsistent og
systematisk måte i Gambellis forstand.

Gambelli, jf. ovenfor, avsnitt 67.
Det vises særlig til Zenatti, jf. ovenfor, avsnitt 35–37 og Gambelli, jf. ovenfor, avsnitt 62.
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spørsmålet baseres særlig på Läärä, der EF-domstolen kom til at bestemmelsene
som gjelder friheten til å tilby tjenester, ikke er til hinder for nasjonal lovgivning
som gir ett enkelt offentlig organ en enerett til å drive gevinstautomater, tatt i
betraktning de allmenne hensynene som rettferdiggjør dette. Betingelsene for
eneretter, som ble nedfelt i Läärä, ble ikke endret i Gambelli, som bare beskrev
nærmere de vilkårene som gjelder for rettferdiggjøring av tiltaket.

65. The Republic of Finland suggests answering the questions as follows:
(1) Articles 31or 36 EEA do not preclude national legislation such as that
referred to in the first, second, third and fifth questions, provided that it involves
no discrimination on grounds of nationality, that it applies without distinction,
that it guarantees the achievement of the intended aims and that it does not go
beyond what is necessary in order to achieve them. It is for the national court
to decide whether the national legislation fulfils these conditions.
(2) EEA law does not preclude national legislation constituting a restriction of
gaming according to which the profit from gaming should go to humanitarian
and socially beneficial purposes (including sports and culture) and not be a
source of private profit, provided that the financing of these activities is only
an incidental beneficial consequence and not the real justification for the
restrictions. It is for the national court to decide whether, having regard to
the specific rules governing its application, the national legislation fulfils the
conditions set out above.
The French Republic
66. The French Republic proposes to answer the first four questions together. It
recalls that, whilst legislation preventing operators in other Member States
from taking bets is an obstacle to the freedom to provide services, the ECJ
has recognized compatibility with Community law of national legislation that
limits monetary gaming schemes in Schindler, Läärä, Zenatti and Anomar. The
French Republic emphasises that the grant of an exclusive right to an operator
controlled by the State ensures control of recording operations, processing and
pay outs as well as control of money laundering and fraud risks. In the view
of the French Republic, a national judge must further take into consideration
whether the profits generated by gaming go to public-interest activities. In this
respect, it is irrelevant whether the profits go specifically to activities of social,
humanitarian or cultural significance or sporting organisations, or to the State’s
general budget. By definition, the general budget funds of a State go to general
interest activities relevant to society as a whole.
67. As regards the requirement in Gambelli that a Member State cannot, for
purposes of obtaining funds, pursue a policy of substantial expansion of
-- 182
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(1) EØS-avtalen artikkel 31 eller 36 er ikke til hinder for nasjonal lovgivning slik
som den det er vist til i det første, andre, tredje og femte spørsmålet, forutsatt at
lovgivningen ikke innebærer noen diskriminering på grunnlag av nasjonalitet,
at den gjelder likt for alle, at den sikrer oppnåelse av målsetningene og at den
ikke går ut over det som er nødvendig for å oppnå målsetningene. Det ligger
til den nasjonale domstolen å avgjøre om den nasjonale lovgivningen oppfyller
disse betingelsene.
(2) EØS-retten er ikke til hinder for nasjonal lovgivning som utgjør en restriksjon
på pengespill som går ut på at avkastningen fra drift av pengespill ikke bør gå til
humanitære og samfunnsnyttige formål (inkludert idrett og kultur) og ikke være
en kilde til privat profitt, forutsatt at finansieringen av disse aktivitetene bare er
en gunstig sidevirkning og ikke den reelle begrunnelsen for restriksjonen. Det
ligger til den nasjonale domstolen å avgjøre om den nasjonale lovgivningen,
under hensyntagen til de særskilte reglene som regulerer anvendelsen av
lovgivningen, oppfyller betingelsene oppstilt ovenfor.
Republikken Frankrike
66. Republikken Frankrike foreslår at de fire første spørsmålene besvares
samlet. Det minnes om at, mens lovgivning som hindrer aktører i andre
medlemsstater fra å ta imot veddemål, utgjør en hindring for den frie
bevegeligheten av tjenester, har EF-domstolen i Schindler, Läärä, Zenatti og
Anomar anerkjent nasjonal lovgivning som begrenser pengespill, som forenlig
med fellesskapsretten. Republikken Frankrike fremhever at det å gi en aktør
som kontrolleres av staten, en enerett på dette området, sikrer kontroll med
registreringen av veddemål, med driften og med utbetalingene så vel som
kontroll med risikoen for hvitvasking og svindel. Etter Republikken Frankrikes
oppfatning må en nasjonal dommer vider ta i betraktning om inntektene fra
drift av pengespill går til aktiviteter av allmenn interesse. I så henseende er det
irrelevant hvorvidt inntektene særskilt går til aktiviteter av sosial, humanitær
eller kulturell betydning eller idrettsorganisasjoner, eller om inntektene går inn
i det alminnelige statsbudsjettet. Midlene på det alminnelige statsbudsjettet
går per definisjon til aktiviteter av alminnelig interesse, som er av betydning
for hele samfunnet.
67. Når det gjelder kravet i Gambelli om at en medlemsstat ikke, med det formål å
skaffe midler, får forfølge en politikk som innebærer en vesentlig utvidelse av
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65. Republikken Finland foreslår at spørsmålene besvares som følger:

gaming and betting, the French Republic maintains that this does not preclude
a Member State which pursues a policy of controlled expansion of gaming
from justifying restrictions otherwise imposed on such activities. Whilst
resulting in an increase in budgetary revenues, a policy of expanding gaming
may still be controlled and organised so as to contribute to the objective of
protecting consumers and maintaining order in society, as well as preventing
fraud. In order to determine if a State is conducting a coherent and systematic
policy in this regard, it is necessary to review the policy pursued for all gaming
activities, and to take into account the specifics of the sector. Regardless of the
expansion policy pursued by a single operator, opening up the gaming market
would result in even greater expansion. Being too restrictive in gaming matters
could, on the other hand, work against the protection of consumers and the
maintenance of order in society, since that could encourage the introduction
of illegal and underground gaming. To channel the desire for gaming in a
controlled way, it is necessary that the exclusive rights holder offers games
that meet the expectation of consumers and constantly adjust the gaming
supply as well as the distribution channels to changes in society. This must
be backed up by advertising campaigns informing consumers of available new
games. Furthermore, the French Republic maintains that the mere fact that
gaming generates, through high public taxes, large budgetary revenues, does
not contradict the policy of limiting gaming activities. Rather, high taxation on
gaming is an instrument for restricting the attractiveness of games, since it
reduces the level of redistribution rates to winners.
68. With regard to the fifth question, the French Republic recalls that in Schindler,
the ECJ recognized that the United Kingdom had the right to prohibit lottery
activities although they were approved in another Member State.19 This
interpretation is not challenged by the judgment in Lindman,20 since that case
did not concern the prohibition of gaming schemes in a Member State but
the tax treatment applied by a Member State to the winnings from gaming
organised in another Member State.
69. The French Republic suggests answering the questions as follows:
(1) Articles 31 and 36 EEA do not preclude national legislation of an EEA State
that, for purposes of the maintenance of order in society and the protection
19
20

Case C-275/92 Schindler, at paragraph 61.
Case C-42/02 Lindman [2003] ECR I-13519, at paragraph 26.
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68. Med hensyn til det femte spørsmålet minner Republikken Frankrike om at
EF-domstolen i Schindler ankerjente at Storbritannia hadde rett til å forby
lotteriaktiviteter, selv om disse var godkjent i en annen medlemsstat.19 Lindmandommen20 er ikke noe angrep på denne tolkningen, siden Lindman ikke gjaldt
forbud mot å drive pengespill i en medlemsstat, men den skattemessige
behandlingen som en medlemsstat gjorde gevinster fra pengespill organisert i
en annen medlemsstat til gjenstand for.
69. Republikken Frankrike foreslår at spørsmålene besvares som følger:
(1) EØS-avtalen artikkel 31 og 36 er ikke til hinder for at en EØS-stats
nasjonale lovgivning, med det formål å opprettholde orden i samfunnet og
19
20

Schindler, jf. ovenfor, avsnitt 61.
Sak C-42/02 Lindman [2003] ECR I-13519 , avsnitt 26.
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pengespill og veddemål, hevder Republikken Frankrike at dette ikke utelukker at
en medlemsstat som forfølger en politikk som innebærer en kontrollert utvidelse
av pengespill, kan rettferdiggjøre restriksjoner som for øvrig er lagt på slike
aktiviteter. Selv om dette resulterer i en økning i inntekter på statsbudsjettet,
kan en politikk som innebærer utvidelse av pengespill, fremdeles kontrolleres
og organiseres slik at den bidrar til målsetningen om å verne forbrukere og
opprettholde orden i samfunnet, og å forebygge svindel. For å fastslå om
en stat fører en koherent og systematisk politikk i så henseende, er det
nødvendig å gjennomgå politikken som forfølges for alle pengespillaktiviteter,
og å ta hensyn til denne sektorens særegenheter. Uavhengig av hvilken
utvidelsespolitikk som forfølges av én enkelt aktør, ville det å åpne opp
pengespillmarkedet resultere i en enda større utvidelse. Å være for restriktiv i
pengespillspørsmål kunne, på den andre siden, motarbeide forbrukervern og
opprettholdelsen av orden i samfunnet, siden dette kunne oppfordre til å bringe
på banen ulovlige og lyssky pengespill. For å kanalisere pengespillbegjæret på
en kontrollert måte, er det nødvendig at enerettshaveren tilbyr spill som svarer
til forbrukernes forventninger, samt stadig tilpasser pengespilltilbudet så vel
som distribusjonskanalene til endringer i samfunnet. Dette må understøttes
av markedsføringskampanjer som informerer forbrukerne om nye tilgjengelige
spill. Videre hevder Republikken Frankrike at det rene faktum at pengespill,
gjennom høye offentlige skatter og avgifter, innbringer store budsjettinntekter,
ikke strider mot politikken om å begrense pengespillaktiviteter. Høye skatter
og avgifter på pengespill er snarere et instrument for å begrense spillenes
tiltrekningskraft, siden skattleggingen reduserer nivået på hvor mye som
refordeles til vinnerne.

of consumers, reserves gaming schemes to a single operator whose profits
go to funding general interest activities, whereas that State is simultaneously
conducting a controlled policy of expanding such gaming schemes.
(2) Article 36 EEA does not preclude legislation of an EEA State which forbids
the providing and marketing of gaming which is not permitted in that State, but
which is approved in another EEA Member State.
The Federal Republic of Germany
70. With respect to the first question, the Federal Republic of Germany bases
itself on the assumption that the Norwegian legislation at issue constitutes a
restriction of both Articles 31 and 36 EEA, albeit neither directly nor indirectly
discriminatory. In its view, the legislation does, however, pursue legitimate
general interests as it is intended to ensure that gaming and sports betting are
held in proper forms and subject to public control with the aim of preventing
negative consequences of gambling. In that respect, the Federal Republic of
Germany refers to a judgment of the Federal Constitutional Court21 establishing
parallel requirements to those established by the ECJ. That Court held in
particular that the opening up of the market would lead to a considerable
increase in the betting services offered, an expansion which in turn would
entail an increase in problematic and addictive conduct. However, both the
ECJ and the Federal Constitutional Court held that the State’s public revenue
interest cannot justify the creation of a monopoly,22 unless it merely constitutes
an incidental beneficial consequence. In the opinion of the Federal Republic
of Germany, the Gaming Act, besides addressing legitimate aims, also aims
at financing sporting, cultural and scientific purposes which in itself cannot
justify a restriction on a fundamental freedom. That said, the Federal Republic
of Germany maintains that the allocation of profits to public-interest purposes,
alongside other genuine justifications, can be considered as an incidental
benefit. Firstly, they have to been seen as part of a broader scheme which aims
at preventing the negative consequences of gambling. Secondly, the margin of
appreciation enjoyed by Member States entails the decision on how to allocate
profits from gaming and lotteries.23 Thirdly, the ECJ regards financing public
21
22
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Judgment of 28 March 2006 BvR 1054/01 Sports Betting.
Reference is made to Case C-67/98 Zenatti, at paragraphs 36-37, Case C-243/01 Gambelli, at paragraphs 62; BvR 1054/01
Sports Betting at paragraph 109.
Reference is made to Case C-275/92 Schindler, at paragraph 61; Case C-124/97 Läärä, paragraph 41; Case C-67/98 Zenatti, at
paragraph 35.
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(2) EØS-avtalen artikkel 36 hindrer ikke at en EØS-stats nasjonale lovgivning
forbyr formidling og markedsføring av pengespill som ikke er tillatt drevet i den
staten, men som er godkjent i en annen EØS-stat.
Forbundsrepublikken Tyskland
70. Med hensyn til det første spørsmålet baserer Forbundsrepublikken Tyskland seg
på den forutsetningen at den aktuelle norske lovgivningen utgjør en restriksjon
både på artikkel 31 og 36 i EØS-avtalen, om enn verken direkte eller indirekte
diskriminerende. Etter Forbundsrepublikken Tysklands oppfatning forfølger
imidlertid lovgivningen legitime allmenne hensyn, side den tar sikte på å sikre
at pengespill og veddemål knyttet til idrettskonkurranser holdes i ordnede
former og er underlagt offentlig kontroll med det mål å forhindre negative følger
av hasardspill. I så henseende viser Forbundsrepublikken Tyskland til en dom
fra den føderale forfatningsdomstolen,21 som etablerer tilsvarende betingelser
som de etablert av EF-domstolen. Forfatningsdomstolen fant særlig at det å
åpne opp markedet ville føre til en betydelig økning i de veddemålstjenestene
som tilbys, en utvidelse som i sin tur ville innebære en økning i problematisk
og avhengighetsskapende atferd. Imidlertid har både EF-domstolen og den
føderale forfatningsdomstolen funnet at en stats interesse i å øke sine inntekter
ikke kan utgjøre et grunnlag for å rettferdiggjøre et monopol,22 med mindre
inntektene bare utgjør en gunstig sidevirkning. Etter Forbundsrepublikken
Tysklands oppfatning tar pengespilloven, ved siden av å ha legitime siktemål,
også sikte på å finansiere idretts-, kultur- og vitenskaplige formål, noe som i
seg selv ikke kan rettferdiggjøre et inngrep i en av grunnfrihetene. Når det er
sagt, fastholder Forbundsrepublikken Tyskland at fordelingen av avkastning til
allmenne formål, som et tillegg til andre virkelige grunnlag for å rettferdiggjøre
restriksjoner, kan anses som en gunstig sidevirkning. For det første må dette
ses som en del av en bredere anlagt ordning, som tar sikte på å forebygge
negative følger av hasardspill. For det andre omfatter medlemsstatenes
skjønnsmargin også avgjørelsen av hvordan avkastning fra pengespill
og lotterier skal fordeles.23 For det tredje ser EF-domstolen finansiering av

21
22
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verne forbrukere, forbeholder drift av pengespill for én enkelt aktør som fordeler
sine inntekter til aktiviteter av allmenn interesse, mens denne staten samtidig
fører en kontrollert politikk med sikte på utvidelse av driften av pengespill.

interest purposes as an important aspect of gambling regulations.24 Moreover,
the Federal Republic of Germany maintains that no indication is given in the
request of the national court that the Norwegian legislators are pursuing a
policy of expanding gaming with a view of obtaining funds as in the Gambelli
case, nor that the Norwegian Gaming Act was introduced to generate public
revenue. With regard to proportionality, the Federal Republic of Germany
submits that judicial review of the national legislators’ policy choices is limited
due to the margin of appreciation in the area of gaming. The requirement laid
down in Gambelli of consistent and systematic limiting of gaming does not
qualify the regular proportionality test.
71. Concerning the second question, the Federal Republic of Germany argues
that the national court should analyze whether the regulation of horserace
betting is justified by overriding general interests, is applicable in a nondiscriminatory manner and can be considered proportionate to the aims it
pursues. The Federal Republic of Germany highlights that the financing of
horse breeding cannot in itself be considered a legitimate general interest, and
that the legislators enjoy a broad margin of appreciation also in the regulation
of horserace betting.
72. As regards the third question, the Federal Republic of Germany reiterates that
in its assessment, the national court should establish whether the financing of
public interest constitutes only an incidental beneficial consequence, and take
into account the margin of appreciation enjoyed by the national legislators.
In the Federal Republic of Germany’s opinion, this discretion encompasses
allowing for the operation of lotteries of minor importance by organisations
and associations with a humanitarian or socially beneficial purpose. This
nonetheless restricts the range of games offered and avoids exploiting the
population’s natural urge to gamble for private and commercial profit purposes.
Such a measure does not question the consistency of the regulatory scheme
as such since it takes into account that forms of minor lotteries are potentially
less damaging than large-scale lotteries which are reserved for a public
operator under Norwegian law.
73. The Federal Republic of Germany, with regard to the fourth question, suggests
that it is legitimate for the legislators to emphasise that the profit from gaming
should go to humanitarian and socially beneficial purposes. However, such
financing of social activities can be nothing more than a mere incidental
beneficial consequence and not the real justification for the restriction.
24
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71. Hva gjelder det andre spørsmålet anfører Forbundsrepublikken Tyskland at
den nasjonale domstolen bør analysere om reguleringen av hesteveddeløp er
rettferdiggjort på grunnlag av tvingende allmenne hensyn, er anvendelig på en
ikke-diskriminerende måte og kan anses forholdsmessig holdt opp mot målene
den forfølger. Forbundsrepublikken Tyskland fremhever at finansieringen av
hesteavl ikke i seg selv kan anses å være en legitim allmenn interesse, og
at lovgiveren har en vid skjønnsmargin også når det gjelder regulering av
hesteveddeløp.
72. Hva gjelder det tredje spørsmålet, gjentar Forbundsrepublikken Tyskland
at slik den bedømmer det, bør den nasjonale domstolen fastslå om den
allmennyttige finansieringen kun utgjør en gunstig sidevirkning, og ta i
betraktning den skjønnsmarginen som den nasjonale lovgiveren har. Etter
Forbundsrepublikken Tysklands oppfatning omfatter denne skjønnsmarginen
det valget å la lotterier av mindre betydning drives av organisasjoner og
foreninger med et humanitært eller samfunnsnyttig formål. Dette begrenser i
alle fall utvalget av spill som tilbys og unngår å utnytte befolkningens naturlige
spillebegjær til å gjøre privat og kommersiell profitt. Et slik tiltak stiller ikke
spørsmål ved konsistens i reguleringen som sådan, siden tiltaket tar hensyn til
at slike former for mindre lotterier er potensielt mindre skadelige enn lotterier i
stor skala, som etter norsk rett er forbeholdt en statlig operatør.
73. Forbundsrepublikken Tyskland antyder med hensyn til det fjerde spørsmålet at
det er legitimt for lovgiveren å legge vekt på at avkastningen fra pengespill bør
gå til humanitære og samfunnsnyttige formål. Imidlertid får slik finansiering av
sosiale aktiviteter ikke være mer enn kun en gunstig sidevirkning og ikke den
reelle begrunnelsen for restriksjonen.
24

Det vises til Läarä, jf. ovenfor, avsnitt 36, Zenatti, jf. ovenfor, avsnitt 35.
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allmenne formål som en viktig side ved pengespillreguleringer.24 Dessuten
hevder Forbundsrepublikken Tyskland at anmodningen fra den nasjonale
domstolen ikke gir noen indikasjoner på at den norske lovgiveren forfølger
en politikk som tar sikte på utvidelse av pengespill for å fremskaffe midler,
slik som i Gambelli-saken, ei heller noen indikasjoner på at den norske
pengespilloven ble innført for å frembringe inntekter til staten. Med hensyn
til proporsjonalitet anfører Forbundsrepublikken Tyskland at rettslig prøving
av den nasjonale lovgiverens valg av politikk er begrenset på grunn av
skjønnsmarginen på pengespillområdet. Vilkåret som er nedfelt i Gambelli,
om konsistent og systematisk begrensning av pengespill, kvalifiserer ikke den
vanlige proporsjonalitetstesten.

74. On the fifth question, the Federal Republic of Germany disputes that a
principle of mutual recognition exists in the field of gaming and lottery
regulation, in the absence of harmonisation and contrary to the Advocate
General’s Opinion in Placanica. The acceptance of such a principle would lead
to a ‘race to the bottom’ in that operators would establish themselves in the
most permissive legal system, thus circumventing stricter regulations in other
States. Furthermore, acknowledging such a system would be contrary to the
necessary sensitivity towards the plurality of systems and level of protection in
Europe due to specific cultural backgrounds for regulation. To support this, the
Federal Republic of Germany refers to case law of the ECJ.25 Whilst the aim
of combating fraud might indeed also be achieved through regulations in the
home State, this is not true for other policy objectives. Hence, a permission to
operate gaming services granted by another Member State is not to be taken
into account in the host State, i.e. Norway.
75. The Federal Republic of Germany suggests answering the questions as
follows:
(1) Articles 31 and 36 EEA do not preclude national legislation which
establishes that certain forms of gaming can only be offered by a State-owned
gaming company which channels its profits to cultural and sports purposes, if
this is justified by overriding reasons relating to the public interest, is suitable
for securing the attainment of the objective which it pursues, and does not go
beyond what is necessary in order to attain it.
(2) Articles 31 and 36 EEA do not preclude national legislation which
establishes that licences to offer horserace betting may only be granted to nonprofit organisations or companies whose aim is to support horse breeding.
(3) Articles 31 and 36 EEA do not preclude national legislation which
establishes that licences for certain forms of gaming may only be granted
to non-profit organisations and associations with a humanitarian or socially
beneficial purpose.
(4) Under EEA law, it is legitimate for national legislation to emphasise that the
profit from gaming should go to humanitarian and socially beneficial purposes
(including sports and culture), and not be a source of private profit.
(5) Article 36 EEA does not preclude a national statutory provision which
forbids the providing and marketing of gaming which is not permitted in Norway,
but which is approved under national law in another EEA State.
25
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75. Forbundsrepublikken Tyskland foreslår at spørsmålene besvares som følger:
(1) EØS-avtalen artikkel 31 og 36 er ikke til hinder for nasjonal lovgivning
som fastlegger at visse former for pengespill bare får tilbys av et statseid
pengespillselskap som fordeler sin avkastning til kultur- og idrettsformål,
hvis dette er rettferdiggjort av tvingende allmenne hensyn, er egnet til å sikre
oppnåelse av det formålet som lovgivningen forfølger, og ikke går ut over hva
som er nødvendig for å oppnå dette.
(2) EØS-avtalen artikkel 31 og 36 er ikke til hinder for nasjonal lovgivning
som fastlegger at bevilling til å tilby hesteveddeløp bare får gis til ideelle
organisasjoner og selskaper som har som formål å støtte hesteavl.
(3) EØS-avtalen artikkel 31 og 36 er ikke til hinder for nasjonal lovgivning som
fastlegger at tillatelser for visse former for pengespill bare får gis til ideelle
organisasjoner og foreninger med et humanitært eller samfunnsnyttig formål.
(4) Etter EØS-retten er det legitimt for nasjonal lovgiver å legge vekt på av
avkastningen fra drift av pengespill bør gå til humanitære og samfunnsnyttige
formål (inkludert idrett og kultur), og ikke være en kilde til privat profitt.
(5) EØS-avtalen artikkel 36 er ikke til hinder for en nasjonal lovbestemmelse
som forbyr formidling og markedsføring av pengespill som ikke er tillatt i Norge,
men som er godkjent etter nasjonal rett i en annen EØS-stat.
25
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74. Under det femte spørsmålet bestrider Forbundsrepublikken Tyskland at
det eksisterer et prinsipp om gjensidig anerkjennelse på pengespill- og
lotteriområdet, i fravær av harmonisering og i motsetning til generaladvokatens
innstilling i Placanica. Det å godta et slikt prinsipp ville lede til et ’kappløp mot
bunnen’ ved at operatørene ville etablere seg der hvor rettssystemet tillater
mest, og derved omgå strengere regulering i andre stater. Videre ville det
å anerkjenne et slikt system stå i strid med den nødvendige sensitiviteten
overfor mangfoldet av systemer og beskyttelsesnivåer i Europa på grunn
av særegenheter i den kulturelle bakgrunnen for reguleringen. Til støtte for
dette viser Forbundsrepublikken Tyskland til rettspraksis fra EF-domstolen.25
Mens målet om å bekjempe svindel visselig også kan nås ved regulering i
hjemstaten, gjelder ikke det samme for andre politiske mål. Følgelig skal en
tillatelse til å drive pengespilltjenester gitt av en annen medlemsstat ikke tas i
betraktning i vertsstaten, dvs. Norge.

The Hellenic Republic
76. In pronouncing itself on the first four questions, the Hellenic Republic points
to the specific nature of the lottery sector, as recognized by the ECJ, entailing
Member States’ power of discretion as to how to regulate the gaming market.26 In
the Hellenic Republic’s view, this even obliges the States to take all appropriate
measures in order to preserve public order and consumer protection, provided
they are non-discriminatory, justified by overriding reasons of public interest
and in compliance with the proportionality principle. The obligation to allocate
part of the revenue to good causes is not without relevance for justification,27
and is, with regard to the risk of crime and fraud, more effective in ensuring
that strict limits are set to the lucrative nature of gaming activities.28 In addition,
financing these good causes is significantly and visibly beneficial to society.
Whilst it is in the Court’s discretionary power to evaluate whether allocation
of gaming revenues to socially beneficial purposes is essential or secondary
in order to justify the deviation from the fundamental freedoms, it is up to the
Member States to establish the rules governing the gaming sector, in particular
(1) the way the gaming market is to function within its jurisdiction; (2) the
purposes to which revenues are allocated; (3) the forms of gaming offered to
the consumer; (4) the organization that may conduct games of chance. This
would include conferring upon Norsk Tipping the exclusive right to conduct
gaming.
77. In response to the fifth question, the Hellenic Republic remarks that neither
the so-called E-Commerce-Directive 2000/31/EC nor the upcoming Service
Directive apply to gambling. Furthermore, it is pointed out that there is a
prohibition under Greek law against private companies conducting games,
similar to the Norwegian one.
The Republic of Iceland
78. The Republic of Iceland assumes that the first question falls into two parts. As to
the first part, i.e. whether Articles 31 and/or 36 EEA prohibit the establishment
of a state monopoly on certain forms of gaming, the Republic of Iceland
points out that the Norwegian legislation does not involve discrimination on
grounds of nationality. In the Republic of Iceland’s opinion, the Defendants
have demonstrated in the case at issue that the national measures were
motivated by the imminent and increasing problem of gaming addiction and the
26
27
28
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76. Til de første fire spørsmålene peker Republikken Hellas på lotterisektorens
særskilte karakter, som er ankerkjent av EF-domstolen, og innebærer at
medlemsstatene har skjønnsmyndighet med hensyn til hvordan de regulerer
pengespillmarkedet.26 Etter Republikken Hellas’ oppfatning til og med forplikter
dette staten, overfor dens borgere, til å treffe alle hensiktsmessige tiltak for
å opprettholde offentlig orden og forbrukervern, forutsatt at tiltakene er ikkediskriminerende, begrunnet i tvingende allmenne hensyn og i samsvar med
proporsjonalitetsprinsippet. Plikten til å fordele deler av inntekten til gode
formål er ikke uten relevans hva gjelder å rettferdiggjøre tiltaket,27 og dette
er, med hensyn til risikoen for kriminalitet og svindel, mer effektivt som tiltak
for å sikre at strenge grenser settes for pengespillaktiviteters lukrative natur.28
I tillegg er finansiering av disse gode formålene en betydelig og synlig fordel
for samfunnet. Mens det ligger innenfor domstolens frie skjønn å vurdere
om avsetning av pengespillinntekter til samfunnsnyttige formål er nødvendig
eller sekundært for å rettferdiggjøre avvik fra grunnfrihetene, er det opp til
medlemsstatene å fastlegge reglene som gjelder for pengespillsektoren,
særlig (1) måten pengespillmarkedet virker på, innenfor sin jurisdiksjon, (2)
formålene som inntektene fordeles til, (3) de formene for pengespill som
tilbys forbrukerne, og (4) den organisasjonen som får drive lykkespill. Dette vil
omfatte det å tildele Norsk Tipping eneretten til å drive pengespill.
77. Til det femte spørsmålet bemerker Republikken Hellas at verken det såkalte
e-handelsdirektivet 2000/31/EF eller det kommende tjenestedirektivet får
anvendelse på hasardspill. Videre pekes det på at det i gresk rett er et forbud
mot at private selskaper driver pengespill, tilsvarende det norske forbudet.
Republikken Island
78. Republikken Island antar at det første spørsmålet er todelt. For så vidt
gjelder den første delen, dvs. om EØS-avtalen artikkel 31 og/eller 36 forbyr
etableringen av et statlig monopol på visse former for pengespill, påpeker
Republikken Island at den norske lovgivningen ikke medfører diskriminering
på grunnlag av nasjonalitet. Etter Republikken Islands oppfatning har saksøkte
i den foreliggende saken godtgjort at de nasjonale tiltakene var motivert i det
overhengende og økende problemet med spilleavhengighet og vanskelighetene
26
27
28
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Republikken Hellas

difficulties of effective control rather than by economic considerations. In the
assessment of proportionality, the Republic of Iceland suggests that the Court
should follow Läärä and recognize that restricting the access to the gaming
market by establishing exclusive rights is better suited to meet the imperative
public interest objectives associated with limiting gaming than opening up the
access to the market to all private operators while subjecting their operations
to strict regulations. As to the second part of the first question, i.e. whether
Articles 31 and/or 36 EEA preclude national legislation from stipulating that
the profits from such a gaming monopoly should be channelled to cultural
and sports purposes, the Republic of Iceland argues that the Member States
have a sufficient degree of latitude to determine the allocation of the profits
lotteries yield.29 Channelling revenues to good causes is therefore considered
legitimate, as long as it is only a supportive argument for the restrictive national
rule in question and not the main justification for it, i.e. only an incidental
beneficial consequence.
79. As regards the second question, the Republic of Iceland contends that the
aim of limiting the licensing of horserace betting operators to organisations
supporting horse breeding meets the objective of preventing gaming activities
from being a source of private profit. The compatibility of the provisions of
the Totalisator Act with EEA law rests upon the assessment of suitability. An
alternative system where anyone could operate horserace betting, but would
be required to give a part of the proceeds to the support of horse breeding
would be less efficient in monitoring and controlling horserace betting activities.
As to the necessity of the prevailing system, the Republic of Iceland, referring
to Zenatti and Läärä, opines that Member States should be given a sufficient
degree of latitude to determine their policy on different types of gaming activities
in the light of the specific social and cultural features of each Member State.
The system established under the Totalisator Act is deemed fully compatible
with the Member States’ wide margin of appreciation.
80. On the third and fourth questions, the Republic of Iceland holds the view that
granting the authorisation to operate gaming services only to organisations
whose work is devoted to charity and other good causes allows for three
distinct objectives to be met, namely to prevent gaming from being a source of
private profit; to ensure that the proceeds from gaming activities are directed
towards good causes; and to allow for a limited supply of gaming services
to consumers by operators which are closely controlled and monitored,
29
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79. Når det gjelder det andre spørsmålet, anfører Republikken Island at å bare
la organisasjoner som støtter hesteavl få anordne hesteveddeløp, ivaretar
hensynet til å hindre at pengespillaktiviteter skal være en kilde til privat profitt.
Om bestemmelsene i totalisatorloven er forenlige med EØS-retten, avgjøres
av egnethetsvurderingen. Et alternativ system, der enhver kunne drive
hesteveddeløp, men med krav om at en del av avkastningen skulle avstås
til å støtte hesteavl, ville være mindre effektivt som middel til å overvåke og
kontrollere hesteveddeløpsaktiviteter. For så vidt gjelder nødvendigheten av
det gjeldende systemet, mener Republikken Island, under henvisning til Zenatti
og Läärä, at medlemsstatene bør gis tilstrekkelig spillerom til å fastlegge sin
egen politikk for ulike typer av pengespillaktiviteter, sett i lys av det særskilte
sosiale og kulturelle særpreget ved hver medlemsstat. Systemet som
totalisatorloven etablerer, anses som fullt ut forenlig med medlemsstatenes
vide skjønnsmargin.
80. På det tredje og fjerde spørsmålet er Republikken Island av den oppfatning
at det å gi autorisasjon til å drive pengespilltjenester kun til organisasjoner
som vier sitt arbeid til veldedighet og andre gode formål, gjør at tre forskjellige
hensyn kan ivaretas, nemlig å hindre pengespill fra å være en kilde til privat
profitt, å sikre at avkastningen fra pengespillaktiviteter ledes til gode formål,
og å muliggjøre et begrenset tilbud av pengespilltjenester til forbrukere,
fra tilbydere som er strengt kontrollert og overvåket, og som således tilbyr
29

Det vises til Schindler, avsnitt 60 og 61.
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med effektiv kontroll, snarere enn i økonomiske hensyn. I vurderingen av
proporsjonalitet, antyder Republikken Island at EFTA-domstolen bør følge
Läärä og anerkjenne at å begrense tilgangen til pengespillmarkedet ved å
etablere eneretter er bedre egnet til å ivareta de tvingende allmenne hensynene
forbundet med å begrense pengespill, enn å åpne opp tilgangen til markedet
for alle private aktører, om enn med streng regulering av deres virksomhet. For
så vidt gjelder den andre delen av spørsmålet, dvs. om EØS-avtalen artikkel 31
og/eller 36 er til hinder for at nasjonal lovgivning får foreskrive at inntektene fra
et slikt pengespillmonopol bør kanaliseres til kultur- og idrettsformål, anfører
Republikken Island at medlemsstatene har tilstrekkelig spillerom til selv å
fastlegge fordelingen av inntektene som kommer fra lotterier.29 Å kanalisere
inntekter til gode formål anses derfor å være legitimt, så lenge dette bare
er et støtteargument for den aktuelle restriktive nasjonale regelen, og ikke
hovedbegrunnelsen for den, dvs. bare en gunstig sidevirkning.

thus offering consumers a legal way to participate in gaming activities,
thereby contributing to the prevention of illegal gambling. By recognising
that preventing gambling from being a source of private profit is in itself a
public interest objective, the ECJ has in fact acknowledged that it lies within
the Member States’ margin of appreciation to exclude private operators from
the gambling sector. That said, the Republic of Iceland considers it important
to verify whether the objective of measures excluding private profit operators
from gaming is truly to prevent gambling from being a source of private profit,
or other public interest objectives, and not unrelated concerns such as the
financial benefit of the public purse.
81. With regard to the issues addressed in the fifth question, the Republic of Iceland
comes to the conclusion that Article 36 EEA does not preclude a national
statutory provision prohibiting the providing of gaming which is not permitted
in Norway, but which is approved under national law in another EEA Member
State, as long as that national statutory provision is non-discriminatory, suitable,
necessary and proportionate. Whether these conditions are fulfilled in the case
at issue should be answered by the national court. However, an answer in the
negative would be contrary to established case law, in particular Schindler, as
well as pending EU legislation. As regards the prohibition on the marketing of
games approved in another Member State, the Republic of Iceland maintains
that sustaining the Plaintiff’s position would amount to giving operators the
right to make publicity for illegal games, namely for games offered on the
Internet and approved under foreign jurisdictions. This would deprive Member
States of the possibility to provide their citizens the level of protection the State
considers appropriate, as the advertisement leads players to non-authorized
operators over whom the State has no control. In that context, the Republic of
Iceland emphasises that the place where an Internet service is delivered must
be the place where the economic activity is pursued, i.e. Norway in the case
at issue.
82. The Republic of Iceland suggests answering the questions as follows:
(1) Articles 31 and/or 36 EEA do not preclude provisions of national legislation
which establish that certain forms of gaming can only be offered by a Stateowned gaming company, in view of the public interest objectives which justify
it.
(2) Articles 31 and/or 36 EEA do not preclude national legislation which
establishes that licences to offer horserace betting may only be granted to
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81. Med hensyn til problemene som tas opp i det femte spørsmålet, kommer
Republikken Island til den konklusjon at EØS-avtalen artikkel 36 ikke er til
hinder for en nasjonal lovbestemmelse som forbyr formidling av pengespill
som ikke er tillatt i Norge, men som er godkjent etter nasjonal rett i en annen
EØS-stat, så lenge den nasjonale lovbestemmelsen er ikke-diskriminerende,
egnet, nødvendig og forholdsmessig. Om disse betingelsene er oppfylt i den
aktuelle saken bør ligge til den nasjonale domstolen å gi svar på. Imidlertid
ville et benektende svar stride mot etablert rettspraksis, særlig Schindler, så
vel som forestående EU-lovgivning. Når det gjelder forbud mot å markedsføre
spill som er godkjent i en annen medlemsstat, hevder Republikken Island at
å akseptere saksøkers standpunkt ville være det samme som å gi aktører en
rett til å reklamere for ulovlige spill, nemlig for spill som tilbys over internett
og er godkjente i en fremmed jurisdiksjon. Dette ville frata medlemsstatene
muligheten til å gi sine borgere det beskyttelsesnivået som staten finner
hensiktsmessig, ettersom reklame leder spillere til ikke-autoriserte aktører som
staten ikke har kontroll over. I sammenheng med dette fremhever Republikken
Island at leveringsstedet for en internettjeneste må være stedet der den
økonomiske aktiviteten drives, noe som i den aktuelle saken vil si i Norge.
82. Republikken Island foreslår at spørsmålene besvares som følger:
(1) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for nasjonale
lovbestemmelser som, tatt i betraktning de allmenne hensynene som
rettferdiggjør dette, fastlegger at visse former for pengespill bare kan tilbys av
et statseid pengespillselskap.
(2) EØS-avtalen artikkel 31 og/eller 36 er ikke til hinder for nasjonal lovgivning
som, tatt i betraktning de allmenne hensynene som rettferdiggjør dette, og
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forbrukere et lovlig alternativ for å delta i pengespillaktiviteter og dermed bidrar
til å forebygge ulovlig hasardspill. Ved å anerkjenne at det å hindre hasardspill
fra å være en kilde til privat profitt, i seg selv er et allment hensyn, har EFdomstolen faktisk erkjent at det ligger innenfor den enkelte medlemsstatens
skjønnsmargin å utelukke private aktører fra hasardspillsektoren. Når det er
sagt, anser Republikken Island det som viktig å etterprøve om hensynet bak
tiltak som utelukker kommersielle aktører fra pengespillvirksomhet, virkelig er
å hindre hasardspill fra å være en kilde til privat profitt, eller andre allmenne
hensyn, og ikke andre interesser som ikke er relatert til slike allmenne hensyn,
som for eksempel økonomisk fordel for statskassen.

non-profit organisations or companies whose aim is to support horse breeding,
in view of the public interest objectives which justify it and in particular in view
of the concern to prevent horserace betting from becoming a source of private
profit.
(3 and 4) EEA law does not preclude national legislation which either grants
licenses to operate certain forms of gaming only to non-profit organisations
and associations with a humanitarian or socially beneficial purpose, or
emphasises that profit from gambling activities should go to humanitarian or
socially beneficial purposes and not be a source of private profit.
(5) Article 36 EEA does not preclude a national statutory provision which
forbids the providing and marketing of gaming which is not permitted in Norway,
but which is approved under national law in another EEA State.
The Kingdom of the Netherlands
83. The Kingdom of the Netherlands argues that the Norwegian rules at issue
are restrictive, but not discriminatory. Furthermore, the transfer of earnings to
charitable causes must be seen as an ‘incidental beneficial consequence’ and
not the actual goal of the restrictive national measures. It further infers from
Läärä and Anomar in particular that Member States have a large degree of
latitude in determining how to regulate gaming; that Member States are free to
assess the level of protection they wish to have; that Member States may in this
context impose a total ban or may opt to regulate gaming providers; and that
Member States may create monopolies to this end if this is not disproportionate
to the aim pursued. A monopoly for gaming activities is also an appropriate way
of attaining the objectives invoked by the Defendants, including the reduction
of gambling addiction. Thus, the choice of the type of restriction a Member
State wishes to implement belongs to its margin of appreciation, as long as
that choice is not disproportionate to the aim pursued.
84. In the Kingdom of the Netherlands’ opinion, the Gambelli judgment does not
represent a significant change of direction compared with the ECJ’s earlier
case law, as it should be seen against the background of the factual situation
in Italy at that time, which is to be distinguished from the circumstances in
the current proceedings. The Kingdom of the Netherlands interprets the
consistency requirement to the effect that gaming policy as a whole, and
not just aspects of it, must be assessed. The test must be limited to the
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(3 og 4) EØS-retten er ikke til hinder for nasjonal lovgivning som enten gir
tillatelser til å drive visse former for pengespill kun til ideelle organisasjoner og
foreninger med humanitært eller samfunnsnyttig formål, eller legger vekt på at
inntekter fra hasardspillaktiviteter bør gå til humanitære eller samfunnsnyttige
formål og ikke være en kilde til privat profitt.
(5) EØS-avtalen artikkel 36 er ikke til hinder for en nasjonal lovbestemmelse
som forbyr formidling og markedsføring av pengespill som ikke er tillatt i Norge,
men som er godkjent etter en annen EØS-stats nasjonale rett.
Kongeriket Nederlandene
83. Kongeriket Nederlandene anfører at de aktuelle norske reglene er restriktive,
men ikke diskriminerende. Dessuten må overføringen av inntekter til veldedige
formål ses som en ”gunstig sidevirkning” og ikke som det reelle målet med
de restriktive nasjonale tiltakene. Videre utleder Kongeriket Nederlandene
fra Läärä og Anomar særlig at medlemsstatene har et vidt spillerom i
fastleggelsen av hvordan pengespill skal reguleres, at medlemsstatene står
fritt til å fastsette hvilket beskyttelsesnivå de ønsker, at medlemsstatene i
denne sammenhengen kan innføre et totalt forbud eller kan velge å regulere
pengespilltilbydere, og at medlemsstatene kan opprette monopoler med dette
formålet dersom dette ikke er uforholdsmessig sammenholdt med det målet
som forfølges. Et monopol på pengespillaktiviteter er også hensiktsmessig
for å oppnå målsetningen som saksøkte påberoper seg, om bl.a. å redusere
spilleavhengighet. Således ligger valget av den formen for restriksjon som
en medlemsstat ønsker å gjennomføre, til statens skjønnsmargin, så lenge
valget som treffes ikke er uforholdsmessig sammenholdt med det målet som
forfølges.
84. Etter Kongeriket Nederlandenes oppfatning utgjør ikke Gambelli-dommen
noen betydelig kursendring sammenlignet med EF-domstolens tidligere
praksis, siden dommen må ses på bakgrunn av den faktiske situasjonen
i Italia på den tiden, som skiller seg fra omstendighetene i den her
foreliggende saken. Kongeriket Nederlandene forstår konsistenskravet slik
at pengespillpolitikken som et hele, og ikke bare særskilte aspekter ved det,
må bedømmes. Testen må være begrenset til spørsmålet om tilnærmingen
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særlig hensynet til å hindre at hesteveddeløp skal få bli en kilde til privat
profitt, fastlegger at bevilling til å tilby hesteveddeløp bare får gis til ideelle
organisasjoner og selskaper som har som formål å støtte hesteavl.

question whether the approach in its totality is so imbalanced that it can no
longer reasonably be considered ‘consistent and systematic’. The Norwegian
legislation restricts and controls the provision of gaming services and therefore
satisfies the requirement set in Gambelli that gaming policy be suitable and
proportionate if the provision of gaming services is actually controlled. The
Lindman judgment, on the other hand, is not relevant to the case at issue
in the view of the Kingdom of the Netherlands. The final assessment on the
compatibility of national law with Articles 31 and/or 36 EEA is to be made by
the national judge.
85. Dealing with the fifth question in particular, the Kingdom of the Netherlands
maintains that there is no duty for Norway to recognize the legislation of the
United Kingdom due to lack of harmonisation in this area. Moreover, the
prohibition of marketing is considered a corollary of the prohibition on gaming
without a permit. If the latter is compatible with EEA law, than it is also justified
to forbid the marketing of gaming services which have not been given a permit.
Marketing of an illegal activity can be forbidden. In that sense, the Kingdom
of the Netherlands refers to the marketing prohibition as a necessary element
of the protection Norway wants to afford in respect of gaming activities. At
the same time, the prohibition on the marketing of gaming services is in itself
justified by reasons of overriding general interests, as it prevents consumers
from being exposed to a large scale offer of gaming services. According to the
Kingdom of the Netherlands, the general case law on national restrictions on
advertising is not relevant, as the marketing restriction in the case at issue is
limited to the channelling of the desire to gamble into responsible forms.
86. The Kingdom of the Netherlands suggests answering questions (1), (2), (3)
and (5) in the negative and question (4) in the affirmative.
The Portuguese Republic
87. The Portuguese Republic suggests that the first question should be answered
in the negative. In its view, the States are entitled under the case law to
determine on grounds of compelling public interest the volume, type of gaming
and the beneficiaries of the profits from games on their respective territories.
The objectives invoked by the Defendants are such legitimate grounds, with
the effect of reducing gambling addiction and preventing fraud. Arrangements
less restrictive than a monopoly have not proven sufficient to control, limit
and prevent the risk of addiction. Gambelli merely indicated that a State’s
decisions in the area of gaming may not be arbitrary or principally motivated by
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85. Særlig med hensyn til det femte spørsmålet hevder Kongeriket Nederlandene
at Norge ikke har plikt til å anerkjenne lovgivningen i Storbritannia, på grunn
av mangel på harmonisering på dette området. Dessuten anses forbudet mot
markedsføring som en naturlig følge av forbudet mot å drive pengespill uten
tillatelse. Hvis et slikt forbud er forenlig med EØS-retten, så er det dermed
også rettferdiggjort å forby markedsføring av pengespilltjenester som det
ikke har blitt gitt noen tillatelse for. Markedsføring av en ulovlig aktivitet kan
forbys. I så henseende viser Kongeriket Nederlandene til at forbudet mot
markedsføring er en nødvendig del av den beskyttelsen som Norge ønsker å
gi der det gjelder pengespillaktiviteter. Samtidig er forbudet mot markedsføring
av pengespilltjenester i seg selv rettferdiggjort av tvingende allmenne hensyn,
siden det hindrer at forbrukere utsettes for tilbud av pengespilltjenester i stor
skala. I følge Kongeriket Nederlandene er den alminnelige rettspraksisen
vedrørende nasjonale restriksjoner på reklame ikke relevant, siden
restriksjonen på markedsføring i den foreliggende saken er begrenset til å
kanalisere spillebegjæret inn i ansvarlige former.
86. Kongeriket Nederlandene foreslår at spørsmål (1), (2), (3) og (5) besvares
benektende og at spørsmål (4) besvares bekreftende.
Republikken Portugal
87. Republikken Portugal foreslår at det første spørsmålet bør besvares
benektende. Etter dens oppfatning er statene, etter rettspraksis, berettiget til
på grunnlag av tvingende allmenne hensyn å fastlegge omfanget av og formen
for pengespill samt hvem som skal få nyte avkastningen fra pengespill på deres
respektive territorier. Formålene som påberopes av saksøkte er slike legitime
grunner med den virkning å redusere spilleavhengighet og forebygge svindel.
Mindre restriktive ordninger enn et monopol har ikke vist seg tilstrekkelige
til å kontrollere, begrense og forebygge risikoen for avhengighet. Gambelli
indikerte bare at en stats beslutninger på pengespillområdet ikke får være
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i sin helhet er så ubalansert at den ikke lenger med rimelighet kan anses
for å være ”konsistent og systematisk”. Den norske lovgivningen begrenser
og kontrollerer tilbudet av pengespilltjenester og tilfredsstiller derfor kravet
oppstilt i Gambelli, om at pengespillpolitikken er egnet og forholdsmessig, hvis
tilbudet av pengespilltjenester faktisk er kontrollert. Lindman-dommen, på den
andre siden, er etter Kongeriket Nederlandenes oppfatning ikke relevant i den
foreliggende saken. Den endelige bedømmelsen av forenligheten av nasjonal
rett med EØS-avtalene artikkel 31 og 36 ligger til den nasjonale dommeren.

the State’s financial interests. Furthermore, the Portuguese Republic contests
that a State is under an obligation to accept all games authorised in another
State. In conclusion, the Portuguese Republic maintains that the gaming
policy pursued by the Defendants is in line with the criteria set out in
jurisprudence.
88. With respect to the second question, the Portuguese Republic again suggests
an answer in the negative. Under the ECJ’s case law, Member States may
grant the organisation of sporting bets and the profits resulting thereof to a
non-profit organisation with the exclusive aim of supporting horse breeding,
provided that there is no discrimination and that proportionality and necessity
are warranted. The Portuguese Republic contends that the power of each
Member State to define what is necessary to protect its values and principles
and to establish a monopoly in the gaming sector is based on the subsidiarity
principle in the EU Treaty.
89. The Portuguese Republic also suggests a negative answer to the third question
in view of the Member States’ margin of appreciation and the public interest
objectives at stake. It further recalls that the draft Services Directive excludes
gaming services from its scope of applicability.
90. As to the fourth question, the Portuguese Republic suggests an affirmative
answer. The restrictions on the free provision of services entailed by the
legislation at issue are non-discriminatory in nature and justifiable by overriding
concerns relating to the public interest, provided they are appropriate to achieve
the intended aims and do not go beyond what is necessary to achieve them.
To the Portuguese Republic, the legislation at issue conferring exclusive rights
on a non-profit organisation does not appear to be disproportionate. A less
restrictive system of licenses proved not capable of mitigating the damaging
consequences of gambling. The same must apply not only to games operated
physically in Norway, but also to games operated through the Internet in
Norway for the Norwegian public.
The Republic of Slovenia
91. The Republic of Slovenia recalls that for restrictions on the freedom to provide
services and the right to establishment to be justified, they must (1) serve
imperative requirements in the general interest such as consumer protection,
prevention of fraud, prevention of incitement to squander on gaming and the
need to preserve public order; (2) be suitable for achieving the objective which
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88. Med hensyn til det andre spørsmålet foreslår Republikken Portugal igjen
et benektende svar. Etter EF-domstolens praksis kan medlemsstater gi
organiseringen av veddemål på idrettskonkurranser og avkastningen derfra
til en ideell organisasjon med det spesielle formål å støtte hesteavl, forutsatt
at det ikke foreligger diskriminering og at proporsjonalitet og nødvendighet er
ivaretatt. Republikken Portugal hevder at hver medlemsstats myndighet til å
definere hva som er nødvendig for å beskytte sine verdier og prinsipper, og til å
etablere et monopol i pengespillsektoren, er basert på subsidiaritetsprinsippet
i EU-traktaten.
89. Republikken Portugal foreslår også et benektende svar på det tredje spørsmålet,
tatt i betraktning medlemsstatenes skjønnsmargin og de allmenne hensynene
som står på spill. Det minnes også om at utkastet til tjenestedirektiv unntar
pengespilltjenester fra sitt anvendelsesområde.
90. Hva gjelder det fjerde spørsmålet, foreslår Republikken Portugal et bekreftende
svar. Begrensningene på friheten til å yte tjenester, som følger av den aktuelle
lovgivningen, er av ikke-diskriminerende natur og kan rettferdiggjøres
av tvingende allmenne hensyn, forutsatt at de er hensiktsmessige for å
oppnå målsetningene og ikke går ut over det som er nødvendig for denne
måloppnåelsen. For Republikken Portugal synes ikke den aktuelle lovgivningen,
som gir eneretter til en ideell organisasjon, å være uforholdsmessig. Et mindre
restriktivt system med konsesjoner viste seg ute av stand til å hindre de
skadelige følgene av hasardspill. Det samme må gjelde ikke bare for spill som
fysisk drives i Norge, men også for spill som drives over internett i Norge for
den norske befolkningen.
Republikken Slovenia
91. Republikken Slovenia minner om at for at restriksjoner på friheten til å
yte tjenester og etableringsretten skal være rettferdiggjort, må de (1) tjene
tvingende allmenne hensyn, slik som forbrukervern, å forhindre svindel, å
forebygge tilskyndelse til sløsing på pengespill og behovet for å opprettholde
offentlig orden, (2) være egnet til å oppnå formålet de forfølger, (3) ikke gå ut
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vilkårlige eller hovedsakelig motivert i statens økonomiske interesser. Videre
bestrider Republikken Portugal at en stat har en forpliktelse til å godta alle spill
som er godkjent i en annen stat. Til slutt hevder Republikken Portugal at den
pengespillpolitikken som forfølges av saksøkte er på linje med kriteriene som
er stilt opp i rettspraksis.

they pursue; (3) not go beyond what is necessary in order to attain it; and
(4) be applied without discrimination. However, the restrictions may not have
as sole purpose the funding of humanitarian and sports activities, nor the
increase of budget revenues, which may only be incidental consequences of
the restrictions.
92. In applying these criteria to the Norwegian legislation at issue, the Republic
of Slovenia is of the opinion that the six concerns brought forward by the
Defendants may constitute reasons of overriding general interest. Gaming
should be channelled and restricted in order to control the negative
consequences (externalities). The social costs associated with gaming
activities can be high and may justify the restriction of fundamental freedoms.
The Republic of Slovenia further opines that the restrictions inherent in the
Norwegian gaming legislation are suitable to achieve the intended goals.
Granting an exclusive right to one single public law entity under the Gaming
Act as well as granting licenses only to non-profit organisations under the
Lottery Act and the Totalisator Act restricts the supply of gaming services in
particular. Moreover, the restrictions inherent in the Norwegian legislation are
proportionate in relation to the objectives they are pursuing30 and do not go
beyond what is necessary. With regard to possible discrimination, the Republic
of Slovenia argues that neither is there overt discrimination entailed by the
Norwegian legislation, nor any indirect discrimination. The conditions set out
by the Gaming Act are equivalent to those set out in the Finnish legislation at
stake in Läärä, and the conditions set out in the Lottery Act and the Totalisator
Act are not met with more difficulties by non-resident entities than by domestic
entities. A profit-oriented Norwegian entity would be denied the permission to
hold lotteries, whereas a foreign non-profit organisation could be granted one
under the Lottery Act. The same goes for the condition of supporting horse
breeding under the Totalisator Act.
93. As regards the requirement in Zenatti that funding humanitarian and sports
activities or increasing budget revenues may only be incidental consequences,
the Republic of Slovenia asserts that the main objective behind the Norwegian
legislation is to restrict access to the gaming and betting market. Channelling
profits from gaming and betting to good causes internalises and thereby
neutralises negative externalities of gambling and increases the welfare of
society. The costs of gambling incurred to society are borne and paid by the
entity that causes these costs. The Republic of Slovenia finally mentions that
30

Reference is made to Case C-124/97 Läärä, paragraph 42.
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92. Ved anvendelsen av disse kriteriene på den aktuelle norske lovgivningen er
Republikken Slovenia av den oppfatning at de seks hensynene som er fremmet
av saksøkte, kan utgjøre tvingende allmenne hensyn. Pengespill bør kanaliseres
og begrenses for å kontrollere de negative følgene (”eksternaliteter”). De
sosiale kostnadene forbundet med pengespillaktiviteter kan være høye og kan
rettferdiggjøre begrensninger i grunnfrihetene. Republikken Slovenia mener
videre at de iboende restriksjonene i den norske pengespillovgivningen er egnet
til å oppnå målene med lovgivningen. Å tildele et enkelt offentligrettslig foretak
en enerett etter pengespilloven, så vel som å gi konsesjoner bare til ideelle
organisasjoner etter lotteriloven og totalisatorloven, begrenser særlig tilbudet
av pengespilltjenester. Dessuten er de iboende restriksjonene i den norske
lovgivningen forholdsmessige i forhold til formålet som de forfølger,30 og de går
ikke ut over det som er nødvendig. Med hensyn til mulig diskriminering anfører
Republikken Slovenia at det verken foreligger direkte diskriminering som følge
av den norske lovgivningen, eller noen indirekte diskriminering. Vilkårene som
stilles opp i pengespilloven, tilsvarer dem i den finske lovgivningen som Läärä
gjaldt, og vilkårene som stilles opp i lotteriloven og totalisatorloven oppfylles
ikke med større vanskeligheter av utenlandske enn av innenlandske foretak.
Et profitt-orientert norsk foretak ville ikke få tillatelse til å avholde lotterier, mens
en utenlandsk ideell organisasjon kunne gis slik tillatelse etter lotteriloven. Det
samme gjelder for vilkåret om å støtte hesteavl, etter totalisatorloven.
93. Når det gjelder kravet i Zenatti om at det å finansiere humanitære aktiviteter og
idrettsaktiviteter eller øke inntektene til budsjettet bare får være sidevirkninger,
gjør Republikken Slovenia gjeldende at hovedformålet med den norske
lovgivningen er å begrense adgangen til pengespill- og veddemålsmarkedet.
Å fordele avkastning fra drift av pengespill og veddemål til gode formål
internaliserer, og nøytraliserer dermed, ”eksternaliteter” ved hasardspill og øker
velferden i samfunnet. Kostnaden som samfunnet har ved hasardspill bæres
og betales av det foretaket som forårsaker disse kostnadene. Republikken
30

Det vises til Läärä, jf. ovenfor, avsnitt 42.
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over det som er nødvendig for å oppnå formålet, og (4) anvendes likt for alle.
Imidlertid får restriksjonen ikke ha som eneste formål å finansiere humanitære
aktiviteter eller idrettsaktiviteter, ei heller å øke inntektene til budsjettet, som
bare får være en gunstig sidevirkning av restriksjonene.

under the Lottery Act, not all the profits earned must be channelled to good
causes but may partly remain with private undertakings.
94. The Republic of Slovenia suggests answering questions (1), (2), (3) and (5) in
the negative and question (4) in the affirmative.
The Kingdom of Spain
95. According to the Kingdom of Spain, a legal doctrine can be derived from the
ECJ’s jurisprudence in the field of gaming law whereby (1) national authorities
have a margin of appreciation in determining what consumer protection and
the preservation of public order require;31 (2) restrictions on the freedom
of establishment and the freedom to provide services must be justified by
imperative requirements in the general interest, they must be proportional (i.e.
suitable for achieving the objective which they pursue and not go beyond what
is necessary in order to obtain it), and non-discriminatory;32 it is for the national
judge to decide whether circumstances exist that could justify the restrictions.
To guide the national judge in determining whether such circumstances exist,
the Kingdom of Spain proposes a list of criteria derived from Gambelli.33 In the
opinion of the Kingdom of Spain, the ECJ has recognized the competence
of each Member State to regulate gaming in its entirety and, in Gambelli,
accepted that granting exclusive rights does not violate the EC treaty as long
as these restrictions are justified as meeting social and consumer protection
purposes. The same is true for internet gaming activities. The competent
national authorities cannot invoke the need to maintain public order if, in
reality, they are favouring the expansion of gambling and betting in their
territory. However, to interpret that refinement in Gambelli as liberalisation of
gaming in EU and EEA would be erroneous in the opinion of the Kingdom of
Spain. In that respect, it is emphasised that gaming has been excluded from
the scope of the draft Directive on Services. The Kingdom of Spain further
maintains that the Norwegian legislation at issue is not discriminatory, and is
based on obligatory and legitimate legislative issues. The denial of a licence
to the Plaintiff constitutes a decision coherent with Norway’s gaming policy,
and is proportional and necessary to achieve the level of protection against
gambling problems sought by the legislators.
31
32
33

Case C-243/01 Gambelli, at paragraph 63-67.
Case C-243/01 Gambelli, at paragraphs 64 and 65.
Case C-243/01 Gambelli, at paragraphs 61, 62, 67, 69, 70-71, 72 and 73.
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94. Republikken Slovenia foreslår å besvare spørsmål (1), (2), (3) og (5)
benektende og spørsmål (4) bekreftende.
Kongeriket Spania
95.

31
32
33

Ifølge Kongeriket Spania kan en juridisk læresetning utledes fra EFdomstolens praksis på området for pengespillrett, som gir anvisning på at
det (1) gjelder en skjønnsmargin for nasjonale myndigheter i spørsmålet
om fastleggelse av hva forbrukervern og opprettholdelse av offentlig orden
krever,31 og (2) at begrensninger på etableringsretten og friheten til å yte
tjenester må være begrunnet i tvingende allmenne hensyn, forholdsmessige
(dvs. egnet til å oppnå det formålet de forfølger og ikke gå ut over det som er
nødvendig for å oppnå formålet) og ikke-diskriminerende.32 Det ligger til den
nasjonale dommeren å avgjøre om det foreligger omstendigheter som kan
rettferdiggjøre restriksjonene. For å kunne ta den avgjørelsen bør dommeren
benytte en rekke kriterier, som Kongeriket Spania utleder av Gambelli.33
Etter Kongeriket Spanias oppfatning har EF-domstolen anerkjent hver
medlemsstats myndighet til å regulere pengespill i sin helhet og, i Gambelli,
godtatt at det å tildele eneretter ikke bryter med EF-traktaten så lenge disse
restriksjonene er rettferdiggjort på grunnlag av at de ivaretar sosiale formål og
forbrukervernformål. Det samme gjelder for pengespillaktiviteter på internett.
De kompetente nasjonale myndighetene kan ikke påberope seg behovet for å
opprettholde offentlig orden hvis de i realiteten fremmer en utvidelse av driften
av pengespill og veddemål på sitt territorium. Å utlegge denne presiseringen
i Gambelli som en liberalisering av pengespill i EU og EØS ville imidlertid
være uriktig, etter Kongeriket Spanias oppfatning. I så henseende fremheves
det at pengespill har blitt unntatt fra anvendelsesområdet for utkastet til
tjenestedirektiv. Kongeriket Spania hevder videre at den aktuelle norske
lovgivningen ikke er diskriminerende, og at den er basert på forpliktende
og legitime lovgivningsmessige hensyn. Avslaget på saksøkers søknad om
konsesjon utgjør en beslutning som er koherent med Norges pengespillpolitikk,
og som er forholdsmessig og nødvendig for å oppnå det beskyttelsesnivået
mot problemer med hasardspill, som lovgiveren etterstreber.

Gambelli, jf. ovenfor, avsnitt 63–67.
Gambelli, jf. ovenfor, avsnitt 64 og 65.
Gambelli, jf. ovenfor, avsnitt 61, 62, 67, 69, 70–71, 72 og 73.
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Slovenia nevner til slutt at etter lotteriloven er det ikke slik at all avkastning må
fordeles til gode formål; en del kan forbli hos private foretak.

96. The Kingdom of Spain suggests that the EFTA Court should recognize the
legitimate right of each State to conserve the public monopoly on gaming within
its respective jurisdiction. Through the limitations inherent in such a system,
opportunities for gambling are being curbed and the urge to gamble is being
channelled into its least harmful manifestations, while a level of public control
not to be achieved in an open-market system can be obtained.
97. The Kingdom of Spain suggests answering the questions as follows:
(1) National legislation establishing that certain forms of gaming can only
be offered by a State-owned gaming company which channels its profits into
cultural activities and sports is compatible with Articles 31 and 36 EEA.
(2) National legislation establishing that licenses to offer horserace betting
may only be granted to non-profit organisations or companies whose aim is to
support horse breeding is compatible with Articles 31 and 36 EEA.
(3) National legislation establishing that licenses to certain forms of gaming
may only be granted to non-profit organisations and associations with a
humanitarian or socially beneficial purpose is compatible with Articles 31 and
36 EEA.
(4) National legislation establishing that the profit from gaming should go to
humanitarian or socially beneficial purposes (including sports and culture), and
not be a source of private profit is compatible with Articles 31 and 36 EEA.
(5) National legislation prohibiting the providing and marketing of gaming
services which are not permitted in the Member State in question, but which
are approved under national law in another EEA State is compatible with
Articles 31 and 36 EEA.
The EFTA Surveillance Authority
98.

ESA bases its assessment on the assumption that legislation as described in
questions 1, 2 and 3 constitutes a restriction on the freedom of establishment,
and that both such legislation and rules of the kind mentioned in question 5
constitute a restriction on the freedom to provide services for gaming service
providers established in other EEA States. The first precondition for justification
is that the restriction pursues an aim which under EEA law can be classified as
an imperative requirement in the general interest.

99.

In its assessment of the legality of the aims behind the restrictions, ESA first
deals with the fourth question, i.e. whether national legislation may emphasise
-- 208
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97. Kongeriket Spania foreslår at spørsmålene besvares som følger:
(1) Nasjonal lovgivning som fastlegger at visse former for pengespill bare
får tilbys av et statseid pengespillselskap som fordeler sin avkastning til
kulturaktiviteter og idrett er forenlig med EØS-avtalen artikkel 31 og 36.
(2) Nasjonal lovgivning som fastlegger at bevilling til å tilby hesteveddeløp
bare får gis til ideelle organisasjoner eller selskaper som har som formål å
støtte hesteavl, er forenlig med EØS-avtalen artikkel 31 og 36.
(3) Nasjonal lovgivning som fastlegger at tillatelser for visse former for
pengespill bare får gis til ideelle organisasjoner og foreninger med et
humanitært eller samfunnsnyttig formål, er forenlig med EØS-avtalen artikkel
31 og 36.
(4) Nasjonal lovgivning som fastlegger at avkastningen fra drift av pengespill
bør gå til humanitære eller samfunnsnyttige formål (inkludert idrett og kultur),
og ikke være en kilde til privat profitt, er forenlig med EØS-avtalen artikkel 31
og 36.
(5) Nasjonal lovgivning som forbyr formidling og markedsføring av
pengespilltjenester som ikke er tillatt i den aktuelle medlemsstaten, men som
er godkjent etter nasjonal rett i en annen EØS-stat, er forenlig med EØSavtalen artikkel 31 og 36.
EFTAs Overvåkningsorgan (ESA)
98. ESA forutsetter at lovgivningen som er beskrevet i spørsmål 1, 2 og 3 utgjør
en restriksjon på etableringsretten, og at både slik lovgivning og en slik
form for regler som er nevnt i spørsmål 5, utgjør en restriksjon på den frie
bevegeligheten for pengespilltjenester fra pengespilltilbydere etablert i andre
EØS-stater. Den første forutsetningen for at dette skal la seg rettferdiggjøre, er
at restriksjonen forfølger et formål som etter EØS-retten kan klassifiseres som
et tvingende allment hensyn.
99. I vurderingen av lovligheten av målene med restriksjonene, tar ESA først opp
det fjerde spørsmålet, dvs. om den nasjonale lovgiveren får legge vekt på at
147 - 209
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96. Kongeriket Spania foreslår at EFTA-domstolen bør anerkjenne hver stats
legitime rett til å opprettholde et offentlig monopol på pengespill innenfor sin
respektive jurisdiksjon. Gjennom de iboende begrensningene i et slikt system
tøyles hasardspillmulighetene og spillebegjæret kanaliseres inn i mindre
skadelige former, mens en kan oppnå et nivå på offentlig kontroll som ikke kan
oppnås med et fritt marked-system.

that profit from gaming should go to humanitarian and socially beneficial
purposes and should not be a source of private profit. As regards the approach
taken by the ECJ in Schindler, ESA argues that, to the extent that judgment
has been interpreted in support of channelling of gambling revenue to social
causes as a subordinate, but valid justification ground, later case law has
made it clear that such is not the case. In ESA’s view, it follows from Gambelli
that the financing of social activities is not a legitimate aim as such.34 If only
for that reason, such an aim cannot serve as subordinate justification for the
restriction either. At the same time, an approach of ignoring the aims relating to
the financial support of charities and continuing the assessment on the basis
of other, legitimate objectives, would also not be compatible with Gambelli
and Zenatti. According to ESA, the test laid down in the case law specifically
concerning exclusive rights is stricter. The insistence by the ECJ on making
sure that economic aims have not influenced the establishment and design
of an exclusive right to provide a given service must be seen as the natural
counterpart to the relatively wide margin of appreciation that the EEA States
enjoy in this area in order to determine what is required in the interest of
consumer protection and maintenance of public order. To the extent that an
EEA State uses its margin of appreciation in order to mix the pursuit of such
legitimate concerns with economic aims, the entire rationale for the special
leniency evaporates. ESA also concludes from the judgment in Fokus Bank
that a restriction falls foul of the EEA Agreement if it partially pursues legitimate
aims, but also is based on a wish to generate income for the Treasury.35 As
to the weight to be attached to the wish to bring revenue to charities, ESA
submits that the courts should not embark upon an assessment of whether the
aim of securing revenue to charities was the main aim behind the monopoly.
The appropriate test is rather a causality test where the national court must
find the exclusive right incompatible with Articles 31 and 36 EEA unless the
State concerned can demonstrate that the exclusive right would have been
introduced, and given the same scope and content, if that aim had not been
relied on when the legislation was adopted.
100. With regard to the wish to eliminate private profit as a possible legitimate
objective, ESA contends that the ECJ did not hold in Schindler36 that this aim
should be accepted as a consideration that can justify a monopoly solution,
34
35
36

Case C-243/01 Gambelli, at paragraph 62 and Advocate General Alber in the same case, at paragraph 125.
Case E-1/04 Fokus Bank [1994] EFTA Court Report, p. 11, at paragraph 33.
Case C-275/92 Schindler, at paragraph 60.
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100. Med hensyn til ønsket om å utelukke privat profitt som et mulig legitimt formål,
hevder ESA at EF-domstolen i Schindler36 ikke fant at denne målsetningen
burde godtas som et hensyn som kan rettferdiggjøre en monopolløsning, blant
34
35
36

Gambelli, jf. ovenfor, avsnitt 62 og AG Alber i samme sak, avsnitt 125.
Fokus Bank, jf. ovenfor, avsnitt 33.
Schindler, jf. ovenfor, avsnitt 60.
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inntekter fra pengespill bør gå til humanitære og samfunnsnyttige formål og
ikke bør være en kilde til privat profitt. Når det gjelder tilnærmingen som EFdomstolen tok i Schindler, anfører ESA at i den utstrekning denne dommen
har blitt utlagt til støtte for kanalisering av pengespillinntekter til sosiale formål
som et underordnet, men gyldig grunnlag for å rettferdiggjøre restriksjoner, har
senere rettspraksis gjort det klart at dette ikke er tilfelle. Etter ESAs oppfatning
følger det av Gambelli at finansiering av sosiale aktiviteter ikke som sådan er
en legitim målsetning.34 Alene av den grunn kan en slik målsetning heller ikke
tjene som et underordnet grunnlag for å rettferdiggjøre restriksjoner. Samtidig
ville en tilnærming som ser bort fra målsetningene knyttet til økonomisk støtte
til veldedighet, og som fortsetter vurderingen på grunnlag av andre og legitime
formål, heller ikke være forenlig med Gambelli og Zenatti. Ifølge ESA er testen
som er nedfelt i rettspraksis som spesielt gjelder eneretter, en strengere test.
EF-domstolens fastholdelse av å forsikre seg om at økonomiske hensyn
ikke har innvirket på etableringen og utformingen av en enerett til å tilby
en gitt tjeneste, må ses som det naturlige motstykket til den relativt vide
skjønnsmarginen som EØS-statene på dette området har til å fastsette hva
som er påkrevet av hensyn til forbrukervern og opprettholdelse av offentlig
orden. I den utstrekning en EØS-stat bruker sin skjønnsmargin til å blande
det å forfølge slike legitime interesser sammen med økonomiske hensyn,
går hele den logiske begrunnelsen for denne spesielle overbærenheten opp i
røyk. ESA slutter også fra dommen i Fokus Bank til at en restriksjon kommer i
konflikt med EØS-avtalen hvis den for en del forfølger legitime mål, men også
er basert på et ønske om å frembringe inntekter til statskassen.35 For så vidt
gjelder den vekt som kan legges på ønsket om å skaffe inntekter til veldedighet,
anfører ESA at domstolene ikke bør begi seg ut på noen bedømmelse av
om det å sikre inntekter til veldedighet, var den vesentligste målsetningen
med monopolet. Den passende testen er snarere en kausalitetstest der den
nasjonale domstolen må komme til at eneretten er uforenlig med EØS-avtalen
artikkel 31 og 36 med mindre den aktuelle staten kan godtgjøre at eneretten
ville ha blitt introdusert – og gitt samme rekkevidde og innhold – hvis en ikke
hadde støttet seg på den målsetningen da lovgivningen ble vedtatt.

inter alia because the aim to avoid private profit is ultimately of an economic
nature and hence not an aim that can justify a restriction to the rules on free
movement. It also follows from the case law that, to the extent exclusive
rights have been accepted, it has been due to imperative requirements of an
overriding social nature.
101. As regards the first three questions, ESA starts out by maintaining that EEA
law precludes exclusive rights based on the objective of only allowing stateowned operators or non-profit entities to provide gambling services. The
EEA Agreement does not grant state-owned and non-profit entities a special,
privileged position capable of justifying exclusive rights merely by reference
to their status as being different from private commercial operators. Further,
with respect to the four non-economic aims offered by the Defendants as
imperative requirements in the general interest, ESA observes that it follows
from Gambelli that a restriction on gaming services must in any event reflect a
concern to bring about a genuine diminution of gambling opportunities.37
102. On the issue of consistency, ESA states that the fact that the gaming policy in
Norway limits gaming opportunities, since only certain bodies are allowed to
operate such services, is not sufficient to conclude that the policy is consistent
within the meaning of Gambelli. In that case the Italian legislation at issue also
had the clear effect of limiting gaming opportunities since such services were,
in principle, prohibited. Further, consistency is to be assessed with respect to
gaming services in general and not related to each kind of game, as follows
again from Gambelli. ESA understands the consistency test to require an EEA
State to ensure that operators with exclusive rights exercise those rights in
conformity with the social objectives that allowed for the granting of exclusive
rights in the first place. If the holders of the exclusive rights are allowed to
operate in the same way as normal economic operators and extensively
advertise their services and develop their products in order to attract new
customers and increase their market shares, the basic rationale for granting
of the exclusive rights, namely the genuine diminution of gaming services in a
consistent and systematic manner, ceases to exist. On that basis, the referring
court should, first, examine whether the different holders of monopoly rights
have extended the offer of their games and/or increased their points of sale
and other modes of offering their gaming services. Second, the referring court
should look closely into the marketing conducted by the different monopoly
37

Cf. Case C-243/01 Gambelli, at paragraph 62, in which reference is made to case C-67/98 Zenatti, at paragraph 36, which in turn
refers to paragraph 32 of the Advocate General’s Opinion in that case.
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101. Når det gjelder de tre første spørsmålene, hevder ESA innledningsvis at EØSretten er til hinder for at eneretter begrunnes i det formål å bare tillate statseide
aktører og ideelle organisasjoner å tilby pengespilltjenester. EØS-avtalen gir
ikke statseide og ideelle foretak noen spesiell, privilegert stilling som kunne
rettferdiggjøre eneretter alene under henvisning til deres status av å være
annerledes enn private kommersielle aktører. Videre, men hensyn til de fire
ikke-økonomiske målsetningene som saksøkte fremfører som tvingende
allmenne hensyn, bemerker ESA at det følger av Gambelli at en restriksjon
på pengespilltjenester uansett må gjenspeile en interesse i å bevirke en reell
reduksjon i mulighetene for å spille hasardspill.37
102. Til spørsmålet om konsistens, uttaler ESA at det faktum at pengespillpolitikken
i Norge begrenser mulighetene for spill om penger, ved at bare visse
organisasjoner tillates å drive slike tjenester, ikke er tilstrekkelig til å slutte at
politikken er konsistent i den forstand Gambelli krever. I den saken hadde den
aktuelle italienske lovgivningen også hatt den tydelige virkningen å begrense
mulighetene til spill om penger, siden slike tjenester i prinsippet ble forbudt.
Videre må, slik det igjen følger av Gambelli, konsistens vurderes med hensyn
til pengespilltjenester i sin alminnelighet og ikke i forhold til hver enkelt form for
spill. ESA forstår konsistenstesten slik at den krever at en EØS-stat sikrer at
aktører som har eneretter, utøver disse enerettene i overensstemmelse med
de sosiale formålene som i første omgang var de som ga grunnlag for å gi
eneretter. Hvis innehaverne av slike eneretter tillates å drive på samme måte
som vanlige økonomiske aktører og drive utstrakt reklame for sine tjenester og
utvikle sine produkter for å tiltrekke seg nye kunder og øke sine markedsandeler,
så opphører den fundamentale logiske begrunnelsen for å gi eneretter, nemlig
en reell reduksjon av pengespilltjenester på en konsistent og systematisk
måte, å eksistere. På dette grunnlaget bør den foreleggende domstolen
først undersøke om de ulike innehaverne av monopolrettigheter har utvidet
sitt spilltilbud og/eller utvidet antallet utsalgssteder eller andre måter å tilby
sine pengespilltjenester på. For det andre bør den foreleggende domstolen se
nøye på den markedsføringen som de ulike monopolinnehaverne har drevet.
37

Jf. Gambelli, jf. ovenfor, avsnitt 62, der det vises til Zenatti, jf. ovenfor, avsnitt 36, der det i sin tur vises til avsnitt 32 i
generaladvokatens innstilling i saken.
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annet fordi målet om å unngå privat profitt til syvende og sist er av økonomisk
art og følgelig ikke er et mål som kan rettferdiggjøre et inngrep i reglene om fri
bevegelighet. Det følger også av rettspraksis at i den utstrekning eneretter har
vært godtatt, har det vært på grunn av tvingende hensyn av sosial art.

holders. In the last decade, Norsk Tipping has been the largest amongst all
advertisers of goods and services on the Norwegian market, and, in 2005
spent NOK 145 020 986 on advertising. Norsk Rikstoto’s marketing expenses
increased from NOK 59 958 000 in 2004 to NOK 73 038 000 in 2005. Based on
such information, ESA comes to the conclusion that the extensive marketing
and expansion of the national gaming operators entail that the Norwegian State,
via its ownership of Norsk Tipping and as regulator of other gaming services,
does indeed incite and encourage consumers to participate in lotteries, games
of chance and betting to the financial benefit of the public purse.
103. Furthermore, in ESA’s view, the so-called “channelling argument” cannot be
reconciled with Gambelli, as exclusive rights are only justifiable if the national
gaming policy is intended to ensure a genuine limitation of money games. If an
EEA State considers it necessary to try to prevent its citizens from requesting
services from gaming operators abroad, it would, as long as it has based
its gaming policy on exclusive rights in order to limit money games, have to
utilise other measures than allowing national gaming operators to extensively
market and develop their services. Should the Court nevertheless find that
the channelling argument can be accepted in principle, ESA suggests that
the actual application of such a principle should be limited to situations where
the State has convincingly demonstrated that both the purpose and effect of
the national marketing is only to channel and not to increase demand. For
that to be the case, the national court should require the State to prove (1)
that there is a considerable existing consumer demand for money games and
that the consumers, in the absence of national operators’ extensive marketing,
would satisfy that demand with other (foreign) gaming services although
such services are not advertised in Norway; (2) that marketing only makes
consumers request national games instead of, and not in addition to, foreign
games; (3) that the foreign gaming services with whom the national gaming
service operators compete are in fact more dangerous for consumers than
the advertised services; (4) that the marketing does not have the effect of
working as a “gateway” to more problematic games; and (5) that the same
consumer protection effects could not be achieved by other measures such as
information campaigns.
104. With regard to proportionality, ESA asserts that acknowledging State discretion
in setting the level of protection should not entail that the measure is immune
to judicial review for the purposes of verifying that it is not only motivated
-- 214
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103. Videre, etter ESAs oppfatning, lar det såkalte ”kanaliseringsargumentet” seg ikke
forene med Gambelli, ettersom eneretter bare kan rettferdiggjøres dersom den
nasjonale pengespillpolitikken søker å sikre en reell begrensning av pengespill.
Hvis en EØS-stat anser det nødvendig å prøve å forhindre sine borgere fra å
etterspørre tjenester fra pengespilloperatører utenlands, vil staten, så lenge
den har bygget sin pengespillpolitikk på eneretter for å begrense pengespill,
måtte bruke andre tiltak enn å tillate nasjonale pengespilloperatører å drive
omfattende markedsføring og utvikling av sine tjenester. Skulle domstolen ikke
desto mindre komme til at kanaliseringsargumentet i prinsippet kan godtas,
henstiller ESA om at den faktiske anvendelsen av et slikt prinsipp begrenses til
tilfeller der en stat på en overbevisende måte har godtgjort at både formålet med
og virkningen av den nasjonale markedsføringen kun er å kanalisere og ikke å
øke etterspørselen. For at det skal være tilfelle, må den nasjonale domstolen
kreve at staten beviser (1) at det eksisterer en betydelig etterspørsel etter
pengespill fra forbrukere, og at forbrukerne uten den nasjonale operatørens
omfattende markedsføring ville tilfredsstille den etterspørselen med andre
(utenlandske) pengespilltjenester selv om det ikke reklameres for slike tjenester
i Norge, (2) at markedsføring bare leder forbrukerne til å etterspørre nasjonale
spill i stedet for, og ikke i tillegg til, utenlandske spill, (3) at de utenlandske
spillene som de nasjonale pengespilloperatørene konkurrerer mot, faktisk er
farligere for forbrukerne enn de annonserte tjenestene, (4) at markedsføring
ikke har den virkningen å fungere som en ”inngangsport” til mer problematiske
spill og (5) at de samme forbrukervernvirkningene ikke kunne ha vært oppnådd
med andre tiltak, slik som informasjonskampanjer.
104. Med hensyn til proporsjonalitet hevder ESA at det å godta at staten har en
skjønnsmargin til å sette beskyttelsesnivået, ikke bør innebære at tiltaket er
immunt mot rettslig overprøving med det formål å verifisere at det ikke bare er
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Norsk Tipping har det siste tiåret vært blant de største annonsørene av alle
tilbydere av varer eller tjenester på det norske markedet, og brukte i 2005
kr 145.020.986,- på markedsføring. Norsk Rikstotos markedsføringsutgifter
økte fra kr 59.958.000,- i 2004 til kr 73.038.000 i 2005. På grunnlag av slike
opplysninger kommer ESA til den slutning at den omfattende markedsføringen
og utvidelsen av de nasjonale pengespilloperatørene innebærer at den
norske staten, som eier av Norsk Tipping og regulerende myndighet for andre
pengespilltjenester, visselig tilskynder og oppfordrer forbrukere til å delta i
lotterier, lykkespill og veddemål til inntekt for statskassen.

by legitimate concerns but is both suitable and necessary to address those
concerns.38 In carrying out the necessity test, the national court should assess
whether the monopoly is in fact necessary for the achievement of the legitimate
aims, or whether they could also have been achieved in a less restrictive
system. In ESA’s view, a monopoly does not in itself lead to less gambling
addiction as it is the content and availability of a game, and not the owner of
the gaming provider, that determines the degree to which playing the game
may lead to problem gambling. Moreover, to argue that a monopoly will reduce
the level of gambling and gambling addiction simply because the monopolist
allegedly has less incentive to develop new games and offer attractive prizes
is, in the opinion of ESA, contradicted by the de facto situation on the European
markets. As regards the objective to hinder and prevent crime and malpractice,
ESA concludes that a desire to have only one operator to deal with will not be
compatible with Articles 31 and 36 EEA. In contrast, the aim to prevent and
hinder crime and malpractice might in principle be able to justify an exclusive
right if that aim can only be achieved by using one particular service provider
having special characteristics.
105. In pronouncing itself on the fifth question, ESA submits that at the current
stage of EEA law, there is no general principle of mutual recognition of gaming
service providers authorised in other EEA States. When exclusive rights
pursue imperative requirements in the general interest and are suitable and
necessary thereto, it must also be for the EEA State in question to prevent
that the limiting effects of the exclusive rights are undermined by gaming
service providers established in other EEA States. However, the freedom to
provide services may be restricted only in so far as the legitimate interest is not
safeguarded by the provisions to which the provider of the service is subject in
the EEA State of his establishment.39 In ESA’s opinion, the fact that an operator
is approved in another EEA State must influence the assessment of the State’s
competence to exclude the foreign service provider by invoking consumer
protection objectives such as those presented by the Defendants, namely
to channel gaming into responsible forms which protect consumers against
gaming addiction. To the extent the foreign service provider, in its home state,
has a licence to provide comparable games subject to comparable limitations
as those available in Norway, and the provider is subject to a comparable
system of administrative control, it is far from obvious why it is necessary, in
38
39

Reference is made to Case C-243/01 Gambelli, at paragraphs 64-65 and 72-75.
Case 279/80 Webb [1981] ECR 3305, at paragraph 17; Case C-355/98 Commission v Belgium [2000] ECR I-1221, at paragraph
37; and Case C-244/04 Commission v Germany [2006] ECR I-885, at paragraph 31.

-- 216
151--

105. Til det femte spørsmålet anfører ESA at på EØS-rettens nåværende
stadium gjelder det ikke noe alminnelig prinsipp om gjensidig anerkjennelse
av pengespilltjenesteleverandører autorisert i andre EØS-stater.
Når eneretter forfølger tvingende allmenne hensyn og er egnede og
nødvendige i så henseende, må det også ligge til den aktuelle EØS-staten
å forhindre at de innskrenkende virkningene av enerettene undergraves av
pengespilltjenesteleverandører etablert i andre EØS-stater. Imidlertid kan
tjenestefriheten bare innskrenkes i den utstrekning den legitime interessen
ikke er vernet av bestemmelsene som tjenesteleverandøren er underlagt
i etableringslandet i EØS.39 Etter ESAs oppfatning må det faktum at en
operatør er godkjent i en annen EØS-stat virke inn på vurderingen av statens
kompetanse til å utelukke den utenlandske tjenestetilbyderen ved å påberope
seg forbrukervernformål slike som de som er fremført av saksøkte, nemlig
å kanalisere pengespill inn i ansvarlige former, som verner forbrukere mot
spilleavhengighet. I den utstrekning den utenlandske tjenestetilbyderen, i sin
hjemstat, har konsesjon til å tilby sammenlignbare spill underlagt begrensninger
som er sammenlignbare med de som er tilgjenglige i Norge, og tilbyderen
38
39

Det vises til Gambelli, jf. ovenfor, avsnitt 64–65 og 72–75.
Sak 279/80 Webb [1981] ECR 3305, avsnitt 17, Sak C-355/98 Kommisjonen mot Belgia [2000] ECR I-1221, avsnitt 37 og Sak
C-244/04, Kommisjonen mot Tyskland [2006] ECR I-885, avsnitt 31.
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motivert i legitime hensyn, men også er både egnet og nødvendig til å ivareta
de aktuelle hensynene.38 Ved utførelsen av nødvendighetstesten, bør den
nasjonale domstolen vurdere om monopolet faktisk er nødvendig for å oppnå
de legitime målene, eller om de også ville latt seg oppnå innenfor et mindre
restriktivt system. Etter ESAs oppfatning fører ikke et monopol i seg selv til
mindre spilleavhengighet, ettersom det er innholdet i og tilgjengeligheten
av et spill, og ikke eieren av spillet, som avgjør i hvilken grad det å spille
på dette spillet vil kunne føre til spilleproblemer. Dessuten, å anføre at et
monopol vil redusere nivået av hasardspill og spilleavhengighet simpelthen
fordi monopolisten angivelig har mindre incentiv til å utvikle nye spill og tilby
attraktive gevinster, motsies etter ESAs oppfatning av det som de facto er
situasjonen på de europeiske markedene. Når det gjelder formålet å hindre og
forebygge kriminalitet og misligheter, konkluderer ESA med at et ønskemål om
bare å ha én aktør å forholde seg til, ikke vil være forenlig med EØS-avtalen
artikkel 31 og 36. Derimot vil målet om å forebygge og hindre kriminalitet
og misligheter i prinsippet kunne rettferdiggjøre en enerett hvis dette målet
bare kan nås ved å bruke en særskilt tjenesteleverandør som har spesielle
egenskaper.

the name of consumer protection, to prevent those operators from marketing
such games in Norway. Moreover, to the extent the foreign gaming service
provider is subject to similar control in its home state as regards prevention of
crime and malpractice, that should be sufficient to fulfil the said objective.40 In
that respect, ESA underlines that the U.K., like Norway, has a gaming authority
that supervises gaming operators, and that the Norwegian authorities have
not conducted an assessment of whether the public interest relating to the
prevention of fraudulent and criminal actions is inadequately protected in the
Plaintiff’s host state.
106. The EFTA Surveillance Authority suggests answering the questions as
follows:
(1) It is not compatible with Articles 31 and 36 EEA that an exclusive right
to provide gaming services has been motivated, in full or in part, by a wish
that the profit from gaming should go to humanitarian and socially beneficial
purposes and should not be a source of private profit.
(2) National legislation which establishes that certain forms of gaming can
only be offered by a state-owned gaming company, that horserace betting
can only be offered by non-profit organisations or companies whose aim is to
support horse breeding and that licences to offer certain forms of gaming may
only be granted to non-profit organisations with a humanitarian and socially
beneficial purpose constitutes a restriction on the freedom of establishment
and the freedom to provide services provided for in Articles 31 and 36 of
the EEA Agreement. Such restrictions will, however, be in conformity with
those provisions if they are both suitable and necessary for the attainment
of the social objectives they pursue. In so far as an EEA State incites and
encourages consumers to participate in lotteries, games of chance and betting
to the financial benefit of the public purse, the authorities of that State cannot
invoke public order concerns relating to the need to reduce opportunities for
betting in order to justify exclusive rights such as those at issue in the main
proceedings.
(3) National legislation which prohibits the providing and marketing of gaming
which is not permitted in that EEA State, but which is approved under national
law in another EEA State constitutes a restriction on the freedom to provide
services in Article 36 of the EEA Agreement. The approval given by that
other EEA State does not in itself have the effect of rendering the restriction
40

Advocate General Colomer in Joined Cases C-338/04, C-359/04 and C-360/04 Placanica of 16 May 2006.
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106. EFTAs Overvåkningsorgan foreslår at spørsmålene besvares som følger:
(1) Det er ikke forenlig med EØS-avtalen artikkel 31 og 36 at en eksklusiv rett
til å tilby pengespilltjenester har blitt motivert, helt eller delvis, i et ønske om at
avkastningen fra pengespill bør gå til humanitære eller samfunnsnyttige formål
og ikke bør være en kilde til privat profitt.
(2) Nasjonal lovgivning som fastsetter at visse former for pengespill bare
får tilbys av et statseid pengespillselskap, at hesteveddeløp bare får tilbys
av ideelle organisasjoner eller selskaper som har som formål å støtte
hesteavl og at tillatelser til å tilby visse former for pengespill bare får gis til
ideelle organisasjoner med et humanitært og samfunnsnyttig formål, utgjør
en restriksjon på etableringsretten og den frie bevegeligheten for tjenester
vernet i EØS-avtalen artikkel 31 og 36. Slike restriksjoner vil imidlertid være
i overensstemmelse med disse bestemmelsene hvis de er både egnede og
nødvendige for å oppnå de sosiale formålene som de forfølger. I den utstrekning
en EØS-stat tilskynder og oppfordrer forbrukere til å delta i lotterier, lykkespill
og veddemål til inntekt for statskassen, kan myndighetene i den staten ikke
påberope seg hensynet til offentlig orden knyttet til behovet for å redusere
mulighetene for veddemål, for å rettferdiggjøre eneretter slik som dem det
gjelder i denne saken.
(3) Nasjonal lovgivning som forbyr formidling og markedsføring av pengespill
som ikke er tillatt i den aktuelle EØS-staten, men som er godkjent etter nasjonal
rett i en annen EØS-stat, utgjør en restriksjon på tjenestefriheten etter EØSavtalen artikkel 36. Godkjennelsen gitt av den andre EØS-staten har ikke i
seg selv den virkning at restriksjonen ender med å være uforenlig med denne
40

Generaladvokat Colomers innstilling 16. mai 2006 i Forenede saker C-338/04, C-359/04 og C‑360/04 Placanica.
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er underlagt et sammenlignbart administrativt kontrollsystem, er det langt fra
åpenbart hvorfor det er nødvendig, i forbrukervernets navn, å hindre disse
operatørene fra å markedsføre slike spill i Norge. Dessuten, i den utstrekning
den utenlandske pengespilltjenesteleverandøren er underlagt lignende
kontroll i sin hjemstat hva gjelder forebyggelse av kriminalitet og misligheter,
bør det være tilstrekkelig til å oppfylle det nevnte formålet.40 Med hensyn til
dette fremhever ESA at Storbritannia, slik som Norge, har et pengespilltilsyn
som fører tilsyn med pengespilloperatører, og at norske myndigheter ikke
har gjort noen vurdering av om det alminnelige hensynet som knytter seg til
forebyggelse av svikaktige og kriminelle handlinger ikke er ivaretatt på en
fullgod måte i saksøkers hjemstat.

incompatible with that provision. However, the freedom to provide services
may be restricted only by provisions which are justified by the general good
in so far as that interest is not safeguarded by the provisions to which the
provider of the service is subject in the EEA State of his establishment.
The Commission of the European Communities
107. The Commission recalls, at the outset, the leitmotiv of the ECJ’s jurisprudence
on the freedom of establishment and the freedom to provide services, namely
the four Gebhard-criteria restated in Gambelli.41
108. As to the first question, the Commission submits that the exercise of a
monopoly, i.e. the existence of only one supplier, not only dissuades but clearly
prevents any operator from another Member State from establishing itself in
Norway, or providing services thereto, and therefore constitutes a restriction
of Articles 31 and 36 EEA. For the purposes of examining the exclusive right
under the Gaming Act, the Commission bases itself on the assumption of a
non-discriminatory measure. It is stated that if a discrimination is to be found
in the Gaming Act this concerns only advertising activities, whereas Section 2,
paragraph 3, considers it unlawful to advertise about foreign games of chance.
With regard to possible justification, the Commission recalls that the ECJ has
systematically recognised consumer protection, prevention of fraud, prevention
of incitement to squander on gaming and prevention of gambling from being
a source of private profit as imperative requirements in the general interest,
and that that Court has constantly and consistently declared that national
authorities “have a sufficient degree of latitude to determine what is required to
protect the players and … to maintain order in society”.42 That wide discretion
applies to the legal framework the States intend to enact for protecting the
players of games of chance against addiction and fraud, in particular both as
to level and to the kind of protection national authorities aim at ensuring and
as to the legal instrument which appears to be the most appropriate in relation
to such a policy option.43 The Commission infers from case law of the ECJ
on gaming that it is for Member States’ authorities to choose both the public
interest objectives they intend to pursue and the legal instruments they intend
to use for attaining such objectives.

41
42
43

Case C-243/01 Gambelli, at paragraph 65.
Case C-275/92 Schindler, at paragraph 61
Case C-124/97 Läärä, paragraph 35.
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Kommisjonen for De europeiske fellesskaper
107. Kommisjonen minner innledningsvis om den røde tråden i EF-domstolens
praksis på etableringsrettens område og området for tjenestefriheten, nemlig
de fire Gebhard-kriteriene som ble gjentatt i Gambelli.41
108. Hva gjelder det første spørsmålet anfører Kommisjonen at utøvelsen av
et monopol, dvs. eksistensen av bare én tilbyder, ikke bare virker som en
frarådning, men også klart og tydelig hindrer enhver aktør fra en annen
medlemsstat i å etablere seg i Norge, eller i å yte tjenester i Norge, og
derfor utgjør en restriksjon på EØS-avtalen artikkel 31 og 36. I vurderingen
av eneretten under pengespilloven, går Kommisjonen ut fra at det er tale
om et ikke-diskriminerende tiltak. Det gis uttykk for at om en skulle se noen
diskriminering i pengespilloven, så gjelder dette bare annonseaktiviteter, ved at
det etter § 2 tredje ledd er ansett ulovlig å reklamere for utenlandske lykkespill.
Med hensyn til en mulig rettferdiggjøring, minner Kommisjonen om at EFdomstolen systematisk har ankerkjent forbrukervern, forebyggelse a svindel,
det å hindre tilskyndelse til å sløse bort penger på pengespill og det å hindre
drift av hasardspill fra å være en kilde til privat profitt, som tvingende allmenne
hensyn, og at EF-domstolen på en konstant og konsistent måte har slått fast
at nasjonale myndigheter har ”tilstrekkelig stort spillerom til å avgjøre hva som
er påkrevet for å beskytte spillerne og … opprettholde orden i samfunnet”.42
Denne vide skjønnsfriheten gjelder de rettslige rammene som staten har til
hensikt å vedta til beskyttelse av de som spiller på lykkespill, mot avhengighet
og svindel, både hva gjelder beskyttelsesnivået og hva gjelder hvilke form for
beskyttelse som nasjonale myndigheter tar sikte på å sikre samt hva gjelder
hvilket rettslige instrument som synes å være det mest hensiktsmessige i
forhold til et slikt valg av politikk.43 Kommisjonen utleder fra EF-domstolens
praksis om pengespill at det ligger til medlemsstatenes myndigheter å velge
både hvilke tvingende allmenne hensyn de ønsker å ivareta og de rettslige
instrumentene som de har til hensikt å bruke for å oppnå slike formål.
41
42
43

Gambelli, jf. ovenfor, avsnitt 65.
Schindler, jf. ovenfor, avsnitt 61.
Läärä, jf. ovenfor, avsnitt 35.
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bestemmelsen. Men tjenestefriheten kan bare begrenses ved bestemmelser
som er begrunnet i allmenne hensyn så langt det aktuelle hensynet ikke er
ivaretatt av bestemmelsene som tjenesteleverandøren er underlagt i sin
etableringsstat i EØS.

109. To the Commission, the grounds invoked by the Defendants in the proceedings
before the national court appear to be non-economic objectives, except for the
channelling of profits from gaming in their entirety to charitable, humanitarian
and socially beneficial activities. However, if it is ascertained that this is “not the
real (and only) justification for the restrictive policy adopted”44 by the Norwegian
authorities, but “only an incidental beneficial consequence”45 related to the
introduction of the exclusive right in favour of Norsk Tipping, the Commission
is persuaded that the “centre of gravity” of the first question is to be found
in the application to the Norwegian measure of the so-called “proportionality
test”.46
110. The Commission infers from case law that the fulfilment of suitability of a
restrictive national measure is to be examined strictly.47 With regard to the socalled “consistency test” as part of suitability, the Commission, considering the
diversity of games of chance and the partial diversity of the rules governing
them, finds it appropriate to examine the consistency of the national provisions
firstly in relation to the specific sector regulated by such provisions and
secondly, if necessary, in relation to the market strategy of competent national
authorities in other sectors of games of chance. The Commission therefore
suggests that the consistency of the national operator’s operations for the
numbers game ‘lotto’ and sports betting, excluding horse racing, should be
evaluated separately. In so doing, the following elements should be considered:
(1) the national operator’s product strategy (launch of new and development
of existing products, frequency of draws or events, variations in the size
of stakes and variations in values of ‘jackpots’); (2) the national operator’s
marketing strategy (level and content of media advertising, sponsorship, sales
promotions and point of sale advertising); and (3) the national operator’s retail
strategy (numbers of dedicated sales outlets, accessibility to lotto and sports
betting products in other non-dedicated retail outlets, distance sales, notably
via the Internet, and relevant age limits). In each case (i.e. lotto number games
and sports betting), the test should consist of evaluating whether the relevant
strategies confine themselves to informing consumers of the availability of
these products and ensuring accessibility to them without actively inciting and
encouraging consumers to take up such activities.
44
45
46
47

Case C-243/01 Gambelli, at paragraph 62.
Case C-243/01 Gambelli, at paragraph 62.
Case C-243/01 Gambelli, at paragraph 65.
Case C-390/99 Canal Satélite [2002] ECR I-607, paragraphs 36 and 43; Case C-79/01 Payroll Data Services [2002] ECR I-04881,
paragraphs 34 and 35; Case C-153/02 Neri [2003] ECR I-13555, paragraphs 45-47; Case C-451/03 Servizi Ausiliari [2006] ECR
I-2941, paragraphs 41-43.
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110. Kommisjonen utleder fra rettspraksis at om et restriktivt tiltak oppfyller
kravet til egnethet, må undersøkes nøye.47 Med hensyn til den såkalte
”konsistenstesten” som en del av egnethetskravet, finner Kommisjonen,
tatt i betraktning mangfoldet av lykkespill og mangfoldet av regler som
gjelder for den, det hensiktsmessig å undersøke konsistens i de nasjonale
bestemmelsene ført i forhold til den særskilte sektoren som reguleres av disse
bestemmelsene og for det andre, om nødvendig, i forhold til markedsstrategien
til kompetente nasjonale myndigheter i andre lykkespillsektorer. Kommisjonen
foreslår derfor at konsistens i den nasjonale operatørens virksomhet for
tallspillet Lotto og veddemål på idrettskonkurranser, unntatt hesteveddeløp,
bør vurderes for seg. Ved denne vurderingen bør de følgende elementene
tas hensyn til: (1) den nasjonale operatørens produktstrategi (lansering av
nye og utvikling av eksisterende produkter, hyppighet av trekninger eller
arrangementer, forandringer i størrelsen på innsatsbeløp og forandringer i
verdien av ”jackpots”, (2) den nasjonale operatørens markedsføringsstrategi
(nivå av og innhold i markedsføring i media, sponsing, salgsfremstøt og
reklame ved utsalgsstedene), og (3) den nasjonale operatørens strategi for
detaljhandel (antall egne eller særskilte utsalgssteder, tilgang til Lotto og
veddemålsprodukter knyttet til idrettskonkurranser i annen detaljhandel,
avstandssalg, særlig over internett, og relevante aldersgrenser). I hvert av
tilfellene (dvs. tallspill og veddemål på idrettskonkurranser), bør testen bestå i å
vurdere om de relevante strategiene er begrenset til å informere forbrukere om
tilgjengeligheten av disse produktene og sikre tilgjengeligheten til produktene
uten aktivt å tilskynde og oppfordre forbrukerne til å gi seg i kast med slike
aktiviteter.
44
45
46
47

Gambelli, jf. ovenfor, avsnitt 62.
Gambelli, jf. ovenfor, samme avsnitt.
Gambelli, jf. ovenfor, avsnitt 65.
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109. For Kommisjonens vedkommende synes grunnlagene som er påberopt
av saksøkte i saken for den nasjonale domstolen å være ikke-økonomiske
hensyn, bortsett fra kanaliseringen av hele avkastningen fra pengespillene til
veldedige, humanitære og samfunnsnyttige aktiviteter. Men hvis det bringes
på det rene at dette ikke er ”den reelle (og eneste) begrunnelsen for den
restriktive politikken som føres”44 av norske myndigheter, men ”bare en gunstig
sidevirkning”45 knyttet til innføringen av eneretten i favør av Norsk Tipping, så
er Kommisjonen overbevist om at ”tyngdepunktet” i det første spørsmålet er å
finne i at det norske tiltaket må bestå den såkalte ”proporsjonalitetstesten”.46

111. As to the assessment of whether no “less restrictive means” exist for ensuring
effective protection of a recognised aim of general interest, the Commission
emphasises that the ECJ has never escaped the verification of the existence
of such last condition for justifying an admittedly restrictive national measure.
In fact, the Commission infers from consistent case law that in circumstances
similar to the ones of the present case, the ECJ would scrutinise any alternative
and allegedly less restrictive solution suggested by the applicant in the main
proceedings and would explain the reasons for which the exclusive right
conferred upon a state-owned operator “goes beyond” or “does not go beyond”
what is necessary for effectively “fighting gambling addiction” and attaining the
other objectives invoked by the Defendants. From the way the ECJ carried
out the assessment in Gambelli and Läärä, the Commission infers that, in the
specific field of the operation of gaming schemes relating to sporting events
and the numbers game Lotto subject of the Gaming Act, where Member
States have been recognised as having a wide margin of discretion as to the
objectives they want to protect and to the means they consider most suited to
achieve them, a national measure such as the Gaming Act may be considered
suitable to the achievement of the aims set out in the same law and not going
beyond what is necessary for the same task. Furthermore, considering the
objectives of “preventing negative consequences of gambling” and ensuring
that “profits of the gaming schemes go towards [cultural, sports and scientific]
purposes”, stated in Section 1 of the Gaming Act, the Commission sees
obvious and nearly self-explanatory advantages in conferring on a fully Stateowned and non-profit company the exclusive right to operate such a particular
sector as gaming activities. Finally, in the Commission’s view the Government
is entitled to rely on spontaneous compliance by a public enterprise with all the
rules imposed by the State (laws, regulations and in particular administrative
instructions, which appear very relevant in the area of supervision of gambling
activities). In circumstances such as in the case at issue, a Member State’s
Government is also entitled to expect that a public non-profit body neither has
an economic incentive to breach the rules regulating the sector of games of
chance operated by the monopolist nor has an aggressive marketing strategy
aimed at expanding gambling activities and/or at maximising profits.
112. As regards the second question, the Commission initially points to two
circumstances: First that the requirement of the non-profit nature of the
organisations applying for licences to operate horseracing betting does not
appear in the part of the Totalisator Act quoted in the order of reference.
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112. Når det gjelder det andre spørsmålet, påpeker Kommisjonen innledningsvis
to forhold: For det første at kravet om at organisasjonene som søker om
bevilling til å anordne hesteveddeløp, må være av ideell karakter, ikke synes
å utgjøre noen del av det som i foreleggelsen er sitert fra lotteriloven. For det
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111. Hva gjelder vurderingen av om det ikke eksisterer noe ”mildere middel”
til å sikre effektiv beskyttelse av et anerkjent mål av allmenn interesse,
understreker Kommisjonen at EF-domstolen aldri har unnlatt å verifisere
at dette vilkåret for at et nasjonalt tiltak som må anses som restriktivt, skal
kunne rettferdiggjøres. Kommisjonen utleder fra konsekvent rettspraksis at
under lignende omstendigheter som i saken her, ville EF-domstolen granske
ethvert alternativ og påstått mindre inngripende løsning foreslått av saksøker
i saken for den nasjonale domstolen, og EF-domstolen ville forklare hvorfor
eneretten gitt til en statseid operatør ”går ut over” eller ”ikke går ut over” det
som er nødvendig for på en effektiv måte å ”bekjempe spilleavhengighet”
og oppnå de andre målsetningene som saksøkte påberoper seg. Av den
måten EF-domstolen utførte vurderingen på i Gambelli og Läärä utleder
Kommisjonen at det på det særskilte området for pengespillvirksomhet knyttet
til idrettskonkurranser og tallspillet Lotto, som er regulert av pengespilloven,
og der en har anerkjent at medlemsstatene har en vid skjønnsmargin med
hensyn til formålene de ønsker å beskytte og midlene de anser best egnet til å
nå oppnå disse, kan et nasjonalt tiltak slik som pengespilloven anses å være
egnet til å oppnå målsetningene nedfelt i den samme loven og å ikke gå ut
over det som er nødvendig for den samme oppgaven. Videre, tatt i betraktning
formålet om å ”forebygge negative konsekvenser av hasardspill” og formålet
om å sikre at ”avkastning fra pengespillvirksomheten går til [kultur-, idrettseller vitenskaplige] formål”, nedfelt i pengespilloven § 1, ser Kommisjonen
åpenbare og nær selvforklarende fordeler med å gi et helt ut statseid og ideelt
selskap eneretten til å drive en slik særskilt sektor som pengespillaktiviteter. Til
sist er staten, etter Kommisjonens oppfatning, berettiget til å forvente og støtte
seg på at et offentlig foretak umiddelbart etterlever alle regler pålagt av staten
(lover, forskrifter og især administrative instrukser, som synes veldig relevante
på området for tilsyn med hasardspillaktiviteter). I slike omstendigheter som i
den aktuelle saken, er staten også berettiget til å forvente og støtte seg på at
et offentlig ideelt organ verken har noe økonomisk incentiv til å bryte reglene
som regulerer lykkespillsektoren som drives av monopolisten, eller har en
aggressiv markedsføringsstrategi som tar sikte på utvide hasardspillaktiviteter
og/eller maksimere avkastning.

Second, Section 1 of the Totalisator Act subjects the granting of a licence to
“inter alia [the] support of horse breeding” (emphasis added). However, this
provision does not explain whether organisations or companies applying
for licences must also have other by-law purposes or simply may also have
purposes other than the support of horse breeding.
113. The Commission assumes that the Totalisator Act is of a restrictive nature, and
the requirements set out for the granting of a horseracing betting licence do
not seem to be discriminatory. If, however, the fact that Norsk Rikstoto is the
only operator that has been granted a licence did not happen fortuitously but
was the result of the combined action of Norsk Rikstoto’s agreements with all
the racetracks and the 1995 amendments which eventually provided Norsk
Rikstoto with “the superordinate responsibility for all totalisator gaming”, this
could result in discrimination. Finally, the Commission observes that the Ministry
of Agriculture has very important powers of approval concerning the types of
games and their rules, the portion of games’ stakes that should go toward
prizes and the by-laws of the applicant associations. Were these powers to
be discretionary, and not bound by other precise non-discriminatory rules, the
Commission believes that their exercise could easily result in a discriminatory
restriction.
114. With regard to justification, the Commission observes that there is no evidence
of the six public interest objectives referred to by the Defendants, as far
as horseracing betting is concerned, in the relevant texts of law or in their
preparatory works resulting from the order of reference. On the contrary, the
only aims that one might infer that the Totalisator Act is supposed to pursue,
according to its Section 1, are the support of horse breeding and the collection
of revenues for the State. The question of whether the Totalisator Act has clear
public interest objectives and the assessment of these objectives is therefore
something that is up to the national court to verify. As regards the (apparent)
objective of channelling profits to charitable, humanitarian and socially
beneficial activities, the Commission has not seen any demonstration of how
the support of horse breeding could be so regarded. Horse breeding, like the
activity of breeding any animal, would appear to be an economic activity like
any other.48 If it were to be established that horse breeding has to be directly
linked to the organisation of horse sports, the Commission recalls the ECJ’s
case law to the effect that the organisation of sports events is a lucrative
48

Reference is made to Case C-206/05 Commission v Sweden [2006] ECR I-10517 and Case C-320/02 Förvaltnings AB Stenholmen
[2004] ECR I-3509.

-- 226
156--

113. Kommisjonen forutsetter at totalisatorloven er av restriktiv karakter, og
vilkårene som er nedfelt for å gi bevilling til hesteveddeløp synes ikke å
være diskriminerende. Men hvis det faktum at Norsk Rikstoto er den eneste
operatøren som har blitt gitt bevilling, ikke er tilfeldig, men det snarere var
resultatet av Norsk Rikstotos avtaler med alle veddeløpsbanene sammen med
endringene fra 1995 som til slutt ga Norsk Rikstoto ”det overordnede ansvaret
for alt totalisatorspill”, så kan dette resultere i diskriminering. Til slutt bemerker
Kommisjonen at LMD har svært viktige fullmakter til å godkjenne spilleformer
og spilleregler, gevinstandeler av innsatsen og vedtektene for foreninger som
søker om bevilling. Dersom disse fullmaktene er skjønnsmessige, og utøvelsen
av dem ikke er bundet av andre presise og ikke-diskriminerende regler, antar
Kommisjonen at dette lett kan resultere i en diskriminerende restriksjon.
114. Med hensyn til det å rettferdiggjøre tiltakene, bemerker Kommisjonen at for
så vidt gjelder hesteveddeløp, er det i de relevante lovtekstene eller i de
delene av forarbeidene som er referert i foreleggelsen, ikke tegn til noen av de
seks allmenne hensynene som saksøkte har vist til. Tvert imot er de eneste
målene som en kan utlede at totalisatorloven er ment å forfølge, ifølge dens
§ 1, hesteavlens fremme og inndrivelse av inntekter til staten. Spørsmålet om
totalisatorloven har klare allmenne hensyn og vurderingen av disse formålene
er derfor noe som er opp til den nasjonale domstolen å verifisere. Når det
gjelder det (tilsynelatende) formålet om å kanalisere avkastning til veldedige,
humanitære og samfunnsnyttige aktiviteter, har Kommisjonen ikke sett noen
form for godtgjøring av hvordan det å støtte hesteavl skal kunne anses som
en slik aktivitet. Hesteavl, som det å avle frem ethvert annet dyr, synes å være
en helt alminnelig økonomisk aktivitet.48 Om det skulle vise seg at hesteavlen
må være direkte knyttet til det å anordne hestesport, minner Kommisjonen om
EF-domstolens praksis om at det å anordne sportsbegivenheter er en lukrativ

48

Det vises til Sak C-206/05 Kommisjonen mot Sverige [2006] ECR I-10517 og Sak C-320/02 Förvaltnings AB Stenholmen [2004]
ECR I-3509.
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andre stiller totalisatorloven § 1 som krav for å få bevilling, at den aktuelle
organisasjonen har til ”formål bl.a. å støtte hesteavlen” (kursivert her). Men
bestemmelsen klargjør ikke om organisasjonene eller selskapene som søker
om bevilling også må har andre vedtektsfestede formål eller simpelthen også
kan har andre formål enn å støtte hesteavl.

activity.49 As regards the supposed objective of securing revenues for the
State’s benefit, the Commission recalls that the aim of securing tax revenues
cannot be regarded as an overriding reason in the public interest.50 Finally,
as to the possible aim of preventing gambling from being a source of private
profit, the Commission finds that, according to the case law of the ECJ in the
peculiar sector of gambling, such an aim may constitute, within the framework
of the general objective of protecting players against gambling addiction, an
overriding reason of public interest capable of justifying a restriction of one of
the fundamental freedoms.51
115. As to suitability and proportionality, the Commission observes that the purpose
to support horse breeding appears to be just a mere consequence of the
circumstance that Norsk Rikstoto, being a non-profit foundation, will return,
in practice, all the profits derived by horseracing betting to horse breeding
initiatives. In this case the requirement of having the purpose to support horse
breeding is not a suitable measure for the achievement of the objective, since
this cannot guarantee that betting profits will return to the financing of horse
breeding initiatives. Moreover, this requirement seems also to go beyond what
is necessary for the achievement of the apparent objective. In the absence
of further specifications on how the licensee should concretely support horse
breeding and in the (supposed) absence of any prohibition of profit-making
operators, an obligation to distribute all or part of the profits derived from
horseracing bets to organizations actively supporting horse breeding would
have equally guaranteed the achievement of the legislative (stated) objective,
although such an obligation would have imposed less restrictive measures on
betting operators. Finally, as regards the (supposed) non-profit requirement,
this seems to be a suitable measure to avoid gambling being a source of
private profit and does not appear to go beyond what is necessary to attain that
aim. However, the (supposed) non-profit requirement would be a restriction
which is inconsistent with other provisions contained in the same Act, since
the legitimate aim of preventing gambling from being a source of private profit
cannot be completely achieved as long as private companies will also be
authorised to operate horseracing betting.

49

50
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Case 36/74 Walrave [1974] ECR 1405; Case 13/76 Dona & Mantero [1976] ECR 1333 and Case C-415/93 Bosman [1995] ECR
I-4921.
See, ex multis, Case C-386/04 Centro di Musicologia Walter Stauffer [2006] ECR I-8203, paragraph 59, and, in the specific field
of gambling, Gambelli, paragraph 69; Case C-275/92 Schindler, at paragraph 60; Läära, paragraph 37.
Case C-275/92 Schindler, at paragraph 60. Also see Case C-124/97 Läärä, paragraph 13; Case C-67/98 Zenatti, at paragraph 14
and more recently ECJ Judgment of 26.10.2006, Case C-65/05, Commission v Greece [2006] ECR I-10341 paragraph 35.
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115. Hva gjelder egnethet og proporsjonalitet, bemerker Kommisjonen at formålet
om å støtte hesteavl ser ut til å være bare en ren konsekvens av den
omstendighet av Norsk Rikstoto, som en ideell stiftelse, i praksis vil tilbakeføre
all avkastningen fra hesteveddeløp til hesteavlstiltak. I så fall er kravet om å
ha til formål å støtte hesteavl ikke et egnet tiltak for å oppnå formålet, siden
dette ikke kan sikre at avkastning fra veddemålsvirksomheten føres tilbake til
finansieringen av hesteavlstiltak. Dessuten synes dette kravet også å gå ut
over det som er nødvendig for å oppnå det som tilsynelatende er formålet. I
fravær av mer detaljert informasjon om hvordan en bevillingshaver konkret skal
støtte hesteavl, og i (antatt) fravær av et forbud mot kommersielle operatører,
ville en plikt til å fordele all avkastning fra hesteveddeløp, eller deler av denne,
til organisasjoner som aktivt støtter hesteavl, like godt ha sikret oppnåelsen
av det (angitte) formålet, selv om en slik plikt ville utgjøre mindre inngripende
tiltak for veddemålsforetak. Til sist, når det gjelder det (antatte) kravet om at
en organisasjon må være en ideell sådan, synes dette å være et egnet tiltak
for å hindre at hasardspill skal være en kilde til privat profitt og synes ikke å gå
ut over det som er nødvendig for å nå dette målet. Imidlertid vil det (antatte)
kravet om at en organisasjon må være en ideell sådan, være en restriksjon
som ikke er konsistent sett i sammenheng med andre bestemmelser i den
samme loven, siden det legitime målet om å hindre at hasardspill får være en
kilde til privat profitt ikke kan nås fullt ut så lenge også private selskaper vil få
autorisasjon til å drive hesteveddeløp.
49
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aktivitet.49 Når det gjelder det antatte formålet om å sikre inntekter til staten,
minner Kommisjonen om at et mål om å sikre skatteinntekter ikke kan anses
som et tvingende allment hensyn.50 Til sist, hva gjelder det mulige formålet
å hindre at hasardspill får være en kilde til privat profitt, finner Kommisjonen
at et slikt formål, etter rettspraksis fra EF-domstolen i den egenartede
hasardspillsektoren, innenfor rammene av det alminnelige formålet å beskytte
spillere mot spilleavhengighet, kan utgjøre et tvingende allment hensyn som
kan rettferdiggjøre en restriksjon på en av grunnfrihetene.51

116. With regard to the third question, the Commission again assumes the existence
of a restriction of non-discriminatory nature. However, the Commission
wonders whether the humanitarian or socially beneficial purposes mentioned
by the law are intended to apply, or are applied, only to good cause initiatives
undertaken in Norway or may be intended to apply, or are applied to foreign
initiatives as well. If the former were true, that requirement would result in
a de facto discrimination. If not, the restrictions would, in the Commission’s
view, in principle be justifiable based on imperative requirements in the public
interest. However, with regard to the objective of avoiding the risk of crime
and fraud subsumed in the “proper forms and public control” provision, the
Commission does not see any justification for why the nationwide, regional
and local organisations with humanitarian or socially beneficial aims, in the
absence of any clear state control thereon and in view of the multiplicity of
eligible organisations, should better ensure the avoidance of crime and fraud
than commercial licensees.
117. As regards the requirement of a humanitarian or socially beneficial purpose for
license-holding organisations, the Commission considers that the circumstance
that non-profit organisations may then contract out the operation of their lotteries
to private undertakings which may receive part of the profits creates a serious
inconsistency in the Lottery Act. This hinders the suitability of the restriction
to the achievement of the afore-mentioned objectives, since part of the profits
are no longer channelled to good causes and private operators benefit from
them. Moreover, the prohibition to operate lotteries for the benefit of activities
other than the humanitarian or socially beneficial ones provided for in Section
5 of the Lottery Act, together with the non-profit requirement, should suffice
to guarantee the achievement of the same objectives. The requirement that
license holder organisations or associations have a humanitarian or socially
beneficial purpose then goes beyond what is necessary for the achievement
of its supposed legitimate objective.
118. With respect to the fourth question, the Commission, in the first place, believes
that it is inappropriate to answer theoretical questions out of the context of
specific rules which have to be evaluated as a whole. That said, it opines that
a non-profit requirement seems to be a justified measure since it is suitable
for preventing betting revenues from going to the benefit of private commercial
operators and does not appear to go beyond what is necessary. However, in
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117. Når det gjelder kravet som fordrer at organisasjoner som har bevilling, har
et humanitært eller samfunnsnyttig formål, mener Kommisjonen at den
omstendighet at ideelle organisasjoner i sin tur så kan sette ut driften av sine
lotterier til private foretak som kan få en andel av avkastningen, skaper alvorlig
inkonsistens i lotteriloven. Dette hindrer egnetheten av restriksjonen for så vidt
gjelder å oppnå de tidligere nevnte formålene, siden deler av avkastningen ikke
lenger kanaliseres til gode formål, og private operatører får del i avkastningen.
Dessuten burde forbudet mot å drive lotterier til inntekt for andre enn slike
humanitære og samfunnsnyttige aktiviteter som er forutsett i lotteriloven § 5,
sammen med kravet om at organisasjonen eller foreningen som har bevilling,
må være en ideell sådan, være tilstrekkelig til å sikre oppnåelsen av de
samme formålene. Kravet om at bevillingshaverne må ha et humanitært eller
samfunnsnyttig formål går da ut over det som er nødvendig for å oppnå det
antatt legitime formålet med kravet.
118. Med hensyn til det fjerde spørsmålet mener Kommisjonen for det første at
det ikke er hensiktsmessig å besvare teoretiske spørsmål, løsrevet fra sin
kontekst som del av et sett bestemte regler som må vurderes som et hele. Når
det er sagt, mener Kommisjonen at et krav om å være en ideell organisasjon
eller forening, synes å være et tiltak som er rettferdiggjort, siden det er egnet
til å unngå at inntekter fra veddemålsvirksomhet går til inntekt til private
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116. Med hensyn til det tredje spørsmålet forutsetter Kommisjonen igjen at det
foreligger en restriksjon av ikke-diskriminerende karakter. Kommisjonen lurer
imidlertid på om de humanitære og samfunnsnyttige formålene som nevnes
av loven, er tenkt anvendt, eller bare anvendes, på virksomhet knyttet til gode
formål som drives i Norge, eller kan være tenkt anvendt, eller anvendes,
også på slik utenlandsk virksomhet. Dersom det første er riktig, ville dette
kravet resultere i en de facto diskriminering. Dersom det andre gjelder, vil etter
Kommisjonens oppfatning restriksjonene i prinsippet kunne rettferdiggjøres
på grunnlag av tvingende allmenne hensyn. Men med hensyn til formålet
om å unngå risiko for kriminalitet og svindel, som ligger i bestemmelsen om
”ordnede former og offentlig kontroll”, ser Kommisjonen ingen begrunnelse for
hvorfor de nasjonale, regionale og lokale organisasjonene med humanitære
eller samfunnsnyttige målsetninger, i fravær av tydelig statlig kontroll med
dette, og tatt i betraktning mangfoldet av berettigede organisasjoner, bedre
enn kommersielle bevillingshavere skulle kunne sikre at en unngår kriminalitet
og svindel.

specific circumstances, the non-profit requirement may be a restriction which
is inconsistent with other provisions contained in the same Act and therefore
not suitable to attain the public interest objective it is purported to pursue.
119. In dealing with the fifth question, the Commission maintains that, where Member
States make the provision of certain games subject to prior authorisation, if
this restriction is justified by overriding reasons of general interest and the
requirements for the granting of the authorisation are not disproportionate,
those Member States shall then consider whether the same public interest
concerns that justify the restriction are not already satisfied by the rules of the
Member State of origin of the foreign gaming services provider.52 Consequently,
if the Member State of origin, to whose rules the gaming services provider
is subject, effectively pursues the same public interest concerns and the
same level of protection pursued by the Member State where the services
are to be provided, the latter may not prohibit the gaming services provider
legally operating in such a Member State of origin to offer games which are
authorized in both Member States. It will be for the national court to ascertain
not only whether the operation of the same authorized game is already subject
to prior authorization in the Member State of origin, but also whether that
authorization is aimed at ensuring the same level of protection pursued by the
host Member State. However, if the national restriction consists in a total ban
of certain games of chance the national court will only have to verify whether
the national prohibition is legitimate, suitable, consistent and necessary to the
achievement of its aim. In fact, it will not be necessary to consider whether the
Member State of origin guarantees the same level of protection.53
120. Section 11 of the Lottery Act should be read not only with reference to those
lotteries which are totally prohibited in Norway and to Norsk Tipping’s activities,
but also to those whose operation is subject to prior authorisation. Accordingly,
since the requirements set out in the Lottery Act for the granting of licenses
seemed to be inconsistent in the Commission’s appraisal, the consequent
prohibition of foreign lotteries approved in other EEA States appears to be
incompatible with Article 36 EEA as well.

52
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Reference is made to Case 279/80 Webb, [1981] ECR 3305 paragraph 20.
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61.
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119. Til det femte spørsmålet hevder Kommisjonen at der en medlemsstat gjør
formidling av visse spill betinget av tillatelse innhentet på forhånd, hvis
denne restriksjonen er rettferdiggjort på grunnlag av tvingende allmenne
hensyn, og kravene for å innvilge tillatelse ikke er uforholdsmessige,
må medlemsstaten også vurdere om de samme allmenne hensynene
som rettferdiggjør restriksjonen, ikke allerede er ivaretatt av de reglene
som den utenlandske pengespilltjenesteleverandøren er underlagt i sin
opprinnelsesmedlemsstat.52 Følgelig, hvis opprinnelsesmedlemsstaten,
som har regler som pengespilltjenesteleverandøren er underlagt, i realiteten
forfølger de samme allmenne hensynene og det samme beskyttelsesnivået
som medlemsstaten der tjenestene skal ytes, får den sistnevnte staten
ikke forby en pengespilltjenesteleverandør som lovlig driver virksomhet
i en slik opprinnelsesmedlemsstat, å tilby spill som er godkjent i begge
medlemsstater. Det vil ligge til den nasjonale domstolen å bedømme ikke bare
om det å drive det samme godkjente spillet allerede er underlagt et krav i
opprinnelsesmedlemsstaten om tillatelse gitt på forhånd, men også om den
tillatelsen tar sikte på å sikre det samme beskyttelsesnivået som forfølges
av vertsmedlemsstaten. Men hvis de nasjonale restriksjonene består i et
totalforbud mot visse lykkespill, behøver den nasjonale domstolen bare
verifisere om det nasjonale forbudet er legitimt, egnet, konsistent og nødvendig
for å oppnå det målet. Det vil faktisk ikke være nødvendig å vurdere hvorvidt
opprinnelsesmedlemsstaten sikrer det samme beskyttelsesnivået.53
120. Lotteriloven § 11 bør leses ikke bare med tanke på de lotterier som er totalforbudt
i Norge og Norsk Tippings aktiviteter, men også med tanke på de lotterier som
det kreves tillatelse gitt på forhånd for. Således, siden kravene som er nedfelt
i lotteriloven for å gi tillatelser, synes å være inkonsistente, slik Kommisjonen
vurderer det, synes det påfølgende forbudet mot utenlandske lotterier godkjent
i andre EØS-stater å være uforenlig med EØS-avtalen artikkel 36 også.
52
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kommersielle operatører, og ikke synes å gå ut over det som er nødvendig.
Men, under særskilte omstendigheter, kan dette kravet også utgjøre en
restriksjon som er inkonsistent sett i sammenheng med andre bestemmelser i
samme lov, og derfor ikke egnet til å oppnå det tvingende allmenne hensynet
som det gir seg ut for å forfølge.

121. The Commission suggests answering the questions as follows:
(1) Provided that such legislation is indeed found to be non-discriminatory
and provided that the objectives of the national legislation are pursued in a
consistent manner, national legislation such as the Gaming Act 1992 which
establishes that the forms of gaming covered thereby can only be offered by
a State-owned gaming company which channels all its profits to cultural and
sports purposes, is not precluded by Articles 31 and/or 36 EEA.
(2) National legislation such as the Totalisator Act 1927 which establishes
that licenses to offer horserace betting may only be granted to non-profit
organisations or companies whose aim is to support horse breeding is
precluded by Articles 31 and/or 36 EEA insofar as neither the collection of
monies for the public purse, foreseen in that Act, nor the support of horse
breeding are imperative requirements in the public interest and, even were
this to be so, the said restrictions are not suitable for the achievement of such
objectives nor necessary therefore.
(3) National legislation such as the Lottery Act 1995 which establishes that
licences to operators of certain forms of gaming may only be granted to nonprofit organisations and associations with a humanitarian or socially beneficial
purpose is precluded by Article 31 and/or 36 EEA insofar as the conditions of
operation of such forms of gaming are not suitable for the attainment of the
objectives envisaged and go beyond what is necessary therefore.
(4) There is no need to reply to question 4 in a separate manner in the light
of the replies given to questions 1, 2 and 3.
(5) Article 36 EEA does not preclude a national statutory provision such
as Section 2 of the Gaming Act, which forbids the advertising and thus the
providing of gaming services offered by providers established in another EC
or EEA Member State, if the games the advertising of which is prohibited are
operated by a monopoly which has been found to be in conformity with the
rules of the EEA agreement.
Article 36 EEA precludes a national statutory provision, such as Section 11
of the Lottery Act, which forbids the providing and the marketing of games
offered by operators established in another EC or EEA Member State, if
the requirements set out in the legislation of the host Member State for the
granting of licences are found to be incompatible with the rules of the EEA
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(1) Forutsatt at slik lovgivning visselig finnes å være ikke-diskriminerende, og
forutsatt at den nasjonale lovgivningens formål forfølges på en konsistent måte,
er EØS-avtalen artikkel 31 og/eller 36 ikke til hinder for nasjonal lovgivning slik
som pengespilloven 1992, som oppstiller at de formene for pengespill som
den omfatter, bare kan tilbys av et statseid pengespillselskap som fordeler
hele sin avkastning til kultur- og idrettsformål.
(2) EØS-avtalen artikkel 31 og/eller 36 er til hinder for nasjonal lovgivning
slik som totalisatorloven 1927, som oppstiller krav om at bevilling til å anordne
hesteveddeløp bare får gis til ideelle organisasjoner eller selskaper som
har som formål å støtte hesteavl, så langt verken inndrivelse av penger til
statskassen, som den loven gir anvisning på, eller det å fremme hesteavl,
er tvingende allmenne hensyn. Og selv om det skulle være slik at dette var
tvingende allmenne hensyn, er de nevnte restriksjonene ikke egnet til å oppnå
slike formål som nevnt, eller nødvendig i så henseende.
(3) EØS-avtalen artikkel 31 og/eller 36 er til hinder for nasjonal lovgivning slik
som pengespilloven 1995, som oppstiller krav om at tillatelser til virksomheter
som skal drive visse former for pengespill, bare får gis til ideelle organisasjoner
og foreninger med et humanitært eller samfunnsnyttig formål, så langt
betingelsene for driften av slike former for pengespill ikke er egnet til å oppnå
de forutsatte formålene og går ut over det som er nødvendig i så henseende.
(4) Det er ikke noe behov for å besvare spørsmål 4 særskilt, i lys av svarene
som er gitt på spørsmål 1, 2 og 3.
(5) EØS-avtalen artikkel 36 er ikke til hinder for en nasjonal lovbestemmelse
slik som pengespilloven § 2, som forbyr reklame for, og dermed formidling
av, pengespilltjenester som tilbys av leverandører etablert i en annen EFeller EØS-stat, hvis spillene som det er forbudt å reklamere for, drives av et
monopol som er funnet å være i samsvar med EØS-avtalens regler.
EØS-avtalen artikkel 36 er til hinder for en nasjonal lovregel slik som lotteriloven
§ 11, som forbyr formidling og markedsføring av spill som tilbys av operatører
etablert i en annen EF- eller EØS-stat, hvis de vilkårene som i lovgivningen
i vertsmedlemsstaten er fastsatt for å gi tillatelser, finnes å være uforenlige
med EØS-avtalens regler, og hvis leverandøren av slike pengespilltjenester
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121. Kommisjonen foreslår å besvare spørsmålene som følger:

agreement and if the provider of such gaming services is already subject in its
Member State of origin to controls ensuring the same or an equivalent level of
consumer protection as that pursued by the host Member State.
		

Carl Baudenbacher

		

Judge-Rapporteur
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Forberedende dommer

- 161
237 -

Case E-3/06
Ladbrokes
Ltd.
Case E-1/06 EFTA Surveillance
Authority
v Norway

allerede er underlagt tilsyn i sin opprinnelsesmedlemsstat, som sikrer det
samme eller et tilsvarende beskyttelsesnivå med hensyn til forbrukervern som
det som forfølges av vertsmedlemsstaten.
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Summary of the Judgment
1. The case concerns firstly Norwegian
rules which provide that public undertakings
are granted concessions for acquisition of
waterfalls for energy production without
time limitation whereas others, including
all foreign undertakings, are granted
such a concession with time limitation.
Secondly, it concerns Norwegian rules,
according to which property rights to
waterfalls utilised for energy production
and related installations are transferred
from private undertakings to the State at a
certain time without compensation (system
of reversion).
2. The
principle
of
homogeneity
enshrined in the EEA Agreement leads
to a presumption that provisions framed
identically in the EEA Agreement and
the EC Treaty are to be construed in the
same way. There are certain differences
in the scope and purpose of the EEA

Agreement as compared to the EC Treaty
which may under specific circumstances
lead to a different interpretation. Unilateral
expressions of understanding of the kind
claimed to have been made by Norway
and Iceland cannot constitute such
circumstances.
3. Article 125 EEA is to be interpreted
to the effect that, although the system of
property ownership is a matter for each EEA
State to decide, the said provision does
not have the effect of exempting measures
establishing such a system from the
fundamental rules of the EEA Agreement,
including the rules on free movement of
capital and freedom of establishment.
4. The differentiation entailed in the
contested rules has a negative effect
on the value of the investment of private
and foreign investors in hydropower
production.
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The differentiation in treatment at issue
restricts the free movement of capital
under Article 40 EEA, cf. heading III A(1)
and (3) of Annex I to Directive 88/361 of
24 June 1988 for the implementation of
Article 67 of the Treaty, referred to at point
1 of Annex XII EEA. It also restricts the
freedom of establishment under Article
31 EEA depending on the size of the
private ownership interest in a hydropower
undertaking.
5. Article 125 EEA is to be interpreted
to the effect that an EEA State’s right to
decide whether hydropower resources and
related installations are in private or public
ownership is, as such, not affected by the
EEA Agreement. The corollary of this is
that Norway may legitimately pursue the
objective of establishing a system of public
ownership over these properties, provided
that the objective is pursued in a nondiscriminatory and proportionate manner.
6. For the Norwegian concession regime,
with reversion to the State as an essential
part of it, to qualify as aiming at establishing
a “system of property ownership” within
the meaning of Article 125 EEA, that
regime must aim at attaining a situation
where, as a matter of principle, the assets
at issue are owned by public entities. A

regime which merely brings or keeps this
class of assets predominantly under public
ownership, while at the same time leaving it
to the discretion of the relevant authorities
whether private ownership of the assets
should be re-established, cannot be said
to aim at establishing a system of property
ownership under Article 125 EEA. Rather,
such a regime aims at achieving a certain
level of public control of the relevant sector
of the economy – by means of securing
public ownership of most of the relevant
assets.
7. Acquiring public control does not, as
such, qualify as a mandatory requirement.
However, acquiring public control may be
a means of attaining other goals which
may qualify as legitimate aims, potentially
justifying restrictions on free movement.
Environmental concerns are legitimate
public interests under the EEA Agreement
and therefore can serve as a justificatory
ground. Moreover, ensuring security of
energy supply may constitute a public
security concern and therefore a legitimate
aim capable of justifying a restriction on
free movement.
The aim of collection of economic rent is of
an economic nature and therefore cannot
in itself serve as justificatory ground.
However, when legislation pursues several
different objectives, the presence of such
an economic aim does not in itself invalidate
other legitimate justificatory grounds.
8. With regard to hydropower resources
in private ownership, reversion is not

- 165 -

Case and
E-2/06
EFTA Surveillance
Surveillance
Authority
Norway
Case
E-9/04
Case E-9/04 The Bankers’
Securities’
Dealers Association
of
Iceland
Case
E-1/06
EFTA
Authority
vv COSTS
Norway

The differentiation is liable to operate
to a particular disadvantage for foreign
investors, since the rules in fact exclude
them from benefiting from the more
favourable provisions applying to
Norwegian public owners.

suitable for safeguarding the security of
energy supply, or ensuring that hydropower
production meets environmental concerns,
in the period prior to reversion. In this period,
the reversion does not give the State any
control measures which it does not already
enjoy in its regulatory capacity.
As to hydropower resources and related
installations in public ownership for which
the reversion system entails a “lock-in
effect”, public ownership may in principle
be suitable for giving the State effective
control over the actions of the undertaking
concerned. However, the State has failed
to demonstrate that ownership control is
necessary in order to meet the aims of

security of energy supply or environmental
protection.
9. The Kingdom of Norway has infringed
Articles 31 and 40 of the EEA Agreement
by maintaining in force measures which
grant to private undertakings and all
undertakings from other Contracting
Parties to the EEA Agreement a timelimited concession for the acquisition of
waterfalls for energy production, with an
obligation to surrender all installations to
the Norwegian State without compensation
at the expiry of the concession period,
whereas Norwegian public undertakings
benefit from concessions for an unlimited
period of time.
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26 June 2007
(Conditions for concession for acquisition of hydropower resources –
scope of the EEA Agreement – free movement of capital – right of establishment –
indirect discrimination – public ownership – security of energy supply – environmental
protection – proportionality)
In Case E-2/06,
EFTA Surveillance Authority, represented by Niels Fenger, Director, and Per Andreas
Bjørgan and Arne T. Andersen, Senior Officers, Legal & Executive Affairs, acting as
Agents,
Applicant,
v
The Kingdom of Norway, represented by Fredrik Sejersted, Advocate, the Attorney
General for Civil Affairs, and Ingeborg Djupvik, Adviser, the Ministry of Foreign Affairs,
acting as Agents,
Defendant,
supported by the Republic of Iceland, represented by Sesselja Sigurðardóttir, First
Secretary and Legal Officer, Ministry for Foreign Affairs, acting as Agent,
Intervener,
APPLICATION for a declaration that the Kingdom of Norway has infringed Articles 31
and 40 of the EEA Agreement by maintaining in force measures as laid down in Act No
16 of 14 December 1917 Relating to Acquisition of Waterfalls, Mines and Other Real
Property etc. (lov 14. desember 1917 nr. 16 om erverv av vannfall, bergverk og annen
fast eiendom m.v.), which grant to private undertakings and all undertakings from other
Contracting Parties to the EEA Agreement a time-limited concession for the acquisition
of waterfalls for energy production, with an obligation to surrender all installations to the
Norwegian State without compensation at the expiry of the concession period, whereas
Norwegian public undertakings benefit from concessions for an unlimited period of
time.
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JUDGMENT OF THE COURT

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson (Judge-Rapporteur) and
Henrik Bull, Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the Applicant, the Defendant and the Intervener,
and the written observations of the Republic of Poland, represented by Ewa OśnieckaTamecka, Secretary of the Committee for European Integration, acting as Agent, and the
Commission of the European Communities, represented by Hans Stovlbaek and Michael
Shotter, Members of its Legal Service, acting as Agents,
having regard to the Report for the Hearing,
having heard oral argument of the Applicant, represented by its Agents Niels Fenger
and Per Andreas Bjørgan, the Defendant, represented by its Agent Fredrik Sejersted,
the Intervener, represented by its Agent Sesselja Sigurðardóttir, the Kingdom of the
Netherlands, represented by its Agent Pepjin van Ginneken, the Republic of Poland,
represented by its Agent Marcin Nowacki, and the Commission of the European
Communities, represented by its Agent Michael Shotter, at the hearing on 14 March
2007,
gives the following

Judgment
I

Pre-litigation procedure
1

By a letter dated 8 March 2001, the Applicant requested information from the
Defendant on certain aspects of Act No 16 of 14 December 1917 Relating
to Acquisition of Waterfalls, Mines and Other Real Property etc. (hereinafter
the “Industrial Licensing Act” or the “ILA”), including the reasons why only
Norwegian public undertakings are granted concessions for acquisition of
waterfalls for an unlimited period of time. It also asked whether the Defendant
considered those rules as being compatible with the EEA Agreement, in
particular the rules on free movement of capital and freedom of establishment.
The Defendant replied by a letter of 20 April 2001. It stated inter alia that public
legal bodies were entrusted with the management of waterfalls on behalf of the
State and that the authorities needed to be able to assess whether non-public
concessionaires should be allowed to continue to manage the waterfalls. The
Defendant did not find the Act to be in conflict with Article 31 or 40 EEA.
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On 27 June 2001, the Applicant issued a letter of formal notice concluding
that certain measures laid down in the ILA infringed Articles 31 and 40 of
the EEA Agreement. The Applicant emphasised that, according to the ILA,
undertakings from other EEA States, whether public or private, were never
able to benefit from a concession for acquisition of waterfalls for hydropower
production for an unlimited period of time, and were subject to the requirement
of reverting property rights in relation to hydropower production to the State
(hereinafter “reversion” or “system of reversion”). Conversely, a concession
could be granted for an unlimited period of time to undertakings controlled
by Norwegian public bodies, and without any reversion requirement. These
rules, in the Applicant’s view, constituted discrimination restricting freedom of
establishment and free movement of capital which could not be justified. In
addition, the Applicant pointed out inter alia that the State holds pre-emptive
rights to shares in public undertakings. In the Applicant’s view, this reinforced
the obstacles met by private investors wishing to invest in this sector.

3

The Defendant replied to the letter of formal notice by a letter of 28 November
2001. It stated that the system of reversion had been introduced in order to
achieve State ownership over developed waterfalls at the end of the concession
period, while at the same time providing the private sector with incentives to
develop natural resources in the interest of society as a whole. The rules at
issue were an integral part of the management of natural resources falling
outside the scope of the EEA Agreement. In any event, the Defendant found
that the rules were covered by Article 125 EEA, and stated that this Article took
precedence over conflicting provisions of the EEA Agreement.

4

Disagreeing with the arguments of the Defendant, the Applicant delivered a
reasoned opinion on 20 February 2002, concluding with the same reasoning
as that of the letter of formal notice, that Articles 31 and 40 EEA had been
infringed. The Defendant replied to the reasoned opinion by a letter dated 19
April 2002, in which it upheld the views previously expressed in its reply to the
letter of formal notice. The Defendant nevertheless stated that it had decided
to harmonise the provisions on reversion between public and non-public
actors. Therefore, it had decided to propose amendments to the ILA in order to
establish a requirement of reversion to the State in all existing concessions.

5

On 29 November 2002, the Ministry of Oil and Energy sent out a hearing paper
proposing such changes to the ILA. Due to fierce opposition to the hearing
paper, the Government decided, in April 2003, to convene an independent
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2

committee with a mandate to review the system of reversion as regards
waterfalls and how it should be designed. The Committee delivered its report
to the Ministry of Oil and Energy on 30 November 2004, NOU 2004: 26
(hereinafter “NOU 2004: 26”).
6

On the basis of inter alia NOU 2004: 26 and the former Norwegian
Government’s publicly stated intentions to change the disputed provisions, the
Applicant decided to postpone any decision as to whether it should commence
the infringement procedure before the Court. However, in April 2006, after a
change of Government, the Applicant was informed by the Defendant that no
changes would be proposed to the ILA. On that basis, the Applicant decided,
on 26 April 2006, to bring the matter before the Court under Article 31(2) of the
Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (hereinafter the “SCA”).

II	EEA law
7

Article 31(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on the freedom of establishment of nationals of an EC Member
State or an EFTA State in the territory of any other of these States. This shall
also apply to the setting up of agencies, branches or subsidiaries by nationals
of any EC Member State or EFTA State established in the territory of any of
these States.
Freedom of establishment shall include the right to take up and pursue activities
as self-employed persons and to set up and manage undertakings, in particular
companies or firms within the meaning of Article 34, second paragraph, under
the conditions laid down for its own nationals by the law of the country where
such establishment is effected, subject to the provisions of Chapter 4.

8

Article 33 EEA reads:
The provisions of this Chapter and measures taken in pursuance thereof shall
not prejudice the applicability of provisions laid down by law, regulation or
administrative action providing for special treatment for foreign nationals on
grounds of public policy, public security or public health.

9

Article 40 EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions between the Contracting Parties on the movement of capital
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10

Article 125 EEA reads:
This Agreement shall in no way prejudice the rules of the Contracting Parties
governing the system of property ownership.

11

Article 1(1) of Council Directive 88/361/EEC of 24 June 1988 for the
implementation of Article 67 of the Treaty (OJ 1988 L 178, p. 5), referred to
at point 1 of Annex XII to the EEA Agreement, (hereinafter “Directive 88/361”)
reads:
1. Without prejudice to the following provisions, Member States shall abolish
restrictions on movements of capital taking place between persons resident in
Member States. To facilitate application of this Directive, capital movements
shall be classified in accordance with the Nomenclature in Annex I.

12

Heading III A(1) and (3) of Annex I to Directive 88/361 read:
A - Transactions in securities on the capital market
1. Acquisition by non-residents of domestic securities dealt in on a stock
exchange (…)
2. (…)
3. Acquisition by non-residents of domestic securities not dealt in on a stock
exchange (…)

III		Norwegian rules on acquisition of waterfalls – factual and
legal background
13

According to the documents of the case, more than 99% of the electricity
supply in Norway is based on hydropower, and electricity makes up nearly half
of the country’s total energy consumption. The average production capacity
of Norway’s hydropower stations is approximately 119 TWh. In 2004, the total
power production in Norway was 110.4 TWh, while total gross consumption
was 121.9 TWh. In principle, the total hydropower potential from Norway’s
waterways is estimated to be approximately 186 TWh, with 67 TWh still
undeveloped. However, due to environmental and other concerns only a
relatively small part of this is likely to be exploited in the foreseeable future.
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belonging to persons resident in EC Member States or EFTA States and no
discrimination based on the nationality or on the place of residence of the
parties or on the place where such capital is invested. Annex XII contains the
provisions necessary to implement this Article.

14

According to the same information, approximately 88% of the total hydropower
production capacity in Norway is presently in public ownership. Approximately
45% is owned by the State itself through Statkraft AS, and more than 42% is
owned by municipalities and county municipalities. The remaining hydropower
resources are owned by private undertakings (domestic and foreign). Some of
the private waterfalls were harnessed before the introduction of the reversion
rules explained below and are therefore not subject to those rules. However,
these waterfalls become subject to the reversion rules if they are sold to a nonpublic entity. Today, the rules on reversion apply to approximately 7% of the
existing production capacity.

15

According to the documents of the case, there are approximately 175
undertakings involved in hydropower production in Norway. Out of these,
approximately 115 are organised as limited undertakings. Most power
producing undertakings are owned by county municipalities and municipalities.
Public ownership in the hydropower sector was originally organised as part
of the administration, governed by public entities under administrative law.
In recent years this has changed and public hydropower ownership is now
almost entirely organised along company lines, as separate undertakings.
Most of these are 100% publicly owned, often by several municipalities
or county municipalities, but some of them also have private minority
owners.

16

Under Norwegian law, river systems have from the very beginning been subject
to private ownership. This principle is now laid down in the first paragraph of
Section 13 of Act No 82 of 24 November 2000 Relating to River Systems
and Groundwater (lov 24. november 2000 nr. 82 om vassdrag og grunnvann
(vannressursloven)) where it is stated: “A river system belongs to the owner of
the land it covers, unless otherwise dictated by special legal status.” The private
ownership rights are, however, limited by public law which inter alia subjects
the exploitation and acquisition of waterfalls to concession requirements.

17

Rules on concessions for the acquisition of waterfalls for energy production
were first introduced in Norway in the early 20th century. At that time, the
country was experiencing a rapid increase in investment in waterfalls for energy
production. The main rivers and waterfalls were then in private ownership.
Due to lack of domestic financial resources, interested investors were primarily
foreign and despite general rules restricting foreign investment in real estate in
Norway, many waterfalls were acquired by foreign undertakings.
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In 1906, in order to control foreign investment in waterfalls, Stortinget (the
Norwegian Parliament) adopted two Acts which subjected all foreign private
investors and all limited liability companies, both foreign and Norwegian, to a
concession requirement.

19

In 1909, Stortinget introduced further limitations to the acquisition of waterfalls
by Act No 4 of 18 September 1909 Relating to Acquisition of Waterfalls, Mines
and Other Real Property. This Act introduced the reversion system into law.
According to the explanatory notes to the legislative bill, it was considered
important to limit “the foreign capital’s future rights over … waterfalls” and
ensure that the rules prevented “foreign capital’s … unlimited acquisition of
… natural resources.” According to the explanatory notes, the aim was also to
assert the “interest of the general public, the state and the local government
in this natural wealth”. In light of the general public interests involved, it was
regarded desirable for the State to obtain a share in and “full control over the
major waterfalls that are acquired with Norwegian capital as well.” Under the
1909 Act, the reversion system applied to foreign individuals and foreign and
Norwegian undertakings, but not to Norwegian individuals.

20

The ILA, enacted in 1917, replaced the 1909 Act and eliminated the above
mentioned distinction between foreign and Norwegian individuals. Over the
years, the ILA has been subject to several amendments. For example in
1969, the rules on the reversion system were amended by the introduction of
rules on early reversion, which were subsequently amended in 1993 with the
introduction of the first paragraph of Section 41 of the ILA. Moreover, in 1993
amendments were made to the ILA with the intention to comply with the EEA
Agreement.

21

Rules on concessions for acquisition of ownership or rights to utilise waterfalls
are laid down in Section 1 of the ILA. If the acquirer is not the State, and the
waterfall can be expected to produce more than 4,000 natural horsepower
when harnessed, then, according to the first paragraph, the acquisition is as a
main rule subject to a concession. If the acquired waterfall is not to be utilised
for power production, then, according to the fifth paragraph, the King [i.e. the
Government] may permit acquisition without applying the conditions set out in
the fourth paragraph of Section 2 of the Act, including the time limitation and
the requirement of reversion, described below.

22

Section 2 of the ILA lays down rules regarding the right to be granted a
concession for acquisition of ownership rights to waterfalls, and the conditions
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18

for such a concession, for both Norwegian and foreign individuals and private
undertakings.
23

According to the first paragraph of Section 2, a concession may be granted
“under special circumstances”. Sub-paragraph 17 of the fourth paragraph of
Section 2 states that such a concession shall be for a specified period of time
of up to 60 years from the time the concession is granted. The same subparagraph further states that when the concession period expires, the waterfall
and related installations shall revert to the State with full ownership rights and
without compensation. Related installations include all the facilities through
which the course and bed of the water have been altered, the parcels of land
and the rights acquired for the development and for the power plant, the power
stations and appurtenant machinery and other equipment, as well as the
housing built for workers and other buildings that belong to the power plant.

24

Sub-paragraph 22 of the fourth paragraph of Section 2 states that if a private
party purchases a waterfall during the concession period, the conditions of
the original concession, including the original time limitation, apply to the new
owner.

25

Section 5 of the ILA states that “under special circumstances,” Norwegian and
foreign individuals and undertakings may be granted a concession to acquire
a right to utilise, or long-term disposition rights to, waterfalls belonging to the
State, municipalities, county municipalities or certain public undertakings. The
concession shall be for a specified period of time of up to 60 years from the
time the concession is granted.

26

Rules relating to the right to be granted a concession and the conditions for a
concession for certain fully State-owned undertakings, Norwegian municipa
lities and Norwegian county municipalities, as well as undertakings in which
such public entities own at least two-thirds of the shares (hereinafter “public
undertakings”), are laid down in Section 4 of the ILA. Such undertakings may,
“when public interests do not weigh against it,” be granted a concession to
acquire ownership, rights to utilise or long term disposition rights to waterfalls.
A concession pursuant to Section 4 may be granted for an indefinite period and,
according to NOU 2004: 26, public undertakings have always been granted a
concession without time limitations. Despite differences in wording between
Section 2 and Section 4 as concerns the right to be granted a concession,
according to NOU 2004: 26 in practice there have not been essential
differences in the way the limitations for granting a concession have been
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27

Under Section 4 of the ILA, the State holds rights of pre-emption to shares
or interests referred to in that provision, should two-thirds of the capital and
votes in undertakings no longer be owned by one or more municipalities or
county municipalities. If the State does not assert its right of pre-emption, the
undertaking concerned is subjected to the reversion condition. According to
NOU 2004: 26, a situation where the preconditions for the application of this
provision have been fulfilled has never arisen.

28

Section 41 of the ILA provides for the possibility of so-called “early reversion”.
When less than 25 years remain of a concession subject to a reversion
requirement, the King may, with the consent of Stortinget, enter into an
agreement with the concession holder to the effect that the waterfall and
related installations shall revert to the State immediately. Pursuant to the first
paragraph of Section 41, the concession holder is permitted at the same time
to acquire the ownership of the reverted rights for a new period of 50 years or,
pursuant to the second paragraph of Section 41, to acquire the right to utilise
the waterfall and appurtenant installations at the expiry of the concession
period. The concession holder shall normally have the right to enter into the
latter type of agreement.

29

In NOU 2004: 26, it is stated that there are about ten cases of ordinary
reversion where the waterfall and related installations have reverted to the
State without compensation, and with full ownership rights, at the expiration of
the set concession period. Subsequently, the State has either sold or leased
out the reverted rights. In most of the cases, the reverted rights have been sold
to public undertakings. In one case, however, the reverted rights were sold
back to the private undertaking having held the original concession. In three
cases, moreover, the reverted rights were subsequently leased to the original
concession holders; and in one of these cases the power plant was later
sold to a private undertaking after public tender. As concerns early reversion,
NOU 2004: 26 also lists ten cases. In the first five of the cases, the reverted
rights were leased back to the original concession holders. These cases all
occurred before Section 41 of the ILA was amended to the effect that the State
in relation to early reversion may resell the ownership of the reverted rights
to the original concession holder for a period of 50 years. The last five of the
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applied to public undertakings and other undertakings (hereinafter “private”
undertakings; unless otherwise indicated, the term “private” will include all
foreign operators).

cases occurred after the said legislative amendments, and in all of these cases
the State resold the reverted rights to the two original concession holders.
IV

Arguments of the parties
The Applicant
30

The Applicant submits that the difference in treatment of, on the one hand,
Norwegian public undertakings and, on the other hand, all undertakings from
other EEA States as well as all other Norwegian undertakings, entailed in the
ILA, constitutes discrimination based on nationality contrary to Articles 31 and
40 of the EEA Agreement. The Applicant also submits that the difference in
treatment is neither objectively justified, nor falling within the ambit of Article
125 EEA.

31

As concerns the discriminatory nature of the ILA, the Applicant mainly refers
to the different conditions with regard to whether or not a concession for
acquisition of waterfalls for hydropower production is time-limited, and whether
or not such waterfalls and related installations shall be surrendered to the
State without compensation at the end of the concession period. The Applicant
also mentions other elements of the Act that, in the view of the Applicant,
reinforce its discriminatory nature, such as the different criteria to be applied
when assessing whether a licence should be granted, cf. Section 2 and 4 of
the ILA; the conditions under which a waterfall may be rented out or leased,
cf. Section 4 and 5 of the Act, and the pre-emptive rights of the State under
Section 4 of the Act.

32

The Applicant explains that, mainly due to the negative effect on the economic
value of a waterfall caused by time-limited concession and reversion, the
difference in treatment creates a disincentive for investment. This is so even
at the start of a concession period, and the difference in treatment will increase
the less there is left of the concession period. The negative economic effect
creates an obstacle with respect to both free movement of capital and the
freedom of establishment.

33

The Applicant submits that Article 125 EEA corresponds to Article 295 EC. It
infers from the case law of the Court of Justice of the European Communities
(hereinafter “ECJ”) on Article 295 EC that, although the Contracting Parties
have the power under Article 125 EEA to define the rules governing the system
of property ownership, the system and the exercise of the property rights
remain subject to the fundamental rules of the Agreement. In that regard it is
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34

According to the Applicant, the ILA neither regulates who may own property
nor restricts the exploitation of waterfalls to Norwegian public undertakings
only. In its view, the Act only regulates ownership rights in a very broad sense,
by laying down the obligations which may be imposed on a particular group
of property owners wishing to exercise a specific liberalised economic activity.
Finally, in relation to Article 125 EEA, the Applicant maintains that even if
that Article permitted discrimination with regard to reversion, time limitations
on concessions held by private undertakings could never be considered a
regulation of property ownership.

35

The Applicant contends that the rules at issue are directly discriminatory
and therefore only justifiable under Article 33 EEA. In the Applicant’s view,
what needs to be assessed under that Article is only public security and the
Applicant maintains that security of energy supply is the only ground that is
relevant in that respect. However, the Applicant questions the existence of
a serious threat to public security and the suitability of the reversion system
as a means of meeting such a threat. Moreover, it questions the necessity
of making a distinction between Norwegian public undertakings and private
undertakings. Therefore, the Applicant is of the opinion that the rules cannot
be justified with reference to Article 33 EEA.

36

In case the Court should find that the rules at issue are not only justifiable under
Article 33 EEA but also on the basis of mandatory requirements, the Applicant
addresses other possible justificatory grounds advanced by the Defendant.
It contests that public ownership, regardless of why it is sought, may serve
as a justificatory ground. It also denies that the aim of effective collection of
economic rent may constitute a legitimate public interest under EEA law.

37

With regard to all the aims referred to by the Defendant, the Applicant stresses
that the core issue is not whether reversion as such is suitable and necessary
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irrelevant, in the view of the Applicant, that the case at hand concerns natural
resources. In the Applicant’s view, a concession system, including rules on
reversion, might as such be covered by Article 125 EEA. However, such a
system must not, as the rules at issue, result in discrimination based on the
origin of the undertaking or investor concerned. The Applicant states that
Article 125 EEA does not encompass preferential rights to public undertakings
competing on an open market, and argues that under such circumstances,
public undertakings have to be distinguished from the State and its exercise
of regulatory power.

to achieve these aims, but rather whether the difference in treatment with
regard to reversion is necessary in order to achieve them. In the Applicant’s
view, that is not the case.
38

As an alternative to the rules at issue, the Applicant argues that a concession
model with reversion for all undertakings would be less restrictive and at least
equally effective in achieving the aims. In this respect, the Applicant rejects the
relevance of whether or not the State needs, in light of the objective of public
ownership, to require reversion of publicly owned waterfalls, and reiterates
that a firm distinction must be drawn between the State as a regulator and
as an economic operator. The Applicant also rejects the relevance of the
Defendant’s argument that the abolishment of the discriminatory elements
may lead to public undertakings selling out their ownership rights. It submits
that it is entirely for the public authorities themselves to weigh the interests
at stake and, based on that, to decide whether to sell or not. From this, the
Applicant concludes that the differential treatment is not justified on the basis
of mandatory requirements.

39

The Applicant adds that in any event, the considerations pertaining to public
ownership do not justify the contested differential measures. The Applicant
contests inter alia that public ownership allows for better management and
control, and better protection of security of energy supply and environmental
concerns, than steering via regulatory methods alone. The Applicant submits,
inter alia, that neither have Norwegian public undertakings been entrusted
with any special obligations relating to electricity supply and environmental
concerns, nor are such undertakings subject to any more control in these fields
than private undertakings. The Applicant also argues that it would run contrary
to EEA law to presume that national public undertakings will behave differently
and more reliably than private undertakings, and that there is no reason to
believe that they will actually do so. In relation to the argument that public
ownership allows for easier and more flexible control, the Applicant argues
that advantages of a purely administrative nature are not sufficient under EEA
law to justify a restriction on a fundamental freedom.

The Defendant
40

The Defendant argues that the application is unfounded, and in support of
that plea advances four main submissions. Firstly, that the rules at issue fall
outside the scope of the EEA Agreement. Secondly, that the rules do not
constitute a restriction under Articles 31 and 40 EEA read together with Article
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41

In relation to its submission on the scope of the EEA Agreement, the Defendant
puts forward three main arguments. It argues firstly that the rules at issue
are a part of the basic ownership structure in the hydropower sector, and
as such fall under Article 125 EEA. In the Defendant’s view, Article 125 EEA
must be understood to the effect that a State has sovereign rights to regulate
the property rights over natural resources, and has the discretion to keep its
undertakings nationalised or to privatise them. It submits that Article 125 EEA
does not necessarily need to be interpreted in the same way as Article 295 EC,
as the EEA Agreement’s legal and political characteristics differ from those
of the EC Treaty. Secondly, the Defendant argues that it must be taken into
account, when assessing whether the rules fall under the EEA Agreement,
that they govern ownership of essential natural energy resources. Thirdly,
the Defendant argues that it is an internal public affair how States choose to
regulate and organise ownership within the public sphere, which is not subject
to EEA law.

42

In the event the Court should not agree that the rules at issue fall outside the
scope of the EEA Agreement, the Defendant submits that Article 125 EEA
must be construed to the effect that the rules do not entail a restriction contrary
to Article 31 or 40 EEA. However, should the Court find that the rules are
restrictive, the Defendant maintains that they are not discriminatory. In that
regard, the Defendant submits that the contested measures do not differentiate
on the basis of nationality, but build on a legitimate distinction between national
public undertakings and all other undertakings, and that these undertakings
are not in a comparable situation. The aims pursued are legitimate and justify
the difference in treatment. The Defendant submits that the legal form of the
public undertaking, or whether the undertaking is owned directly by the State
or other public entities, does not matter in this respect.

43

Should the Court find the rules at issue directly discriminatory, the Defendant
maintains that they are justified under both Articles 125 and 33 EEA. In its view,
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125 EEA. Thirdly, that the aim of maintaining and acquiring public ownership
over essential energy resources is a legitimate justification under the EEA
Agreement, and that the contested rules are suitable and necessary to this
end. Fourthly, that the aim of maintaining and acquiring public ownership is
a means of achieving other legitimate aims, such as public security, security
of energy supply, environmental protection, and that the contested rules are
suitable and necessary to achieve these objectives.

the wording of Article 125 EEA supports the conclusion that public ownership
of essential natural energy resources is a legitimate objective. As concerns
Article 33 EEA, the Defendant maintains that public ownership is intended to
ensure security of electricity supply, which in its view must be considered a
public security ground.
44

In case the Court should find that the rules at issue constitute a nondiscriminatory or indirectly discriminatory restriction, the Defendant maintains
that, in addition to the express provisions of the EEA Agreement, they are
justified on the basis of mandatory requirements. Firstly, the general aim of
maintaining and securing public ownership over essential energy resources is,
in the view of the Defendant, in itself a mandatory requirement. The Defendant
submits that this is the necessary corollary of the discretion conferred on each
Contracting Party under Article 125 EEA, to regulate its system of property
ownership. The Defendant argues also that public ownership over hydropower
resources in Norway serves the public security consideration of ensuring
security of the electricity supply (covered by Article 33 EEA), management
and control over natural resources, environmental concerns and taxation of
economic rent, which are in its view all mandatory requirements.

45

In relation to effective public management, the Defendant argues that direct
public ownership, in combination with regulatory powers, guarantee the
authorities a level of actual and potential management and control which is
not obtainable merely through public regulation. In relation to environmental
concerns, the Defendant refers to the control over limited resources such as
waterfalls, making it possible to balance the need for energy supplies with
future requirements for environmental protection, and states that it provides a
framework for ensuring sustainable development.

46

The Defendant contests the Applicant’s submission that ensuring effective
collection of economic rent cannot be regarded as a legitimate objective
in itself. The Defendant compares it with taxation, which inevitably serves
economic aims, but may still be justified. The Defendant further maintains
that this objective is in any event not the primary objective of the rules at
issue.

47

The Defendant maintains that the rules at issue are both suitable and necessary
for the attainment of the objectives referred to above. The Defendant argues that
in the assessment of suitability, the combined effect of the rules on reversion,
concessions and pre-emptive purchase rights, as well as the effects of the
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48

As concerns the necessity of the contested measures with regard to the aim
of ensuring public ownership over hydropower resources, the Defendant
expresses the view that there are no alternative regimes which will achieve this
aim as effectively as the contested rules. As concerns the aim of ensuring public
security (security of energy supply), environmental protection and effective
collection of economic rent, the Defendant expresses the view that there are
no alternative regimes which will achieve these aims as effectively as the rules
at issue. The residual competence inherent in public ownership supplements
the control that can be achieved through command and control regulation, and
the combination ensures a higher degree of control than exclusive reliance
on regulatory tools allows for. Furthermore, public ownership ensures a more
efficient collection of economic rent than other alternatives, e.g. taxation. The
Court must conduct a general and overall necessity review in relation to all
these public interest requirements at stake, assessed as a whole.

The Intervener and others
49

The Republic of Iceland intervenes in support of the Defendant. It submits that
regulation of property ownership falls outside the scope of the EEA Agreement
and that it was a pre-condition for the Agreement, on behalf of both Iceland
and the Defendant, that ownership over energy resources would remain
unaffected by it. In this context, the Intervener refers to Article 125 EEA and
states that it should be interpreted differently from Article 295 EC, as argued
by the Defendant. In relation to the rules at issue, the Intervener contends that
they are an inherent part of the reversion system and are a means to achieve
the aim of maintaining public ownership over hydropower resources. In its
view, it is irrelevant, in light of the objective of public ownership, to what kind of
public body or what level of government the ownership rights belong.
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contested differentiation, must be taken into account. The rules consistently
ensure both short and long term control, which is suitable to maintain strong
public ownership, and thereby also suitable for the achievement of the other
aims referred to above. It states that the main effect of the contested rules
today is that they create a “lock-in” effect, which makes it economically very
unattractive to sell public waterfalls to private undertakings, since the resources
will have a far higher value in public ownership than in private hands. In the
view of the Defendant, the current strong public ownership over hydropower
resources in Norway clearly shows that the contested measures are suitable
to ensure public ownership.

50

The Kingdom of the Netherlands interprets Article 125 EEA to the effect that
States have the sovereign right to choose whether to privatise or nationalise
undertakings, or maintain any such status. In its view, the Defendant is fully
entitled to pursue a public ownership objective, provided it does so in a manner
compatible with the fundamental rules of the EEA Agreement. It states that
the rules at issue do not seem to discriminate on the basis of nationality, but
finds that the concession requirement restricts the freedom of establishment
and the free movement of capital. The Kingdom of the Netherlands is of the
opinion that the rules at issue can be justified on the basis of the overriding
goal of acquiring public ownership of hydropower resources, and that the rules
at issue are proportionate in light of that goal, and therefore do not infringe
Articles 31 and 40 EEA.

51

The Republic of Poland maintains that the rules at issue are justified on the
basis of the public security ground of ensuring security of energy supply,
and states that the contested measures are not discriminatory, and are both
suitable and necessary for the achievement of this objective. In its view, Article
125 EEA applies to the rules at issue. Poland maintains that the transfer of
ownership rights which the rules pursue is legitimate under that Article.

52

According to the Commission of the European Communities, Article 125
EEA must be interpreted as having the same meaning as Article 295 EC.
The Commission states that the mere fact that a national rule might govern
the system of property ownership does not exempt such a rule from the
fundamental rules of the Treaty. Thus, the rules at issue are covered by the
EEA Agreement. The placing of a time limit on any private ownership can, in the
view of the Commission, be seen as an inherent part of the objective of bringing
hydropower resources into public ownership. Under such circumstances,
there would be no reason to place a time limit on public undertakings. The
Commission interprets Article 125 EEA to the effect that States have the
sovereign right to choose whether to privatise undertakings, nationalise or
maintain such a status. Accordingly, the Defendant is in principle fully entitled
to pursue the aim of public ownership, provided that it does so in a manner
confirming with the fundamental rules of the EEA Agreement.

53

The Commission finds that the concession system at issue constitutes in
itself a restriction within the meaning of Articles 31 and 40 EEA. In its opinion,
the rules are not discriminatory since public and private undertakings are
not in a comparable situation. Applying a system of expropriation over time
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54

The case before the Court concerns firstly the rules of the Norwegian Industrial
Licensing Act (ILA) which provide that public undertakings are granted
concessions for acquisition of waterfalls for energy production without time
limitation whereas others, including all foreign undertakings, are granted such a
concession with time limitation. Secondly, it concerns the provisions of the ILA,
according to which property rights to waterfalls utilised for energy production
and related installations are transferred from private undertakings to the State
at a certain time without compensation, i.e. the system of reversion.

55

In its submissions, the Applicant refers to further provisions of the ILA, such as
the rules on the pre-emptive rights of the State and the rules which preclude
private undertakings from renting out a waterfall, that in the Applicant’s view
reinforce the difference of treatment entailed in the above mentioned rules.
These rules do not, however, form part of the declaration sought by the
Applicant and therefore the Court will not make a ruling on their conformity
with the EEA Agreement.

56

According to the Defendant, the contested rules concern the system of property
ownership under Article 125 EEA and aim at securing public ownership over
the property rights in question. The Applicant does not question that the EEA
Agreement is neutral with respect to which system of property ownership a
State chooses. Neither does the Applicant dispute the Defendant’s right to
introduce different classes of concessions, nor its right to have a system
of reversion, as long as such systems are designed and applied in a nondiscriminatory manner. In essence, what the parties disagree on is whether the
rules at issue fall under the scope of the EEA Agreement and, if so, whether
the differentiation entailed in the rules is in conformity with Articles 31 and
40 EEA.
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to only private undertakings does not, without evidence to the contrary,
seem disproportionate in light of the aim of public ownership. However, the
Commission raises questions in relation to the rules on early reversion, which
prolong private ownership rights and thereby weaken the effectiveness of the
rules. It also questions the proportionality of the different requirements that
apply to public and private undertakings with respect to the right to be granted
a concession.

Scope of the EEA Agreement and Article 125 EEA
57

The Defendant, supported by the Intervener, submits that the application
is unfounded since the contested rules fall outside the scope of the EEA
Agreement. In that regard the Defendant refers mainly to Article 125 EEA
which it construes to the effect that rules governing the system of property
ownership fall outside the scope of the EEA Agreement. In this context, it is
argued that the EEA Agreement does not govern rules on management of
essential natural energy resources.

58

Article 125 EEA states that the EEA Agreement shall in no way prejudice the
rules of the Contracting Parties governing the system of property ownership.
The wording of Article 125 EEA corresponds to the wording of Article 295
EC. The Defendant maintains that despite their identical wording, these
Articles have a different scope of application due to fundamental differences
between the EC Treaty and the EEA Agreement. Moreover, it is argued that
this understanding was reflected in the EEA negotiations and in subsequent
parliamentary procedures in Norway and Iceland.

59

The principle of homogeneity enshrined in the EEA Agreement leads to a
presumption that provisions framed identically in the EEA Agreement and the
EC Treaty are to be construed in the same way. There are certain differences
in the scope and purpose of the EEA Agreement as compared to the EC Treaty
which may under specific circumstances lead to a different interpretation (see
Case E-3/98 Rainford-Towning [1998] EFTA Ct. Rep. 205, at paragraph 21).
Unilateral expressions of understanding of the kind claimed to have been
made by Norway and Iceland cannot constitute such circumstances.

60

The Defendant argues that when assessing whether the contested rules fall
under the EEA Agreement it must be taken into account that they govern
the management of essential natural energy resources. In that regard, the
Court notes that such an interpretation is not supported by the provisions of
the EEA Agreement. No provision exempts such rules from the scope of the
Agreement. On the contrary, Article 73(1)(c) EEA provides that the Contracting
Parties shall in their actions relating to the environment pursue the objective of
ensuring a prudent and rational utilisation of natural resources.

61

There are no specific circumstances in the case at hand which would warrant
an interpretation of Article 125 EEA different from the interpretation of Article
295 EC. Since Articles 125 EEA and 295 EC are identical in substance for the
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62

It follows from the case law of the ECJ on Article 295 EC that Article 125 EEA is
to be interpreted to the effect that, although the system of property ownership
is a matter for each EEA State to decide, the said provision does not have the
effect of exempting measures establishing such a system from the fundamental
rules of the EEA Agreement, including the rules on free movement of capital
and freedom of establishment (see for comparison Cases C-452/01 Ospelt v
Schlössle Weissenberg [2003] ECR I-9743, at paragraph 24; C-302/97 Konle
[1999] ECR I-3099, at paragraph 38 and 182/83 Fearon [1984] ECR 3677, at
paragraph 7).

63

In light of the above, the Defendant’s submission that the contested rules do
not fall within the scope of the EEA Agreement must be rejected.

Restriction under Articles 31 and 40 EEA
64

Article 31 EEA prohibits all restrictions on the freedom of establishment within
the European Economic Area, whereas Article 40 EEA prohibits all restrictions
on the free movement of capital in the area. National measures liable to hinder
or make less attractive the exercise of fundamental freedoms guaranteed
by the EEA Agreement, such as the contested rules, are an encroachment
upon these freedoms requiring justification (see for comparison Case C-55/94
Gebhard [1995] ECR 4165, at paragraph 37).

65

The differentiation entailed in the contested rules has, as argued by the
Applicant, a negative effect on the value of the investment of private and
foreign investors in hydropower production, due to the fact that they have
shorter time to get a return on their investment as compared to Norwegian
public owners of hydropower resources. The negative effect increases the less
there is left of the concession period. This is not disputed by the Defendant.
The differentiation is liable to operate to a particular disadvantage for foreign
investors, since the rules in fact exclude them from benefiting from the more
favourable provisions applying to Norwegian public owners.

66

The Court notes that Section 4 of the ILA does not set out that an undertaking
must be Norwegian in order to obtain a concession for an indefinite period
and therefore without a reversion requirement. Section 4 does, however, set
out that Norwegian public entities must own at least two-thirds of the shares
of the undertaking. The Court therefore concludes that the ILA on this point
- 185 -

Case E-1/06
E-2/06 EFTA
EFTA Surveillance
Surveillance
Case E-3/06
Authority
Ladbrokes
Norway
Ltd.
Case
Authority
vv Norway

purpose of the case at hand, the case law of the ECJ on Article 295 EC is of
relevance when interpreting Article 125 EEA.

entails indirect discrimination (see for comparison Case 3/88 Commission v
Italy [1989] ECR 4035, at paragraphs 8 and 9).
67

The differentiation in treatment at issue restricts the free movement of capital
under Article 40 EEA, cf. heading III A(1) and (3) of Annex I to Directive 88/361.
It also restricts the freedom of establishment under Article 31 EEA depending
on the size of the private ownership interest in a hydropower undertaking
(see for comparison Case C-524/04 Test Claimants in the Thin Cap Group
Litigation v Commissioners of Inland Revenue, [2007] ECR I - 2107, at
paragraph 27).

68

With reference to the above, the contested rules fall under the scope of both
Articles 31 and 40 EEA. In the situation of the case at hand, they are to be
examined in parallel.

69

The Defendant’s submission that obstacles inherent to rules of property
ownership do not constitute restrictions on the right of establishment under
Article 31 and on the free movement of capital under Article 40 EEA must be
rejected since Article 125 EEA does not, as stated in paragraph 62 above,
have the effect of exempting such rules from the fundamental rules of the EEA
Agreement.

70

Next, it needs to be examined whether the restrictions at issue are objectively
justified.

Legitimacy of the aims pursued by the contested rules
71

With regard to the legitimacy of the aims pursued by the contested rules, the
Defendant mainly submits that the goal of acquiring and maintaining public
ownership over essential energy resources is in itself a legitimate justification
under the EEA Agreement. This is contested by the Applicant. In the alternative,
the Defendant submits that the aim of acquiring and maintaining public
ownership over hydropower resources and related installations is a means of
achieving other legitimate aims under EEA law, namely public security through
security of energy supply, public management and control over hydropower
resources, environmental concerns and effective collection of economic rent.
In the Applicant’s view, effective collection of economic rent is an economic
aim which cannot serve as a justificatory ground under EEA law.

72

The Court holds that Article 125 EEA is to be interpreted to the effect that
an EEA State’s right to decide whether hydropower resources and related
installations are in private or public ownership is, as such, not affected by
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73

However, for the Norwegian concession regime, with reversion to the State as
an essential part of it, to qualify as aiming at establishing a “system of property
ownership” within the meaning of Article 125 EEA, that regime must aim at
attaining a situation where, as a matter of principle, the assets at issue are
owned by public entities. A regime which merely brings or keeps this class of
assets predominantly under public ownership, while at the same time leaving
it to the discretion of the relevant authorities whether private ownership of
the assets should be re-established, cannot be said to aim at establishing a
system of property ownership under Article 125 EEA. Rather, such a regime
aims at achieving a certain level of public control of the relevant sector of the
economy – by means of securing public ownership of most of the relevant
assets.

74

In this regard, the Court notes that, according to the ILA, not only public
undertakings, but also private undertakings may obtain a concession for
acquiring new hydropower resources for development. Moreover, in spite of
certain differences in the wording of the relevant provisions, there are in practice
no essential differences with respect to the requirements for a concession to
be granted to private and public undertakings respectively. Concessions are
granted to private as well as to public undertakings, if it is not contrary to public
interest considerations to do so.

75

The authorities may resell reverted rights to private undertakings following a
normal reversion, and have in fact done so on several occasions. Moreover,
according to the so-called early reversion rules of the ILA, Norwegian authorities
have wide discretion to prolong private ownership over properties that are
subject to the reversion system. In practice, Norwegian authorities have, in the
cases of early reversion that have arisen after the legislative amendments in
1993, transferred the ownership rights back to the private undertakings.

76

Finally, the ILA does not in principle preclude private investors from obtaining
more than one-third of the shares in a public undertaking in the relevant sector
and thereby change its legal status from public to private within the meaning
of the ILA. In such circumstances, the State may use its pre-emptive rights
under the ILA. That is subject to the discretion of the competent authorities
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the EEA Agreement. The corollary of this is that Norway may legitimately
pursue the objective of establishing a system of public ownership over these
properties, provided that the objective is pursued in a non-discriminatory and
proportionate manner.

at any given time. If private ownership is allowed to surpass one-third, the
hydropower resources and related installations are subject to reversion. This,
however, merely makes private ownership of more than one-third of the shares
in such an undertaking economically less attractive and therefore less likely
to occur.
77

For the reasons set out above, the contested rules, as they exist today, cannot
be said to aim at establishing a “system of property ownership” within the
meaning of Article 125 EEA. Rather, the contested rules are aimed at achieving
a certain level of public control of the relevant sector of the economy.

78

Acquiring public control does not, as such, qualify as a mandatory requirement.
However, acquiring public control may be a means of attaining other goals
which may qualify as legitimate aims, potentially justifying restrictions on free
movement. The documents of the case show that environmental protection
and security of energy supply, as well as effective collection of economic rent,
are concerns which through the years have gained importance in relation to
management and control of hydropower resources.

79

The Court notes first that environmental concerns are legitimate public
interests under the EEA Agreement and therefore can serve as a justificatory
ground in the case at hand (see for comparison Case C-2/90 Commission v
Belgium [1992] ECR I-4431, at paragraphs 30-32). Moreover, ensuring security
of energy supply may constitute a public security concern and therefore a
legitimate aim capable of justifying a restriction on free movement (see for
comparison Case 72/83 Campus Oil [1984] ECR 2727, at paragraphs 34
and 35 and Case C-503/99 Commission v Belgium [2002] ECR I-4809, at
paragraph 46).

80

The aim of the collection of economic rent is of an economic nature and
therefore cannot in itself serve as justificatory ground (see Case E-1/04
Fokus Bank [2004] EFTA Ct. Rep. 11, at paragraph 33). However, as stated
above, the legislation at issue genuinely pursues several different objectives.
Therefore, the presence of such an economic aim does not in itself invalidate
other legitimate justificatory grounds.

81

In light of the above, the Court concludes that the contested rules are based
on legitimate aims under EEA law in so far as the aims of ensuring security of
energy supply and protection of the environment are concerned. It thus needs
to be examined whether the rules satisfy the requirements of suitability and
necessity under the principle of proportionality.
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82

In order to be justified, the contested rules must be suitable for achieving the
intended objectives, and they must not go beyond what is necessary in order
to attain the legitimate objectives which they pursue (see Case E-10/04 Piazza
v Schurte [2005] EFTA Ct. Rep. 76, at paragraph 39).

83

With regard to hydropower resources in private ownership, the Court cannot
see that reversion is suitable for safeguarding the security of energy supply,
or ensuring that hydropower production meets environmental concerns, in
the period prior to reversion. In this period, the reversion does not give the
State any control measures which it does not already enjoy in its regulatory
capacity.

84

As to hydropower resources and related installations in public ownership for
which the reversion system entails a “lock-in effect”, the Court notes that public
ownership may in principle be suitable for giving the State effective control
over the actions of the undertaking concerned. However, the Defendant has
failed to demonstrate that ownership control is necessary in order to meet the
aims of security of energy supply or environmental protection.

85

As pointed out by the Applicant, under normal circumstances neither private
nor public undertakings in the hydropower sector have special obligations
concerning energy supply. In crisis situations, the central authorities have the
power to instruct all producers, whether they are subject to concessions or
not, to implement necessary contingency measures. The Defendant has not
demonstrated that private ownership would make full implementation of such
measures less likely.

86

Most public undertakings in the hydropower sector are governed by normal
company law, entailing inter alia equal treatment of shareholders and a
requirement that the companies, within the limits laid down in the concessions,
are run according to sound business practices. As the Defendant itself points
out, these companies are participating in a fully liberalised market where the
operators sell power on a common Nordic exchange (Nord Pool). Given that the
electricity bought and sold may therefore come from Norway or from any other
Nordic country, it is not likely that an individual hydropower producer would
decide to adjust production in order to secure national supply of electricity. It
seems that such a measure would in most cases have little effect on the total
energy supply available on the Nordic market.
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Proportionality

87

With respect to environmental concerns, the Court notes that a public
undertaking producing hydropower in a given area is not necessarily owned
by public entities in that area. The State-owned undertaking Statkraft AS owns
approximately 45% of the total production capacity. Thus, this undertaking
influences environmental conditions in a number of municipalities across
the country. Also, numerous municipalities own power stations situated at a
distance from their own area. For this reason, and also taking into account
the ownership structure on the Norwegian hydropower market, as described
in paragraphs 14 and 15 above, it is difficult to see why public undertakings
should be more inclined than private undertakings to act based on noncommercial environmental considerations.

88

Furthermore, in order for the exercise of ownership rights by public entities to
be a necessary means of attaining a legitimate public interest objective, it is
not sufficient that this exercise is an easier way of making the undertaking act
in a certain way. It must be demonstrated that other forms of control, even if
administratively more burdensome, may not achieve the relevant public interest
objectives in an equally effective way. The Defendant has not demonstrated
that this is the case with regard to actions which may have an impact on the
environment.

89

Finally, the fact that Norwegian law allows and has allowed private and foreign
ownership of hydropower resources for more than a hundred years illustrates
that public security or environmental concerns cannot require Norwegian
public ownership.

90

In light of the above, the Court holds that the Kingdom of Norway has infringed
Articles 31 and 40 of the EEA Agreement by maintaining in force measures as
laid down in the Industrial Licensing Act which grant to private undertakings
and all undertakings from other Contracting Parties to the EEA Agreement a
time-limited concession for the acquisition of waterfalls for energy production,
with an obligation to surrender all installations to the Norwegian State without
compensation at the expiry of the concession period, whereas Norwegian
public undertakings benefit from concessions for an unlimited period of time.

VI Costs
91

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to
be ordered to pay the costs if they have been applied for in the successful
party’s pleadings. The Applicant has asked that the Defendant be ordered to
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On those grounds,

THE COURT
hereby:
1.		Declares that the Kingdom of Norway has infringed Articles 31 and 40 of the
EEA Agreement by maintaining in force measures as laid down in Act No 16 of
14 December 1917 Relating to Acquisition of Waterfalls, Mines and Other Real
Property etc., which grant to private undertakings and all undertakings from
other Contracting Parties to the EEA Agreement, a time-limited concession
for the acquisition of waterfalls for energy production, with an obligation to
surrender all installations to the Norwegian State without compensation at
the expiry of the concession period, whereas Norwegian public undertakings
benefit from concessions for an unlimited period of time.
2.		Orders the Kingdom of Norway to pay the costs of the proceedings.
Carl Baudenbacher

Thorgeir Örlygsson

Henrik Bull

Delivered in open court in Luxembourg on 26 June 2007.
Skúli Magnússon		

Carl Baudenbacher

Registrar		

President
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pay the costs. Since the latter has been unsuccessful, it must be ordered to
pay the costs. The costs incurred by the Intervener and those who submitted
observations are not recoverable.

REPORT FOR THE HEARING
in Case E-2/06
APPLICATION to the Court pursuant to the second paragraph of Article 31 of the
Agreement between the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice in the case between
EFTA Surveillance Authority
and
The Kingdom of Norway
supported by the Republic of Iceland, as intervener,
seeking a declaration that the Kingdom of Norway (hereinafter “the Defendant”) has
infringed Articles 31 and 40 of the EEA Agreement, by maintaining in force measures
as laid down in Act No 16 of 14 December 1917 Relating to Acquisition of Waterfalls,
Mines and Other Real Property etc. (the Industrial Licensing Act), which grant to private
undertakings and all undertakings from other Contracting Parties to the EEA Agreement,
a time limited concession for the acquisition of waterfalls for energy production, with an
obligation to surrender all installations to the Norwegian State without compensation at
the expiry of the concession period, whereas Norwegian public undertakings benefit from
concessions for an unlimited period of time.
I

Introduction
1.

Under the current Norwegian regulatory framework on acquisitions of waterfalls
for energy production a distinction is made on the basis of the ownership of the
undertaking concerned. Fully State-owned undertakings, Norwegian county
municipalities, Norwegian municipalities and undertakings in which such
public entities own at least 2/3 of the shares (hereinafter “public undertakings”)
may be granted concessions for an unlimited period of time. All other entities,
including all foreign undertakings and all Norwegian undertakings in which
fully State-owned undertakings, county municipalities and municipalities
own less than 2/3 of the shares are granted concessions for a limited time
only. Moreover, when the concession period expires, these undertakings are
obliged to transfer to the Norwegian State: 1) the waterfall concerned; 2) the
facilities through which the course and bed of the water has been altered; 3)
the parcels of land and the rights acquired for the development and the power
plant; 4) the power stations including machinery and other equipment, as well
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2.

Under Norwegian law, waterfalls are subject to private ownership rights. The
private ownership rights are, however, limited by public law which inter alia
subjects the exploitation of waterfalls to an extensive system of concessions.
The case at hand concerns concessions for the acquisition of waterfalls for
energy production, including the above described rules on reversion. Rules
on concessions for the acquisition of waterfalls for energy production were
first introduced early in the 20th century. At that time, Norway was experiencing
rapid increase in investment in waterfalls for energy production. That increase
was related to Norway’s industrialisation which started in the 1890s. The main
rivers and waterfalls in Norway were then in private ownership. Due to lack of
financial resources in Norway interested investors were primarily foreign and
despite general rules restricting foreign investment in real estate in Norway
many waterfalls were acquired by foreign undertakings.

3.

In 1906, in order to control foreign investment in waterfalls, Stortinget (the
Norwegian Parliament) adopted two Acts which subjected all foreign private
investors and all limited liability companies, both foreign and Norwegian, to
a concession requirement. In 1909, Stortinget introduced further limitations
to the acquisition of waterfalls by Act No 4 of 18 September 1909 Relating to
Acquisition of Waterfalls, Mines and Other Real Property which introduced the
reversion system into law. According to the explanatory notes to the relevant
bill, it was considered important to limit “the foreign capital’s future rights over
… waterfalls” and ensure that the rules prevented “foreign capital’s … unlimited
acquisition of … natural resources.” According to the explanatory notes, the
aim was also to assert the “interest of the general public, the state and the
local government in this natural wealth”. In light of the general public interests
involved, it was regarded desirable for the State to obtain a share in and “full
control over the major waterfalls that are acquired with Norwegian capital as
well.” Under the 1909 Act, the reversion system applied to foreign individuals
and foreign and Norwegian undertakings, but not to Norwegian individuals.
This distinction between foreign and Norwegian individuals was eliminated
by the contested Act No 16 of 14 December 1917 Relating to Acquisition of
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as housing built for workers and other buildings that belong to the power plant.
The undertakings receive no pecuniary compensation from the State, and the
obligation to surrender the said property applies regardless of whether the
State previously held property rights in relation to the waterfall concerned. This
obligation is traditionally described as “reversion” (hjemfall) in Norwegian law.

Waterfalls, Mines and Other Real Property etc. (hereinafter “the Industrial
Licensing Act”1), which replaced the 1909 Act.

1

4.

Over the years the Industrial Licensing Act has been subject to several
amendments, most of which were aimed at ensuring continued strong
Norwegian public ownership of waterfalls. In relation to Norway’s accession
to the EEA Agreement the legislation was amended, with the aim, inter alia, of
ensuring that the same legal conditions would apply for foreign companies as
for private Norwegian companies.

5.

In Norway, more than 99% of the electricity supply is based on hydropower, and
electricity makes up nearly half of the total energy consumption. The average
production capacity of Norway’s hydropower stations today is approximately
119 TWh. In 2004, the total power production in Norway was 110.4 TWh, while
total gross consumption was 121.9 TWh. In principle, the total hydropower
potential from Norway’s waterways is estimated to be approximately 186 TWh,
with 67 TWh still undeveloped, but due to environmental and other concerns
only a relatively small part of this is likely to be exploited in the foreseeable
future.

6.

The majority of waterfalls in Norway is presently in public ownership. More than
45% is owned by the State itself through Statkraft AS, and more than 42% is
owned by municipalities and county municipalities. The remaining 12% of the
hydropower resources are owned by private operators (national and foreign).
Some of these private waterfalls were harnessed before the introduction of the
reversion system and are therefore not subject to it. However, these waterfalls
become subject to the reversion system if they are sold to a non-public entity.
Today, the rules on reversion apply to approximately 7% of the existing
production capacity. In total, there are 175 undertakings involved in hydropower
production in Norway. Out of these, 115 are organized as limited undertakings.
Most power producing undertakings are owned by county municipalities and
municipalities. When public ownership to hydropower originally started, it was
organised as part of the administration, as public entities under administrative
law. In recent years this has changed, and public hydropower ownership is
now almost entirely organised along company lines, as separate undertakings.
Most of these are 100% publicly owned, often by several municipalities or
county municipalities, but some of them also have private minority owners.

The English translation of the Act uses the term “licence”, whereas both the parties use the term “concession”. In the written
observations, the term “concession” is also used. In the Report the Court uses the terminology used in the documents submitted
to it.
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Legal background
EEA law
7.

Article 31 EEA reads:
1.  Within the framework of the provisions of this Agreement, there shall be
no restrictions on the freedom of establishment of nationals of an EC Member
State or an EFTA State in the territory of any other of these States.  This shall
also apply to the setting up of agencies, branches or subsidiaries by nationals
of any EC Member State or EFTA State established in the territory of any of
these States.
Freedom of establishment shall include the right to take up and pursue activities
as self-employed persons and to set up and manage undertakings, in particular
companies or firms within the meaning of Article 34, second paragraph, under
the conditions laid down for its own nationals by the law of the country where
such establishment is effected, subject to the provisions of Chapter 4.
2. Annexes VIII to XI contain specific provisions on the right of
establishment.

8.

Article 33 EEA reads:
The provisions of this Chapter and measures taken in pursuance thereof shall
not prejudice the applicability of provisions laid down by law, regulation or
administrative action providing for special treatment for foreign nationals on
grounds of public policy, public security or public health.

9.

Article 40 EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions between the Contracting Parties on the movement of capital
belonging to persons resident in EC Member States or EFTA States and no
discrimination based on the nationality or on the place of residence of the
parties or on the place where such capital is invested.  Annex XII contains the
provisions necessary to implement this Article.

10. Article 125 EEA reads:
This Agreement shall in no way prejudice the rules of the Contracting Parties
governing the system of property ownership.
11. Article 1 of Council Directive 88/361/EEC of 24 June 1988 for the implementation
of Article 67 of the Treaty (OJ 1988 L 178, p. 5), referred to at point 1 of
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II

Annex XII to the EEA Agreement, as adapted by Protocol 1 thereto, (hereinafter
“Directive 88/361”) reads:
1. Without prejudice to the following provisions, Member States shall abolish
restrictions on movements of capital taking place between persons resident in
Member States. To facilitate application of this Directive, capital movements
shall be classified in accordance with the Nomenclature in Annex I.
12. Heading III A (1) and (3) of the Annex I to Directive 88/361/EEC reads:
A - Transactions in securities on the capital market
1. Acquisition by non-residents of domestic securities dealt in on a stock
exchange (…).
2. …
3. Acquisition by non-residents of domestic securities not dealt in on a stock
exchange (…).
4. ….
National law
13. Section 1 of Act No 16 of 14 December 1917 Relating to Acquisition of
Waterfalls, Mines and Other Real Property etc. (the Industrial Licensing Act)
reads:
Without the permission of the King (hereinafter referred to as licence) no one
other than the State may with full legal effect acquire the right of ownership or
of use to waterfalls (falls or rapids) that, when harnessed, can be expected to
produce more than 4,000 natural horsepower either alone, or in conjunction with
other waterfalls that the acquirer owns or uses when it can be appropriate to
develop them jointly. The licence obligation also applies to agreements relating
to acquisition of long-term disposition rights to hydropower resources.
…
When special considerations exist, the Ministry concerned may in individual
cases make exceptions from the licence obligation and right of pre-emption.
…
14. Section 2 of the Industrial Licensing Act sets out the conditions on which a
licence may be granted. It reads:
Norwegian citizens and citizens in other states party to the EEA Agreement,
other foreign nationals and legal persons, may under special circumstances
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The provision also applies to legal persons described in Article 34 of the EEA
Agreement, which were formed in accordance with the law of one of these
states, and have their registered office, central administration or principal
place of business in such a state.
Should the acquisition concern a waterfall that, when harnessed, can be
expected to produce more than 20,000 natural horsepower, or there is a
conflict of vital interests, the matter shall be submitted to the Storting before a
licence is granted, unless the Ministry deems this unnecessary.
In granting a licence and stipulating conditions, the following basic rules shall
be adhered to:
1. The licence shall be granted to a specified person, company, corporation
or foundation.
Companies shall be obliged to keep a list of all participants and their
citizenship.
…
17. The licence shall be granted for a specified period of time of up to sixty
years reckoned from the date the licence is granted. When the licence period
expires, the waterfall and all the facilities through which the course and bed
of the water have been altered, such as dames, canals, tunnels, reservoirs,
pipelines etc., the parcels of land and the rights acquired for the development
and power plant, the power stations and appurtenant machinery and other
equipment, as well as the housing built for workers and other buildings that
belong to the power plant, shall revert to the State with full ownership rights
and without any compensation. The State may redeem whatever property
does not revert to it at a price appraised at its expense or order its removal
within a time limit set by the Ministry.
22. A licence is required for further transfer of the waterfall to parties other
than the State or parties described in section 1, second paragraph. In any
case the acquirer must abide by the conditions stipulated in the original licence
(cf., however, section 27). In addition, the conditions described above under
subsection 1 and such other conditions that otherwise may not be deviated
from pursuant to the legislation in force at the time the new licence was granted
may be stipulated in the licence. If the acquirer is a Norwegian municipality or
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be granted a licence to acquire ownership rights to waterfalls on specified
conditions stipulated by the King.

county, the King may waive all or parts of the conditions that are not mandatory
pursuant to section 4, third and fourth paragraphs.
…
15. Section 4 of the Industrial Licensing Act lays down conditions for licences
when public undertakings are concerned. It reads:
Enterprises organised according to the Act relating to State-owned Enterprises,
Norwegian municipalities and counties may, when public interest does not
weigh against it, be granted a licence to acquire ownership rights, rights of
use or long-term disposition rights to waterfalls according to further conditions
stipulated by the King. The same applies to limited liability companies, public
limited liability companies, co-operative societies or other associations in
which at least two-thirds of the capital and votes are held by enterprises
organised pursuant to the Act relating to State-owned Enterprises, one or
more municipalities or counties, provided the waterfall in question is to be
utilised primarily for supplying electricity to the general public. The State has
pre-emption rights to shares or interests pursuant to this provision should twothirds of the capital and votes in limited liability companies, public limited liability
companies, co-operative societies or other associations no longer be owned
by one or more municipalities or counties. The State’s right to exercise preemption arises as soon as the Ministry has been notified that the conditions for
the licence are no longer being met. The decision to exercise the State’s right
of pre-emption must be taken within one year. When the right of pre-emption is
exercised, the State is subrogated into the purchaser’s rights and obligations.
…
The licence may be granted for an indefinite period.
…
16. Section 5 of the Industrial Licensing Act concerns licences to individuals and
private undertakings. It reads:
Norwegian citizens and citizens of other states party to the EEA Agreement,
other foreign nationals and legal persons, may, under special circumstances,
be granted a licence to acquire the right to use or long-term disposition rights
to waterfalls belonging to the State, enterprises organised pursuant to the Act
relating to State-owned Enterprises, Norwegian municipalities or counties
according to further conditions stipulated by the King.
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…
17. Section 41 of the Industrial Licensing Act provides for so called “early reversion”
and reads:
When less than twenty-five years remain of the licence period for a waterfall
that pursuant to licence shall revert to the State, the King, with the Storting’s
consent, has the power to enter into an agreement with the licensee to the
effect that the waterfall and its installations shall revert to the State immediately.
At the same time, the licensee is permitted to acquire ownership rights to the
rights that have reverted to the State for a new period of fifty years.
When less than twenty-five years remain of the licence period for a waterfall
that, according to the licence, shall revert to the State, the King, with the
consent of the Storting, has the power to enter into an agreement with the
licensee on the acquisition of the right of use to the relevant waterfall with
appurtenant installations at the expiry of the licence period, or, if applicable,
leasing of electric power from the State, and issue an undertaking that the
necessary licences will be granted, cf. sections 5 and 13.
The licensee should normally have the right to enter into such agreements on
the right to use waterfalls with appurtenant installations as described above.
Such agreements should be signed, or an undertaking given, no later than
three years after the licensee has raised questions in this regard.
…
III Procedure
Pre-litigation procedure
18. By a letter dated 8 March 2001, the EFTA Surveillance Authority (hereinafter
“the Applicant”) requested information from the Norwegian Government on
certain aspects of the Industrial Licensing Act, including the reasons behind
granting Norwegian public undertakings concessions for an unlimited period
of time.
19. The Defendant replied by a letter of 20 April 2001. It stated inter alia that public
legal bodies were entrusted with the management of waterfalls on behalf of
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The provision also applies to legal persons described in Article 34 of the EEA
Agreement, which were formed in accordance with the law of one of these
states, and have their registered office, central administration or principal
place of business in such a state.

the State and that such public management could not be required from private
operators. The rules concerning time limitation and reversion were necessary
for the authorities to have the opportunity to make a further consideration of the
non-public concessionaire as to whether or not the entity in question should be
allowed to continue to manage the waterfalls. The Defendant did not find the
Act to be in conflict with either Article 31 or 40 EEA.
20. On 27 June 2001, the Applicant issued a letter of formal notice concluding that
the Industrial Licensing Act infringed Articles 31 and 40 of the EEA Agreement.
The Applicant emphasised that, according to the Industrial Licensing Act,
undertakings from other EEA States, whether public or private, were never able
to benefit from a concession for an unlimited period of time and were subject to
the requirement of reversion. Conversely, a concession could be granted for an
unlimited period of time to undertakings controlled by Norwegian public bodies
and without any reversion requirement. In addition, the Applicant pointed out
that the State holds pre-emptive rights of shares in public undertakings and
that Norwegian rules differentiate between public undertakings and other
undertakings in respect of the conditions under which concessions are granted.
This, in the Applicant’s view, constituted a discrimination based on nationality
which could not be justified.
21. The Defendant replied to the letter of formal notice by letter of 29 Novem
ber 2001. It stated that the system of reversion had been introduced in order
to achieve State ownership over waterfalls while at the same time providing
the private sector with incentives to develop natural resources in the interests
of society as a whole. The contested measures were an integral part of the
management of natural resources. As the management and control of natural
resources were not part of the EEA Agreement, the contested legislative
measures fell outside the scope of the Agreement. This basic premise reflected
a common understanding of the Contracting Parties to the EEA Agreement
and had never been contested by any of the Contracting Parties. The same
view had been reflected in a number of Norwegian Parliamentary reports. In
any event, the Norwegian Government found that the contested rules were
covered by Article 125 EEA and stated that Article 125 took precedence over
conflicting provisions of the EEA Agreement.
22. Disagreeing with the arguments of the Defendant, the Applicant delivered a
reasoned opinion on 20 February 2002 concluding that Article 31 and 40 EEA
had been infringed.
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24. The Committee delivered its report to the Ministry of Oil and Energy on 30
November 2004, NOU 2004:26. In its conclusions, the Committee found, on the
one hand, that “the system has provided for the maintenance and development
of a comprehensive public ownership”, whilst noting that “different conditions
for public and private actors limit the possibilities to redistribute ownership
in the power supply sector, something which reduces the dynamics of the
power sector”. It was the conclusion of the Committee that “a continuation of
the current regulatory framework is not an attractive alternative either from a
socio-economic or a legal viewpoint.” The Committee could not agree on a
common suggestion for a new legal regime, but presented different models
that were built upon similar treatment of public and private undertakings, but
with different transitional solutions.
25. On the basis, inter alia, of the Report and the former Norwegian Government’s
publicly stated intentions to change the disputed provisions, the Authority
decided to postpone any decision as to whether its should commence the
infringement procedure before the EFTA Court. However, in April 2006, the
present Norwegian Government informed the Authority that it had decided not
to propose changes to the Industrial Licensing Act. On that basis, the Authority
decided, on 26 April 2006, to bring the matter before the EFTA Court.
Procedure before the Court
26. Since measures had not been taken to comply with the reasoned opinion,
the EFTA Surveillance Authority filed an application commencing this action,
which was registered at the Court on 1 August 2006.
IV Forms of order sought by the parties
27. The Applicant claims that the Court should:
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23. The Defendant replied to the reasoned opinion by a letter dated 19 April 2002,
in which it upheld the view previously expressed in its reply to the letter of
formal notice. The Defendant, nevertheless, stated that it had decided to
harmonise the provisions on right of reversion between public and non-public
actors. On 29 November 2002, the Ministry of Oil and Energy sent out a
hearing paper proposing such changes to the Industrial Licensing Act. Due to
fierce opposition to the hearing paper, the Government decided, in April 2003,
to convene an independent committee with a mandate to review the system of
reversion as regards waterfalls and how it should be designed.

(i) declare that by maintaining in force measures, as laid down in the Act
No 16 of 14 December 1917, which grant a time limited concession on the
acquisition of waterfalls for energy production to private and all undertakings
from other Contracting Parties to the EEA Agreement and require them to
give all installations to the Norwegian State without compensation, at the
expiry of the concession, to the exclusion of Norwegian public undertakings
which benefit from concessions for an unlimited period of time, Norway has
infringed Articles 31 and 40 of the EEA Agreement;
(ii) order the Kingdom of Norway to bear the costs.
28. The Defendant claims that the Court should:
(i) dismiss the application as unfounded;
(ii) order the EFTA Surveillance Authority to bear the costs.
29. The Republic of Iceland, as intervener, contends that the Court should:
(i)		dismiss the application; and,
(ii)		order the Applicant to bear the costs of the proceedings.
V	Written procedure
30. Written arguments have been received from the parties:
– the EFTA Surveillance Authority represented by Niels Fenger, Director,
and Per Andreas Bjørgan and Arne T. Andersen, Senior Officers, in the
Department of Legal & Executive Affairs, acting as agents;
– the Government of Norway, represented by Fredrik Sejersted, advocate,
Attorney General for Civil Affairs and Ingeborg Djupvik, adviser, Department
of Legal Affairs, Ministry of Foreign Affairs, acting as agents.
31. Pursuant to Article 36 of the Statute of the EFTA Court, a statement in
intervention has been received from:
–– the Republic of Iceland, represented by Sesselja Sigurðardóttir, First
Secretary and Legal Officer, Ministry of Foreign Affairs, acting as agent.
32. Pursuant to Article 20 of the Statute of the EFTA Court, written observations
have been received from:
– the Republic of Poland, represented by Ewa Ośniecka-Tamecka, Secretary
of the Committee for European Integration, acting as an agent.
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VI Summary of the pleas in law and arguments
The Applicant
33. The Applicant claims that the difference in treatment of, on the one hand,
Norwegian public undertakings and, on the other hand, all undertakings from
other EEA States as well as all other Norwegian undertakings, entailed in the
Industrial Licensing Act, constitutes discrimination contrary to Articles 31 and
40 of the EEA Agreement. It disputes the submissions of the Defendant that
the contested measures do not fall under the scope of the EEA Agreement and
that they must be regarded as legitimate under Article 125 EEA or justified on
overriding reasons in the public interest.
34. At the outset, the Applicant clarifies that it does not dispute the right of the
Defendant to have a system of reversion or to introduce different classes of
concessions, as long as such systems are designed and applied in a nondiscriminatory manner. It states that the theme of the case is not whether
public ownership may be maintained, but whether Norway may apply different
provisions to competing undertakings in order to achieve the aim of public
ownership.
35. As concerns the scope of the EEA Agreement, the Applicant argues that the
contested measures clearly fall within the ambit of the Agreement, including
Articles 31 and 40. In this regard, the Applicant points out that the commercial
exploitation of hydro power constitutes economic activity within the meaning of
the EEA Agreement. The fundamental rules of the Agreement apply irrespective
of whether the sector concerned is subject to harmonised EEA law or not.2
What matters is that no legal sources which, in its view, are binding under EEA
law exclude such economic activity from the EEA Agreement or its Article 31
and 40. On the contrary, specific provisions of the EEA Agreement refer to
natural resources, cf. Annex IV to the EEA Agreement which contains rules on
the regulation of energy3 and Article 73(1)(c) EEA.
2

3

The Applicant refers inter alia to Case E-1/03 EFTA Surveillance Authority v Iceland [2003] EFTA Court Report 143, at paragraph
26 and Case E-1/01 Hörður Einarsson [2002] EFTA Court Report, 1.
The Applicant refers inter alia to Directives 2003/54/EC and 2003/55/EC, replacing Directive 96/92 and Directive 98/30 (OJ
2003 L 176, p. 37), incorporated into the EEA Agreement by Joint Committee Decision no 146/2005 of 2 December 2005, e.i.f.
1.6.2007.
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– the Commission of the European Communities, represented by Hans
Stovlbaek and Michael Shotter, members of its Legal Service, acting as
agents.

36. As concern the discriminatory nature of the contested measure, the Applicant
maintains that the Industrial Licensing Act entails discrimination based on
nationality,4 and stresses in that regard that it differentiates on the basis of
Norwegian public ownership.5 The Applicant points out that this distinction is
made despite private and foreign undertakings being in a comparable situation
as Norwegian public undertakings, performing the same type of economic
activity and competing on an open market.
37. In relation to Article 31 EEA, the Applicant points out that the Industrial
Licensing Act sets up different conditions as to whether or not a concession is
time limited, and as to whether or not the waterfall and installations pertaining
thereto shall be surrendered to the State without compensation at the end of
the concession period. Both aspects are, in the Applicant’s view, important
in relation to the overall return on investment that the concession holder can
expect to obtain from running a hydro power plant. For a private buyer, the
value of the power plant is linked to the income until reversion, whereas for
public undertakings it is linked to the income for an unlimited time period. The
Applicant explains that the difference has negative economic effect even at the
start of the concession period, and that it will increase the older the concession
to a waterfall becomes. The Applicant also points out several other aspects
of the Industrial Licensing Act which in its view reinforces the discriminatory
nature of the Act, such as the conditions under which a concession is to be
granted pursuant to Section 2 and Section 4 of the Act, the condition under
which a waterfall may be rented out and leased, cf. section 4 and 5, and the
pre-emptive rights of the State, laid down in Section 4 of the Act. In its view, the
discriminatory nature of the contested measures is moreover strengthened by
the fact that Norwegian public undertakings constitute the vast majority of all
undertakings engaged in hydropower production on the Norwegian market.
38. As concerns Article 40 EEA on the free movement of capital, the Applicant
refers to Heading III A (1) and (2) of the nomenclature annexed to Directive
88/631/EEC which, in its view, confirms that the acquisition of shares by nonresidents, whether dealt on a stock exchange or not, is an operation which

4

5

On the concept of discrimination based on nationality the Applicant refers inter alia to Case E-3/05 EFTA Surveillance Authority
v Norway [2006] EFTA Court Report 102, at paragraph 56 and Case C-388/01 Commission v Italy [2003] ECR I-721. On
differentiation between private and public undertakings it refers inter alia to Case C-3/88 Commission v Italy [1989] ECR I-4035,
at paragraphs 6-9 and Case C-174/04 Commission v Italy [2005] ECR I-4933, at paragraph 32. The Applicant also refers to
Commission Decision 85/276/EEC of 24 April 1985 (OJ 1985 L 152, p. 25).
The Applicant refers to the Opinion of Advocate General Mischo in Case C-3/88 Commission v Italy, at paragraphs 16-20.
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39. The Applicant submits that Article 125 EEA corresponds to Article 295 EC.
It infers from the case law of the ECJ on Article 295 EEA that, although the
Contracting States have the power under Article 125 EEA to define the rules
governing the system of property ownership, the system and the exercise of
the property rights remain subject to the fundamental rules of the Treaty.7 In
that regard it is irrelevant, in the view of the Applicant, that the case at hand
concerns natural resources as opposed to any other economic activity.8 In
the Applicant’s view a concession system, including rules on reversion, might
as such be covered by Article 125. However, such a system must not, as
the contested measures, result in discrimination based on the origin of
the undertaking or investor concerned. It argues that Article 125 does not
encompass preferential rights to public undertakings competing on an open
market,9 and states that under such circumstances public undertakings have
to be distinguished from the State.10
6

7

8
9

10

As concerns case law of free movement of capital, the Applicant refers inter alia to Case E-1/00 Islandsbanki-FBA [2000-2001]
EFTA Court Report 8, at paragraph 17 and to Case C-367/98 Commission v Portugal [2002] ECR I-4731, at paragraphs 44-46,
Case C-483/99 Commission v France [2002] ECR I-4781, at paragraphs 40-42, Case C-98/01 Commission v United Kingdom
[2003] ECR I-4641, at paragraph 47 and Case C-463/00 Commission v Spain [2003] ECR I-4581, at paragraph 61, (hereinafter
the “Golden Shares” cases).
The Applicant refers inter alia to joined Cases T-116/01 and T-118/01 P & O European Ferries [2003] ECR II-2957, at paragraph
151 and Case 182/83 Fearon [1984] ECR 3677, at paragraph 7 and Case C-302/97 Konle [1999] ECR I-3099, at paragraph 38,
C-463/00 Commission v Spain, at paragraph 66 and Case C-235/89 Commission v Italy [1992] ECR I-777.
The Applicant refers in that respect to the Golden shares cases and to Case 174/04 Commission v Italy.
With regard to the principle that public and private undertakings should be treated alike, the Applicant refers inter alia to Advocate
General Jacobs in Case C-482/99 France v Commission [2002] ECR I-4400, at paragraph 47, and Joined Cases 188 to 190/80
France, Italy and UK v Commission [1982] ECR I-2545, at paragraphs 20-21. The Applicant also refers to Article 59(1) in support
of this understanding.
The Applicant refers to Case C-202/88 Commission v France [1991] ECR I-1223, at paragraph 5.

- 205 -

Case E-1/06
E-2/06 EFTA
EFTA Surveillance
Surveillance
Case E-3/06
Authority
Ladbrokes
Norway
Ltd.
Case
Authority
vv Norway

constitutes a capital movement within the meaning of Article 40 EEA.6 In the
opinion of the Applicant, the differential treatment described in relation to
Article 31 EEA makes it less attractive for investors to acquire shares in the
latter group of undertakings. This is due to the difference in the value of the
investment also explained in relation to Article 31 EEA and the uncertainty
the reversion system creates for investors. The Applicant claims also that
Norwegian Public undertakings have an advantage when bidding for shares
in both private and public Norwegian undertakings. It explains that this is
because the nature of the buyer of a holding may lead to a conversion of the
undertaking from public to private or vice versa, and that thereby the contested
measures create incentives to maintain or modify the ownership structure in
the undertakings towards undertakings with a predominantly Norwegian public
ownership. Moreover, in the view of the Applicant, the pre-emptive rights
conferred on the State by Section 4 of the Industrial Licensing Act reinforce
the obstacles to investments.

40. The Applicant maintains that the contested rules of the Industrial Licensing Act
neither regulate who may own property nor restrict the exploitation of waterfalls
to only Norwegian public undertakings. In its view, the Industrial Licensing
Act only regulates ownership rights in a very broad sense by stipulating the
obligations which may be imposed on a particular group of owners of pro
perty wishing to exercise a specific liberalised economic activity.11 Finally in
relation to Article 125, the Applicant maintains that even if Article 125 EEA
permitted discrimination with regard to reversion, the time limit on concessions
held by non-public operators cannot be considered a regulation of property
ownership.
41. As concerns possible justification, the Applicant claims that the contested
measures are directly discriminatory and therefore only justifiable under
Article 33 EEA.12 In the view of the Applicant, the only ground that needs to
be assessed under that Article is public security. However, in case the Court
finds that other overriding reasons of public interest may be referred to, the
Applicant addresses the public interests advanced by the Defendant. First,
whether public ownership is an imperative requirement in itself and second,
the aims public ownership are meant to achieve, namely security of supply,
management and control over natural resources, environmental concerns,
taxation of economic rent and the competitive structure of the market.
42. The Applicant argues that it is for the Defendant to demonstrate the public
interest aim pursued and the suitability and necessity of the measures.13 In
that regard, the Applicant argues that the original protectionist purpose of the
Industrial Licensing Act calls for close scrutiny. It stresses that the relevant
assessment is not of the reversion system as such, but of the difference in
treatment between Norwegian public undertakings, on the one hand, and
foreign and private undertakings, on the other.
43. The Applicant refutes that public ownership can serve as an imperative
requirement in itself, regardless of why it is sought. In the view of the Applicant,
that would mean that any EEA State could, without any closer assessment
of the real need for a particular measure, exclude the application of the
fundamental freedoms concerning establishment and capital movements in a
whole economic sector. 14
11

12

13
14

In its view, the differential treatment entailed in the contested rules of the Industrial Licensing Act is comparable to the discriminatory
measures dealt with by the ECJ in the Golden shares cases.
The Applicant refers inter alia to Case C-451/03 Servizi Ausiliaria Dottori Commercialisti [2006] ECR I-2941, at paragraphs
36-37.
In that regard the Applicant refers inter alia to Case E-1/03 EFTA Surveillance Authority v Iceland, paragraphs 34-35.
The Applicant refers to the Golden Shares cases in this regard.
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45. The Applicant adds that in any event, the considerations pertaining to public
ownership do not justify the contested differential measures. As concerns public
security,16 the Applicant maintains that the reversion system is not suitable for
obtaining security of supply of energy on a day-to-day basis. Furthermore, the
Applicant contests that public ownership allows for better management and
control and better protection of security of supply and environmental concerns
than steering via regulatory methods alone. The Applicant points out inter alia
that Norwegian public undertakings have neither been entrusted with any
special obligations relating to electricity supply and environmental concerns
nor are such undertakings subject to any more control in these fields than
foreign or private undertakings. The Applicant also argues that it would run
contrary to EEA law to presume that national public undertakings will behave
differently and more reliably than private and foreign operators.17 Moreover,
the Applicant contests that Norwegian public undertakings operating on a
liberalised electricity market are more inclined than other operators on the
market to take decisions that run counter to their commercial interests in order
to secure national security supplies or environmental concerns. In relation to
the argument that public ownership allows for easier and more flexible control,

15

16

17

In relation to the aims of management and control over natural resources, the Applicant refers to NOU 2004:26, pages 16, 77, 81
and 109.
As to the legal test to be applied, the applicant argues that it follows from the case law of the ECJ in the field of energy, that
derogations from the fundamental freedoms, including those based on Article 33 EEA, should be interpreted narrowly and refers
in that regard inter alia to Case C-463/00 Commission v Spain, and Case C-174/04 Commission v Italy, at paragraph 40.
The Applicant refers in this respect to case 3/88 Commission v Italy, at paragraph 11.
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44. As concerns the aims that public ownership is meant to achieve, the Applicant
claims at the outset that all the aims can be achieved as well or better if the
discriminatory elements of the contested measures were abolished,15 such
as by introducing a concession model with reversion for all operators. In that
respect, the Applicant rejects that it is relevant whether or not the State needs,
in light of the objective of public ownership, to require reversion of publicly
owned waterfalls, and reiterates that a firm distinction must be drawn between
the State as a regulator and as an economic operator. The Applicant also
rejects the relevance of the argument that the abolishment of the discriminatory
elements may lead public undertakings to sell their ownership rights. It points
out that it is entirely for the public authorities themselves to weigh the interests
at stake and, based on that, decide whether to sell or not. From this, the
Applicant concludes that the differential treatment is not justifiable, regardless
of whether public ownership is suitable and necessary to achieve these aims.

the Applicant argues that advantages of purely administrative nature are not
sufficient to justify a restriction on the freedom to provide services.18
46. Finally, as concerns the aims of effective collection of economic rent and the
competitive structure of the market, the Applicant contests that those aims can
serve as justificatory grounds and that they are suitable and necessary.19
The Defendant
47. The Defendant pleads that the application is unfounded. In support of its
plea it advances four main submissions. Firstly, that the contested measures
fall outside the scope of the EEA Agreement. Secondly, that the contested
measures do not constitute a restriction under Articles 31 and 40 EEA read
together with Article 125 EEA. Thirdly, that the aim of maintaining and acquiring
public ownership over essential energy resources is a legitimate justification
under the EEA Agreement, and that the contested rules are suitable and
necessary to this end. Fourthly, that the aim of maintaining and acquiring
public ownership is a means of achieving other legitimate aims, such as public
security, security of supply, environmental protection, and that the contested
rules are suitable and necessary to achieve these objectives.
48. At the outset, the Defendant stresses that the contested legislation can only
be understood and evaluated within its historical and factual context – taking
into account how the legislation functions today. In that regard, the Defendant
states that the system is very old and unique in nature and thus difficult to
evaluate under the ordinary categories of EEA law. It points out that the basic
premise for the reversion rules was the fact that waterways were regarded
as private property – unlike the legal situation in most other European
countries, where they were seen as public property. The rules are based on
the fundamental view that hydropower resources belonged to society as such,
and thus society should reap the benefits of the resources. As a consequence
of the contested measures, hydropower resources are now mainly in public
ownership. The Defendant also stresses that the importance of hydropower is
unique to Norway and that hydropower is a perpetual and completely renewable
energy resource, while at the same time limited to the amount of exploitable
waterways in the country. The Defendant also stresses that the case concerns
the energy sector, which is subject to specific concerns and sensitivities, both
18
19

The Applicant refers to Case C-334/02 Commission v France [2004] ECR I-2229, at paragraphs 27-29.
In relation to economic rent, the Applicant refers inter alia Case E-1/04 Fokus Bank [2004] EFTA Court Report 11, at paragraph
33, and in relation to the competitive structure of the market it refers inter alia to Case C-367/98 Commission v Portugal, at
paragraph 58.
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49. The Defendant puts forward three main arguments in relation to its first main
submission on the scope of the EEA Agreement. The Defendant argues firstly
that the measures are a part of the basic ownership structure in the hydropower
sector and as such fall under Article 125 EEA. In the Defendant’s view, Article
125 EEA must be understood to the effect that a State has sovereign rights to
regulate the property rights over natural resources,20 and has the discretion
to keep its undertakings nationalized or to privatize them.21 It submits that
Article 125 EEA need not necessarily be interpreted in the same way as Article
295 EC, as the EEA Agreement has legal and political characteristics differing
from those of the EC Treaty. 22 Secondly, the Defendant argues that it must
be taken into account, when assessing whether the contested measures fall
under the EEA Agreement, that the measures govern ownership of essential
natural energy resources. Thirdly, the Defendant argues that it is an internal
public affair how the States choose to regulate and organise ownership within
the public sphere, which is not subject to EEA law. Moreover, the Defendant
considers it of importance when interpreting the outer limits of the EEA
Agreement that Norway has been clear on the matter of the applicability of the
EEA Agreement with respect to the contested measures ever since the EEA
negotiations and has expressed this understanding as a precondition for the
parliamentary ratification of the Agreement.23
50. In the event the Court should not agree that the contested measures fall
outside the scope of the EEA Agreement, the Defendant submits that the
contested measures do not constitute a restriction contrary to Article 31 or
40 EEA. In the view of the Defendant, it follows from the wording of Article
125 and case law of the ECJ that obstacles inherent to the regulation of

20

21

22
23

The Defendant refers to Case C-491/01 British American Tobacco [2002] ECR I-11453, at paragraph 147, for support of the
assertion that States have sovereign rights to regulate the property rights over natural resources. It also refers to secondary
legislation in the field of energy, cf. preamble 3 to Directive 94/22, OJ 1994 L 164 p. 3, and Article 6(3) of the same Directive, and
point 10 to the preamble to Directive 2003/54 OJ 2003 L 176 p. 36, not yet in force in the EEA.
The Defendant refers to several Commission Communications, including the 1993 Communication on Articles 87 and 88, OJ
1993 C 307 p. 3, paragraph 4. In its view the Golden Shares cases do not affect the case at hand since they neither address the
Member State’s discretionary choice as whether to privatize public undertakings or not, nor the right to confer privileges on public
undertakings which have not been privatized.
The Defendant refers to ECJ Opinion 1/91 of 14.12.1991 [1991] ECR I-6079.
The Defendant refers inter alia to the presentation of the Agreement to Stortinget in St.prp. nr. 100 (1991-1992) pp. 161-67 and
200-202 and to Ot. Prp. Nr. 82 (1991-1992).
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on the European and national level, and thus a certain caution when reviewing
the contested rules under EEA law is called for. Finally, it points out that even
though the contested rules do not concern trade in electricity, they have
contributed to the competitive structure of the market.

property ownership do not constitute infringements of Article 31 and 40 EEA.24
However, in the event the Court should find that the contested measures entail
a restriction, the Defendant claims that the measures are not discriminatory.
In that regard, the Defendant maintains that the contested measures do not
differentiate on the basis of nationality, but build on the legitimate distinction
between national public undertakings and all other undertakings and that the
different undertakings are not in a comparable situation.25 The aims pursued
are legitimate and justify the difference in treatment.26 The Defendant stresses
that the legal form of the public undertaking or whether the undertaking is
owned directly by the State or other public entities does not matter in this
respect.27
51. In the event the Court should find the contested measures directly
discriminatory, the Defendant maintains that they are justified under express
provision of the EEA Agreement and refers in that regard both to Article 125
EEA and to Article 33 EEA. In its view the wording of Article 125 supports
the conclusion that public ownership of essential natural energy resources is
a legitimate objective. As concerns Article 33, the Defendant maintains that
public ownership is intended to ensure security of electricity supply, which in
its view must be considered a public security ground.28 Finally, the Defendant
maintains that in a situation such as in the case at hand, where a distinction
on the basis of nationality is inherent and necessary to the achievement of
legitimate aims, the Court should follow the example of ECJ and consider
mandatory requirements not stipulated in the EEA Agreement.29
52. Should the Court find that the contested measures constitute a nondiscriminatory or indirectly discriminatory restriction, the Defendant maintains
that, in addition to the express provisions of the EEA Agreement, they are
justified on the basis of mandatory requirements. Firstly, the general aim of
maintaining and securing public ownership over essential energy resources is
in the view of the Defendant, in itself a mandatory requirement. The Defendant
24

25
26

27
28

29

The Defendant refers inter alia to Case 6/64 Costa v Enel [1964] ECR 585, Case C-189/95 Franzén [1997] ECR I-5909, at
paragraph 35 and Case C-438/02 Hanner [2005] ECR I-4551, at paragraph 39. It also support its argument by referring to Article
16 and 59 EEA which in its view show that that the EEA Agreement itself explicitly recognises that the Contracting States can be
directly involved through publicly owned undertakings in the EEA economy.
The Defendant refers inter alia to Case C-442/00 Caballero [2002] ECR I-11915, at paragraph 32.
The Defendant refers inter alia to Case C-224/00 Commission v Italy [2002] ECR I-2965, at paragraphs 18-20 and, Case E-1/04
Fokus Bank, at paragraph 28.
The Defendant refers inter alia to Case C-188/89 Foster [1990] ECR I-3313.
The Defendant refers to Case 72/83 Campus Oil [1984] ECR 2727, at paragraphs 34-35 in support of the assertion that securing
energy supply is a public security consideration.
The Defendant refers inter alia to Case C-379/98 Preussen Elektra [2001] ECR 1-2099, and Case C-320/03 Commission v
Austria [2005] ECR I-9871. It refers also the Opinion of Advocate General Jacobs in the former case, paragraphs 230-233, and
the Opinion of Advocate General Geelhoed in the latter case, at paragraphs 105-107.
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53. As concerns the public security objective of ensuring security of the electricity
supply, the Defendant stresses the importance of electricity for society and
the fact that Norway is totally dependent on hydropower for its supply of
electricity. It contests that public security may only justify national measures
designed to remedy acute situations and submits that the relevant test to apply
is whether the concern represents a “genuine and sufficiently serious threat
to a fundamental interest of society.” 33 The Defendant argues that future
challenges related to energy matters and environmental concerns are of such
a nature.
54. In relation to effective public management, the Defendant argues that direct
public ownership in combination with regulatory powers guarantee the
authorities a level of actual and potential management and control which is not
obtainable merely through public regulation. It states that important elements
of this is public control of the “residual” competence which will always exist
within a regulatory framework, the possibility of taking decisions which are not
commercially beneficial without having to pay compensation, and the ability to
exercise control in an efficient and effective way through channels which are
only open to the owners and not to the regulatory authorities. As concerns
environmental concerns, the Defendant refers to the control over limited
resources as waterfalls making it possible to balance the need for energy
supplies with future requirements for environmental protection, and states that
it provides a framework for ensuring sustainable development.
30
31

32

33

The Defendant refers in this regard to Case C-40/05 Lyyski v Umeå universitet [2007] ECR I-99, at paragraph 39.
The Defendant refers inter alia to case C-2/90 Commission v Belgium [1992] ECR I-4431 in support of the assertion that
environmental protection is a legitimate mandatory requirement.
The Defendant explains that “economic rent” is the extra profit which is generated beyond the normal rate of return on capital and
labour when a limited natural resource is exploited.
Case C-503/99 Commission v Belgium [2002] ECR I-4809, at paragraph 47.
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submits that this is the necessary corollary of the discretion conferred on each
Contracting State under Article 125 EEA to regulate its system of property
ownership.30 Secondly, it argues that public residual control embedded in
direct ownership will serve as an important guarantee for political flexibility
and democratic control in case of crisis or unexpected future developments.
The Defendant argues also that public ownership over hydropower resources
in Norway serves the public security consideration of ensuring security of the
electricity supply (covered by Article 33 EEA), management and control over
natural resources, environmental concerns31 and taxation of economic rent
which are in its view all mandatory requirements.32

55. The Defendant contests the claim of the Applicant that ensuring effective
collection of economic rent cannot be regarded a legitimate objective in itself. In
that regard it compares it with taxation, which inevitably serves economic aims,
but may still be justified.34 The Defendant further maintains that this objective
is in any event not the primary objective of the contested measures.35
56. The Defendant maintains that the contested measures are both suitable and
necessary for the attainment of the objectives referred to above. In the view of
the Defendant, it follows from the discretion that States have under Article 125
EEA on choice of ownership that the Contracting Parties enjoy a certain margin
of appreciation as regards the appropriateness of the measures chosen to
achieve the legitimate aims in the regulation of property rights which amounts
to a “manifest error” test.36 Moreover, as concerns the intensity of review of
the measures chosen, the Defendant states that the ECJ has repeatedly held
that national authorities should have a certain degree of discretion when the
aims concern public security, corresponding to a less intense judicial review. 37
Finally, as concerns the intensity of the judicial review, the Defendant argues
that the Court should take into account the fact that the case at hand concerns
basic elements of the long-established ownership structure to essential energy
resources.
57. The Defendant argues that in the assessment of the suitability of the contested
measures, the combined effect of the rules on reversion, concessions and preemptive purchase rights, as well as the effects of the contested differentiation,
must be taken into account. The contested measures ensure in a consistent
manner both short and long term control, which is suitable to maintain strong
public ownership and thereby also suitable for the achievement of the other
aims referred to above. The Defendant describes that the contested measures
have both direct and indirect effect in this respect. Direct, as it ensures that
waterfalls are transferred to the State when the concession period expires,
and indirect as power plants put up for sale are of higher value to public

34

35

36

37

The Defendant refers inter alia to Case C-204/90 Bachman [1992] ECR I-249, at paragraph 28 and to Case C-290/04 FKP Skorpio
[2006] ECR I-9461, at paragraphs 35-37. The Defendant refers moreover to Article 6(4) of Directive 94/22 on the conditions for
granting and using authorization for the prospecting, exploration and production of hydrocarbons, OJ 1994 L 164 p.3.
The Defendant refers to Case 72/83 Campus Oil, at paragraph 36, which in its view shows that economic aims do not make
legislation illegitimate if it serves other legitimate objective.
The Defendant refers to the Opinion of Advocate General Stix Hackl in Case C-370/05 Festersen [2007] ECR I-1129, at paragraph
47. It also refers to Case C-120/97 Upjohn [1999] ECR I-223, at paragraphs 34-35.
The Defendant refers inter alia to Case C-83/94 Leifer [1995] ECR I-3231, at paragraph 35 and Case C-273/97 Sirdar [1999]
ECR-7403, at paragraph 28.
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58. Firstly, as concerns the necessity of the contested measures with regard
to the aim of ensuring public ownership over hydropower resources, the
Defendant expresses the view that there are no alternative regimes which
will achieve this aim as effectively as the contested measures. In its view,
all alternative models will, to greater or lesser extent, lead to a weakening of
public ownership. It stresses that the system of reversion is completely based
on predetermined, objective and transparent criteria, and that in practice the
same criteria has been applied when a decision has been taken on whether
to grant a concession to public and non-public undertakings.39 Secondly, as
concerns the aim of ensuring public security, security of supply, environmental
protection and effective collection of economic rent, the Government expresses
the view that there are no alternative regimes which will achieve these aims
as effectively as the contested measures. The residual competence inherent
in public ownership supplements the control that can be achieved through
command and control regulation, and the combination ensures a higher degree
of control than exclusive reliance on regulatory tools allows for. Furthermore,
public ownership ensures a more efficient collection of economic rent than
other alternatives, e.g. taxation.. The Court must conduct a general and overall
necessity review in relation to all these public interest requirements at stake,
assessed as a whole.

38

39

The Defendant refers in that respect inter alia to Case C-248/84 Germany v Commission [1987] ECR 4013, paragraph 17, in the
field of State aid. In the field of direct effect and infringement proceedings it refers inter alia to Case 8/81 Becker [1982] ECR 53
and Case C-103/88 Costanzo [1989] ECR 1839. Finally in the field of state liability it refers inter alia to Case C-302/97 Konle, at
paragraphs 62-63.
In the opinion of the Defendant the case at hand must thus be distinguished in this respect from the Golden shares cases as in
those cases the authorities enjoyed significant discretion.
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undertakings than others and as the State has pre-emptive rights if private
acquisition brings more than 1/3 of the shares in a public undertaking onto
private hands. In the view of the Defendant, the actual major public ownership
over hydropower resources in Norway shows clearly that the contested
measures are suitable to ensure public ownership. As concerns the question
of whether the Government has any special control over public undertakings,
in particular undertakings owned by municipalities, the Defendant notes that
EC and EEA law does not distinguish between actions of the State and other
public entities,38 and reiterates the additional control and flexibility that flows
from full or dominant ownership over hydropower undertakings.

The Republic of Iceland
59. The Republic of Iceland contends that regulation of property ownership falls
outside the scope of the EEA Agreement. In the view of the Government it must
affect the interpretation of the scope and outer limits of the EEA Agreement,
that it was a pre-condition for the Agreement, on behalf of both Iceland and the
Defendant, that ownership over energy resources would remain unaffected
by it.40
60. The Republic of Iceland also contends that Article 125 EEA protects the
sovereign choice of each Contracting Party as to whether certain undertakings
should be publicly owned or not. In its view, Article 125 should be interpreted,
as the Defendant suggests, differently from Article 295 EC. It emphasises
in that regard, the special nature of the EEA Agreement and especially the
important difference between the EC Treaty and the EEA Agreement.41 It also
argues that property ownership and the management of natural resources
comprise the core of State sovereignty. In the view of the Republic of Iceland,
it is of vital importance, in that regard, to take note of the fact that the EEA
Agreement does not entail transfer of sovereignty rights to its institutions.42
However, even though the Court should find that the case law of the ECJ is
relevant, the Republic of Iceland maintains that it would not lead to a different
conclusion.43
61. The Republic of Iceland also contends that the contested measures are an
inherent part of the reversion system and merely constitute means to achieve
the aim of maintaining public ownership of hydropower resources. Moreover,
in its view it is irrelevant, in light of the objective of public ownership, to what
kind of public body or what level of government the ownership rights appertain.
On those issues the Government refers to arguments of both the Defendant
and the Commission.
The Republic of Poland
62. The Republic of Poland is of the opinion that the contested measures do not
contradict Article 31 and 40 of the EEA Agreement. It emphasises that Norway
is dependent on electricity from hydropower and that it is necessary for Norway
40

41

42
43

The Government of Iceland refers in this regard to discussions in the Parliament (Althingi) that took place before the acceptance
of the Agreement.
It refers to Opinion 1/91, paragraphs 15-21 and to Case E-2/97 Mag Instruments [1997] EFTA Court Report 127, paragraphs 23
and 25.
The Government of Iceland refers to Case E-9/97 Erla Maria Sveinbjörnsdottir [1998] EFTA Court Report, 95, at paragraph 63.
In that regard, it refers inter alia to the Golden Shares cases. In its view, those cases do not at all deal with the political choice of
public ownership.
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63. As concerns the Applicant’s claim that the contested measures are
discriminatory, the Republic of Poland observes that the contested measures
do not differentiate on the basis of the origin of capital and maintains that the
differentiation entailed in the contested measures is justified by the objective
pursued.47
64. In the opinion of the Republic of Poland, Article 125 essentially applies to
the case. In its view it is evident that concession system combined with the
reversion system has had the effect of transferring ownership over hydropower
resources from private to public ownership. In the opinion of the Republic of
Poland, this transfer of ownership rights is legitimate under Article 125 EEA.
65. Finally, the Republic of Poland expresses the opinion that it would be highly
detrimental to the interests of the citizens of the European Community if the
EFTA Court would consider the interests associated with the free movement
of capital and the freedom of establishment more important than the energy
security of a State.
The Commission of the European Communities
66. At the outset, the Commission expresses the view that Article 125 EEA
must be interpreted as having the same meaning as Article 295 of the EC
Treaty. The Commission refers to the case law of the ECJ on Article 295 EC,
according to which the mere fact that a national rule might govern the system
of property ownership does not exempt such a rule from the fundamental rules
44

45

46

47

The Republic of Poland maintains that the ECJ has recognised that securing energy supplies is a public security matter and refers
in that respect to Case 72/83 Campus Oil, at paragraphs 34-36 and Case C-347/88 Commission v Greece [1990] ECR I-4747, at
paragraphs 48 and 58.
The Republic of Poland refers inter alia to Case C-285/98 Tanja Kreil [2000] ECR I-69 and Case C-273/97 Sirdar [1999] ECR
1-7403, at paragraphs 27-28.
The Republic of Poland refers to the Golden Shares cases and in particular Case C-503/99 Commission v Belgium, at
paragraph 52.
The Republic of Poland refers to case law of the ECJ on “public service obligations”, cf. inter alia Case C-393/92 Almelo [1994]
ECR I-1477 and Case C-157/94 Commission v Netherlands [1997] ECR I-5699, Case C-158/94 Commission v Italy [1997] ECR
I-5789, Case C-159/94 Commission v France [1997] ECR I-5815, Case C-160/94 Commission v Spain [1997] ECR I-5851.
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to manage this resource, taking into account the interests of both present and
future generations. In the view of the Republic, the priority obligation of the
State in this context is to ensure security of energy supply, which is a public
security matter justifying the contested measures.44 The Republic of Poland
maintains that States have a certain margin for independent assessment when
adopting measures to protect public security.45 The contested measures are
in its view both suitable and necessary for the attainment of the legitimate
objective of public security.46

of the Treaty.48 Accordingly, the Commission maintains that Article 125 EEA
cannot be interpreted to the effect that the contested measures are exempted
from the scope of the fundamental rules of the EEA Agreement. Moreover,
in the absence of any specific provision in the EEA Agreement excluding the
hydropower sector from its scope, it must be regarded as covered by the
Agreement.
67. The Commission contends that the purpose of the reversion system appears to
be to bring into public ownership waterfalls that have been in private ownership
and maintain them in public ownership for future generations. If that is the
case, it finds that placing a time limit on any private ownership can be seen as
an inherent part of this objective and that there is no reason to place a time
limit on the public ownership. In its view, it is irrelevant in this regard how the
Norwegian rules distinguish between private and public undertakings and how
public ownership is diversified between different public bodies. According to
the Commission, the time limit and the other contested measures should not
be considered apart from the overall objective of increasing and maintaining
public ownership. The Commission interprets Article 125 to the effect that
States have the sovereign right to choose whether to privatise undertakings,
nationalise or maintain such a status.49 From the above, the Commission
concludes that the Defendant is in principle fully entitled to pursue its public
ownership objective, provided that it does so in a manner conforming to the
fundamental rules underlying the EEA Agreement.
68. The Commission finds that the concession system of the contested legislation
constitutes in itself a restriction within the meaning of Article 40 EEA on the
free movement of capital50 and indirectly on the freedom of establishment
falling under Article 31 EEA. In this regard the Commission notes that it is not
necessary that the restrictions are discriminatory.51
69. As concerns the question of whether the contested measures are discriminatory,
the Commission argues that it must be ascertained whether the undertakings
treated differently are in a comparable situation. It states that if the objective
is expanding/maintaining public ownership, this will inevitably have as its
consequence that Norwegian public undertakings benefit compared with non
48
49

50

51

The Commission refers to Case 182/83 Fearon, at paragraph 7 and Case C-302/97 Konle, at paragraph 38.
In the view of the Commission, the Golden Shares cases do not affect this finding as the cases must be seen within their specific
context, i.e. in the situation where a State has exercised its sovereign right to privatise an undertaking.
Case C-302/97 Konle, at paragraph 39 and Case C-452/01 Ospelt [2003] ECR I-9743, at paragraph 24 and joined cases C-515/99,
C-519/99 to 524/99, C-526/99 and C-540/99 Reisch and Others [2002] ECR I-2157, at paragraph 32.
Case C-483/99 Commission v France.
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70. Finally, the Commission examines whether the objective of expanding and
maintaining public ownership is pursued in a proportionate manner. First,
it considers the question of whether the contested rules operate to deprive
undertakings of their property without compensation. In that regard, it finds that
the choice made by the Defendant to apply a system of expropriation over time
does not, without evidence to the contrary, seem disproportionate. Secondly,
as to the question of whether it is proportionate to make the distinction between
public and private undertakings, the Commission reiterates its position that
such distinction is inherent in the objective being pursued. Thirdly, without
reaching any particular conclusions, the Commission raises questions in
relation to the “early reversion” system, which prolongs private ownership
rights, and thus may weaken the effectiveness of the system. Finally, it raises
questions in relation to the requirement in Section 2 of the Industrial Licensing
Act, according to which concessions may be granted to private operators
under “special circumstances,” allowing national authorities undue discretion
when applying the relevant rules.
The reply of the Applicant to the intervention of the Republic of Iceland
71. The Applicant contests the claim that management of natural resources is not
covered by the EEA Agreement, and reiterates its view that no binding sources
in law support such a conclusion.
72. As concerns Article 125 EEA, the Applicant argues that there is no valid
reason for it to be interpreted differently from Article 295 EC. The Applicant
also disputes Iceland’s understanding of the Golden Shares cases. In its view,
52

In this regard the Commission questions the relevance to this case of the case law on discrimination referred to by the Applicant.
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Norwegian undertakings. In the view of the Commission, the position of the
Applicant on the discriminatory nature of the contested differentiation52 would
render the pursuit of public ownership as such as an untenable objective under
the EEA Agreement. Given the public ownership objective being pursed by
the contested measures, Norwegian public undertakings can, in the view of
the Commission, be considered to fall into a separate category from private
undertakings, since the former already satisfy that objective, whereas the
latter do not. In this regard the Commission reiterates its view that in light
of the objective of public ownership, imposing reversion on undertakings in
public ownership makes little sense. Moreover, in light of the objective being
pursued, the Commission does not support the Applicant’s view that the
distinction between the State and “public undertakings” is material.

the relevance of those cases is not limited to situations where undertakings
have been privatised. Moreover, those cases cannot be distinguished from the
case at hand on the basis that they did not concern the choice of ownership.
73. The Applicant disputes that the contested measures relate to the sovereign
right of States to decide whether certain undertakings should be publicly
owned or not, and claims that they only concern the conditions under which an
undertaking is permitted to engage in an economic activity. It argues that the
contested measures create unequal conditions for competition and cannot be
regarded as ownership rules within the meaning of Article 125 EEA.
74. Finally, the Applicant disputes that the contested measures are a natural
consequence of the objective of the reversion system. It reiterates its view
that the aim of public ownership cannot in itself justify restrictions and different
treatment of competing operators. In its view, Case C-183/83 Fearon, referred
to by the Commission in its observations, does not support such a conclusion
and argues that in any event the situation in the case at hand is different.53
It points out that this case does not relate to the question of expropriation of
private property. It also points out that even if the reversion system could be
regarded as expropriation it has to be implemented in a manner consistent with
the EEA Agreement. In that regard it reiterates that the case at hand, unlike the
Fearon case, concerns discriminatory treatment and that the undertakings are
competing in a market open for private and public operators.

53

		

Thorgeir Örlygsson

		

Judge-Rapporteur

In the Applicant´s view, Case C-483/99, Commission v France [2002] ECR I-4781, at paragraph 44, is relevant.
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The Bankers’ and Securities Dealers’ Association of Iceland
v
EFTA Surveillance Authority
(Taxation of costs)
Order of the Court, 3 October 2007. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 222
Summary of the Order
1. Whilst, in interpreting its Rules of
Procedure, the EFTA Court is not required
to follow the interpretation of the ECJ
and the CFI of their Rules of Procedure,
the Court attaches importance to the
provisions on recoverable costs being
parallel. In the interest of equal treatment
and foreseeability for parties appearing
before the ECJ, the CFI and the EFTA
Court, the provisions should be interpreted
and applied in the same way unless
specific circumstances would justify
different treatment.
2. Only expenses “necessarily incurred” by
a party “for the purpose of the proceedings”
shall be regarded as recoverable from
the party ordered to pay the costs. This
will be the case for reasonable travel and
accommodation expenses in connection
with an oral hearing before the Court
and for reasonable expenses covering
the delivery of documents to the Court,
provided that the expenses are sufficiently
substantiated. Subject to the same

proviso, it follows that also lawyers’ fees
will be recoverable to the extent they must
be considered necessarily incurred for the
purpose of the proceedings.
3. A party to a case before the Court is
free to make use of the services of more
than one lawyer. However, to the extent
this results in duplication of work and thus
higher legal fees in total, those extra costs
are not recoverable, since they cannot be
considered as necessarily incurred for the
purpose of the proceedings.
4. Lawyers’ fees relating to periods
subsequent to the hearing cannot be
considered to be expenses necessarily
incurred for the purposes of the
proceedings.
5. The amount of recoverable lawyers’
fees can usefully be assessed as a
number of hours’ work at a certain hourly
rate. In this assessment, a primary
consideration of the Court must be the
number of hours’ work which may appear
to be objectively necessary for the purpose
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However, in establishing the number of
hours, account must also be taken of the
hourly rate that has been claimed or may
reasonably be claimed. A higher hourly rate
presupposes that the work is carried out by
a more experienced lawyer in the relevant
field, who should be able to carry out the
necessary work not only with improved
quality but at least to some extent also in a
lesser number of hours.
6. The Court recognises the need for
lawyers to meet with their clients not only
by means of electronic communication but
also in person.
7. A need to be represented at a hearing
by more than one lawyer must be justified
by the particular circumstances of the
case.

8. Costs for hiring a conference room in
connection with the oral hearing are not
recoverable.
9. By virtue of Article 25(3) ROP, all
supporting documentation submitted to the
Court shall be in English or be accompanied
by a translation into English. Where a party
has submitted an incomplete pleading in
this respect, the expenses connected to
subsequent transmission of translations
cannot be considered necessarily incurred
for the purposes of the proceedings. The
same applies where a party has submitted
a pleading which is incomplete to the effect
that an Annex is missing.
10. While the Court encourages the use of
fax, permitting originals to be subsequently
submitted to the Court by means of
inexpensive postal services, the Court
acknowledges the use of registered mail.

- 221 -

E-9/04
Costs
CaseCase
E-3/06
Ladbrokes
Ltd.II
Case E-1/06 EFTA Surveillance
Authority
v Norway

of the proceedings before the Court.

ORDER OF THE COURT
3 October 2007
(Taxation of costs)
In Case E-9/04 COSTS II,
The Bankers’ and Securities Dealers’ Association of Iceland, represented by
Dr. Hans-Jörg Niemeyer, Rechtsanwalt, Brussels, Belgium
Applicant,
supported by the European Banking Federation, represented by Marc Pittie, Avocat,
Brussels, Belgium,
Intervener,
v
EFTA Surveillance Authority, represented by Niels Fenger, Director, and Lorna Young,
Officer, Department of Legal & Executive Affairs, acting as Agents, Brussels, Belgium,
Defendant,
supported by the Republic of Iceland, represented by Finnur Þór Birgisson, First
Secretary and Legal Officer, Ministry for Foreign Affairs, acting as Agent, and Peter
Christian Dyrberg, acting as Counsel,
Intervener,
APPLICATION for taxation of costs pursuant to the judgment of the Court of 7 April
2006 in Case E-9/04 The Bankers’ and Securities Dealers’ Association of Iceland v EFTA
Surveillance Authority [2006] EFTA Ct. Rep. 41,

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson and Henrik Bull (JudgeRapporteur), Judges
Registrar: Skúli Magnússon,
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Order
I Facts, procedure and forms of order sought
1

By an application lodged at the Registry of the Court on 23 November 2004,
the Bankers’ and Securities Dealers’ Association of Iceland (hereinafter “the
Applicant”) brought an action under Article 36 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court of
Justice (hereinafter “SCA”) for annulment of the EFTA Surveillance Authority’s
Decision No 213/04/COL of 11 August 2004 concerning the Icelandic Housing
Financing Fund.

2

By judgment of 7 April 2006 in Case E-9/04 The Bankers’ and Securities
Dealers’ Association of Iceland v EFTA Surveillance Authority [2006] EFTA
Ct. Rep. 41, the Court annulled the EFTA Surveillance Authority’s Decision No
213/04/COL of 11 August 2004 concerning the Icelandic Housing Financing
Fund and, pursuant to Article 66(2) of the Rules of Procedure (hereinafter
“ROP”), ordered the EFTA Surveillance Authority (hereinafter “the Defendant”)
to pay the costs incurred by the Applicant.

3

By an application lodged at the Registry of the Court on 8 June 2007, the
Applicant, pursuant to Article 70(1) ROP, applied for taxation of the costs it may
recover from the Defendant. The Applicant requested the Court to fix the total
amount of those costs at EUR 296 246.00 and applied for an authenticated
copy of the order.

4

By observations lodged at the Registry of the Court on 13 August 2007, the
Defendant requested the Court to fix the total amount of the said costs at
EUR 83 486.66.

II Law and assessment of the case
Arguments of the Applicant
5

As recoverable costs under Article 69(b) ROP, the Applicant claims it has
incurred a total of EUR 265 600 in lawyers’ fees for the proceedings in Case
E-9/04; lawyers’ travel expenses to Iceland at a total of EUR 9 740; lawyers’
travel expenses to Luxembourg at a total of EUR 2 021; expenses for postage
at a total of EUR 470; and Applicant’s travel expenses to Luxembourg at a
total of EUR 10 414. In addition, the Applicant claims as recoverable costs
- 223 -
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makes the following

lawyers’ fees for the present proceedings in Case E-9/04 COSTS II at a total
of EUR 8 000.
6

According to the Applicant, referring to e.g. Case T‑342/99 DEP Airtours [2004]
ECR II-1785, the Court must make an unfettered assessment of the facts of
the case, taking into account the purpose and nature of the proceedings, their
significance from the point of view of Community law as well as the difficulties
presented by the case, the amount of work generated by the proceedings for
the agents and advisors involved and the financial interests which the parties
had in the proceedings.

7

The Applicant also recalls, in particular, that the primary consideration of the
Court is the total number of hours of work which may appear to be objectively
necessary for the purpose of the proceedings, irrespective of the number of
lawyers who may have provided the services in question. Reference is made to
Case T-228/99 DEP WestLB AG v Commission, order of 19 December 2006,
at paragraph 63 and Case T-331/94 DEP IPK München GmbH v Commission
[2006] ECR II-51, at paragraph 71.

8

A total of 772 hours of lawyers’ work in Case E-9/04 are claimed to be justified
because of the purpose and nature of the proceedings, their significance from
the point of view of Community law, the Applicant’s financial interest and the
complexity of the case. The number of hours claimed and the hourly rates are
specified in detail in the Application.

9

As to the proceedings and their importance, the Applicant submits in particular
that Case E-9/04 raised several novel and complex economic and legal issues,
both with respect to substantive issues and with respect to the admissibility of
the action for annulment. The Applicant’s action for annulment contributed to
the findings of the Court and the pleas made were all necessary to ensure
a complete and adequate defence for the Applicant. The judgment clarified
the conditions for admissibility and the scope of the requirement to initiate a
formal investigation procedure under Article 1(2) in Part I of Protocol 3 SCA.
The importance of the case from the point of view of Community state aid
law is also evidenced by the fact that the Republic of Iceland, the Kingdom of
Norway and the Commission of the European Communities (hereinafter “The
Commission”) intervened or submitted observations before the Court.

10

As to the financial interest, Case E-9/04 is alleged to have been of major
financial interest to the Applicant’s member banks. Housing loans are
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11

As to the complexity of the case, a comparison is also made with Case T-228/99
DEP WestLB AG v Commission, order of 19 December 2006, where the Court
of First Instance of the European Communities (hereinafter “the CFI”) found
a total of 700 hours of work to be objectively necessary in a case where the
applicant faced the Commission and one intervener. It is submitted that Case
E-9/04 required an even larger amount of work, as the Applicant had to reply to
statements from two interveners and had to defend the case against pleadings
from four parties at the hearing.

12

It is submitted that an average hourly rate of EUR 344 in lawyers’ fees is
appropriate and well within the range accepted by the Court of Justice of the
European Communities (hereinafter “the ECJ”) and the CFI. As the hourly rate
and the amount of hours are adequate, the total amount of EUR 265 600 is
adequate as well. Reference is made to Cases T-342/99 DEP Airtours [2004]
ECR II-1785 and T-310/01 DEP Schneider Electric v Commission, order of 29
October 2004, where the CFI ruled respectively GBP 250 000 and EUR 384 000
in lawyers’ fees to be recoverable.

13

Two of the Applicant’s legal advisors travelled to Reykjavík twice to meet
with the Applicant. One of them also had a third meeting with the Applicant in
Reykjavík. In this respect, it is submitted that the CFI regards disbursements
for travel and subsistence as expenses “necessarily incurred”. Reference
is made to Case T-342/99 DEP Airtours [2004] ECR II‑1785, at paragraph
75. Moreover, in Case C-286/95 P-DEP ICI [2004] ECR I‑6469, at paragraph
28, the ECJ did not exclude, in principle, recoverability of lawyers’ travelling
expenses for meetings with the client. The nature of the three meetings held in
Reykjavík, and their necessity, is explained in the Application.

14

As for travel expenses to Luxembourg, it is submitted that the presence of
two legal advisors at the hearing can be necessary. Reference is made to
Case C‑104/89 DEP Mulder [2004] ECR I‑1, at paragraph 37. The CFI
has accepted reimbursement of travel expenses to Luxembourg for three
representatives. Reference is made to Case T-310/01 DEP Schneider Electric
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considered to be an essential component of banking operations, since the
risk of losses associated with such loans is typically lower than with other
types of loans. With the new Basel II rules it will be all the more important for
banks to have large mortgage lending portfolios for their funding. Without such
portfolios, Icelandic banks will have serious disadvantages compared to their
competitors in other countries.

v Commission, order of 29 October 2004, at paragraphs 69 and 79. The ECJ
has accepted reimbursement of travel expenses to Luxembourg for an inhouse solicitor. Reference is made to Case C-286/95 P-DEP ICI [2004] ECR
I-6469, at paragraph 28. It is submitted that the attendance of two lawyers,
one trainee and five expert representatives of the Applicant and its member
banks was necessary at the hearing. The Defendant, the Republic of Iceland,
the Kingdom of Norway and the Commission all raised numerous and complex
issues of fact and law and it was necessary to guarantee that the Applicant’s
legal advisers were able to respond to all possible questions asked by the
Court in a comprehensive and correct way.
15

According to the Applicant, there is in principle no disagreement about
postage expenses amounting to EUR 168.93 but in addition there comes
further expenses directly related to shipment of documents to the Court. The
recoverable costs for postage thus total EUR 470.

Arguments of the Defendant
16

The Defendant contests the amount claimed by the Applicant as excessive and
unjustified. Particular reference, on several points, is made to the guidelines set
out by the Court in Case E-9/04 COSTS The Bankers’ and Securities Dealers’
Association of Iceland v EFTA Surveillance Authority, order of 24 April 2007,
not yet reported. Noting that much of the expenses claimed relates to the fact
that several people were involved with the preparation of the case and that a
total of eight representatives for the Applicant were present at the hearing, the
Defendant starts by addressing travel and subsistence costs.

17

The Defendant underlines that travel and subsistence costs not related to a
hearing before the Court are generally not recoverable. Reference is made to
e.g. Case T-2/95 (92) Industrie des poudres sphériques v Council [2000] ECR
II-463, at paragraph 33. As to the travel and subsistence expenses related to the
meetings in Reykjavík, it is then submitted that none of these expenses were
‘necessarily incurred’. The starting point should be that, in view of available
technology, a claim for such expenses may only be justified by exceptional
circumstances rendering electronic means of communication inadequate. No
objective reasoning has been put forward in order to substantiate a claim that
the meetings could not be held by telephone or video conferences.

18

Alternatively, should the Court consider that one or more of the meetings in
Reykjavík were necessary, the Defendant contests any expenses incurred
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19

As to the travel and subsistence expenses related to the hearing in Case
E-9/04, the Defendant finds it untenable to argue that the Applicant’s rights of
defence necessitated it being represented by a total of eight persons.

20

Firstly, it is submitted that there is a strong presumption against the necessity of
more than one counsel at the hearing and, in the present case, the Defendant
submits that no evidence has been adduced to justify otherwise. Concerning
the amount of expenses, the hotel room at EUR 195 for one counsel is not
contested. However, the Defendant questions the necessity in hiring a chauffeur
and the claim for 12 hours of that person’s time amounting to EUR 333.84. Also
the claim for EUR 243.85 relating to ‘mileage’ corresponding to 4x220 km,
i.e. two return journeys from Brussels, is questioned. It is submitted that the
Court should deem recoverable the actual amount charged for petrol on the
chauffeur’s invoice (EUR 143.83) or, alternatively, ‘mileage’ for one notional
return journey (EUR 121.93) instead of two return journeys. Moreover, the
Defendant disputes the costs relating to hiring a meeting room for the purposes
of preparing for the hearing. Reference is made to Case C-286/95 P-DEP ICI
[2004] ECR I-6469, at paragraph 29.

21

Secondly, it is argued that the costs listed as ‘Applicant’s travelling expenses
to Luxembourg’ are not recoverable. It is settled case law that travel and
subsistence expenses of the Applicant himself are only recoverable if his
presence at the hearing is necessary for the purposes of the proceedings.
Costs relating to the attendance of the Applicant or any outside experts are
therefore recoverable only if it is evident from the documents before the
Court that their services were essential. In contrast, such costs will not be
recoverable if the facts necessary for deciding the issue were largely contained
in the written material already before the Court. Reference is made to Case
24/79 COSTS Oberthür v Commission [1981] ECR 2229; Case T-271/94 (92)
Branco [1998] ECR II-3761, at paragraph 21; and Case C‑104/89 DEP Mulder
[2004] ECR I‑1, at paragraph 75. With respect to the four experts not working
for the Applicant, but for various Icelandic banks, the Defendant adds that no
- 227 -

E-9/04
Costs
CaseCase
E-3/06
Ladbrokes
Ltd.II
Case E-1/06 EFTA Surveillance
Authority
v Norway

for a second person travelling. The Defendant has no objections to several
lawyers working together to the extent that this does not result in higher legal
fees in total. However, two lawyers taking part in the same meetings, both
claiming travel and associated costs as well as billable hours, amounts to a
duplication of work which cannot be considered as necessary for the purposes
of the proceedings.

information has been provided confirming that the Applicant even paid for their
travel and subsistence costs.
22

As to the lawyers’ fees in Case E-9/04, the Defendant notes that it seems
undisputed that the relevant legal test is not the number of hours actually
spent but the number of hours which can be considered objectively necessary.
Reference is made to inter alia Case T-290/94 (92) Kaysersberg v Commission
[1998] ECR II-4105, at paragraph 20; Case T-82/96 DEP ARAP, order of 2
May 2005, at paragraph 33; and Case T-243/01 DEP Sony Computer [2005]
ECR II‑1121, at paragraphs 9 and 32. The Defendant underlines that it does
not question the number of hours actually worked, neither that the work was
performed in a qualified manner. What the Defendant contests, is that the case
merited so much time spent on it.

23

First, the Defendant invites the Court to tax the costs on the basis of an hourly
rate of EUR 340, as done in Case E-9/04 COSTS The Bankers’ and Securities
Dealers’ Association of Iceland v EFTA Surveillance Authority, order of 24 April
2007, not yet reported. Taking the said hourly rate as the point of departure and
considering the arguments reproduced above, the Defendant then provides a
detailed account of its views on the number of hours which can be considered
objectively necessary. In conclusion, it is submitted that lawyers’ fees are
recoverable for a total of 243 hours of work at EUR 340, which adds up to
EUR 86 620.

24

In this context, the Defendant argues inter alia that the financial interest of
the Applicant in Case E-9/04 does not speak in favour of accepting high
costs, as the Applicant was not the aid beneficiary. Reference is made to
Case T-253/01 DEP UPS Europe, order of 6 September 2004, at paragraph
26. The Defendant also submits inter alia that it follows from case law that
costs related to coordination between parties to a case (in casu between the
Applicant and an intervener) are not recoverable when the coordination has
not been instructed by the Court. Reference is made to Case C‑104/89 DEP
Mulder [2004] ECR I‑1, at paragraph 64. Moreover, it is noted inter alia that it
follows from case law that fees relating to periods subsequent to the hearing
cannot be considered to be expenses necessarily incurred for the purposes of
the proceedings. Reference is made to Mulder, at paragraph 48 and to Case
T-78/99 (92) Elder [2000] ECR II-3717, at paragraph 17 and Case T-38/95
DEP Groupe Origny [2002] ECR II-217, at paragraph 31.
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As to shipment of documents, the Defendant submits that the following
expenses would be recoverable: delivery of the Application at EUR 54.37,
delivery of the Reply to the Statement of Defence at the same rate, delivery of
the Reply to Statement in Intervention by the Republic of Iceland at EUR 45.67
and delivery of the Reply to the Statement in Intervention from the European
Banking Federation at EUR 39.58; in total EUR 193.99. The further expenses
claimed by the Applicant are, on various grounds detailed in the Defendant’s
observations, submitted to be non-recoverable. The Defendant questions
inter alia the need for the use of a courier service to deliver a request for an
extension of a time-limit. Reference is made to Case T-251/00 DEP Lagardère
[2004] ECR II-4217, at paragraph 34.

26

Finally, the Defendant contests that any costs are recoverable in respect of
the present proceedings in Case E-9/04 COSTS II. It is submitted that the
recoverability of costs in relation to the taxation process must follow the same
logic as any matter of substance before the Court; i.e. that a party who does
not find favour with the Court cannot recover any costs. Thus, should the Court
agree with the Defendant that the amount claimed is excessive it is submitted
that the Defendant cannot be held liable to cover the costs of the taxation
process. In any event, the Defendant finds the claim for EUR 8 000 to be
excessive and not sufficiently substantiated.

Findings of the Court
27

According to Article 69(b) ROP, the following shall be regarded as costs which
are recoverable from the party ordered to pay the costs:

28

expenses necessarily incurred by the parties for the purpose of the proceedings,
in particular the travel and subsistence expenses and the remuneration of
agents, advisers or lawyers.

29

The Court has already had to tax the recoverable costs for an intervener in the
case at issue, cf. Case E‑9/04 COSTS The Bankers’ and Securities Dealers’
Association of Iceland v EFTA Surveillance Authority, order of 24 April 2007, not
yet reported. In that order, the Court noted that whilst, in interpreting its Rules
of Procedure, the EFTA Court is not required to follow the ECJ or the CFI’s
interpretations of their Rules of Procedure, the Court attaches importance to
these provisions being parallel. Article 69(b) ROP mirrors Article 73(b) of the
Rules of Procedure of the ECJ and Article 91(b) of the Rules of Procedure
of the CFI. In the interest of equal treatment and foreseeability for parties
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25

appearing before the ECJ, the CFI and the EFTA Court, the provisions should
be interpreted and applied in the same way unless specific circumstances
would justify different treatment (cf. paragraph 16 of that order). In the case at
hand, the Court can see no such specific circumstances.
30

The Court recalls that as concerns the ECJ and the CFI it is settled case law
that, when taxing the recoverable costs, the Courts must, in the absence of
Community provisions laying down fee-scales, make an unfettered assessment
of the facts of the case, taking into account the purpose and nature of the
proceedings, their significance from the point of view of Community law as
well as the difficulties presented by the case, the amount of work generated
by the proceedings for the agents and advisors involved and the financial
interests which the parties had in the proceedings, see inter alia Joined Cases
C‑440/01 P(R)-DEP and C-39/03 P‑DEP Artegodan, order of 11 January 2007,
at paragraph 27; and Case T‑214/04 DEP Royal County of Berkshire Polo
Club, order of 25 January 2007, at paragraph 14.

31

The Court also recalls that only expenses “necessarily incurred” by a party “for
the purpose of the proceedings” shall be regarded as recoverable from the
party ordered to pay the costs.

32

This will be the case for reasonable travel and accommodation expenses
in connection with a hearing before the Court and for reasonable expenses
covering the delivery of documents to the Court, provided that the expenses
are sufficiently substantiated.

33

Subject to the same proviso, i.e. that the expenses are sufficiently substantiated,
it follows that also lawyers’ fees will be recoverable to the extent they must
be considered necessarily incurred for the purpose of the proceedings. In
determining whether that is the case, due regard must be paid to a number of
factors, as indicated above.

34

A party to a case before the Court is free to make use of the services of more
than one lawyer. However, to the extent this results in duplication of work and
thus higher legal fees in total, those extra costs are not recoverable, since
they cannot be considered as necessarily incurred for the purpose of the
proceedings.

35

Moreover, the Court notes, in particular, that lawyers’ fees relating to periods
subsequent to the hearing cannot be considered to be expenses necessarily
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36

In the case at hand, the amount of recoverable lawyers’ fees can usefully be
assessed as a number of hours’ work at a certain hourly rate. In this assessment,
a primary consideration of the Court must be the number of hours’ work which
may appear to be objectively necessary for the purpose of the proceedings
before the Court, see for comparison Case T-342/99 DEP Airtours [2004] ECR
II-1785, at paragraph 30.

37

The Court recalls its finding at paragraph 23 of its order in Case E-9/04 COSTS,
where it is stated that Case E‑9/04 must be considered one of not more than
average difficulty and complexity in the field of State aid law. In paragraph 23
of that order, the Court also pointed to the fact that it had previously dealt with
a system broadly similar to the Icelandic Housing Financing Fund system in
Case E-4/97 Husbanken II [1999] EFTA Ct. Rep. 2.

38

The Court also notes that the financial interests involved only concerned the
Applicant indirectly as a representative of competitors of the direct recipient of
the disputed state aid, the Icelandic Housing Financing Fund, cf. in this regard
Case T-253/01 DEP UPS Europe, order of 6 September 2004, at paragraph
26.

39

In establishing the number of hours, account must also be taken of the hourly
rate that has been claimed or may reasonably be claimed. A higher hourly rate
presupposes that the work is carried out by a more experienced lawyer in the
relevant field, who should be able to carry out the necessary work not only with
improved quality but at least to some extent also in a lesser number of hours.

40

The Court finds that the recoverable lawyers’ fees in the case at hand can
reasonably be assessed on the basis of an hourly rate of EUR 340, as
suggested by the Defendant. In the view of the Court, this rate presupposes
that the work was carried out by an experienced lawyer in the relevant field.
See the order in Case E-9/04 COSTS, at paragraph 22.

41

Referring to the Applicant’s specification of the number of hours worked by
the lawyers at each stage of the procedure, the Court considers the 160 hours
claimed for preparation for the oral hearing before the Court to be excessive.
Particular note is also made of the 29 hours claimed for work on the Reply
to the Statement in Intervention by the European Banking Federation. That
intervention supported the Applicant on all accounts and the Court thus cannot
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incurred for the purposes of the proceedings, see e.g. Case C‑104/89 DEP
Mulder [2004] ECR I‑1, at paragraph 48.

see the necessity in the said claim. Also the 127 hours claimed for work on
the Reply to the Statement in Intervention by the Republic of Iceland, the 168
hours claimed for work on the Reply to the Statement of Defence and the 288
hours claimed for work on the Application for Annulment must be considered
more than objectively necessary for the purpose of the proceedings before the
Court. Furthermore, it seems to the Court that there has been a certain degree
of duplication of work.
42

Taken together with an hourly rate of EUR 340, which presupposes that the
work was carried out, in its entirety, by an experienced lawyer in the relevant
field, the Court finds that around 400 hours may reasonably be regarded as
necessarily incurred for the purpose of the proceedings. On this basis, the
Court finds it justified to request the Defendant to meet lawyers’ fees at a total
of EUR 136 000. This comprises also the present taxation proceedings, where
the application has been only partly successful. In this respect, the Court shall
add that even if the Applicant had been entirely successful, its unsubstantiated
claim for EUR 8 000 would still seem excessive.

43

The Court’s finding on lawyers’ fees (cf. paragraph 40 above) also takes
account of the following findings as regards attendance at the hearing in
Luxembourg and at meetings with the Applicant, held in Iceland.

44

First, as to the meetings held between the Applicant in Iceland and the lawyers
travelling to meet with the Applicant there, the Court recognises the need for
lawyers to meet with their clients not only by means of electronic communication
but also in person. The Court does not find it excessive that three such
meetings were held. However, whereas a party may choose to make use of
the services of more than one lawyer, unnecessary extra expenses resulting
from such a choice are not recoverable. The presence of one lawyer must
be presumed to have been sufficient at the said meetings and the Applicant
has not substantiated otherwise. For the travelling and subsistence expenses
of Dr. Niemeyer, the Applicant has claimed a total of EUR 6 757. Having
reviewed the documentation submitted, the Court finds it difficult to see why
three hotel nights are needed in connection with a one day meeting on 6 June
2005. On this basis, the Court deems EUR 6 535 of the amount claimed to be
recoverable.

45

Second, as to attendance at the hearing in Luxembourg, the Court notes that a
need to be represented at a hearing by more than one lawyer must be justified
by the particular circumstances of the case. The Court also notes that the
- 232 -

46

The travel and accommodation expenses for Dr. Sauer, arriving from Berlin,
are recoverable in their entirety at a total of EUR 869.38, as detailed and
documented in the application. With regard to the expenses for Dr. Niemeyer,
the claim for EUR 333.84 for a driver, together with EUR 243.85 for ‘mileage’,
in making two return trips between Brussels and Luxembourg, cannot be
considered recoverable. However, the Defendant has accepted to reimburse
at least EUR 121.93 of these expenses (‘mileage’ for one return trip) and the
Court deems that amount recoverable. The hotel room at EUR 195 is not
contested and the Court also deems that expense recoverable. The costs
claimed for hiring a conference room are, however, not recoverable, see Case
C-286/95 P-DEP ICI [2004] ECR I‑6469, at paragraph 29.

47

In addition, costs for the attendance of one representative of the Applicant and
another four representatives of its member banks have been claimed. Such a
claim is manifestly excessive and the Court can see nothing in the case at hand
warranting it being put forward. Nevertheless, and taking particular account of
the economic aspects of the case at issue and recalling the questions posed in
this regard at the hearing, the Court will deem as recoverable expenses for the
attendance of one representative other than the lawyers (cf. above). Based on
the documentation submitted, the Court deems up to EUR 2 000 recoverable
in this respect.

48

As to costs claimed for shipment of documents, delivery of the Reply to the
intervention from the European Banking Federation at EUR 39.58 and the
Reply to the intervention by the Republic of Iceland at EUR 45.67, as well
as delivery of the Application for Annulment at EUR 54.37, are undisputed
and to be deemed recoverable. Regarding the expenses for delivery of the
Reply to the Defence at EUR 217.34, the Applicant has not substantiated how
such a particularly high expense, almost four times the cost for delivery of the
Application for Annulment, could have been necessary. The Defendant has
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Applicant’s claim for recovery of costs for the attendance of as many as three
lawyers is no doubt excessive. However, notwithstanding this, the Court has
under the circumstances found reason to deem costs for the attendance of
two lawyers recoverable. Particular account is then taken of the position of the
Bankers’ and Securities Dealers’ Association of Iceland as the Applicant in the
case; and of the number of interveners and other parties attending the hearing.
Although not a decisive factor, the Court also recalls in this context that the
Defendant itself was represented by two lawyers.

proposed to reimburse the delivery of the Reply to the Defence at the same
rate as the delivery of the Application for Annulment. The Court agrees and
finds, accordingly, that EUR 54.37 are recoverable in this respect.
49

Further, the Court notes that by virtue of Article 25(3) ROP, all supporting
documentation submitted to the Court shall be in English or be accompanied
by a translation into English. Where a party has submitted an incomplete
pleading in this respect, the expenses connected to subsequent transmission
of translations cannot be considered necessarily incurred for the purposes
of the proceedings. Consequently, in the case at hand, the costs claimed
for separate shipment of English translations of two of the Annexes to the
Application for Annulment are not recoverable. The same applies where a
party has submitted a pleading which is incomplete to the effect that an Annex
is missing. The costs claimed by the Applicant for the subsequent transmission
of a missing Annex to the Reply to the intervention by the Republic of Iceland
are thus not recoverable.

50

While the Court encourages the use of fax, permitting originals to be
subsequently submitted to the Court by means of inexpensive postal services,
the Court acknowledges the use of registered mail. In light of this, the costs
claimed for such shipment of an application for extension of a time-limit and a
letter with comments on the Report for the Hearing, at respectively EUR 6.55
and EUR 6.10, are deemed recoverable. The use of a courier service for such
purposes must, on the other hand, be said to incur excessive costs. Particular
reference is made to Article 32(6) ROP. The Court deems recoverable the costs
claimed by the Applicant for such shipment of an application for extension of a
time-limit only at the same rate as delivery by registered mail, i.e. at EUR 6.55
in this case.

51

It follows from the foregoing that the costs which the Court has found that the
Applicant may recover from the Defendant, namely lawyers’ fees at a total of
EUR 136 000, travel and accommodation expenses at a total of EUR 9 721.31
and expenses covering document deliveries at a total of EUR 213.19, in sum
amount to EUR 145 934.50.

52

The Court will furnish an authenticated copy of the order, as applied for by the
Applicant.
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THE COURT
hereby orders:
The total amount of the costs to be paid by the EFTA Surveillance Authority
to the Bankers’ and Securities Dealers’ Association of Iceland is fixed at
EUR 145 934.50.
Carl Baudenbacher

Thorgeir Örlygsson		Henrik Bull

Luxembourg, 3 October 2007.
Skúli Magnússon			

Carl Baudenbacher

Registrar				

President
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On those grounds,
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(Failure by a Contracting Party to fulfil its obligations – Directive 2002/49/EC of the
European Parliament and of the Council of 25 June 2002 relating to assessment and
management of environmental noise)
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Summary of the Judgment
1. Under Article 7 EEA, the Contracting
Parties are obliged to implement all acts
referred to in the Annexes to the EEA
Agreement, as amended by decisions of
the EEA Joint Committee. Furthermore,
Article 3 EEA imposes upon the
Contracting Parties the general obligation
to take all appropriate measures, whether
general or particular, to ensure fulfilment
of the obligations arising out of the EEA
Agreement.
2. The question of whether an EFTA
State has failed to fulfil its obligations must
be determined by reference to the situation
in that State as it stood at the end of the
period laid down in the reasoned opinion.
3. Article 7 EEA does not allow for the
Contracting Parties to plead provisions,
practices or circumstances existing in their
internal legal order in order to justify a

failure to comply with the obligations and
time-limits laid down in a decision by the
EEA Joint Committee to add a directive to
the EEA Agreement, or laid down in the
directive itself as adapted for the purposes
of the EEA Agreement.
4. Accordingly, by failing to adopt, within
the prescribed time-limit, the national
measures necessary to implement the Act
referred to at point 32g of Annex XX to the
EEA Agreement, i.e. Directive 2002/49/
EC of the European Parliament and of
the Council of 25 June 2002 relating to
the assessment and management of
environmental noise, as adapted by way
of Protocol 1 to the EEA Agreement and
the sectoral adaptation contained in Annex
XX, Liechtenstein has failed to fulfil its
obligations under Article 14 of that Act and
Article 7 EEA.
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3 October 2007
(Failure by a Contracting Party to fulfil its obligations – Directive 2002/49/EC of the
European Parliament and of the Council of 25 June 2002 relating to the assessment and
management of environmental noise)
In Case E-6/06,
EFTA Surveillance Authority, represented by Niels Fenger, Director, and Lorna Young,
Officer, in the Department of Legal & Executive Affairs, acting as Agents, Brussels,
Belgium,
Applicant,
v
The Principality of Liechtenstein, represented by Dr. Andrea Entner-Koch, Director of
the EEA Coordination Unit, acting as Agent, Vaduz, Liechtenstein,
Defendant,
APPLICATION for a declaration that, by failing to adopt, within the time-limit prescribed,
or to notify the EFTA Surveillance Authority of the adoption of, the measures necessary
to implement the Act referred to at point 32g of Annex XX to the EEA Agreement, i.e.
Directive 2002/49/EC of the European Parliament and of the Council of 25 June 2002,
as adapted to the EEA Agreement by Protocol 1 thereto, the Principality of Liechtenstein
has failed to fulfil its obligations under Article 14 of that Act and Article 7 of the EEA
Agreement.

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson and Henrik Bull (JudgeRapporteur), Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the parties and the written observations of
the Commission of the European Communities, represented by María-Amparo Alcover,
Member of its Legal Service, acting as Agent,
having decided to dispense with the oral procedure,
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JUDGMENT OF THE COURT

gives the following

Judgment
I		 The application
1

II

By application lodged at the Court Registry on 18 December 2006, the EFTA
Surveillance Authority (hereinafter “ESA”) brought an action under the second
paragraph of Article 31 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice (hereinafter
the “SCA”), for a declaration that, by failing to adopt, within the time-limit
prescribed, the national provisions necessary to implement the Act referred to
at point 32g of Annex XX to the Agreement on the European Economic Area
(hereinafter the “EEA” or the “EEA Agreement”), or to notify ESA thereof, the
Principality of Liechtenstein has failed to fulfil its obligations under Article 14
of that Act and Article 7 EEA. The Act referred to is Directive 2002/49/EC of
the European Parliament and of the Council of 25 June 2005 relating to the
assessment and management of environmental noise, as adapted by way of
Protocol 1 to the EEA Agreement.

Facts and pre-litigation procedure
2

Decision 160/2003 of 7 November 2003 of the EEA Joint Committee amended
Annex XX to the EEA Agreement by adding Directive 2002/49/EC at point
32g of that Annex. At the request of Liechtenstein, the entry into force of this
Decision was made subject to the fulfilment of constitutional requirements in
that state, as provided for by Article 103(1) EEA.

3

By letter of 23 April 2004, the Liechtenstein authorities notified the Secretary to
the EFTA Standing Committee that the constitutional requirements relating to
Decision 160/2003 had been fulfilled. The Decision thus entered into force on
1 June 2004, cf. the second subparagraph of Article 103(1) EEA.

4

Article 14 of Directive 2002/49/EC requires EC Member States to adopt the
measures necessary to implement the Act by 18 July 2004, and to notify the
Commission thereof. A parallel obligation was extended to the EFTA States by
the entry into force of Decision 160/2003.

5

In its transposition forecast of 15 November 2004, the Government of
Liechtenstein informed ESA that the Act would be implemented during the
third quarter of 2005.
- 240 -

In the absence of any further information from the Government of Liechtenstein
as to the implementation of the Act, ESA decided to initiate proceedings under
Article 31 SCA and, on 16 December 2004, a letter of formal notice was sent to
the Government of Liechtenstein, stating that Liechtenstein had failed to take
the measures necessary to comply with the Act, and inviting the Government
to submit its observations on the matter within three months of receipt.

7

By letter of 1 April 2005, the Government of Liechtenstein informed ESA that
the process of implementation of the Act was ongoing. The Government of
Liechtenstein indicated that, according to the timetable for implementation, the
Landtag (the Liechtenstein Parliament) would deal with a Bill in autumn 2005.
However, the Government of Liechtenstein subsequently informed ESA that
the process of implementation of the Act had been delayed.

8

At the package meeting held in Vaduz on 28 March 2006, the Government
of Liechtenstein provided an updated timetable for implementation according
to which the public consultation would be launched before the summer break
with entry into force of the implementing legislation expected for a year later,
in summer 2007.

9

In light of the observations submitted by Liechtenstein and the fact that it did not
contest the conclusions set out in the letter of formal notice, ESA delivered, on
10 May 2006, a reasoned opinion in which it concluded that, by failing to adopt,
or to notify ESA of the adoption of, the measures necessary to implement the
Act, Liechtenstein had failed to fulfil its obligations under Article 14 of that Act
and Article 7 EEA. The Government of Liechtenstein was requested to take the
measures necessary to comply with the reasoned opinion within a time-limit
of three months following notification thereof. That time-limit for compliance
expired on 11 August 2006.

10

By letter of 3 August 2006, the Government of Liechtenstein provided its
observations on the reasoned opinion, and informed ESA that the second
reading of the relevant Bill in the Landtag was expected to take place in
December 2007.

11

On 10 November 2006, a transposition forecast was submitted to ESA
according to which entry into force of the implementing legislation is expected
in the first quarter of 2008.
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6

III		Procedure before the Court
12

ESA lodged the present application at the Court Registry on 18 December
2006. The statement of defence from the Government of Liechtenstein was
received on 9 February 2007. Written observations were submitted by the
Commission of the European Communities on 5 April 2007.

13

After having received the express consent of the parties, the Court, acting
on a report from the Judge-Rapporteur, decided to dispense with the oral
procedure.

IV Arguments of the parties

V

14

The application is based on one plea of law, that, by failing to adopt, or to notify
ESA of the adoption of, the national measures necessary to implement the
Act referred to at point 32g of Annex XX to the EEA Agreement, i.e. Directive
2002/49/EC of the European Parliament and of the Council of 25 June 2002
relating to the assessment and management of environmental noise, within
the time-limit prescribed, the Principality of Liechtenstein has failed to fulfil its
obligations under Article 14 of that Directive, as included in the EEA Agreement,
and under Article 7 EEA.

15

ESA points out that the time-limit laid down in its reasoned opinion of 10
May 2006 for Liechtenstein to take the necessary measures expired on 11
August 2006. By that date, Liechtenstein had not brought into force the laws,
regulations and administrative provisions necessary to comply with the Act.

16

Referring to these circumstances, ESA requests the EFTA Court to grant the
application and to order the Principality of Liechtenstein to bear the costs of
the proceedings.

17

In its statement of defence, the Government of Liechtenstein describes
the reasons for the delay in implementation. The Government does not,
however, dispute the order sought by ESA. The Government of Liechtenstein
nevertheless requests the Court to order each party to bear its own costs of
the proceedings.

Findings of the Court
18

Under Article 7 EEA, the Contracting Parties are obliged to implement all acts
referred to in the Annexes to the EEA Agreement, as amended by decisions
of the EEA Joint Committee. In this context, the Court notes that Article 3
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19

The obligation to implement also follows from Article 14 of Directive 2002/49/
EC, according to which implementation by the EC Member States is required
not later than 18 July 2004. As the EEA Joint Committee in Decision 160/2003
did not set a separate EEA time-limit for the implementation of the Directive
into national law, Liechtenstein was obliged to adopt the national measures
necessary to implement the Directive by that date.

20

On 11 August 2006, the date on which the time-limit given in the reasoned
opinion expired, Liechtenstein, according to its own submissions, had still not
adopted those measures. The question of whether an EFTA State has failed
to fulfil its obligations must be determined by reference to the situation in that
State as it stood at the end of the period laid down in the reasoned opinion
(see Case E‑3/00 EFTA Surveillance Authority v Norway [2000–2001] EFTA
Court Report 73, at paragraph 39).

21

Article 7 EEA does not allow for the Contracting Parties to plead provisions,
practices or circumstances existing in their internal legal order in order to
justify a failure to comply with the obligations and time-limits laid down in a
decision by the EEA Joint Committee to add a directive to the EEA Agreement,
or laid down in the directive itself as adapted for the purposes of the EEA
Agreement (see Joined Cases E-5/05, E-6/05, E-7/05, E-8/05 and E-9/05
EFTA Surveillance Authority v Liechtenstein [2006] EFTA Court Report 141,
at paragraph 21).

22

It must therefore be held that, by failing to adopt, within the prescribed timelimit, the national measures necessary to implement the Act referred to at
point 32g of Annex XX to the EEA Agreement, i.e. Directive 2002/49/EC of the
European Parliament and of the Council of 25 June 2002, as adapted by way
of Protocol 1 to the EEA Agreement and the sectoral adaptation in Annex XX,
Liechtenstein has failed to fulfil its obligations under Article 14 of that Act and
Article 7 EEA.
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EEA imposes upon the Contracting Parties the general obligation to take all
appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of the EEA Agreement (see Cases E-7/97 EFTA
Surveillance Authority v Norway [1998] EFTA Court Report 62, at paragraphs
15–17 and E-5/01 EFTA Surveillance Authority v Liechtenstein [2000–2001]
EFTA Court Report 287, at paragraphs 15–16).

VI Costs
23

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to
be ordered to pay the costs if they have been applied for in the successful
party’s pleadings. Since the EFTA Surveillance Authority has requested that
the Principality of Liechtenstein be ordered to pay the costs and the latter has
been unsuccessful, it must be ordered to pay the costs. The costs incurred by
the Commission of the European Communities are not recoverable.

On those grounds,

THE COURT
hereby:
1.	Declares that, by failing to adopt, within the time-limit prescribed,
the measures necessary to implement the Act referred to at point
32g of Annex XX to the EEA Agreement, i.e. Directive 2002/49/EC of
the European Parliament and of the Council of 25 June 2002 relating
to the assessment and management of environmental noise, as
adapted to the EEA Agreement by Protocol 1 thereto and the sectoral
adaptation contained in Annex XX to that Agreement, the Principality
of Liechtenstein has failed to fulfil its obligations under Article 14 of
that Act and under Article 7 of the EEA Agreement.
2.	Orders the Principality of Liechtenstein to bear the costs of the
proceedings.

Carl Baudenbacher		Thorgeir Örlygsson		Henrik Bull
Delivered in open court in Luxembourg on 3 October 2007.
Skúli Magnússon			

Carl Baudenbacher

Registrar				

President
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Case E-1/07
Criminal proceedings against
A
(Lawyers’ freedom to provide services – Council Directive 77/249/EEC – Article 7
EEA − Protocol 35 EEA – principles of primacy and direct effect – conforming
interpretation)
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Summary of the Judgment
1. A provision of national law, according
to which, in court proceedings in which
a party is represented by a lawyer or a
defending counsel must be engaged, a
lawyer from another EEA State providing
services must call in a national lawyer to
act in conjunction with him or her, does not
fall under Article 5 of Directive 77/249/EEC
of 22 March 1977 to facilitate the effective
exercise by lawyers of freedom to provide
services, referred to at point 2 of Annex
VII EEA. Such a provision is incompatible
with Article 36(1) EEA and the Directive if
it requires the appointment of a national
lawyer in cases where representation by a
lawyer is not mandatory.

2. It is inherent in the objectives of the
EEA Agreement, as well as in Article 3
EEA, that national courts are bound to
interpret national law, and in particular

legislative provisions specifically adopted
to transpose EEA rules into national law,
as far as possible in conformity with EEA
law. Consequently, they must apply the
interpretative methods recognised by
national law as far as possible in order to
achieve the result sought by the relevant
EEA rule.

3. It follows from Article 7 EEA and
Protocol 35 EEA that the EEA Agreement
does not entail transfer of legislative powers.
The Court has held this to mean that EEA
law does not require that individuals and
economic operators can rely directly
on non-implemented EEA rules before
national courts. This applies to all EEA law,
including provisions of a directive such as
the one at issue. Furthermore, this entails
that EEA law does not require that nonimplemented EEA rules take precedence

246-- 246

Strafverfahren gegen
A
(Freier Dienstleistungsverkehr der Rechtsanwälte – Richtlinie 77/249/EWG – Artikel
7 EWR – Protokoll 35 EWR – Grundsätze des Vorrangs und der Direktwirkung –
Vertragsgemäße Auslegung)
Urteil des Gerichtshofs, 3. Oktober 2007. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 248
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Zusammenfassung des Urteils

1. Eine nationale Rechtsvorschrift, wonach in Verfahren, in denen sich eine
Partei durch einen Rechtsanwalt vertreten lässt oder ein Verteidiger beigezogen
werden muss, ein dienstleistungserbringender Rechtsanwalt aus einem anderen
EWR-Staat einen nationalen Einvernehmensanwalt beiziehen muss, fällt nicht
unter Artikel 5 der Richtlinie 77/249/EWG
zur Erleichterung der tatsächlichen Ausübung des freien Dienstleistungsverkehrs
der Rechtsanwälte, auf die in Punkt 2 der
Anlage VII EWR verwiesen wird, und ist
unvereinbar mit Artikel 36 Absatz 1 EWRAbkommen und der Richtlinie, soweit sie
die Beiziehung eines nationalen Rechtsanwalts in Fällen ohne Anwaltszwang verlangt.
2. Es ist integraler Bestandteil der Ziele
des EWR-Abkommens sowie des Artikels
3 EWRA, dass die nationalen Gerichte verpflichtet sind, innerstaatliche Vorschriften –

vor allem Bestimmungen, die spezifisch zu
dem Zweck erlassen wurden, EWR-Vorschriften in nationales Recht umzusetzen
– soweit wie möglich im Einklang mit dem
EWR-Recht auszulegen. Folglich müssen
sie die im nationalen Recht anerkannten
Auslegungsmethoden so weit wie möglich
anwenden, um das von der einschlägigen
EWR-Norm angestrebte Ergebnis zu erreichen.
3. Aus Artikel 7 EWRA und Protokoll 35
EWR folgt, dass das EWR-Abkommen
keine Übertragung von Gesetzgebungsbefugnissen mit sich bringt. Der Gerichtshof hat festgestellt, das bedeute, dass das
EWR-Recht nicht verlangt, dass sich Einzelne und Wirtschaftsteilnehmer vor nationalen Gerichten unmittelbar auf nicht umgesetzte EWR-Vorschriften berufen könnten. Das gilt für das gesamte EWR-Recht
einschliesslich der Bestimmungen einer
Richtlinie wie der in Frage stehenden.
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Rechtssache E-1/07

over conflicting national rules, including
national rules which fail to transpose the
relevant EEA rules correctly into national
law.

thereby avoid violation of EEA law in a

4. In cases of conflict between national
law and non-implemented EEA law, the
Contracting Parties may decide whether,
under their national legal order, national
administrative and judicial organs can
apply the relevant EEA rule directly, and

confer such a power. However, even

particular case. It also follows that the
Contracting Parties may decide on which
administrative and judicial organs they
Contracting Parties which have introduced
principles of direct effect and primacy of
EEA law in their internal legal order remain
under an obligation to correctly transpose
directives into national law.

247--- 248

direkt anwenden können, um dadurch in

4. Bei einer Kollision von nationalem und
nicht umgesetztem EWR-Recht können
die Vertragsparteien entscheiden, ob nach
ihrem innerstaatlichen Recht nationale Verwaltungsorgane und Organe der Rechtspflege die entsprechende EWR-Vorschrift

Jedoch bleiben auch Vertragsparteien,

einem bestimmten Fall eine Verletzung
des EWR-Rechts zu vermeiden. Ferner
folgt hieraus, dass die Vertragsparteien
entscheiden können, welchen Verwaltungsorganen und Organen der Rechtspflege sie diese Befugnis verleihen wollen.
welche die Grundsätze der Direktwirkung
und des Vorrangs des EWR-Rechts in ihrem innerstaatlichen Recht verankert haben, verpflichtet, die Richtlinien ordnungsgemäss in nationales Recht umzusetzen.
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Ferner bedeutet es, dass das EWR-Recht
nicht verlangt, dass nicht umgesetzte
EWR-Vorschriften Vorrang vor entgegenstehenden nationalen Vorschriften haben,
auch nicht vor solchen, die entsprechende
EWR-Vorschriften nicht ordnungsgemäss
in nationales Recht umgesetzt haben.

JUDGMENT OF THE COURT
3 October 2007∗
(Lawyers’ freedom to provide services – Council Directive 77/249/EEC –
Article 7 EEA – Protocol 35 EEA – principles of primacy and direct effect
– conforming interpretation)
In Case E-1/07,
REQUEST to the Court under Article 34 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice by Fürstliches
Landgericht (Princely Court of Justice), Liechtenstein, in criminal proceedings against
A
concerning the interpretation of the rules on the freedom to provide services in the
European Economic Area (EEA), and in particular Council Directive 77/249/EEC of
22 March 1977 to facilitate the effective exercise by lawyers of freedom to provide
services,

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson (Judge-Rapporteur) and
Henrik Bull, Judges,
Registrar: Skúli Magnússon,
having considered the written observations submitted on behalf of:
– The Republic of Iceland, represented by Sesselja Sigurðardóttir, First Secretary and
Legal Officer, Ministry for Foreign Affairs, acting as Agent;
– the Principality of Liechtenstein, represented by Dr Andrea Entner-Koch, Director of
the EEA Coordination Unit, acting as Agent;
– the Kingdom of Norway, represented by Pål Wennerås, advocate, Office of the
Attorney General (Civil Affairs) and Ivar Alvik, senior adviser, Ministry of Foreign
Affairs, acting as Agents;
– the EFTA Surveillance Authority (ESA), represented by Lorna Young, Officer, and Per
Andreas Bjørgan, Senior Officer, Legal and Executive Affairs, acting as Agents; and
*

Language of the Request: German.
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3. Oktober 2007∗
(Ausübung des freien Dienstleistungsverkehrs der Rechtsanwälte – Richtlinie 77/249/
EWG des Rates – Artikel 7 EWR – Protokoll 35 EWR – Prinzipien des Vorrangs und
der Direktwirkung – konforme Auslegung)
In der Rechtssache E-1/07,
betreffend einen ANTRAG des Fürstlichen Landgerichts des Fürstentums Liechtenstein
an den Gerichtshof gemäss Artikel 34 des Abkommens der EFTA-Staaten über die
Errichtung einer Überwachungsbehörde und eines Gerichtshofs in dem Strafverfahren
gegen
A
betreffend die Auslegung der Vorschriften über den freien Dienstleistungsverkehr im
Europäischen Wirtschaftsraum (EWR), und insbesondere der Richtlinie 77/249/EWG
des Rates vom 22. März 1977 zur Erleichterung der tatsächlichen Ausübung des freien
Dienstleistungsverkehrs der Rechtsanwälte, erlässt

DER GERICHTSHOF
bestehend aus Carl Baudenbacher, Präsident, Thorgeir Örlygsson (Berichterstatter) and
Henrik Bull, Richter,
Kanzler: Skúli Magnússon,
unter Berücksichtigung der schriftlichen Erklärungen
– der isländischen Regierung, vertreten durch Sesselja Sigurðardóttir, Erste
Sekretärin und Legal Officer im Ministerium für Auswärtige Angelegenheiten, als
Bevollmächtigte;
– der Regierung des Fürstentums Liechtenstein, vertreten durch Dr. Andrea EntnerKoch, Leiterin der Stabsstelle EWR, als Bevollmächtigte;
– der norwegischen Regierung, vertreten durch Rechtsanwalt Pål Wennerås, Amt
des Regierungsadvokaten (Zivilsachen) und Ivar Alvik, Chefberater, Ministerium für
Auswärtige Angelegenheiten, als Bevollmächtigte;
– der EFTA-Überwachungsbehörde (ESA), vertreten durch Lorna Young, Officer, und
Per Andreas Bjørgan, Senior Officer, Rechts- und Verwaltungsangelegenheiten, als
Bevollmächtigte, sowie;
*

Sprache des Antrags: Deutch.
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URTEIL DES GERICHTSHOFS

– the Commission of the European Communities (the Commission), represented by
Hans Christian Stovlbaek and Nicola Yerrell, members of its Legal Service, acting as
Agents,
having regard to the Report for the Hearing,
having heard oral argument of the Republic of Iceland, represented by its Agent Martin
Eyjolfsson, the Principality of Liechtenstein, represented by its Agent Dr Andrea EntnerKoch, the Kingdom of Norway, represented by its Agent Pål Wennerås, ESA, represented
by its Agent Lorna Young and the Commission, represented by its Agent Nicola Yerrell, at
the hearing on 26 June 2007,
gives the following

Judgment
I

Facts and procedure
1

By a letter dated 31 January 2007, registered at the Court on 7 February 2007,
Fürstliches Landgericht submitted two questions for an Advisory Opinion in a
criminal case pending before it against A (hereinafter the “Defendant”).

2

The Defendant was charged on 19 December 2006 with a series of criminal
offences in breach of the Liechtenstein Criminal Code (Liechtensteinisches
Strafgesetzbuch), namely the inflicting of bodily harm to another person (a
German national resident in Austria, hereinafter the “victim”), causing damage
to his property, permanent removal of his property and suppression of
documents that belonged to him.

3

The victim requested to be associated with the criminal proceedings as a
private intervener (Privatbeteiligter), claiming damages to the sum of 500.00
EUR. This request was made on his behalf by an Austrian lawyer practising
from Austria and registered with the Committee of the Vorarlberg Bar as a
“Rechtsanwalt”. The lawyer was listed in neither the register of Liechtenstein
lawyers, nor the register of European lawyers established in Liechtenstein.
Moreover, he has not taken an aptitude test pursuant to Article 54 et seq. of the
Liechtenstein Lawyers Act (Liechtensteinisches Rechtsanwaltsgesetz).

4

Since the Austrian lawyer had neither taken an aptitude test nor appointed a
local lawyer to act in conjunction with him before Fürstliches Landgericht, that
-- 252
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unter Berücksichtigung des Sitzungsberichts,
nach Anhörung der mündlichen Ausführungen der isländischen Republik, vertreten durch
ihren Bevollmächtigten Martin Eyjolfsson, des Fürstentums Liechtenstein, vertreten
durch die Bevollmächtigte Dr. Andrea Entner-Koch, das Königreich Norwegen, vertreten
durch den Bevollmächtigten Pål Wennerås, ESA, vertreten durch die Bevollmächtigte
Lorna Young, und die Kommission, vertreten durch die Bevollmächtigte Nicola Yerrell, in
der Sitzung vom 26. Juni 2007,
folgendes

Urteil
I

Sachverhalt und Verfahren
1

Mit Schreiben vom 31. Januar 2007, das am 7. Februar 2007 im Register der
Kanzlei des Gerichtshofs eingetragen wurde, hat das Fürstliche Landgericht
dem Gerichtshof zwei Fragen zur Vorabentscheidung in einer bei ihm gegen A
(im Folgenden: „der Angeklagte“) anhängigen Strafsache vorgelegt.

2

Am 19. Dezember 2006 wurden dem Angeklagten eine Reihe von Straftaten
im Sinne des liechtensteinischen Strafgesetzbuchs zur Last gelegt, und
zwar Körperverletzung gegen einen in Österreich ansässigen Deutschen (im
Folgenden: „der Geschädigte“), Sachbeschädigung, dauernde Sachentziehung
und Unterdrückung diesem gehörender Urkunden.

3

Der Geschädigte hat einen Antrag auf Anschluss an das Strafverfahren
als Privatbeteiligter gestellt und Schadenersatz in Höhe von EUR 500
gefordert. Dieser Antrag wurde von einem österreichischen und in Österreich
praktizierenden Rechtsanwalt, der im Verzeichnis der Rechtsanwaltskammer
Vorarlberg als Rechtsanwalt eingetragen ist, im Namen des Geschädigten
eingereicht. Der Rechtsanwalt war weder in die Liste der liechtensteinischen
Rechtsanwälte noch in die Liste der in Liechtenstein niedergelassenen
europäischen Rechtsanwälte eingetragen. Er hat auch keine Eignungsprüfung
gemäss Artikel 54 ff. des liechtensteinischen Rechtsanwaltsgesetzes
abgelegt.

4

Da der österreichische Rechtsanwalt weder eine Eignungsprüfung abgelegt noch
einen Einvernehmensanwalt für das Verfahren vor dem Fürstlichen Landgericht
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– der Kommission der Europäischen Gemeinschaften (Kommission), vertreten durch
Hans Christian Stovlbaek und Nicola Yerrell, Mitglieder des Juristischen Dienstes,
als Bevollmächtigte;

court has to make a decision whether or not to require him under Article 57a
of the Liechtenstein Lawyers Act to appoint a local lawyer to act in conjunction
with him.
5

Fürstliches Landgericht referred the following questions to the Court:
1.	 Is a provision such as that of Article 57a of the Liechtenstein Lawyers Act
(Rechtsanwaltsgesetz), according to which, in proceedings in which a
party is represented by a lawyer or a defending counsel must be engaged,
the European lawyer providing services must call in a local lawyer to act
in conjunction with pursuant to Article 49 of the Liechtenstein Lawyers
Act, compatible with the provisions of the EEA Agreement relating to the
freedom to provide services (Article 36(1) of the EEA Agreement), and in
particular with Council Directive 77/249/EEC of 22 March 1977 to facilitate
the effective exercise by lawyers of freedom to provide services, and
specifically with the second indent of Article 5 thereof?
2.	 In case the EFTA Court answers the first question in the negative: may a
provision of national law such as that of Article 57a of the Liechtenstein
Lawyers Act which fails appropriately to transpose into national law a
directive adopted in pursuance of Article 7 litra b of the EEA Agreement,
such as the directive mentioned in Question 1, nevertheless be applied in
a State which is a Contracting Party to the EEA Agreement?

II

Legal background
National Law
6

According to Section 32 of the Liechtenstein Code of Criminal Procedure
(Liechtensteinische Strafprozessordnung), any person who sustains damage to
his rights, owing to a crime or an offence that must compulsorily be prosecuted,
may associate himself with the criminal proceedings as a private intervener by
virtue of his claims under private law. Under Section 34 of the Code of Criminal
Procedure, a private intervener may either conduct his own case or use an
agent. The Code of Criminal Procedure does not include provisions to the
effect that only lawyers can act as agents for a private intervener.

7

Article 55 of the Liechtenstein Lawyers Act lays down the basic principle that
EEA nationals who are entitled to act professionally as lawyers in their State
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250--

5

Das Fürstliche Landgericht hat dem Gerichtshof folgende Fragen vorgelegt:
1.	 Ist eine Bestimmung wie die des Artikel 57a des liechtensteinischen
Rechtsanwaltsgesetzes, wonach in Verfahren, in denen sich die Partei
durch einen Rechtsanwalt vertreten lässt oder ein Verteidiger beigezogen
werden muss, der dienstleistungserbringende europäische Rechtsanwalt
einen Einvernehmensanwalt nach Artikel 49 des liechtensteinischen
Rechtsanwaltsgesetzes beiziehen muss, mit den Bestimmungen des EWRAbkommens über den freien Dienstleistungsverkehr (Artikel 36 Absatz 1
des EWR-Abkommens), insbesondere mit der Richtlinie 77/249/EWG des
Rates vom 22. März 1977 zur Erleichterung der tatsächlichen Ausübung
des freien Dienstleistungsverkehrs der Rechtsanwälte, und konkret mit
deren Artikel 5, 2. Spiegelstrich, vereinbar?
2.	 Für den Fall, dass im Gutachten des EFTA-Gerichtshofs die erste Frage
mit nein beantwortet wird: Darf eine nationale Rechtsvorschrift wie die des
Artikels 57a des liechtensteinschen Rechtsanwaltsgesetzes, die eine nach
Artikel 7 lit. b des EWR-Abkommens übernommene Richtlinie wie die in
Frage 1 erwähnte, nicht ordnungsgemäβ in das nationale Recht umsetzt,
von einem Gericht eines Vertragsstaates des EWR-Abkommens noch
angewendet werden?

II	Rechtlicher Hintergrund
Nationales Recht
6

Gemäss § 32 der liechtensteinischen Strafprozessordnung kann jeder durch
ein Verbrechen oder ein von Amts wegen zu verfolgendes Vergehen in
seinen Rechten Geschädigte sich wegen seiner privatrechtlichen Ansprüche
als Privatbeteiligter dem Strafverfahren anschliessen. Gemäss § 34 der
Strafprozessordnung kann der Privatbeteiligte seine Sache selbst oder durch
einen Bevollmächtigten führen. Die Strafprozessordnung enthält keine
Vorschriften dahingehend, dass nur Rechtsanwälte als Bevollmächtigte für
einen Privatbeteiligten auftreten können.

7

Artikel 55 des liechtensteinischen Rechtsanwaltsgesetzes bestimmt als
Grundprinzip, dass Angehörige eines EWR-Staates, die berechtigt sind,
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beigezogen hat, ist dieses Gericht zur Entscheidung darüber berufen, ob es
ihm gemäss Artikel 57a des liechtensteinischen Rechtsanwaltsgesetzes die
Benennung eines in die liechtensteinsche Rechtsanwaltsliste eingetragenen
Einvernehmensanwalts aufgibt.

of origin are temporarily permitted to practice their profession in Liechtenstein
on a cross-border basis. However, Article 57a of the Liechtenstein Lawyers
Act requires a European lawyer providing services in Liechtenstein to act in
conjunction with a local lawyer under certain circumstances. That provision
reads as follows:
In proceedings in which the party is represented by a lawyer, or a defending
counsel must be engaged, the European lawyer providing services shall act
in conjunction with a local lawyer pursuant to Article 49 of the Liechtenstein
Lawyers Act. This requirement shall not apply if the European lawyer
providing services has passed the aptitude test (Articles 54 et seq.).
8

Failure by a lawyer to comply with the requirement of Article 57a of the
Liechtenstein Lawyers Act would be failing to comply with a professional
obligation, which might constitute a disciplinary offence under Article 31(1) of
the Liechtenstein Lawyers Act. Moreover, the lawyer would not be entitled to
remuneration under the Legal Agents Remuneration Scale Act (Gesetz über
den Tarif für Rechtsanwälte und Rechtsagenten) as he would, according to
paragraph 2 of Article 49 of the Liechtenstein Lawyers Act, be deemed not to
be acting as a lawyer.

9

Article 49 of the Liechtenstein Lawyers Act reads as follows:
1) In proceedings in which the party is represented by a lawyer or in which
a defending counsel must be engaged, the established European lawyer
may act as the representative or defending counsel of a party only in
conjunction with a lawyer included in the register of lawyers (a lawyer
acting in conjunction). (…)
2) (…) Procedural acts for which evidence of the conjunction situation has not
been furnished at the time when they are performed shall be deemed not
to have been performed by a lawyer. (…)

EEA Law
10

36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on freedom to provide services within the territory of the Contracting
Parties in respect of nationals of EC Member States and EFTA States who are
-- 256
251--

In Verfahren, in denen sich die Partei durch einen Rechtsanwalt
vertreten lässt oder ein Verteidiger beigezogen werden muss, muss der
dienstleistungserbringende europäische Rechtsanwalt einen Einvernehmensanwalt nach Artikel 49 des liechtensteinischen Rechtsanwaltsgesetzes
beiziehen. Dies gilt nicht, wenn der dienstleistungserbringende europäische
Rechtsanwalt die Eignungsprüfung (Art 54 ff.) erfolgreich abgelegt hat.
8

Erfüllte ein dienstleistungserbringender Rechtsanwalt die Voraussetzungen des
Artikels 57a des liechtensteinischen Rechtsanwaltsgesetzes nicht, so verletzte
er eine Standespflicht, was als Disziplinarvergehen gemäss Artikel 31 Absatz
1 des liechtensteinischen Rechtsanwaltsgesetzes gewertet werden könnte.
Ferner hätte der Rechtsanwalt nach dem liechtensteinischen Gesetz über
den Tarif für Rechtsanwälte und Rechtsagenten keinen Vergütungsanspruch,
weil seine Handlungen gemäss Artikel 49 Absatz 2 des liechtensteinischen
Rechtsanwaltsgesetzes nicht als von einem Rechtsanwalt vorgenommen
angesehen würden.

9

Artikel 49 des liechtensteinischen Rechtsanwaltsgesetzes lautet:
1) In Verfahren, in denen sich die Partei durch einen Rechtsanwalt
vertreten lässt oder ein Verteidiger beigezogen werden muss, darf der
niedergelassene europäische Rechtsanwalt als Vertreter oder Verteidiger
einer Partei nur im Einvernehmen mit einem in der Rechtsanwaltsliste
eingetragenen Rechtsanwalt (Einvernehmensanwalt) handeln. (…)
2) (…) Verfahrenshandlungen, für die der Nachweis des Einvernehmens
im Zeitpunkt ihrer Vornahme nicht vorliegt, gelten als nicht von einem
Rechtsanwalt vorgenommen. (…)

EWR-Recht
10

Artikel 36 Absatz 1 EWRA lautet:
Im Rahmen dieses Abkommens unterliegt der freie Dienstleistungsverkehr
im Gebiet der Vertragsparteien für Angehörige der EG-Mitgliedstaaten und
der EFTA-Staaten, die in einem anderen EG-Mitgliedstaat beziehungsweise
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als Rechtsanwalt in ihrem Herkunftsstaat beruflich tätig zu sein, zur
vorübergehenden grenzüberschreitenden Berufsausübung in Liechtenstein
zugelassen sind. Jedoch verlangt Artikel 57a des liechtensteinischen
Rechtsanwaltsgesetzes, dass ein europäischer Rechtsanwalt, der in
Liechtenstein Dienstleistungen erbringt, unter bestimmten Umständen einen
Einvernehmensanwalt beiziehen muss. Die Vorschrift lautet:

established in an EC Member State or an EFTA State other than that of the
person for whom the services are intended.
11

According to Article 37(1)(d) EEA, the notion of “services” includes the
“activities of the professions”.

12

Article 37(2) EEA states that without prejudice to the provisions of Chapter 2
(right of establishment), “the person providing a service may, in order to do so,
temporarily pursue his activity in the State where the service is provided, under
the same conditions as are imposed by that State on its own nationals.”

13

According to Article 39 EEA, the provisions of inter alia Article 30 EEA shall
apply to the matters covered by Chapter 3 (services) of the Agreement.
According to Article 30 EEA, the Contracting Parties shall take the necessary
measures, contained in Annex VII to the Agreement in order to make it easier
for persons to take up and pursue activities as workers and self-employed
persons.

14

According to its Article 1, Directive 77/249/EEC of 22 March 1977 to facilitate
the effective exercise by lawyers of freedom to provide services (hereinafter
“the Directive”, OJ 1977 L 78, p. 17), referred to at point 2 of Annex VII EEA
on mutual recognition of professional qualifications, applies to the activities of
lawyers pursued by way of provision of services.

15

A “lawyer” is defined in Article 1(2) of the Directive as any person entitled to
pursue his professional activities under certain national designations, which, in
the case of Austria, includes the designation of “Rechtsanwalt”.

16

According to Article 2 of the Directive, each Contracting Party shall recognise
as a lawyer for the purpose of pursuing services any person listed in Article
1(2) of the Directive.

17

Article 4(1) of the Directive provides that activities relating to the representation
of a client in legal proceedings or before public authorities shall be pursued in
each host State under the conditions laid down for lawyers established in that
State, with the exception of any condition requiring residence, or registration
with a professional organisation, in that State.
-- 258
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11

Gemäss Artikel 37 Absatz 1 lit. d EWRA schliesst der Begriff der Dienstleistungen
freiberufliche Tätigkeiten ein.

12

Artikel 37 Absatz 2 EWRA bestimmt, dass unbeschadet der Vorschriften des
Kapitels 2 (Niederlassungsrecht) “der Leistende zwecks Erbringung seiner
Leistungen seine Tätigkeit vorübergehend in dem Staat ausüben [kann], in
dem die Leistung erbracht wird, und zwar unter den Voraussetzungen, welche
dieser Staat für seine eigenen Angehörigen vorschreibt.“

13

Gemäss Artikel 39 EWRA findet unter anderem Artikel 30 EWRA auf das in
Kapitel 3 (Dienstleistungen) geregelte Sachgebiet Anwendung. Laut Artikel
30 EWRA treffen die Vertragsparteien die erforderlichen Massnahmen nach
Anhang VII zum Abkommen, um Arbeitnehmern und selbständig Erwerbstätigen
die Aufnahme und Ausübung von Erwerbstätigkeiten zu erleichtern.

14

Gemäss Artikel 1 der Richtlinie 77/249/EWG vom 22. März 1977 zur
Erleichterung der tatsächlichen Ausübung des freien Dienstleistungsverkehrs
der Rechtsanwälte (ABl. 1977 Nr. L 78, S. 17; im Folgenden: „die Richtlinie”), auf
die unter Punkt 2 des Anhangs VII EWRA über die gegenseitige Anerkennung
beruflicher Befähigungsnachweise Bezug genommen wird, ist die Richtlinie
auf die in Form der Dienstleistung ausgeübten Tätigkeiten der Rechtsanwälte
anwendbar.

15

Als „Rechtsanwalt” wird in Artikel 1 Absatz 2 der Richtlinie jede Person definiert,
die ihre beruflichen Tätigkeiten unter bestimmten nationalen Bezeichnungen
auszuüben berechtigt ist, was im Falle Österreichs die Bezeichnung
„Rechtsanwalt“ einschliesst.

16

Gemäss Artikel 2 der Richtlinie erkennt jede Vertragspartei für die Ausübung
von Dienstleistungen alle unter Artikel 1 Absatz 2 der Richtlinie aufgeführten
Personen als Rechtsanwalt an.

17

Artikel 4 Absatz 1 der Richtlinie sieht vor, dass die mit der Vertretung
eines Mandanten im Bereich der Rechtspflege oder vor Behörden
zusammenhängenden Tätigkeiten im jeweiligen Aufnahmestaat unter den
für die in diesem Staat niedergelassenen Rechtsanwälte vorgesehenen
Bedingungen ausgeübt werden, wobei die Erfordernisse des Wohnsitzes sowie
der Zugehörigkeit zu einer Berufsorganisation in diesem Staat ausgeschlossen
sind.
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in einem anderen EFTA-Staat als demjenigen des Leistungsempfängers
ansässig sind, keinen Beschränkungen.

18

Pursuant to Article 4(2) of the Directive the rules of the professional conduct of
the host State must be observed, without prejudice to the lawyer’s obligations
in his home State.

19

Article 5 of the Directive reads:
For the pursuit of activities relating to the representation of a client in legal
proceedings, a Member State may require lawyers to whom Article 1 applies:
– (…);
– to work in conjunction with a lawyer who practices before the judicial
authority in question and who would, where necessary, be answerable to
that authority, or with an “avoué” or “procuratore” practising before it.

20

Article 3 EEA reads:
The Contracting Parties shall take all appropriate measures, whether general or
particular, to ensure fulfilment of the obligations arising out of this Agreement.
They shall abstain from any measure which could jeopardize the attainment of
the objectives of this Agreement.
Moreover, they shall facilitate cooperation within the framework of this
Agreement.

21

Article 7 EEA reads:
Acts referred to or contained in the Annexes to this Agreement or in decisions
of the EEA Joint Committee shall be binding upon the Contracting Parties and
be, or be made, part of their internal legal order as follows :
(a) an act corresponding to an EEC regulation shall as such be made part of
the internal legal order of the Contracting Parties;
(b) an act corresponding to an EEC directive shall leave to the authorities of
the Contracting Parties the choice of form and method of implementation.

22

Protocol 35 to the EEA Agreement on the implementation of EEA rules reads:
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Nach Artikel 4 Absatz 2 der Richtlinie hat der Rechtsanwalt neben den ihm
im Herkunftsstaat obliegenden Verpflichtungen die Standesregeln des
Aufnahmestaats einzuhalten.

19

Artikel 5 der Richtlinie lautet:
Für die Ausübung der Tätigkeiten, die mit der Vertretung und der Verteidigung
von Mandanten im Bereich der Rechtspflege verbunden sind, kann ein
Mitgliedstaat den unter Artikel 1 fallenden Rechtsanwälten als Bedingung
auferlegen:
– (…);
– dass sie im Einvernehmen entweder mit einem bei dem angerufenen
Gericht zugelassenen Rechtsanwalt, der gegebenenfalls diesem Gericht
gegenüber die Verantwortung trägt, oder mit einem bei diesem Gericht
tätigen “avoué“ oder “procuratore“ handeln.

20

Artikel 3 EWRA lautet:
Die Vertragsparteien treffen alle geeigneten Massnahmen allgemeiner
oder besonderer Art zur Erfüllung der Verpflichtungen, die sich aus diesem
Abkommen ergeben.
Sie unterlassen alle Massnahmen, welche die Verwirklichung der Ziele des
Abkommens gefährden könnten.
Sie fördern ausserdem die Zusammenarbeit im Rahmen dieses Abkommens.

21

Artikel 7 EWRA lautet:
Rechtsakte, auf die in den Anhängen zu diesem Abkommen oder in den
Entscheidungen des Gemeinsamen EWR-Ausschusses Bezug genommen
wird oder die darin enthalten sind, sind für die Vertragsparteien verbindlich und
Teil des innerstaatlichen Rechts oder in innerstaatliches Recht umzusetzen,
und zwar wie folgt:
(a) ein Rechtsakt, der einer EWG-Verordnung entspricht, wird als solcher in
das innerstaatliche Recht der Vertragsparteien übernommen;
(b) ein Rechtsakt, der einer EWG-Richtlinie entspricht, überlässt den
Behörden der Vertragsparteien die Wahl der Form und der Mittel zu ihrer
Durchführung.

22

Protokoll 35 zum EWR-Abkommen zur Durchführung der EWR-Bestimmungen
lautet:
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18

Whereas this Agreement aims at achieving a homogeneous European
Economic Area, based on common rules, without requiring any Contracting
Party to transfer legislative powers to any institution of the European Economic
Area; and
Whereas this consequently will have to be achieved through national
procedures;
Sole Article
For cases of possible conflicts between implemented EEA rules and other
statutory provisions, the EFTA States undertake to introduce, if necessary, a
statutory provision to the effect that EEA rules prevail in these cases.
23

Reference is made to the Report for the Hearing for a fuller account of the legal
framework, the facts, the procedure and the written observations submitted to
the Court, which are mentioned or discussed hereinafter only in so far as is
necessary for the reasoning of the Court.

III Findings of the Court
The first question
24

By its first question, the referring court essentially asks whether Article 36(1)
EEA and the Directive preclude a Contracting Party from requiring that in court
proceedings in which a party to the case is represented by a lawyer, or a
defending counsel must be engaged, a lawyer from another EEA State who
has not passed the national aptitude test must provide his or her service in
conjunction with a lawyer who is included in the national register of lawyers
(hereinafter “national lawyer”).

25

The Principality of Liechtenstein, ESA and the Commission, referring to Cases
427/85 Commission v Germany [1988] ECR 1123 and C-294/89 Commission
v France [1991] ECR I-3591, submit that a lawyer from another Contracting
Party providing services cannot be obliged to work in conjunction with a
national lawyer in proceedings for which the national legislation does not make
representation by a lawyer mandatory.
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in Anbetracht der Tatsache, dass dies folglich durch nationale Verfahren
erreicht werden muss;
	Einziger Artikel
Für Fälle möglicher Konflikte zwischen durchgeführten EWR-Bestimmungen
und sonstigen gesetzlichen Bestimmungen verpflichten sich die EFTAStaaten, nötigenfalls eine gesetzliche Bestimmung des Inhalts einzuführen,
dass in diesen Fällen die EWR-Bestimmungen vorgehen.
23

Für eine ausführlichere Darstellung des rechtlichen Hintergrunds, des
Sachverhalts, des Verfahrens und der beim Gerichtshof eingereichten
schriftlichen Erklärungen wird auf den Sitzungsbericht verwiesen. Darauf
wird im Folgenden nur insoweit eingegangen, wie es für die Begründung des
Gerichtshofs erforderlich ist.

III	Entscheidung des Gerichtshofs
Zur ersten Vorlagefrage
24

Mit der ersten Vorlagefrage möchte das nationale Gericht im Wesentlichen
wissen, ob Artikel 36 Absatz 1 EWRA und die Richtlinie es einer Vertragspartei
verwehren, zu verlangen, dass in Gerichtsverfahren, in denen eine Partei sich
durch einen Rechtsanwalt vertreten lässt oder ein Verteidiger beigezogen werden
muss, ein Rechtsanwalt aus einem anderen EWR-Staat, der nicht die nationale
Eignungsprüfung abgelegt hat, seine Leistungen im Einvernehmen mit einem
Rechtsanwalt erbringen muss, der im nationalen Rechtsanwaltsverzeichnis
eingetragen ist (im Folgenden „nationaler Rechtsanwalt“).

25

Das Fürstentum Liechtenstein, ESA und die Kommission bringen unter
Bezugnahme auf die Rechtssachen 427/85 Kommission ./. Deutschland,
Slg. 1988, 1123 und C-294/89 Kommission ./. Frankreich, Slg. 1999, I-3591
vor, dass ein dienstleistungserbringender Rechtsanwalt aus einem anderen
Vertragsstaat nicht verpflichtet werden kann, in Verfahren, in denen nach
nationalem Recht kein Anwaltszwang herrscht, im Einvernehmen mit einem
nationalen Rechtsanwalt zu handeln.
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In Anbetracht der Tatsache, dass dieses Abkommen auf die Errichtung eines
homogenen Europäischen Wirtschaftsraums abzielt, der auf gemeinsamen
Regeln beruht, ohne dass von einer Vertragspartei verlangt wird, einem Organ
des Europäischen Wirtschaftsraums Gesetzgebungsbefugnisse zu übertragen
sowie;

26

Article 36(1) EEA prohibits any restriction on the free movement of services.
Pursuant to Article 37(2) EEA, the person providing a service may temporarily
pursue the activity in the State where the service is provided under the same
conditions as are imposed by that State on its own nationals.

27

The freedom to provide services is one of the fundamental principles of the
EEA Agreement. It may be restricted only by rules justified by overriding
requirements relating to the public interest and applicable to all persons and
businesses operating in the territory of the State where the service is provided.
Furthermore, the rules must be appropriate for securing the attainment of the
objective which they pursue and not go beyond what is necessary in order to
attain it (see Case 279/80 Webb [1981] ECR 3305, at paragraph 17 and Case
C-205/99 Analir and Others [2001] ECR I-1271, at paragraph 25).

28

The Directive lays down more detailed rules with respect to the provision of
services by lawyers. As stated in its preamble, it contains measures intended
to facilitate the effective pursuit of the activities of lawyers by way of provision
of services. The Directive must be interpreted in light of the general principles
enshrined in the EEA Agreement governing the freedom to provide services.

29

Article 4(1) of the Directive provides that the activity of representing a client in
legal proceedings in another EEA State must be pursued under the conditions
laid down for lawyers established in that State, with the exception of any
conditions requiring residence, or registration with a professional organisation,
in that State. Article 4(2) of the Directive provides that the rules of professional
conduct of the host State must be observed in the pursuit of those activities.

30

Article 5 of the Directive enables the EEA States to require lawyers from other
EEA States representing a client in legal proceedings to work in conjunction
with a national lawyer. The scope of this exemption from the main rule of the
Directive, as interpreted in light of the general principles of the EEA Agreement
referred to in paragraph 27 above, is limited to circumstances where
considerations relating to the public interest justify the obligation for a lawyer
-- 264
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Artikel 36 Absatz 1 EWRA untersagt jegliche Einschränkung des freien
Dienstleistungsverkehrs. Artikel 37 Absatz 2 EWR bestimmt, dass der
Leistende zwecks Erbringung seiner Leistungen seine Tätigkeit vorübergehend
in dem Staat ausüben kann, in dem die Leistung erbracht wird, und zwar unter
den Voraussetzungen, welche dieser Staat für seine eigenen Angehörigen
vorschreibt.

27

Die Dienstleistungsfreiheit ist einer der fundamentalen Grundsätze des EWRAbkommens. Sie darf nur durch Regeln eingeschränkt werden, die durch
übergeordnete Erfordernisse des öffentlichen Interesses gerechtfertigt sind
und die für alle Personen und Unternehmen gelten, welche im Gebiet des
Staates tätig sind, in dem die Dienstleistung erbracht wird. Ferner müssen
die Vorschriften geeignet sein, das angestrebte Ziel zu erreichen und sich auf
das hierfür unbedingt notwendige Mass beschränken (vgl. Rs. 279/80 Webb
[1981] Slg. 3305, Rn 17 und Rs. C-205/99 Analir u.a. [2001] Slg. I-1271, Rn
25).

28

Die Richtlinie enthält detaillierte Vorschriften zur Erbringung von
Dienstleistungen durch Rechtsanwälte. Wie in der Präambel ausgeführt, betrifft
sie Massnahmen zur Erleichterung der tatsächlichen Ausübung der Tätigkeiten
eines Rechtsanwalts im freien Dienstleistungsverkehr. Die Richtlinie ist im
Lichte der im EWR-Abkommen verankerten allgemeinen Prinzipien zum freien
Dienstleistungsverkehr auszulegen.

29

Artikel 4 Absatz 1 der Richtlinie bestimmt, dass die mit der Vertretung eines
Mandanten im Bereich der Rechtspflege zusammenhängenden Tätigkeiten in
einem anderen EWR-Staat unter den für die in diesem Staat niedergelassenen
Rechtsanwälte vorgesehenen Bedingungen ausgeübt werden muss,
wobei die Erfordernisse des Wohnsitzes sowie der Zugehörigkeit zu einer
Berufsorganisation in diesem Staat ausgeschlossen sind. Nach Artikel 4
Absatz 2 der Richtlinie hat der Rechtsanwalt neben den ihm im Herkunftsstaat
obliegenden Verpflichtungen die Standesregeln des Aufnahmestaats
einzuhalten.

30

Artikel 5 der Richtlinie erlaubt es den EWR-Staaten, Rechtsanwälten aus
anderen EWR-Staaten, die einen Mandanten im Bereich der Rechtspflege
vertreten, aufzuerlegen, im Einvernehmen mit einem nationalen Rechtsanwalt
zu handeln. Der Umfang dieser Ausnahme von der generellen Regel der
Richtlinie ist, entsprechend der Auslegung im Lichte der vorstehend in Rn. 27
ausgeführten allgemeinen Prinzipien des EWR-Abkommens, auf Umstände
255 - 265
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26

to work in conjunction with a national lawyer. Such considerations do not exist
in court proceedings for which representation by a lawyer is not mandatory
(see for comparison Cases 427/85 Commission v Germany, at paragraph 14
and 294/89 Commission v France, at paragraph 19). Therefore, a provision of
national law that requires lawyers from other EEA States to work in conjunction
with a national lawyer in court proceedings for which representation by a lawyer
is not mandatory infringes Article 36(1) and the Directive.
31

In light of the above, the answer to the first question must be that a provision
of national law, according to which, in court proceedings in which a party is
represented by a lawyer or a defending counsel must be engaged, a lawyer
from another EEA State providing services must call in a national lawyer to
act in conjunction with him or her, does not fall under Article 5 of the Directive
and is incompatible with Article 36(1) EEA and the Directive if it requires the
appointment of a national lawyer in cases where representation by a lawyer is
not mandatory.

The second question
32

The second question from the national court is whether a provision of national
law such as that of Article 57a of the Liechtenstein Lawyers Act, which fails
appropriately to transpose into national law a directive adopted in pursuance
of Article 7 litra b of the EEA Agreement, may nevertheless be applied by a
court of a State which is a Contracting Party to the EEA Agreement. An answer
to the second question is requested should the answer to the first question be
in the negative.

33

In this context, the second question can also be formulated as follows: does
the EEA Agreement require that a provision of a directive that has been made
part of the EEA Agreement be directly applicable and take precedence over a
national rule that fails to transpose the relevant EEA rule correctly into national
law?

34

As a preliminary remark, the Court notes that it is not for it to assess under
the advisory opinion procedure whether national law is compatible with EEA
law. In a case such as the one at hand, this assessment must be made by the
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31

Angesichts des Vorgesagten ist die erste Frage dahingehend zu beantworten,
dass eine nationale Rechtsvorschrift, wonach in Verfahren, in denen sich
eine Partei durch einen Rechtsanwalt vertreten lässt oder ein Verteidiger
beigezogen werden muss, ein dienstleistungserbringender Rechtsanwalt aus
einem anderen EWR-Staat einen nationalen Einvernehmensanwalt beiziehen
muss, nicht unter Artikel 5 der Richtlinie fällt und daher nicht mit Artikel 36
Absatz 1 EWR-Abkommen und der Richtlinie vereinbar ist, sofern sie die
Beiziehung eines nationalen Rechtsanwalts in Fällen ohne Anwaltszwang
verlangt.

Zur zweiten Vorlagefrage
32

Die zweite Frage des nationalen Gerichts lautet, ob eine nationale
Rechtsvorschrift wie die des Artikels 57a des liechtensteinschen
Rechtsanwaltsgesetzes, die eine nach Artikel 7 lit. b des EWR-Abkommens
umzusetzende Richtlinie nicht ordnungsgemäβ in nationales Recht umgesetzt
hat, von einem Gericht eines Vertragsstaates des EWR-Abkommens trotzdem
angewendet werden darf. Die Beantwortung der zweiten Frage wird für den
Fall beantragt, dass die erste Frage negativ beschieden wird.

33

In diesem Zusammenhang lässt sich die zweite Frage auch wie folgt
formulieren: Verlangt das EWR-Abkommen, dass die Bestimmung einer
Richtlinie, die zum Bestandteil des EWR-Abkommens gemacht wurde, direkt
anwendbar ist und Vorrang vor einer nationalen Rechtsvorschrift geniesst,
welche die entsprechende EWR-Vorschrift nicht korrekt in nationales Recht
umgesetzt hat?

34

Der Gerichtshof stellt einleitend fest, dass es in einem Vorlageverfahren nicht
seine Aufgabe ist, zu beurteilen, ob nationales Recht mit dem EWR-Recht
in Einklang steht. In einem Fall wie dem vorliegenden hat diese Beurteilung
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beschränkt, in denen Überlegungen, die sich auf das öffentliche Interesse
beziehen, die Verpflichtung des Rechtsanwalts zum Handeln im Einvernehmen
mit einem nationalen Rechtsanwalt rechtfertigen. Derartige Überlegungen
sind bei Gerichtsverfahren ohne Anwaltszwang nicht gegeben (vgl. Rs.
427/85 Kommission ./. Deutschland, Rn 14 sowie Rs. 294/89 Kommission ./.
Frankreich, Rn 19). Folglich verstösst eine nationale Rechtsvorschrift, die es
Rechtsanwälten aus anderen EWR-Staaten auferlegt, in Gerichtsverfahren
ohne Anwaltszwang im Einvernehmen mit einem nationalen Rechtsanwalt zu
handeln, gegen Artikel 36 Absatz 1 der Richtlinie.

national court on the basis of the Court’s answer to the first question. In this
respect, it is noted that there is no reference to the main Agreement in the
second question. Reference to Article 36(1) EEA is, however, made in the first
question from the national court. From the Court’s answer to that question, it
follows that to require a lawyer from another EEA State to work in conjunction
with a national lawyer in proceedings where representation by a lawyer is not
mandatory, constitutes a violation not only of Directive 77/249/EEC but also of
Article 36(1) of the main Agreement.

35

It has been submitted by the Principality of Liechtenstein that under the
Liechtenstein constitutional system, a Treaty ratified by the Principality is as
such part of the national legal order, and the request from the national court
makes it clear that Article 36(1) is applicable as such in Liechtenstein law. The
second question would therefore seem to be of practical importance only if the
referring court should come to the conclusion that even taking into account
Article 36(1) EEA, that court is unable to rule that the foreign lawyer in the case
at hand does not have to be assisted by a national lawyer.

36

The Republic of Iceland, the Principality of Liechtenstein and the Kingdom of
Norway, as well as ESA, submit that the EC law principles of direct effect and
primacy are not a part of EEA law. In that regard, reference is made to Protocol
35 EEA and Article 7 EEA as well as to case law of the Court. It is submitted
that Protocol 35 EEA is to be understood to the effect that EEA rules are only
to be accorded priority over national rules in so far as the EEA rules have
been implemented into national rules, and as such conflict with other national
rules. Furthermore, Protocol 35 EEA only concerns provisions that are framed
in a manner capable of creating rights and are unconditional and sufficiently
precise. Finally, all those who submitted observations to the Court expressed
the view that national courts should, as far as possible, interpret national rules
in such a way as to ensure conformity with the relevant EEA rules.

37

The EEA Agreement is based on the objectives of establishing a dynamic
and homogeneous European Economic Area and of ensuring individuals and
economic operators equal treatment and equal conditions of competition, as well
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35

Das Fürstentum Liechtenstein hat vorgetragen, dass nach der
liechtensteinischen Verfassung ein vom Fürstentum ratifizierter Vertrag als
solcher Bestandteil der nationalen Rechtsordnung wird, und die Vorlage des
nationalen Gerichts macht deutlich, dass Artikel 36 Absatz 1 EWRA nach
liechtensteinischen Recht als solcher anwendbar ist. Daher hätte die zweite
Frage nur dann praktische Relevanz, wenn das vorlegende Gericht zu dem
Schluss käme, dass es selbst unter Berücksichtigung von Artikel 36 Absatz
1 EWRA nicht entscheiden kann, dass ein ausländischer Rechtsanwalt im
vorliegenden Fall keinen Einvernehmensanwalt beizuziehen braucht.

36

Die isländische Republik, das Fürstentum Liechtenstein und das Königreich
Norwegen sowie ESA bringen vor, dass die gemeinschaftsrechtlichen
Grundsätze der unmittelbaren Wirksamkeit und des Vorrangs nicht Bestandteil
des EWR-Rechts sind. Hierzu wird auf Protokoll 35 EWR und Artikel 7
EWRA sowie auf die Rechtsprechung des Gerichtshofs verwiesen. Es wird
vorgebracht, Protokoll 35 EWR sei dahin zu verstehen, dass die EWRVorschriften nur insoweit Vorrang vor nationalen Vorschriften geniessen, als
sie in nationale Vorschriften umgesetzt worden sind und als solche anderen
nationalen Vorschriften entgegenstehen. Ferner betreffe Protokoll 35 EWR
lediglich Bestimmungen, die so gefasst sind, dass sie Rechte begründen
können sowie unbedingt und hinreichend bestimmt sind. Schliesslich
sollten nach Ansicht aller, die Stellungnahmen beim Gerichtshof eingereicht
haben, nationale Gerichte nationale Rechtsvorschriften soweit als möglich
dahingehend auslegen, dass Übereinstimmung mit den einschlägigen
Vorschriften des EWR-Rechts gewährleistet wird.

37

Das EWR-Abkommen fusst auf den Zielen, einen dynamischen und
homogenen Europäischen Wirtschaftsraum zu schaffen und den
Einzelnen und den Wirtschaftsteilnehmern Gleichbehandlung und gleiche
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durch das nationale Gericht auf der Grundlage der Antwort des Gerichtshofs
zur ersten Frage zu erfolgen. Hier ist anzumerken, dass die zweite Frage nicht
auf das Hauptabkommen Bezug nimmt. Die erste vom vorlegenden Gericht
gestellte Frage bezieht sich jedoch auf Artikel 36 Absatz 1 EWR-Abkommen.
Aus der Antwort des Gerichtshofs auf diese Frage ergibt sich, dass es eine
Verletzung sowohl der Richtlinie 77/249/EWG als auch des Artikels 36 Absatz 1
des Hauptabkommens darstellt, wenn einem Rechtsanwalt aus einem anderen
EWR-Mitgliedstaat in Verfahren, für die kein Anwaltszwang herrscht, auferlegt
wird, im Einvernehmen mit einem nationalen Rechtsanwalt zu handeln.

as adequate means of enforcement (see Case E-9/97 Sveinbjörnsdóttir [1998]
EFTA Ct. Rep. 95, at paragraphs 49 and 57, hereinafter “Sveinbjörnsdóttir”).
The EEA Agreement is an international treaty sui generis that contains a
distinct legal order of its own. The depth of integration of the EEA Agreement
is less far-reaching than under the EC Treaty, but the scope and objective of
the EEA Agreement goes beyond what is usual for an agreement under public
international law (see Sveinbjörnsdóttir, at paragraph 59 and Case E-4/01
Karlsson [2002] EFTA Ct. Rep. 240, at paragraph 25, hereinafter “Karlsson”).

38

The EEA Agreement establishes a particular system of means and mechanisms
in order to achieve the abovementioned objectives. Article 7 EEA and Protocol
35 EEA are part of this system. Article 7 EEA stipulates that Acts referred to
or contained in Annexes to the EEA Agreement or in decisions of the EEA
Joint Committee shall be binding upon the Contracting Parties and be, or be
made, part of their internal legal order. Protocol 35 EEA obliges the EFTA
States to introduce, if necessary, a statutory provision to the effect that, under
their national legal order, implemented EEA rules prevail in cases of possible
conflict with other statutory provisions.

39

Moreover, it is inherent in the objectives of the EEA Agreement referred
to in paragraph 37 above, as well as in Article 3 EEA, that national courts
are bound to interpret national law, and in particular legislative provisions
specifically adopted to transpose EEA rules into national law, as far as possible
in conformity with EEA law. Consequently, they must apply the interpretative
methods recognised by national law as far as possible in order to achieve the
result sought by the relevant EEA rule.

40

It follows from Article 7 EEA and Protocol 35 EEA that the EEA Agreement
does not entail transfer of legislative powers. In Karlsson, the Court held this to
mean that EEA law does not require that individuals and economic operators
can rely directly on non-implemented EEA rules before national courts (see
Karlsson, at paragraph 28). This applies to all EEA law, including provisions
of a directive such as the one at issue. Furthermore, this entails that EEA
-- 270
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38

Das EWR-Abkommen hat ein besonderes System von Mitteln und Mechanismen
zur Erreichung der vorgenannten Ziele geschaffen. Artikel 7 EWRA und
Protokoll 35 EWR sind Bestandteile dieses Systems. Artikel 7 EWRA bestimmt,
dass Rechtsakte, auf die in den Anhängen zum EWR-Abkommen oder in den
Entscheidungen des Gemeinsamen EWR-Ausschusses Bezug genommen
wird oder die darin enthalten sind, für die Vertragsparteien verbindlich und
Teil des innerstaatlichen Rechts bzw. in innerstaatliches Recht umzusetzen
sind. Protokoll 35 EWR verpflichtet die EFTA-Staaten, nötigenfalls eine
gesetzliche Bestimmung des Inhalts einzuführen, dass nach ihrem nationalen
Recht umgesetzte EWR-Vorschriften in Fällen eines möglichen Konflikts mit
sonstigen gesetzlichen Bestimmungen vorgehen.

39

Des weiteren ist es integraler Bestandteil der oben in Rn. 37 angeführten
Ziele des EWR-Abkommens sowie des Artikels 3 EWRA, dass die
nationalen Gerichte verpflichtet sind, innerstaatliche Vorschriften – vor
allem Bestimmungen, die spezifisch zu dem Zweck erlassen wurden, EWRVorschriften in nationales Recht umzusetzen – soweit wie möglich im Einklang
mit dem EWR-Recht auszulegen. Folglich müssen sie die im nationalen Recht
anerkannten Auslegungsmethoden so weit wie möglich anwenden, um das
von der einschlägigen EWR-Norm angestrebte Ergebnis zu erreichen.

40

Aus Artikel 7 EWRA und Protokoll 35 EWR folgt, dass das EWR-Abkommen
keine Übertragung von Gesetzgebungsbefugnissen mit sich bringt. In
Karlsson hat der Gerichtshof festgestellt, das bedeute, dass das EWR-Recht
nicht verlangt, dass sich Einzelne und Wirtschaftsteilnehmer vor nationalen
Gerichten unmittelbar auf nicht umgesetzte EWR-Vorschriften berufen könnten
(vgl. Karlsson, Rn 28). Das gilt für das gesamte EWR-Recht einschliesslich der
Bestimmungen einer Richtlinie wie der in Frage stehenden. Ferner bedeutet es,
dass das EWR-Recht nicht verlangt, dass nicht umgesetzte EWR-Vorschriften
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Wettbewerbsbedingungen sowie angemessene Mittel für deren Durchsetzung
zu garantieren (vgl. Rs. E-9/97 Sveinbjörnsdóttir [1998] EFTA Ct. Rep. 95,
Rn. 49 und 57, im Folgenden: “Sveinbjörnsdóttir”). Das EWR-Abkommen ist
ein internationaler Vertrag eigener Art, der eine eigenständige Rechtsordnung
enthält. Die Integrationstiefe des EWR-Abkommens geht weniger weit als
die des EG-Vertrages, aber der Anwendungsbereich und die Zielsetzung des
EWRA gehen über das hinaus, was für ein völkerrechtliches Abkommen üblich
ist (vgl. Sveinbjörnsdóttir, Rn. 59 und Rs. E-4/01 Karlsson [2002] EFTA Ct.
Rep. 240, Rn. 25, im Folgenden “Karlsson”).

law does not require that non-implemented EEA rules take precedence over
conflicting national rules, including national rules which fail to transpose the
relevant EEA rules correctly into national law.
41

It follows from the above that, in cases of conflict between national law and
non-implemented EEA law, the Contracting Parties may decide whether, under
their national legal order, national administrative and judicial organs can apply
the relevant EEA rule directly, and thereby avoid violation of EEA law in a
particular case. It also follows that the Contracting Parties may decide on
which administrative and judicial organs they confer such a power. However,
even Contracting Parties which have introduced principles of direct effect and
primacy of EEA law in their internal legal order remain under an obligation to
correctly transpose directives into national law.

42

Furthermore, the Court notes that in cases of violation of EEA law by a
Contracting Party, the Contracting Party is obliged to provide compensation
for loss and damage caused to individuals and economic operators, in
accordance with the principle of State liability which is an integral part of the
EEA Agreement, if the conditions laid down in Sveinbjörnsdóttir, at paragraphs
62 et seq. and Karlsson, at paragraphs 25 and 37−48, are fulfilled. Finally, ESA
has the power under Article 31 of the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of Justice to bring a
case concerning a violation of EEA law before the EFTA Court.

43

In light of the above, the answer to the second question must be that the EEA
Agreement does not require that a provision of a directive that has been made
part of the EEA Agreement is directly applicable and takes precedence over a
national rule that fails to transpose the relevant EEA rule correctly into national
law.

IV Costs
44

The costs incurred by the EEA Contracting Parties, ESA and the Commission
which have submitted observations to the Court, are not recoverable. Since
these proceedings are a step in the proceedings pending before Fürstliches
Landgericht, any decision on costs is a matter for that court.
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41

Aus dem Vorstehenden folgt, dass die Vertragsparteien bei einer Kollision von
nationalem und nicht umgesetztem EWR-Recht entscheiden können, ob nach
ihrem innerstaatlichen Recht nationale Verwaltungsorgane und Organe der
Rechtspflege die entsprechende EWR-Vorschrift direkt anwenden können,
um dadurch in einem bestimmten Fall eine Verletzung des EWR-Rechts
zu vermeiden. Ferner folgt hieraus, dass die Vertragsparteien entscheiden
können, welchen Verwaltungsorganen und Organen der Rechtspflege sie
diese Befugnis verleihen wollen. Jedoch bleiben auch Vertragsparteien,
welche die Grundsätze der Direktwirkung und des Vorrangs des EWR-Rechts
in ihrem innerstaatlichen Recht verankert haben, verpflichtet, die Richtlinien
ordnungsgemäss in nationales Recht umzusetzen.

42

Der Gerichtshof stellt weiter fest, dass eine Vertragspartei, welche das EWRRecht verletzt, verpflichtet ist, nach dem Grundsatz der Staatshaftung, der ein
integraler Bestandteil des EWR-Abkommens ist, den Schaden zu ersetzen,
den sie Einzelnen und Wirtschaftsteilnehmern zugefügt hat, sofern die in
Sveinbjörnsdóttir, Rn. 62 ff. und Karlsson, Rn. 25 und 37- 48 genannten
Voraussetzungen erfüllt sind. Schliesslich hat die EFTA-Überwachungsbehörde
nach Artikel 31 des Abkommens zwischen den EFTA-Staaten über die Errichtung
einer Überwachungsbehörde und eines Gerichtshofs die Kompetenz, eine
Abkommensverletzungsklage vor dem Gerichtshof zu erheben.

43

Angesichts des Vorgesagten muss die Antwort auf die zweite Fragen lauten,
dass das EWR-Abkommen nicht verlangt, dass die Bestimmung einer Richtlinie,
die zum Bestandteil des EWR-Abkommens gemacht wurde, direkt anwendbar
ist und Vorrang vor einer nationalen Rechtsvorschrift geniesst, welche die
betreffende EWR-Vorschrift nicht korrekt in nationales Recht umgesetzt hat.

IV Kosten
44

Die Auslagen der EWR-Vertragsparteien, der ESA und der Kommission, die vor
dem Gerichtshof Erklärungen abgegeben haben, sind nicht erstattungsfähig.
Da dieses Verfahren ein Zwischensstreit in einem beim Fürstlichen Landgericht
anhängigen Rechtsstreit ist, ist die Kostenentscheidung im übrigen Sache
dieses Gerichts.
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Vorrang vor entgegenstehenden nationalen Vorschriften haben, auch nicht
vor solchen, die entsprechende EWR-Vorschriften nicht ordnungsgemäss in
nationales Recht umgesetzt haben.

On those grounds,

THE COURT,
in answer to the questions referred to it by Fürstliches Landgericht hereby gives the
following Advisory Opinion:
1.

A provision of national law, according to which, in court proceedings in which
a party is represented by a lawyer or a defending counsel must be engaged,
a lawyer from another EEA State providing services must call in a national
lawyer to act in conjunction with him or her, does not fall under Article 5 of
Council Directive 77/249/EEC to facilitate the effective exercise by lawyers
of freedom to provide services, referred to at point 2 of Annex VII EEA, and
is incompatible with Article 36(1) EEA and the Directive if it requires the
appointment of a national lawyer in cases where representation by a lawyer is
not mandatory.

2.

The EEA Agreement does not require that a provision of a directive that
has been made part of the EEA Agreement is directly applicable and takes
precedence over a national rule that fails to transpose the relevant EEA rule
correctly into national law.

Carl Baudenbacher		Thorgeir Örlygsson

Henrik Bull

Delivered in open court in Luxembourg on 3 October 2007.
Skúli Magnússon 			

Carl Baudenbacher

Registrar				

President
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DER GERICHTSHOF
in Beantwortung der ihm vom Fürstlichen Landgericht vorgelegten Fragen folgendes
Gutachten:
1.	Eine nationale Rechtsvorschrift, wonach in Verfahren, in denen sich
eine Partei durch einen Rechtsanwalt vertreten lässt oder ein Verteidiger
beigezogen werden muss, ein dienstleistungserbringender Rechtsanwalt aus
einem anderen EWR-Staat einen nationalen Einvernehmensanwalt beiziehen
muss, fällt nicht unter Artikel 5 der Richtlinie 77/249/EWG zur Erleichterung
der tatsächlichen Ausübung des freien Dienstleistungsverkehrs der
Rechtsanwälte, auf die in Punkt 2 der Anlage VII EWR verwiesen wird, und
ist unvereinbar mit Artikel 36 Absatz 1 EWR-Abkommen und der Richtlinie,
soweit sie die Beiziehung eines nationalen Rechtsanwalts in Fällen ohne
Anwaltszwang verlangt.
2.	Das EWR-Abkommen verlangt nicht, dass die Bestimmung einer Richtlinie,
die zum Bestandteil des EWR-Abkommens gemacht wurde, direkt anwendbar
ist und Vorrang vor einer nationalen Rechtsvorschrift geniesst, welche die
betreffende EWR-Vorschrift nicht korrekt in nationales Recht umgesetzt hat.

Carl Baudenbacher

Thorgeir Örlygsson

Henrik Bull

Verkündet in öffentlicher Sitzung in Luxemburg am 3. Oktober 2007.
Skúli Magnússon			

Carl Baudenbacher

Kanzler				

Präsident
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Aus diesen Gründen erstellt

REPORT FOR THE HEARING
in Case E-1/07
REQUEST to the Court under Article 34 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice by Fürstliches
Landgericht (Princely Court of Justice), Liechtenstein, in criminal proceedings against
A
concerning the interpretation of the rules on the freedom to provide services in the EEA,
and in particular Council Directive 77/249/EEC of 22 March 1977 to facilitate the effective
exercise by lawyers of freedom to provide services.

I

Introduction
1.

II

By a letter dated 31 January 2007, registered at the Court on 7 February 2007,
Fürstliches Landgericht made a request for an Advisory Opinion in a criminal
case pending before it against A (hereinafter the “Defendant”).

Facts and legal background
2.

The case concerns criminal proceedings brought by the Public Prosecutor in
Liechtenstein against the Defendant, who is a Liechtenstein national. The
Defendant was charged on 19 December 2006 with a series of criminal offences
in breach of the Liechtenstein Criminal Code (Liechtenstein Strafgesetzbuch),
namely the inflicting of bodily harm to Thomas Widenbauer (a German national
resident in Austria), causing damage to his property, permanent removal of his
property and suppression of documents that belonged to him.

3.

According to Section 32 of the Liechtenstein Code of Criminal Procedure
(Liechtenstein Strafprozessordnung), any person who sustains damage to his
rights, owing to a crime or an offence that must compulsorily be prosecuted,
may associate himself with the criminal proceedings by virtue of his claims
under private law as a private intervener (Privatbeteiligter). Under Section 34
of the Code of Criminal Procedure, a private intervener may either conduct
his own case or use an agent. The Code of Criminal Procedure does not
include provisions to the effect that only lawyers can act as agents for a private
intervener.
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in der Rechtssache E-1/07
ANTRAG des Fürstlichen Landgerichts des Fürstentums Liechtenstein an den
Gerichtshof gemäß Artikel 34 des Abkommens der EFTA-Staaten über die Errichtung
einer Überwachungsbehörde und eines Gerichtshofs in dem Strafverfahren gegen
A
betreffend die Auslegung der Vorschriften über den freien Dienstleistungsverkehr im
EWR, und insbesondere der Richtlinie 77/249/EWG des Rates vom 22. März 1977
zur Erleichterung der tatsächlichen Ausübung des freien Dienstleistungsverkehrs der
Rechtsanwälte.
I	Einleitung
1.

II

Mit Schreiben vom 31. Januar 2007, das am 7. Februar 2007 im Register
der Gerichtskanzlei eingetragen wurde, hat das Fürstliche Landgericht die
Erstellung eines Gutachtens zur Vorabentscheidung in einer bei ihm gegen A
(im folgenden: „der Angeklagte“) anhängigen Strafsache beantragt.

Sachverhalt und rechtlicher Hintergrund
2.

Der Fall betrifft ein durch den Staatsanwalt in Liechtenstein gegen den
Angeklagten eingeleitetes Strafverfahren. Der Angeklagte ist liechtensteinischer
Staatsangehöriger. Mit Datum vom 19. Dezember 2006 wurden demAngeklagten
eine Reihe von Straftaten gemäß dem liechtensteinischen Strafgesetzbuch zur
Last gelegt, und zwar die Körperverletzung an Thomas Widenbauer (einem in
Österreich ansässigen Deutschen), die Sachbeschädigung und die dauernde
Sachentziehung in Bezug auf dessen Eigentum und die Unterdrückung ihm
gehörender Urkunden.

3.

Gemäß § 32 der liechtensteinischen Strafprozessordnung kann jeder durch
ein Verbrechen oder ein von Amts wegen zu verfolgendes Vergehen in
seinen Rechten Verletzte sich wegen seiner privatrechtlichen Ansprüche
als Privatbeteiligter dem Strafverfahren anschließen. Gemäß § 34 der
Strafprozessordnung kann der Privatbeteiligte seine Sache selbst oder
durch einen Bevollmächtigten führen. Die Strafprozessordnung enthält keine
Vorschriften dahingehend, dass nur Rechtsanwälte als Bevollmächtigte für
einen Privatbeteiligten auftreten können.
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SITZUNGSBERICHT

4.

Thomas Widenbauer, who according to the charges laid by the Liechtenstein
Public Prosecutor’s office was the victim of the offences the Defendant
is alleged to have committed, made a request to be associated with the
criminal proceedings as a private intervener, claiming damages to the sum of
500.00 EUR. This request was made on his behalf by Dr Stefan Denifl, an
Austrian lawyer practising from Austria and registered with the Committee
of Vorarlberg Bar as a “Rechtsanwalt”. Dr Denifl was listed in neither the
register of Liechtenstein lawyers, nor the register of European lawyers
established in Liechtenstein. Moreover, he has not taken an aptitude test
pursuant to Article 54 et seq. of the Liechtenstein Lawyers Act (Liechtenstein
Rechtsanwaltsgesetz).

5.

Article 55 of the Liechtenstein Lawyers Act lays down the basic principle that
EEA nationals who are entitled to act professionally as lawyers in their State
of origin are temporarily permitted to practice their profession in Liechtenstein
on a cross-border basis. However, Article 57a of the Liechtenstein Lawyers
Act requires a European lawyer providing services in Liechtenstein to act in
conjunction with a local lawyer under certain circumstances. The provision
reads as follows:

In proceedings in which the party is represented by a lawyer, or a defending
counsel must be engaged, the European lawyer providing services shall act
in conjunction with a local lawyer pursuant to Article 49 of the Liechtenstein
Lawyers Act. This requirement shall not apply if the European lawyer
providing services has passed the aptitude test (Articles 54 et seq.)

6.

Since Dr Denifl had neither taken an aptitude test nor appointed a local lawyer
to act in conjunction with him before Fürstliches Landgericht, that court has
to make a decision whether or not to require him under Article 57a of the
Liechtenstein Lawyers Act to appoint a local lawyer to act in conjunction with
him. Failure by the lawyer to comply with this requirement would be failing
to comply with a professional obligation, which might constitute disciplinary
offence under Article 31(1) of the Liechtenstein Lawyers Act. Moreover, he
would not be entitled to remuneration under the Legal Agents Remuneration
-- 278
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Thomas Widenbauer, der laut Anklage Geschädigter der durch den
Angeklagten begangenen Vergehen sein soll, hat einen Antrag auf Anschluss
an das Strafverfahren als Privatbeteiligter eingereicht und Schadensersatz in
Höhe von EUR 500 gefordert. Diesen Antrag hat Dr. Stefan Denifl in seinem
Namen eingereicht, ein österreichischer und in Österreich praktizierender
Rechtsanwalt, der im Verzeichnis der Rechtsanwaltskammer Vorarlberg
als Rechtsanwalt eingetragen ist. Dr. Denifl war weder in der Liste der
liechtensteinischen Rechtsanwälte noch in der Liste der in Liechtenstein
niedergelassenen europäischen Rechtsanwälte eingetragen. Darüber hinaus
hat er auch keine Eignungsprüfung gemäß Artikel 54 ff. des liechtensteinischen
Rechtsanwaltsgesetzes abgelegt.

5.

Artikel 55 des liechtensteinischen Rechtsanwaltsgesetzes bestimmt als
Grundprinzip, dass Angehörige eines EWR-Staates, die berechtigt sind, als
Rechtsanwalt in ihrem Herkunftsstaat beruflich tätig zu sein, zur vorübergehenden
grenzüberschreitenden Berufsausübung in Liechtenstein zugelassen sind.
Jedoch verlangt Artikel 57a des liechtensteinischen Rechtsanwaltsgesetzes,
dass ein in Liechtenstein dienstleistungserbringender europäischer
Rechtsanwalt unter bestimmten Umständen einen Einvernehmensanwalt
beiziehen muss. Die Vorschrift lautet wie folgt:
In Verfahren, in denen sich die Partei durch einen Rechtsanwalt
vertreten lässt oder ein Verteidiger beigezogen werden muss, muss
der dienstleistungserbringende europäische Rechtsanwalt einen
Einvernehmensanwalt nach Artikel 49 des liechtensteinischen
Rechtsanwaltsgesetzes beiziehen. Dies gilt nicht, wenn der
dienstleistungserbringende europäische Rechtsanwalt die Eignungsprüfung
(Art 54 ff.) erfolgreich abgelegt hat.

6.

Da Dr. Denifl weder eine Eignungsprüfung abgelegt noch für das Verfahren
vor dem Fürstlichen Landgericht einen Einvernehmensanwalt beigezogen
hat, ist dieses Gericht zu einer Entscheidung darüber berufen, ob es ihm
gemäß Artikel 57a des liechtensteinischen Rechtsanwaltsgesetzes die
Benennung eines in die liechtensteinsche Rechtsanwaltsliste eingetragenen
Einvernehmensanwalts aufgibt. Käme der dienstleistungserbringende
Rechtsanwalt einem entsprechenden Beschluss nicht nach, verletzte er eine
Standespflicht, was als Disziplinarvergehen gemäß Artikel 31 Absatz 1 des
liechtensteinischen Rechtsanwaltsgesetzes gewertet werden könnte. Ferner
hätte er nach dem liechtensteinischen Gesetz über den Tarif für Rechtsanwälte
262 - 279
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4.

Scale Act (Gesetz über den Tarif für Rechtsanwälte und Rechtsagenten) as he
would, according to paragraph 2 of Article 49 of the Liechtenstein Lawyers Act
be deemed not to be acting as a lawyer.
7.

Article 49 of the Liechtenstein Lawyers Act reads as follows:
1) In proceedings in which the party is represented by a lawyer or in which
a defending counsel must be engaged, the established European lawyer may
act as the representative or defending counsel of a party only in conjunction
with a lawyer included in the register of lawyers (a lawyer acting in conjunction).
(…)
2) (…)Procedural acts for which evidence of the conjunction situation has
not been furnished at the time when they are performed shall be deemed not
to have been performed by a lawyer. (…)

1
2
3

8.

In view of Council Directive 77/249/EEC of 22 March 1977 to facilitate the
effective exercise by lawyers of freedom to provide services, and the judgment
of Court of Justice in Case 427/85 Commission v Germany1, the Fürstliches
Landgericht decided that it was necessary to request an advisory opinion from
the EFTA Court in order for the proceedings pending before it to be continued.
This was held to be necessary specifically for the purposes of deciding whether
the lawyer providing services must call in a local lawyer to act in conjunction
with him.

9.

Should the EFTA Court conclude in its advisory opinion that the Liechtenstein
Lawyers Act is not compatible with Directive 77/249/EEC of 22 March 1977 to
facilitate the effective exercise by lawyers of freedom to provide services, the
Fürstliches Landgericht states that the question arises whether directives, in
so far as they have been transposed into national law, must be applied directly
and call for the conflicting provision to be set aside, in fact, ex officio. The
national court refers to Case 103/88 Fratelli2and Case C-312/93 Peterbroeck3
in this respect.

Case 427/85 Commission v Germany [1988] ECR 1123.
Case 103/88 Fratelli [1989] ECR 1839.
Case C-312/93 Peterbroeck [1995] ECR I-4599.
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7.

Artikel 49 des liechtensteinischen Rechtsanwaltsgesetzes lautet:
1) In Verfahren, in denen sich die Partei durch einen Rechtsanwalt vertreten
lässt oder ein Verteidiger beigezogen werden muss, darf der niedergelassene
europäische Rechtsanwalt als Vertreter oder Verteidiger einer Partei nur
im Einvernehmen mit einem in der Rechtsanwaltsliste eingetragenen
Rechtsanwalt (Einvernehmensanwalt) handeln. (…)
2) (…)Verfahrenshandlungen, für die der Nachweis des Einvernehmens
im Zeitpunkt ihrer Vornahme nicht vorliegt, gelten als nicht von einem
Rechtsanwalt vorgenommen. (…)

1
2
3

8.

Mit Blick auf die Richtlinie 77/249/EWG des Rates vom 22. März 1977 zur
Erleichterung der tatsächlichen Ausübung des freien Dienstleistungsverkehrs
der Rechtsanwälte und das Urteil des Gerichtshofs der Europäischen
Gemeinschaften (im Folgenden „EuGH“) in der Rechtssache 427/85
Kommission ./. Deutschland1 hat das Fürstliche Landgericht entschieden,
dass die Einholung einer Vorabentscheidung des EFTA-Gerichtshofs für
die Fortsetzung des bei ihm anhängigen Verfahrens erforderlich ist. Die
Erforderlichkeit folgt insbesondere aus der anstehenden Entscheidung darüber,
ob der dienstleistungserbringende Rechtsanwalt einen Einvernehmensanwalt
beiziehen muss.

9.

Sollte der EFTA-Gerichtshof zu dem Schluss kommen, dass das
liechtensteinische Rechtsanwaltgesetz unvereinbar mit der Richtlinie 77/249/
EWG vom 22. März 1977 zur Erleichterung der tatsächlichen Ausübung
des freien Dienstleistungsverkehrs der Rechtsanwälte ist, so stellt sich dem
Fürstlichen Landgericht die Frage, ob Richtlinien, soweit sie in nationales
Recht umgesetzt worden sind, unmittelbar anzuwenden sind und die
Nichtanwendung entgegenstehender nationaler Vorschriften von Amts wegen
verlangen. Das nationale Gericht verweist dabei auf die Rechtssachen 103/88
Fratelli Costanzo2 und C-312/93 Peterbroeck3.

Rs. 427/85 Kommission ./. Deutschland, Slg. 1988, 1123.
Rs. 103/88 Fratelli Costanzo, Slg. 1989, 1839.
Rs. C-312/93 Peterbroeck, Slg. 1995, I-4599.
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und Rechtsagenten keinen Vergütungsanspruch, weil seine Handlungen
gemäß Artikel 49 Absatz 2 des liechtensteinischen Rechtsanwaltsgesetzes
nicht als von einem Rechtsanwalt vorgenommen angesehen würden.

III Questions
10. The following questions have been referred to the Court:
1. Is a provision such as that of Article 57a of the Liechtenstein Lawyers
Act (Rechtsanwaltsgesetz), according to which, in proceedings in
which a party is represented by a lawyer or a defending counsel must
be engaged, the European lawyer providing services must call in a
local lawyer to act in conjunction with pursuant to Article 49 of the
Liechtenstein Lawyers Act, compatible with the provisions of the EEA
Agreement relating to the freedom to provide services (Article 36(1) of
the EEA Agreement), and in particular with Council Directive 77/249/
EEC of 22 March 1977 to facilitate the effective exercise by lawyers of
freedom to provide services, and specifically with the second indent
of Article 5 thereof?
2. In case the EFTA Court answers the first question in the negative:
may a provision of national law such as that of Article 57a of the
Liechtenstein Lawyers Act which fails appropriately to transpose into
national law a directive adopted in pursuance of Article 7 litra b of
the EEA Agreement, such as the directive mentioned in Question 1,
nevertheless be applied in a State which is a Contracting Party to the
EEA Agreement?
IV		EEA law
11. Protocol 35 to the EEA Agreement on the implementation of EEA rules reads:
Whereas this Agreement aims at achieving a homogeneous European
Economic Area, based on common rules, without requiring any Contracting
Party to transfer legislative powers to any institution of the European Economic
Area; and
Whereas this consequently will have to be achieved through national
procedures;
Sole Article
For cases of possible conflicts between implemented EEA rules and other
statutory provisions, the EFTA States undertake to introduce, if necessary, a
statutory provision to the effect that EEA rules prevail in these cases.
-- 282
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10. Dem Gerichtshof wurden folgende Fragen vorgelegt:
1. Ist eine Bestimmung wie die des Artikel 57a des liechtensteinischen
Rechtsanwaltsgesetzes, wonach in Verfahren, in denen sich die
Partei durch einen Rechtsanwalt vertreten lässt oder ein Verteidiger
beigezogen werden muss, der dienstleistungserbringende
europäische Rechtsanwalt einen Einvernehmensanwalt nach Artikel
49 des liechtensteinischen Rechtsanwaltsgesetzes beiziehen muss,
mit den Bestimmungen des EWR-Abkommens über den freien
Dienstleistungsverkehr (Artikel 36 Absatz 1 des EWR-Abkommens),
insbesondere jedoch mit der Richtlinie 77/249/EWG des Rates vom
22. März 1977 zur Erleichterung der tatsächlichen Ausübung des
freien Dienstleistungsverkehrs der Rechtsanwälte, und konkret mit
deren Artikel 5, 2. Spiegelstrich, vereinbar?
2. Für den Fall, dass im Gutachten des EFTA-Gerichtshofs die erste Frage
mit nein beantwortet wird: Darf eine nationale Rechtsvorschrift wie
die des Artikels 57a des liechtensteinschen Rechtsanwaltsgesetzes,
die eine nach Artikel 7 lit. b des EWR-Abkommens übernommene
Richtlinie wie die in Frage 1 erwähnte, nicht ordnungsgemäβ in das
nationale Recht umsetzt, von einem Gericht eines Vertragsstaates
des EWR-Abkommens noch angewendet werden?
IV	EWR-Recht
11. Protokoll 35 zum EWR-Abkommen zur Durchführung der EWR-Bestimmungen
lautet:
In Anbetracht der Tatsache, dass dieses Abkommen auf die Errichtung eines
homogenen Europäischen Wirtschaftsraums abzielt, der auf gemeinsamen
Regeln beruht, ohne dass von einer Vertragspartei verlangt wird, einem Organ des
Europäischen Wirtschaftsraums Gesetzgebungsbefugnisse zu übertragen sowie
in Anbetracht der Tatsache, dass dies folglich durch nationale Verfahren
erreicht werden muss;
Einziger Artikel
Für Fälle möglicher Konflikte zwischen durchgeführten EWR-Bestimmungen
und sonstigen gesetzlichen Bestimmungen verpflichten sich die EFTAStaaten, nötigenfalls eine gesetzliche Bestimmung des Inhalts einzuführen,
dass in diesen Fällen die EWR-Bestimmungen vorgehen.
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III Fragen

12. Article 3 EEA reads:
The Contracting Parties shall take all appropriate measures, whether general or
particular, to ensure fulfilment of the obligations arising out of this Agreement.
They shall abstain from any measure which could jeopardize the attainment of
the objectives of this Agreement.
Moreover, they shall facilitate cooperation within the framework of this
Agreement.
13. Article 7 EEA reads:
Acts referred to or contained in the Annexes to this Agreement or in decisions
of the EEA Joint Committee shall be binding upon the Contracting Parties and
be, or be made, part of their internal legal order as follows :
(a) an act corresponding to an EEC regulation shall as such be made part of
the internal legal order of the Contracting Parties;
(b) an act corresponding to an EEC directive shall leave to the authorities of
the Contracting Parties the choice of form and method of implementation.
14. Article 36(1) EEA reads:
Within the framework of the provisions of this Agreement, there shall be no
restrictions on freedom to provide services within the territory of the Contracting
Parties in respect of nationals of EC Member States and EFTA States who are
established in an EC Member State or an EFTA State other than that of the
person for whom the services are intended.
15. According to Article 37(1)(d) EEA, the notion of “services” includes the
“activities of the professions”.
16. Article 37(2) EEA states that without prejudice to the provisions of Chapter 2
(right of establishment), “the person providing a service may, in order to do so,
temporarily pursue his activity in the State where the service is provided, under
the same conditions as are imposed by that State on its own nationals.”
17. According to Article 39 EEA, the provisions of inter alia Article 30 EEA shall
apply to the matters covered by Chapter 3 (services) of the Agreement.
According to Article 30 EEA, the Contracting Parties shall take the necessary
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Die Vertragsparteien treffen alle geeigneten Maßnahmen allgemeiner
oder besonderer Art zur Erfüllung der Verpflichtungen, die sich aus diesem
Abkommen ergeben.
Sie unterlassen alle Maßnahmen, welche die Verwirklichung der Ziele des
Abkommens gefährden könnten.
Sie fördern außerdem die Zusammenarbeit im Rahmen dieses Abkommens.
13. Artikel 7 EWR lautet:
Rechtsakte, auf die in den Anhängen zu diesem Abkommen oder in den
Entscheidungen des Gemeinsamen EWR-Ausschusses Bezug genommen
wird oder die darin enthalten sind, sind für die Vertragsparteien verbindlich und
Teil des innerstaatlichen Rechts oder in innerstaatliches Recht umzusetzen,
und zwar wie folgt:
(a) ein Rechtsakt, der einer EWG-Verordnung entspricht, wird als solcher in
das innerstaatliche Recht der Vertragsparteien übernommen;
(b) ein Rechtsakt, der einer EWG-Richtlinie entspricht, überlässt den
Behörden der Vertragsparteien die Wahl der Form und der Mittel zu ihrer
Durchführung.
14. Artikel 36 Absatz 1 EWR lautet:
Im Rahmen dieses Abkommens unterliegt der freie Dienstleistungsverkehr
im Gebiet der Vertragsparteien für Angehörige der EG-Mitgliedstaaten und
der EFTA-Staaten, die in einem anderen EG-Mitgliedstaat beziehungsweise
in einem anderen EFTA-Staat als demjenigen des Leistungsempfängers
ansässig sind, keinen Beschränkungen.
15. Gemäß Artikel 37 Absatz 1 lit. d EWR schließt der Begriff der “Dienstleistungen”
„freiberufliche Tätigkeiten“ ein.
16. Artikel 37 Absatz 2 EWR bestimmt, dass unbeschadet der Vorschriften des
Kapitels 2 (Niederlassungsrecht) “der Leistende zwecks Erbringung seiner
Leistungen seine Tätigkeit vorübergehend in dem Staat ausüben [kann], in
dem die Leistung erbracht wird, und zwar unter den Voraussetzungen, welche
dieser Staat für seine eigenen Angehörigen vorschreibt.“
17. Gemäß Artikel 39 EWR findet unter anderem Artikel 30 EWR auf das in Kapitel
3 (Dienstleistungen) geregelte Sachgebiet Anwendung. Laut Artikel 30 EWR
treffen die Vertragsparteien die erforderlichen Maßnahmen nach Anhang
265 - 285
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12. Artikel 3 EWR lautet:

measures, contained in Annex VII to the Agreement in order to make it easier
for persons to take up and pursue activities as workers and self-employed
persons.
18. According to Article 1 of Directive 77/249/EEC of 22 March 1977 to facilitate
the effective exercise by lawyers of freedom to provide services (hereinafter
“Directive 77/249”, OJ 1977 L 78, p. 17), referred to at point 2 of Annex VII EEA
on mutual recognition of professional qualifications, the Directive applies to the
activities of lawyers pursued by way of provision of services.
19. A “lawyer” is defined in Article 1(2) of Directive 77/249 as any person entitled to
pursue his professional activities under certain national designations, which, in
the case of Austria, includes the designation of “Rechtsanwalt”.
20. According to Article 2 of Directive 77/249, each Contracting Party shall
recognise as a lawyer for the purpose of pursuing services any person listed
in Article 1(2) of the Directive.
21. Article 4(1) of Directive 77/249 provides that activities relating to the
representation of a client in legal proceedings or before public authorities
shall be pursued in each host State under the conditions laid down for
lawyers established in that State, with the exception of any condition requiring
residence, or registration with a professional organisation, in that State.
22. Pursuant to Article 4(2) of Directive 77/249 the rules of the professional
conduct of the host State must be observed, without prejudice to the lawyer’s
obligations in his home State.
23. Article 5 of Directive 77/249 reads:
For the pursuit of activities relating to the representation of a client in legal
proceedings, a Member State may require lawyers to whom Article 1 applies:
– …;
– to work in conjunction with a lawyer who practices before the
judicial authority in question and who would, where necessary, be
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18. Gemäß Artikel 1 der Richtlinie 77/249/EWG vom 22. März 1977 zur
Erleichterung der tatsächlichen Ausübung des freien Dienstleistungsverkehrs
der Rechtsanwälte (ABl. 1977 Nr. L 78, S. 17; im folgenden: “Richtlinie 77/249”),
auf die unter Punkt 2 des Anhangs VII über die gegenseitige Anerkennung
beruflicher Befähigungsnachweise Bezug genommen wird, ist die Richtlinie
auf die in Form der Dienstleistung ausgeübten Tätigkeiten der Rechtsanwälte
anwendbar.
19. Als “Rechtsanwalt” wird in Artikel 1 Absatz 2 der Richtlinie 77/249 jede
Person definiert, die ihre beruflichen Tätigkeiten unter bestimmten nationalen
Bezeichnungen auszuüben berechtigt ist, was im Falle Österreichs die
Bezeichnung „Rechtsanwalt“ einschließt.
20. Gemäß Artikel 2 der Richtlinie 77/249 erkennt jede Vertragspartei für die
Ausübung von Dienstleistungen alle unter Artikel 1 Absatz 2 der Richtlinie
aufgeführten Personen als Rechtsanwalt an.
21. Artikel 4 Absatz 1 der Richtlinie 77/249 sieht vor, dass die mit der Vertretung
eines Mandanten im Bereich der Rechtspflege oder vor Behörden
zusammenhängenden Tätigkeiten im jeweiligen Aufnahmestaat unter den
für die in diesem Staat niedergelassenen Rechtsanwälte vorgesehenen
Bedingungen ausgeübt werden, wobei die Erfordernisse des Wohnsitzes sowie
der Zugehörigkeit zu einer Berufsorganisation in diesem Staat ausgeschlossen
sind.
22. Nach Artikel 4 Absatz 2 der Richtlinie 77/249 hat der Rechtsanwalt neben den
ihm im Herkunftsstaat obliegenden Verpflichtungen die Standesregeln des
Aufnahmestaats einzuhalten.
23. Artikel 5 der Richtlinie 77/249 lautet:
Für die Ausübung der Tätigkeiten, die mit der Vertretung und der Verteidigung
von Mandanten im Bereich der Rechtspflege verbunden sind, kann ein
Mitgliedstaat den unter Artikel 1 fallenden Rechtsanwälten als Bedingung
auferlegen:
– …;
– dass sie im Einvernehmen entweder mit einem bei dem angerufenen
Gericht zugelassenen Rechtsanwalt, der gegebenenfalls diesem Gericht
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VII zum Abkommen, um Arbeitnehmern und selbständig Erwerbstätigen die
Aufnahme und Ausübung von Erwerbstätigkeiten zu erleichtern.

answerable to that authority, or with an “avoué” or “procuratore” practising
before it.
V	Written Observations
24. Pursuant to Article 20 of the Statute of the Court and Article 97 of the Rules of
Procedure, written observations have been received from:
– the Government of Iceland, represented by Sesselja Sigurðardóttir, First
Secretary and Legal Officer, Ministry for Foreign Affairs, acting as Agent;
– the Government of the Principality of Liechtenstein, represented by Dr
Andrea Entner-Koch, Director of the EEA Coordination Unit, acting as
Agent;
– the Government of Norway, represented by Pål Wennerås, advocate,
Office of the Attorney General (Civil Affairs) and Ivar Alvik, senior adviser,
Ministry of Foreign Affairs, acting as Agents;
– the EFTA Surveillance Authority, represented by Lorna Young, Officer, and
Per Andreas Bjørgan, Senior Officer, Legal and Executive Affairs, acting as
Agents; and
– the Commission of the European Communities, represented by Hans
Christian Stovlbaek and Nicola Yerrell, members of its Legal Service, acting
as Agents.
The Government of Iceland
25. The Government of Iceland only addresses the second question, which in its
view essentially deals with the issue whether a national legal rule which fails
to implement an EEA directive correctly can nevertheless be applied in an EEA
State.
26. The Government of Iceland states that the EEA Agreement does not provide
for any transfer of sovereign rights to its institutions. The EC law principles of
direct effect and supremacy were not made a part of the EEA Agreement, but
instead Article 7 and Protocol 35 were introduced into the Agreement.
27. The Government of Iceland contends that Article 7 EEA is based on the
principle that legal rules of the EEA Agreement cannot have legal impact
against individuals and legal entities until they have been implemented into
national law as is constitutionally required in each State. Therefore, they do
not under any circumstances have direct effect in the meaning of Community
law.
-- 288
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V

Schriftliche Stellungnahmen
24. Nach Artikel 20 der Satzung des Gerichtshofes und Artikel 97 der
Verfahrensordnung haben schriftliche Stellungnahmen abgegeben:
– die isländische Regierung, vertreten durch Sesselja Sigurðardóttir, Erste
Sekretärin und Legal Officer im Ministerium für Auswärtige Angelegenheiten,
als Bevollmächtigte;
– die Regierung des Fürstentums Liechtenstein, vertreten durch Dr. Andrea
Entner-Koch, Leiterin der Stabsstelle EWR, als Bevollmächtigte;
– die norwegische Regierung, vertreten durch Rechtsanwalt Pål Wennerås,
Amt des Regierungsadvokaten (Zivilsachen) und Ivar Alvik, Chefberater,
Ministerium für Auswärtige Angelegenheiten, als Bevollmächtigte;
– die EFTA-Überwachungsbehörde, vertreten durch Lorna Young,
Officer, und Per Andreas Bjørgan, Senior Officer, Rechts- und
Verwaltungsangelegenheiten, als Bevollmächtigte; und
– die Kommission der Europäischen Gemeinschaften, vertreten durch Hans
Christian Stovlbaek und Nicola Yerrell, Mitglieder des Juristischen Dienstes,
als Bevollmächtigte.
Die isländische Regierung
25. Die isländische Regierung nimmt nur zur zweiten Frage Stellung, die sich aus
ihrer Sicht im Wesentlichen mit der Problematik befasst, ob eine nationale
Rechtsvorschrift, die eine EWR-Richtlinie nicht ordnungsgemäß umsetzt, in
einem EWR-Staat gleichwohl angewendet werden kann.
26. Die isländische Regierung führt aus, dass das EWR-Abkommen seinen
Institutionen keine Souveränitätsrechte übertrage. Die Prinzipien der
unmittelbaren Wirkung und des Vorrangs aus dem EG-Recht seien nicht in
das EWR-Abkommen übernommen worden. Anstelle dessen seien Artikel 7
und Protokoll 35 in das Abkommen aufgenommen worden.
27. Die isländische Regierung trägt vor, Artikel 7 EWR beruhe auf dem Prinzip, dass
Rechtsvorschriften des EWR-Abkommens keine Rechtswirkung im Verhältnis
zu natürlichen und juristischen Personen entfalten könnten, solange sie nicht
gemäß den verfassungsmäßigen Anforderungen des jeweiligen Staates in
nationales Recht umgesetzt worden seien. Daher hätten sie unter keinen
Umständen unmittelbare Wirkung im Sinne des Gemeinschaftsrechts.
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gegenüber die Verantwortung trägt, oder mit einem bei diesem Gericht
tätigen “avoué“ oder “procuratore“ handeln .

28. In the view of the Government of Iceland, Protocol 35 EEA tackles both the
issue of primacy and, in some way, direct effect. It follows from Protocol 35
EEA that EEA rules are to be accorded priority over national rules, if the EEA
rules have been implemented into their national legal order. Therefore, the
issue of primacy only becomes relevant after an EEA rule has been made
part of the national legislation. Moreover, an EEA rule only has priority under
Protocol 35 if the rule is unconditional and sufficiently precise.4

29. In the view of the Government of Iceland, the EC law principle of direct effect
cannot be made part of the EEA Agreement without putting the fundamental
principles of the EEA Agreement at risk and changing its foundation of respect
for State sovereignty and independence, cf. paragraph 16 of the preamble to
the Agreement. The Government emphasises that since the EFTA institutions
were not given the supranational powers of the institutions of the EC, the
competence of the EFTA Court is not comparable to that of the Court of Justice
of the European Communities (hereinafter, “ECJ”) regarding introduction of
general principles which cannot be found in the Agreement itself.

30. The Government of Iceland submits that the national rule of the Liechtenstein
Lawyers Act prevails in any possible situation of the case, with the only
exception that Article 5 of Directive 77/249 has been implemented into national
law through other means and therefore prevails with reference to Protocol
35. This, it states, is an issue for the national court to evaluate. Since EEA
legal rules do not become effective unless implemented into the national legal
system, an EEA rule lacking such internal procedure can never overrule a
correctly enacted national rule. The correct procedures to contest a national
rule would rather be through infringement procedures lodged by the EFTA
Surveillance Authority, or by lodging a case before national courts where
compensation is claimed for loss so suffered.5

4

5

On the interpretation of Protocol 35, the Government refers to ECJ’s Opinion 1/91 of 14.12.1991 [1991] ECR I-6079, at paragraph
27; Case E-1/94 Restamark, at paragraph 77; Case E-1/01 Einarsson, at paragraph 52; and to Case E-4/01 Karlsson, at paragraph
28.
Case E-9/97 Sveinbjörnsdóttir [1998] EFTA Court Report 95.
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29. Nach Ansicht der isländischen Regierung kann das EG-rechtliche Prinzip der
unmittelbaren Wirkung nicht zum Bestandteil des EWR-Abkommens gemacht
werden, ohne dass die Grundprinzipien des EWR-Abkommens gefährdet und
seine Grundlage des Respekts für staatliche Souveränität und Unabhängigkeit
verändert werden, vgl. den 16. Erwägungsgrund der Präambel zum
Abkommen. Die Regierung unterstreicht, dass die Zuständigkeit des EFTAGerichtshofs in Bezug auf die Einführung allgemeiner Prinzipien, die nicht im
Abkommen selbst enthalten sind, nicht mit derjenigen des EuGH vergleichbar
sei, da den Institutionen der EFTA nicht die supranationalen Befugnisse der
EG-Institutionen übertragen worden seien.
30. Die isländische Regierung trägt des Weiteren vor, dass das liechtensteinische
Rechtsanwaltsgesetz als Vorschrift des nationalen Rechts in jeder denkbaren
Fallvariante vorrangig sei, mit Ausnahme einer Umsetzung von Artikel 5 der
Richtlinie 77/249 in nationales Recht auf andere Weise, wonach ihm wegen
Protokoll 35 Vorrang zukomme. Dies, so führt die Regierung aus, sei eine
Frage, die das nationale Gericht zu entscheiden habe. Weil Vorschriften
des EWR-Rechts ohne Umsetzung in nationales Recht keine Wirksamkeit
entfalteten, könne eine EWR-rechtliche Vorschrift, die das entsprechende
innerstaatliche Verfahren nicht durchlaufen habe, niemals eine ordnungsgemäß
erlassene nationale Vorschrift ausser Kraft setzen. Das zutreffende Verfahren
zur Überprüfung nationalen Rechts stelle vielmehr das durch die EFTAÜberwachungsbehörde einzuleitende Vertragsverletzungsverfahren dar,
oder die Anrufung nationaler Gerichte aufgrund eines Anspruchs auf Ersatz
erlittener Schäden.5
4

5

Zur Auslegung des Protokolls 35 nimmt die Regierung Bezug auf das Gutachten des EuGH 1/91, Slg. 1991, I-6079, Rn. 27; und
auf die Rechtssachen E-1/94 Restamark, EFTA Court Report 1994-1995, 15, Rn. 77; E-1/01 Einarsson, EFTA Court Report 2002,
S. 1, Rn. 52; und E-4/01 Karl K. Karlsson, EFTA Court Report 2002, S. 240, Rn. 28.
Rs. E-9/97 Sveinbjörnsdóttir, EFTA Court Report 1998, S. 95.
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28. Aus Sicht der isländischen Regierung behandelt Protokoll 35 EWR sowohl die
Frage des Vorrangs als auch in gewisser Weise die der unmittelbaren Wirkung.
Aus Protokoll 35 EWR folge, dass den EWR-Vorschriften Vorrang gegenüber
nationalen Vorschriften einzuräumen ist, wenn die EWR-Vorschriften in
nationales Recht umgesetzt worden sind. Deshalb werde die Frage des
Vorrangs erst erheblich, nachdem eine EWR-Vorschrift in nationales Recht
umgesetzt worden ist. Ferner komme einer EWR-Vorschrift nach Protokoll 35
nur dann Vorrang zu, wenn die Vorschrift unbedingt und hinreichend bestimmt
ist.4

31. In light of the above, the Government of Iceland proposes that the answer to
the second question should be the following:
A national rule which fails appropriately to transpose into national law a directive
should nevertheless be applied in a State which is a Contracting Party to the
EEA Agreement.
The Government of Liechtenstein
32. As concerns the first question, the Government of Liechtenstein submits,
with reference to Article 6 EEA and Case 427/85 Commission v Germany6
and Case C-294/89 Commission v France,7 that a lawyer providing services
cannot be obliged by the Liechtenstein legislation to work in conjunction with a
lawyer practicing before the relevant judicial authority in proceedings for which
that legislation does not make representation by a lawyer mandatory.
33. By the second question, in the view of the Government of Liechtenstein, the
national court is essentially asking whether under EEA law a provision of
a directive referred to in an Annex of the EEA Agreement is to prevail over
conflicting provisions of national law and hence is to be considered to be directly
effective. In that regard, it notes at the outset that the EFTA Court is not to
interpret provisions of national legislation in an advisory opinion procedure.8
34. The Government of Liechtenstein submits that the EC law principles of direct
effect and supremacy are not part of EEA law. In its view, it follows from Article
7 EEA and Protocol 35 to the EEA Agreement that EEA law does not entail
transfer of legislative powers, and that homogeneity of the EEA will have to be
achieved through national procedures.9
35. Referring to the case law of the Court on Protocol 35, the Government of
Liechtenstein states that in cases of conflict between implemented EEA rules
and national statutory provision, individuals and economic operators must
be entitled to invoke and to claim at the national level any rights that could
be derived from provisions of the EEA Agreement, as being or having been
6
7
8
9

The Government refers to Case 427/85 Commission v Germany, at paragraphs 10, 13 and 15.
Case C-294/89 Commission v France [1991] ECR I-3591, at inter alia paragraph 19.
Case E-1/01 Einarsson [2002] EFTA Court Report 1, at paragraph 48.
Case E-9/97 Sveinbjörnsdóttir, at paragraph 63; Case E-1/01 Einarsson, at paragraph 52; Case E-4/01 Karlsson [2002] EFTA
Court Report 240, at paragraph 28.
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Eine nationale Vorschrift, die eine Richtlinie nicht ordnungsgemäβ in nationales
Recht umsetzt, sollte dessen ungeachtet in einem Vertragsstaat des EWRAbkommens angewendet werden.
Die liechtensteinische Regierung
32. Mit Bezug auf die erste Frage trägt die liechtensteinische Regierung unter
Verweis auf Artikel 6 EWR sowie die Rechtssachen 427/85 Kommission
./. Deutschland6 und C-294/89 Kommission ./. Frankreich7 vor, dass ein
dienstleistungserbringender Rechtsanwalt durch liechtensteinisches Recht
nicht verpflichtet werden könne, in Verfahren, in denen das nationale
Recht keine Anwaltspflicht vorschreibt, einen bei dem angerufenen Gericht
zugelassenen Einvernehmensanwalt beizuziehen.
33. Nach Ansicht der liechtensteinischen Regierung ist die zweite Frage des
nationalen Gerichts dahingehend zu verstehen, ob nach EWR-Recht eine
Richtlinienvorschrift, auf die in einem Anhang des EWR-Abkommens Bezug
genommen wird, entgegenstehenden Vorschriften des nationalen Rechts
vorgeht und damit als unmittelbar wirksam anzusehen ist. Dazu bemerkt die
Regierung einleitend, dass der EFTA-Gerichtshof nicht dazu berufen sei, in
einem Vorabentscheidungsverfahren nationales Recht auszulegen.8
34. Die liechtensteinische Regierung trägt vor, die EG-rechtlichen Prinzipien
der unmittelbaren Wirkung und des Vorrangs seien nicht Bestandteil des
EWR-Rechts. Ihrer Auffassung nach folgt aus Artikel 7 EWR und Protokoll
35 zum EWR-Abkommen, dass das EWR-Recht keine Übertragung von
Gesetzgebungsbefugnissen mit sich bringe und dass Homogenität im EWR
im Wege nationaler Verfahren hergestellt werden müsse.9
35. Unter Bezugnahme auf die Rechtsprechung des Gerichtshofs zu Protokoll
35 führt die liechtensteinische Regierung aus, dass im Fall eines Konflikts
zwischen umgesetztem EWR-Recht und nationalem Gesetzesrecht Einzelnen
und Wirtschaftsteilnehmern das Recht zustehen müsse, sich auf nationaler
Ebene auf Rechte zu berufen und diese einzuklagen, die aus im nationalen
Recht enthaltenen oder umgesetzten Bestimmungen des EWR-Abkommens
hergeleitet werden können, falls diese unbedingt und hinreichend bestimmt
6
7
8
9

Die Regierung bezieht sich auf Rs. 427/85 Kommission ./. Deutschland, Rn. 10, 13 und 15.
Rs. C-294/89 Kommission ./. Frankreich, Slg. 1991, I-3591, unter anderem Rn. 19.
Rs. E-1/01 Einarsson, Rn. 48.
Rechtssachen E-9/97 Sveinbjörnsdóttir, Rn. 63; E-1/01 Einarsson, Rn. 52; E-4/01 Karl K. Karlsson, Rn. 28.
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31. Im Lichte des Vorstehenden schlägt die isländische Regierung vor, die zweite
Frage wie folgt zu beantworten:

made part of the respective national legal order, if they are unconditional and
sufficiently precise.10 Such EEA rules shall prevail over conflicting national
rules.11
36. The Government of Liechtenstein stresses that obligations under Protocol 35
EEA only relate to EEA provisions that have already been implemented in
national law.12 It states that it is for the national court to assess whether that is
the case. In this context, the Government notes that the national court has the
duty to consider any relevant elements of EEA law, whether implemented or
not, when interpreting national law.13
37. The Government of Liechtenstein furthermore observes that Protocol 35 can
only relate to those EEA provisions which are framed in a manner capable
of creating rights that individuals and economic operators may invoke before
national courts. In that regard, the Government submits that a provision such
as Article 5 (2) of Directive 77/249 does not fulfil the conditions of being
unconditional and sufficiently precise because it leaves discretion to the State
as how it would give effect to that provision.
38. The Government of Liechtenstein proposes, in light of the above, that the
answer to the questions should be as follows:
1. Directive 77/249/EEC and Article 36 EEA (Freedom to provide services)
must be interpreted insofar that Liechtenstein may require a lawyer providing
services to act in conjunction with a local lawyer only in proceedings for which
under Liechtenstein law there is a requirement of representation by a lawyer.
Taking account of the legislative materials, it is for the national court to assess
if this is the case with regard to Article 57a of the Liechtenstein Lawyers Act.
2. According to Protocol 35 to the EEA Agreement, provisions of EEA law,
which have been made part of national law, shall prevail when the provision in
question is unconditional and sufficiently precise. It is for the national court to
assess if the relevant provision of EEA law has been made part of national law
and therefore a situation arises which is governed by Protocol 35.
10
11
12
13

Case E-1/94 Restamark [1994-1995] EFTA Court Report 15, at paragraph 77.
Case E-1/01 Einarsson, at paragraph 55.
The Government refers in that regard to Case E-4/01 Karlsson, at paragraph 28.
Case E-4/01 Karlsson, at paragraph 28.
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36. Die liechtensteinische Regierung betont, dass sich die Verpflichtungen gemäß
Protokoll 35 EWR nur auf Vorschriften des EWR-Rechts bezögen, die bereits
in nationales Recht umgesetzt worden sind.12 Die Feststellung, ob dies der Fall
ist, sei Sache des nationalen Gerichts. In diesem Zusammenhang merkt die
Regierung an, dass das nationale Gericht verpflichtet sei, alle maßgeblichen
Gesichtspunkte des EWR-Rechts, ob umgesetzt oder nicht, in die Auslegung
des nationalen Rechts mit einzubeziehen.13
37. Die Regierung von Liechtenstein bemerkt des Weiteren, dass sich Protokoll 35
nur auf solche Bestimmungen des EWR-Rechts beziehen könne, die nach der
Art ihrer Formulierung Rechte begründen können, auf die sich Einzelne und
Wirtschaftsteilnehmer vor den nationalen Gerichten berufen könnten. In diesem
Zusammenhang trägt die Regierung vor, eine Vorschrift wie Artikel 5 Absatz
2 der Richtlinie 77/249 erfülle nicht die Voraussetzungen der Unbedingtheit
und der hinreichenden Bestimmtheit, weil sie es dem Ermessen des Staates
überlasse, wie er der Vorschrift Wirksamkeit verleihen will.
38. Im Lichte des Vorstehenden schlägt die liechtensteinische Regierung vor, die
Fragen wie folgt zu beantworten:
1.	 Die Richtlinie 77/249/EWG und Artikel 36 EWR (freier Dienstleistungsverkehr) sind in dem Sinne auszulegen, dass Liechtenstein von einem
dienstleistungserbringenden Rechtsanwalt die Beiziehung eines Einvernehmensanwalts nur für solche Verfahren verlangen kann, für die nach
liechtensteinischem Recht Anwaltspflicht besteht. Es ist Sache des nationalen
Gerichts unter Berücksichtigung der Gesetzesmaterialien festzustellen, ob
dies mit Blick auf Artikel 57a des liechtensteinischen Rechtsanwaltsgesetzes
der Fall ist.
2.	 Gemäß Protokoll 35 zum EWR-Abkommen haben Vorschriften des EWRRechts, die in nationales Recht umgesetzt worden sind, Vorrang, falls die
fragliche Vorschrift unbedingt und hinreichend bestimmt ist. Es ist Sache des
nationalen Gerichts festzustellen, ob die betreffende Vorschrift des EWRRechts in nationales Recht umgesetzt worden ist und somit ein Sachverhalt
vorliegt, der von Protokoll 35 erfasst wird.
10
11
12
13

Rs. E-1/94 Restamark, Rn. 77.
Rs. E-1/01 Einarsson, Rn. 55.
Die Regierung weist diesbezüglich auf Rs. E-4/01 Karl K. Karlsson, Rn. 28, hin.
Rs. E-4/01 Karl K. Karlsson, Rn. 28.
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seien.10 Derartigen Vorschriften des EWR-Rechts komme Vorrang vor
entgegenstehenden nationalen Vorschriften zu.11

3. A provision like in Article 5 second indent of Directive 77/249 does not fulfil
the criteria of being unconditional and sufficiently precise.
The Government of Norway
39. At the outset, the Government of Norway explains that its observations are
confined to the second question, since Norwegian legislation concerning
representation by lawyers is substantially different from that of Liechtenstein.
The Government understands the second question as raising two issues:
First, whether a directive which has not been implemented requires direct
effect under the EEA Agreement. Second, whether insofar as the directive
has been implemented in national law, it takes precedence over conflicting
national rules.
40. In the view of the Government of Norway, it follows from Article 7 EEA and
Protocol 35 to the EEA Agreement, as well as settled case law, that EEA law
does not entail transfer of legislative powers.14 Therefore, Protocol 35 to the
EEA Agreement applies only to conflicts between implemented EEA rules
and other domestic statutory provisions, and EEA law does not require that
individuals and economic operators be able to rely directly on non-implemented
EEA rules before national courts.15
41. According to the Government of Norway, it follows from the above that a
national court is only obliged to set aside a national provision conflicting with
a directive to the extent that that act has been implemented in national law,
and if necessary, that a statutory provision to the effect that EEA rules prevail
in these cases has been enacted. It is for the national court to assess these
matters of national law.16 Furthermore, Protocol 35 to the EEA Agreement only
concerns provisions that are framed in a manner capable of creating rights
that individuals may invoke before the national courts, i.e. provisions that are
unconditional and sufficiently clear.17
42. Without prejudice to the EFTA Court’s assessment of the relevance of Case
427/95 Commission v Germany to which the Fürstliches Landgericht draws
the Court’s attention, the Government of Norway emphasises as a matter of
14

15
16

17

The Government refers inter alia to Case E-9/97 Sveinbjörnsdóttir, at paragraph 63; and Case E-4/01 Karlsson, at paragraph
28.
Case E-4/01 Karlsson, at paragraph 28.
On the issue of the role of the EFTA Court and the national courts under advisory opinion procedure, the Government refers inter
alia to Case E-1/94 Restamark, at paragraph 78; and Case E-1/01 Einarsson, paragraph 48 and 50.
Case E-1/94 Restamark, at paragraph 77; and E-1/01 Einarsson, at paragraph 52.
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Die norwegische Regierung
39. Die norwegische Regierung erklärt einleitend, dass sich ihre Stellungnahme
auf die zweite Frage beschränke, weil sich die norwegische Regelung der
anwaltlichen Vertretung erheblich von der liechtensteinischen unterscheide.
Nach Auffassung der Regierung wirft die zweite Frage zwei Probleme auf:
Erstens, ob das EWR-Abkommen die unmittelbare Anwendbarkeit einer
nicht umgesetzten Richtlinie verlange. Zweitens, ob die Richtlinie, soweit sie
in nationales Recht umgesetzt worden ist, Vorrang vor entgegenstehendem
nationalen Recht habe.
40. Nach Ansicht der norwegischen Regierung folgt aus Artikel 7 EWR und
Protokoll 35 zum EWR-Abkommen sowie aus ständiger Rechtsprechung, dass
das Recht des EWR keine Übertragung von Gesetzgebungsbefugnissen mit
sich bringt.14 Daher finde Protokoll 35 zum EWR-Abkommen nur Anwendung
auf Konflikte zwischen umgesetztem EWR-Recht und anderen gesetzlichen
Bestimmungen des nationalen Rechts. Das Recht des EWR fordere nicht, dass
sich Einzelne und Wirtschaftsteilnehmer vor nationalen Gerichten unmittelbar
auf nicht umgesetztes EWR-Recht berufen können.15
41. Der norwegischen Regierung zufolge lässt sich aus dem Vorstehenden
schliessen, dass ein nationales Gericht zur Nichtanwendung einer gegen
eine Richtlinie verstossenden Vorschrift des nationalen Rechts nur insoweit
verpflichtet ist, als diese Richtlinie in nationales Recht umgesetzt worden ist,
und gegebenenfalls eine Gesetzesvorschrift zum Vorrang des EWR-Rechts
in diesen Fällen erlassen worden ist. Es sei Sache des nationalen Gerichts,
diese Fragen des nationalen Rechts zu beurteilen.16 Zudem betreffe Protokoll
35 zum EWR-Abkommen nur Vorschriften, die nach der Art ihrer Formulierung
Rechte begründen können, auf die sich Einzelne vor den nationalen Gerichten
berufen könnten, d.h. Vorschriften, die unbedingt und hinreichend klar sind.17
42. Ohne der Bewertung der Rs. 427/95 Kommission ./. Deutschland, auf die
das Fürstliche Landgericht hinweist, durch den EFTA-Gerichtshof vorgreifen
14
15
16

17

Die Regierung verweist unter anderem auf Rs. E-9/97 Sveinbjörnsdóttir, Rn. 63 und Rs. E-4/01 Karl K. Karlsson, Rn. 28.
Rs. E-4/01 Karl K. Karlsson, Rn. 28.
Zur Frage der Rolle des EFTA-Gerichtshofs und der nationalen Gerichte im Vorabentscheidungsverfahren verweist die Regierung
unter anderem auf Rs. E-1/94 Restamark, Rn. 78 und Rs. E-1/01 Einarsson, Rn. 48 und 50.
Rechtssachen E-1/94 Restamark, Rn. 77 und E-1/01 Einarsson, Rn. 52.
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3. Eine Vorschrift wie die in Artikel 5 zweiter Spiegelstrich der Richtlinie 77/249
erfüllt nicht die Voraussetzungen der Unbedingtheit und der hinreichenden
Bestimmtheit.

principle the distinction between two questions: whether a directive can be
made operational in the context of infringement proceedings, and whether
a provision is capable of creating rights that individuals may invoke before
national courts.18
43. Finally, the Government of Norway states that if the conditions in Protocol 35
to the EEA Agreement are not fulfilled, the national courts must nevertheless
consider any relevant element of EEA law, whether implemented or not, when
interpreting national law.19
44. Based on the above, the Government of Norway proposes that the second
question should be answered as follows:
EEA law does not require a provision of national law to be set aside if it
conflicts with a directive which has not been implemented in the legal order
of a Contracting Party to the EEA Agreement. Conversely, if the directive has
been implemented, and, if necessary, a statutory provision to the effect that
implemented EEA rules prevail over statutory provisions in cases of conflict
has been adopted, and the relevant provisions of the directive are sufficiently
precise and unconditional so as to confer rights on individuals, a provision
of national law which conflicts with the relevant provisions of that directive
may not be applied in a State which is a Contracting Party to the Agreement.
It is for the national court to assess whether the relevant directive has been
implemented in the national legal order.
The EFTA Surveillance Authority
45. Addressing the first question, the EFTA Surveillance Authority (hereinafter
“ESA”) refers to case law of the ECJ on freedom to provide services and
Directive 77/249.20 As concerns the Directive, ESA points out that in Case
427/85 Commission v Germany the ECJ noted that the terms of Article 5 of
Directive 77/249 do not draw a distinction between areas of activity in which
legal representation is mandatory and those in which it is not. However, the
ECJ emphasised that the Directive must be placed in its proper context,
18
19
20

The Government refers in this respect to Case C-431/92 Commission v Germany [1995] ECR I-2189, at paragraph 26.
Case E-4/01 Karlsson, at paragraph 28.
ESA refers inter alia to Case 279/80 Webb [1981] ECR 3305, at paragraph 13; Case 427/85 Commission v Germany, at paragraphs
11, 12, 14 and 15; and Case C-294/89 Commission v France, at inter alia paragraph 17.

-- 298
272--

43. Schließlich bemerkt die norwegische Regierung, dass die nationalen Gerichte,
falls die Voraussetzungen von Protokoll 35 zum EWR-Abkommen nicht erfüllt
sind, gleichwohl alle maßgeblichen Gesichtspunkte des EWR-Rechts, ob
umgesetzt oder nicht, in die Auslegung des nationalen Rechts mit einbeziehen
müssten.19
44. Aufgrund des Vorstehenden schlägt die norwegische Regierung die folgende
Antwort auf die zweite Frage vor:
Das EWR-Recht verlangt nicht die Nichtanwendung von Vorschriften des
nationalen Rechts, die einer Richtlinie widersprechen, welche nicht in die
Rechtsordnung des betreffenden Vertragsstaats des EWR-Abkommens
umgesetzt worden ist. Umgekehrt darf, falls die Richtlinie umgesetzt worden
ist, und falls, soweit erforderlich, eine Gesetzesvorschrift des Inhalts erlassen
worden ist, wonach umgesetzte Bestimmungen des EWR-Rechts Vorrang vor
entgegenstehenden Gesetzesvorschriften haben, und falls die maßgeblichen
Vorschriften der Richtlinie hinreichend bestimmt und unbedingt sind, um
Einzelnen Rechte zu verleihen, eine Vorschrift des nationalen Rechts, die den
maßgeblichen Vorschriften der Richtlinie entgegensteht, in einem Vertragsstaat
des Abkommens nicht angewendet werden. Es ist Sache des nationalen
Gerichts festzustellen, ob die maßgebliche Richtlinie in das nationale Recht
umgesetzt worden ist.
Die EFTA-Überwachungsbehörde
45. Mit Blick auf die erste Frage verweist die EFTA-Überwachungsbehörde
(im Folgenden „ESA“) auf die Rechtsprechung des EuGH zum freien
Dienstleistungsverkehr und zur Richtlinie 77/249.20 Mit Bezug auf die Richtlinie
bemerkt die ESA, der EuGH habe in der Rs. 427/85 Kommission ./. Deutschland
festgestellt, Artikel 5 der Richtlinie 77/249 unterscheide seinem Inhalt nach
nicht zwischen Bereichen, in denen Anwaltszwang besteht und solchen,
bei denen dies nicht der Fall ist. Jedoch habe der EuGH betont, dass die
18
19
20

Die Regierung bezieht sich insoweit auf Rs. C-431/92 Kommission ./. Deutschland, Slg. 1995, I-2189, Rn. 26.
Rs. E-4/01 Karl K. Karlsson, Rn. 28.
Die ESA verweist unter anderem auf die Rechtssachen. 279/80 Webb, Slg. 1981, 3305, Rn. 13; 427/85 Kommission ./.
Deutschland, Rn. 11, 12, 14 und 15 und C-294/89 Kommission ./. Frankreich, unter anderem Rn. 17.
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zu wollen, legt die norwegische Regierung grundsätzlichen Wert auf die
Differenzierung zwischen zwei Fragen: ob einer Richtlinie im Zusammenhang
mit einem Vertragsverletzungverfahren Wirkung verliehen werden kann, und
ob eine Vorschrift geeignet ist, Rechte zu begründen, auf die sich Einzelne vor
den nationalen Gerichten berufen können.18

i.e. the general provisions on freedom to provide services and the limited
circumstances in which that freedom may be restricted.21 ESA further points
out that the ECJ concluded in the said case that in the circumstances in which
the national legislation does not make representation by a lawyer mandatory,
there is no consideration relating to the public interest which can justify
requiring a lawyer providing cross-border services in a professional capacity
to work in conjunction with a local lawyer.22

46. In ESA’s view, the case law of the ECJ shows that the right to provide crossborder services as a lawyer is enshrined in Articles 36 and 37 EEA and that
Article 5 of Directive 77/249 simply provides an exception to the general rule
of Article 37 EEA that a person may provide a service in a State other than
his own under the same conditions as are imposed by that State on its own
nationals. ESA points out that as is usual in EEA law, the general principle
must be given a broad interpretation but the exception a strict interpretation.
Article 5 of Directive 77/249 must in ESA’s view be interpreted as covering only
those situations in which a restriction to the freedom to provide services may
be envisaged, i.e. where a public justification exists.

47. In ESA’s opinion, the referring court may be understood as suggesting
two possible avenues of justification for the national provision requiring a
European lawyer providing services to work in conjunction with a local lawyer:
first, professional obligations under the Liechtenstein Lawyers Act; second
remuneration according to the Remuneration Scale Act. ESA submits that
neither possibility can serve as justification. As concerns the first point, it
refers to Article 4(2) of Directive 77/249 according to which a European lawyer
providing services relating to the representation of a client in legal proceedings
shall observe the rules of professional conduct of the host State. In ESA’s view,
this provision ensures that the public interests are safeguarded. As concerns
the second point, ESA refers to Article 4(1) of the Directive, according to which
activities relating to the representation of a client in legal proceedings shall
be pursued under the conditions laid down for lawyers established in the host
21
22

Case 427/85 Commission v Germany, at paragraph 12.
Case 427/85 Commission v Germany, at paragraph 14.
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46. Nach Ansicht der ESA zeigt die Rechtsprechung des EuGH, dass das Recht
zur Erbringung grenzüberschreitender rechtsanwaltlicher Dienstleistungen
von den Artikeln 36 und 37 EWR geschützt sei und dass Artikel 5 der Richtlinie
77/249 ganz einfach eine Ausnahme zu der allgemeinen Regelung in Artikel
37 EWR enthalte, wonach eine Person eine Dienstleistung in einem anderen
als ihrem eigenen Staat unter den denselben Voraussetzungen erbringen
darf, welche dieser Staat für seine eigenen Angehörigen vorschreibt. Die
ESA verweist darauf, dass dieser allgemeine Grundsatz, wie im EWRRecht üblich, weit auszulegen sei, die Ausnahme hingegen eng. Artikel 5 der
Richtlinie 77/249 ist nach Ansicht der ESA so auszulegen, dass er nur auf
solche Situationen Anwendung findet, in denen eine Einschränkung des freien
Dienstleistungsverkehrs vorgesehen werden kann, d.h. wo dies aus Gründen
des Allgemeininteresses gerechtfertigt werden kann.
47. Nach Auffassung der ESA kann das vorlegende Gericht so verstanden werden,
dass es zwei mögliche Wege aufzeigt, um eine Vorschrift des nationalen
Rechts zu rechtfertigen, die einem europäischen dienstleistungserbringenden
Rechtsanwalt die Beiziehung eines Einvernehmensanwalts vorschreibt: erstens,
Standespflichten gemäß dem liechtensteinischen Rechtsanwaltsgesetz;
zweitens Vergütung gemäß dem Gesetz über den Tarif für Rechtsanwälte und
Rechtsagenten. Nach Ansicht der ESA kommt keine dieser Möglichkeiten als
Grundlage für eine Rechtfertigung in Frage. Was den ersten Punkt angeht,
so verweist die ESA auf Artikel 4 Absatz 2 der Richtlinie 77/249, wonach ein
europäischer Rechtsanwalt, der Dienstleistungen im Zusammenhang mit
der Vertretung eines Mandanten im Bereich der Rechtspflege erbringt, die
Standesregeln des Aufnahmestaats einhalten muss. Aus Sicht der ESA stellt
diese Vorschrift die Wahrung der öffentlichen Interessen sicher. In Bezug auf
21
22

Rs. 427/85 Kommission ./. Deutschland, Rn. 12.
Rs. 427/85 Kommission ./. Deutschland, Rn. 14.
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Richtlinie systematisch gesehen werden müsse, nämlich im Zusammenhang
mit den allgemeinen Vorschriften über den freien Dienstleistungsverkehr und
den Begrenzungen, denen eine Beschränkung dieser Freiheit unterliegt.21 Die
ESA betont des Weiteren, dass der EuGH in der genannten Rechtssache zu
dem Schluss gekommen sei, dass in den Fällen, in denen nach nationalem
Recht kein Anwaltszwang besteht, kein öffentliches Interesse bestehe, das
die Verpflichtung eines grenzüberschreitend berufliche Dienstleistungen
erbringenden Anwalts zur Beiziehung eines Einvernehmensrechtsanwalts
rechtfertigen könne.22

State. This means that European lawyers providing services must be compared
to local lawyers, not to lay persons able to appear in legal proceedings on
behalf of another person.

48.

In ESA’s view, the referring court is by the second question asking in essence
whether a national provision may/must be set aside and a directive directly
applied by a judge in an EFTA State. However, since the answer to the first
question means that the applicable EEA rule is not Article 5 of Directive 77/249
but Article 36 of the EEA Agreement, ESA proposes that in order to give a
useful answer, the Court should consider the question of national provisions
which conflict with the articles of the main agreement.

49. ESA refers to Protocol 35 to the EEA Agreement, which in its opinion makes
it clear that the Agreement does not require any Contracting Party to transfer
legislative powers to any institution of the EEA, and that the homogeneity
within the EEA will have to be achieved through national procedures.23

50. ESA submits that the national court must first consider whether it is possible
to construe the national provision in such a way as to give it the meaning most
in line with EEA law.24 That is a fortiori the case when the dispute before the
national court concerns the application of domestic provisions enacted for the
purpose of transposing a directive intended to confer rights on individuals.
This obligation entails that the national court must presume that the State in
question had the intention of fulfilling entirely the obligations arising from the
directive concerned.25 ESA submits that in the present case, this translates
as an intention not to go beyond the confines of the specifically authorised
23
24

25

ESA refers to Case E-1/01 Einarsson, at paragraph 52.
ESA refers in this respect to Case E-4/01 Karlsson, at paragraph 28. In its view, guidance to the statement in Case E-4/01
Karlsson can be found in the case law of the ECJ regarding the obligation referred to as consistent or conforming interpretation.
ESA refers inter alia to Case 14/83 Von Colson [1984] ECR 1891; joined cases C-270/97 and C-271/97 Deutsche Post [2000] ECR
I-929, at paragraph 62; and joined cases C-397/01 to C-403/01 Pfeiffer and others [2004] ECR I-8835, at paragraph 110.
ESA refers inter alia to joined cases C-397/01 to C-403/01 Pfeiffer and others, at paragraph 112.
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48. Nach Ansicht der ESA möchte das vorlegende Gericht mit seiner zweiten
Frage im Wesentlichen wissen, ob eine nationale Vorschrift unangewendet
gelassen und eine Richtlinie durch den nationalen Richter eines EFTA-Staats
unmittelbar angewendet werden kann/muss. Nachdem sich jedoch aus der
Antwort auf die erste Frage ergibt, dass die einschlägige Bestimmung des
EWR-Rechts nicht Artikel 5 der Richtlinie 77/249, sondern Artikel 36 des EWRAbkommens ist, schlägt die ESA vor, der Gerichtshof solle, um eine dienliche
Antwort zu geben, auf die Frage des Konflikts nationaler Vorschriften mit den
Artikeln des Hauptabkommens eingehen.
49. Die ESA verweist auf Protokoll 35 des EWR-Abkommens, welches ihrer
Auffassung nach klarstellt, dass das Abkommen von keiner Vertragspartei die
Übertragung von Gesetzgebungsbefugnissen auf die Institutionen des EWR
verlangt, und dass die Homogenität im EWR im Wege nationaler Verfahren
erreicht werden muss.23
50. Die ESA trägt des Weiteren vor, dass das nationale Gericht zunächst prüfen
müsse, ob die nationale Bestimmung so ausgelegt werden könne, dass ihr
eine Bedeutung gegeben werden kann, die weitestmöglich mit dem EWRRecht in Einklang steht.24 Dies sei erst recht zu fordern, wenn die Streitigkeit
vor dem nationalen Gericht die Anwendung nationaler Bestimmungen
betreffe, die zur Umsetzung einer auf die Gewährung von Rechten für
Einzelne zielenden Richtlinie erlassen worden seien. Die genannte
Auslegungsverpflichtung des nationalen Gerichts geht mit der Vermutung einer
Absicht des betroffenen Staates einher, die sich aus der fraglichen Richtlinie
ergebenden Verpflichtungen vollumfänglich zu erfüllen.25 Nach Meinung der
ESA bedeutet dies, dass im vorliegenden Fall eine Absicht zu unterstellen
23
24

25

Die ESA bezieht sich auf Rs. E-1/01 Einarsson, Rn. 52.
Die ESA verweist in dieser Hinsicht auf Rs. E-4/01 Karl K. Karlsson, Rn. 28. Ihrer Auffassung nach findet sich in der Rechtsprechung
des EuGH zur Verpflichtung zur richtlinienkonformen Auslegung eine Anleitung zum Verständnis der Aussage in Rs. E-4/01 Karl
K. Karlsson. Die ESA verweist unter anderem auf Rs. 14/83 Von Colson und Kamann, Slg. 1984, 1891; verb. Rs. C-270/97 und
C-271/97 Deutsche Post, Slg. 2000, I-929, Rn. 62 und verb. Rs. C-397/01 bis C-403/01 Pfeiffer u. a., Slg. 2004, I-8835, Rn. 110.
Die ESA weist unter anderem auf die verb. Rs. C-397/01 bis C-403/01 Pfeiffer u. a., Rn. 12 hin.
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den zweiten Punkt weist die ESA auf Artikel 4 Absatz 1 der Richtlinie hin,
nach der Tätigkeiten, die mit der Vertretung eines Mandanten im Bereich der
Rechtspflege zusammenhängen, unter den Voraussetzungen ausgeübt werden
müssen, die für die im Aufnahmestaat niedergelassenen Rechtsanwälte gelten.
Dies bedeute, dass europäische dienstleistungserbringende Rechtsanwälte
mit einheimischen Rechtsanwälten und nicht mit Laien zu vergleichen sind, die
in Gerichtsverfahren in Vertretung einer anderen Person auftreten können.

restriction on the freedom of lawyers to provide cross-border services.
Therefore, the national court is bound to use to the fullest extent interpretative
methods recognised by national law in order to achieve the result sought by
the relevant EEA law. In that context, a provision of domestic law may be
construed in such a way as to avoid conflict with another rule of domestic
law, or the scope of the provision restricted by applying it only in so far as it is
compatible with the rule concerned.26

51. Should the national court come to the conclusion that it is not possible to
construe the national provision under examination in such a manner that it
reflects the terms of Directive 77/249, as interpreted by the case law of the
ECJ, the corollary is the conclusion that such a provision infringes Article 36
EEA.

52. ESA states that pursuant to Protocol 35, an EEA State is obliged to ensure that
implemented EEA rules prevail when these conflict with national provisions.
ESA submits that the main body of the EEA Agreement, including Article 36,
has been made part of national law. The obligation laid down in Protocol 35
therefore implies that when it is not possible to construe the national provision
so that it reflects EEA law, the conflict between the rules will be resolved in
favour of the freedom to provide services enshrined in Article 36 EEA.

53. However, the undertaking in Protocol 35 only applies to those provisions
that are framed in a manner capable of creating rights that individuals and
economic operators may invoke before national courts. This is the case of
provisions which are unconditional and sufficiently precise.27 ESA points out
that the ECJ has held what is now Article 49 EC to fulfil these criteria28 and
submits that in light of the homogeneity objective, and in order to ensure equal
treatment of individuals throughout the EEA, Article 36 EEA must also be held
to do so.29
26
27
28
29

Joined cases C-397/01 to C-403/01 Pfeiffer and others, at paragraph 116.
See Case E-1/01 Einarsson, at paragraph 53.
ESA refers inter alia to Case 33/74 van Binsbergen [1974] ECR 1299, at paragraphs 23 and 24.
ESA refers to case E-1/01 Einarsson, at paragraph 54.
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51. Für den Fall, dass das nationale Gericht zu dem Schluss kommt, die zu prüfende
nationale Vorschrift könne nicht so ausgelegt werden, dass sie den Inhalt der
Richtlinie 77/249 in der Auslegung des EuGH widerspiegelt, sei daraus zu
folgern, dass eine solche Vorschrift gegen Artikel 36 EWR verstößt.
52. Die ESA führt an, dass ein EWR-Staat nach Protokoll 35 verpflichtet sei,
den Vorrang umgesetzten EWR-Rechts zu gewährleisten, wenn dies in
Widerspruch zu nationalen Bestimmungen steht. Die ESA weist darauf hin,
dass der Hauptteil des EWR-Abkommens, einschließlich des Artikels 36,
in nationales Recht umgesetzt worden ist. Die in Protokoll 35 vorgesehene
Verpflichtung bedeute deshalb für den Fall, dass die nationale Vorschrift
nicht so ausgelegt werden könne, dass sie dem EWR-Recht entspricht, der
Widerspruch zwischen den beiden Vorschriften zugunsten des in Artikel 36
EWR niedergelegten freien Dienstleistungsverkehrs zu lösen sei.
53. Allerdings finde die Verpflichtung in Protokoll 35 nur auf diejenigen
Bestimmungen Anwendung, die aufgrund ihrer Formulierung geeignet seien,
Rechte zu begründen, auf die sich Einzelne und Wirtschaftsteilnehmer vor den
nationalen Gerichten berufen könnten. Dies treffe auf Bestimmungen zu, die
unbedingt und hinreichend bestimmt seien.27 Die ESA verweist darauf, dass
der heutige Artikel 49 EG diese Kriterien dem EuGH zufolge erfülle28, und trägt
vor, dass im Hinblick auf das Homogenitätsziel sowie zur Gewährleistung einer
Gleichbehandlung der Bürger im gesamten EWR Artikel 36 EWR ebenso zu
verstehen sei.29
26
27
28

29

Verb. C-397/01 bis C-403/01 Pfeiffer u. .a., Rn. 116.
Vgl. Rs. E-1/01 Einarsson, Rn. 53.
Die EFTA-Überwachungsbehörde bezieht sich unter anderem auf Rechtssache 33/74 Johannes Henricus Maria van Binsbergen
gegen Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid, Sammlung der Rechtsprechung 1974, 1299, Absätze 23
und 24.
Die EFTA-Überwachungsbehörde verweist auf Rechtssache E-1/01 Einarsson, Absatz 54.
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sei, die Grenzen der ausdrücklich gebilligten Einschränkung der Freiheit des
grenzüberschreitenden Dienstleistungsverkehrs für Rechtsanwälte nicht zu
überschreiten. Deshalb sei das nationale Gericht verpflichtet, die im nationalen
Recht anerkannten Auslegungsmethoden in vollstem Umfang zu nutzen, um
das vom einschlägigen EWR-Recht angestrebte Ergebnis zu erreichen. In
diesem Zusammenhang könne eine Bestimmung des nationalen Rechts so
ausgelegt werden, dass eine Kollision mit einer anderen Vorschrift nationalen
Rechts vermieden wird, oder die Reichweite dieser Bestimmung könne zu
diesem Zweck eingeschränkt und sie nur insoweit angewandt werden, als sie
mit dieser Vorschrift vereinbar ist.26

54. In light of the above, ESA proposes that the answers to the questions be:
1. Article 36 EEA and Directive 77/249 preclude a national provision
which requires that a lawyer established in another EEA State must work in
conjunction with a local lawyer if and to the extent that it applies in situations
where, under national law, representation by a lawyer is not mandatory.
2. Where a provision of national law is incompatible with Article 36 EEA, and
that Article has been implemented into national law, the situation is governed
by the undertaking in Protocol 35 to the EEA Agreement and the implemented
EEA rule shall prevail.
The Commission of the European Communities
55. Seen in light of the circumstances of the case, the Commission understands
the first question referred by the national court to be essentially asking whether
Article 57a of the Liechtenstein Lawyers Act is compatible with EEA law where
a party is (as a matter of fact) represented by a lawyer but where there is no
mandatory requirement for legal representation.
56. The Commission refers to Case C-427/85 Commission v Germany where
the ECJ concluded that a requirement for a lawyer providing services to act
in conjunction with a lawyer established on Germany territory, even where
there was no corresponding requirement of representation by a lawyer under
German law, was contrary to ex-Articles 59 and 60 of the EC Treaty and
Directive 77/249. The Commission submits that the reasoning applied by the
ECJ in that case equally applies to this case, and that the same conclusion
must be drawn. 30
57. As concerns the second question, the Commission states that the question
essentially queries how such a finding should properly be taken into account
by the national court if the EFTA Court were to reach a similar conclusion.
58. In the view of the Commission, the national court should interpret, as far as
is possible, Article 57a of the Liechtenstein Lawyers Act in such a way as
30

Case C-427/85 Commission v Germany at paragraphs 11-15. The Commission also refers to Case C-294/89 Commission v
France.
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1.	 Artikel 36 EWR und die Richtlinie 77/249 stehen einer nationalen Vorschrift
entgegen, wonach ein in einem anderem EWR-Staat niedergelassener
Rechtsanwalt einen Einvernehmensanwalt beiziehen muss, wenn und soweit
sie auf Situationen Anwendung findet, in denen nach nationalem Recht keine
Anwaltspflicht besteht.
2.	 Wenn eine Vorschrift des nationalen Rechts unvereinbar mit Artikel 36
EWR ist und dieser Artikel in nationales Recht umgesetzt worden ist, findet
die Verpflichtung in Protokoll 35 zum EWR-Abkommen Anwendung, und die
umgesetzte Vorschrift des EWR-Rechts hat Vorrang.
Die Kommission der Europäischen Gemeinschaften
55. Im Lichte der Besonderheiten des Ausgangsfalles versteht die Kommission
die erste Frage des nationalen Gerichts dahingehend, das es im Wesentlichen
wissen will, ob Artikel 57a des liechtensteinischen Rechtsanwaltsgesetzes mit
dem EWR-Recht in Fällen vereinbar ist, in denen eine Partei (tatsächlich)
durch einen Rechtsanwalt vertreten ist, ohne dass jedoch die anwaltliche
Vertretung zwingend vorgeschrieben ist.
56. Die Kommission verweist auf Rs. C-427/85 Kommission ./. Deutschland,
wo der EuGH zu dem Schluss komme, dass die Verpflichtung eines
dienstleistungserbringenden Rechtsanwalts, einen in Deutschland
niedergelassenen Rechtsanwalt selbst dort beizuziehen, wo keine Verpflichtung
zur anwaltlichen Vertretung nach deutschem Recht besteht, im Widerspruch
zu den früheren Artikeln 59 und 60 EG-Vertrag und der Richtlinie 77/249 stehe.
Die Kommission trägt vor, dass die Argumentation des EuGH in jenem Fall
gleichermaßen für diesen Fall gelte, und dass die gleichen Schlussfolgerungen
gezogen werden müssten.30
57. Die zweite Frage richtet sich nach dem Verständnis der Kommission im
Wesentlich darauf, wie das nationale Gericht eine solche Feststellung
richtigerweise berücksichtigen soll, falls der EFTA-Gerichtshof zu ähnlichen
Schlussfolgerungen kommen sollte.
58. Nach Ansicht der Kommission sollte das nationale Gericht Artikel 57a des
liechtensteinischen Rechtsanwaltsgesetzes soweit als möglich dahingehend
30

Rs. C-427/85 Kommission ./. Deutschland, Rn. 11-15. Die Kommission verweist auch auf Rs. C-294/89 Kommission ./.
Frankreich.

- 276
307 -

Case E-1/07
Criminal
proceedings
E-9/04
Costs
A
II
CaseCase
E-3/06
Ladbrokes
Ltd.
Case E-1/06
EFTA Surveillance
Authority
vagainst
Norway

54. Im Lichte des Vorstehenden schlägt die ESA vor, die Fragen wie folgt zu
beantworten:

to ensure conformity with Directive 77/249 and the relevant ruling of the
ECJ. 31
59. In light of this the Commission proposes the questions should be answered in
the following sense:
A provision such as Article 57a of the Liechtenstein Lawyers Act according to
which, in proceedings in which a party is represented by a lawyer or a defending
counsel must be engaged, an EEA national lawyer providing services must
call in a local lawyer to act in conjunction, is compatible with Article 36(1) of
the EEA Agreement relating to the freedom to provide services and Article 5 of
Council Directive 77/249/EEC only insofar as it requires the appointment of a
local lawyer in cases where representation by a lawyer is itself compulsory.

Thorgeir Örlygsson
Judge-Rapporteur

31

The Commission refers inter alia to Case 14/83 Von Colson and Case C-403/01 Pfeiffer, Article 6 EEA and to Case E-4/01
Karlsson.
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59. Im Lichte dessen schlägt die Kommission vor, die Fragen folgendermassen
zu beantworten:
Eine Vorschrift wie Artikel 57a des liechtensteinischen Rechtsanwaltsgesetzes,
wonach in Verfahren, in denen sich eine Partei durch einen Rechtsanwalt
vertreten lässt oder ein Verteidiger beigezogen werden muss, ein
dienstleistungserbringender Rechtsanwalt, der Angehöriger eines EWRStaates ist, einen Einvernehmensanwalt beiziehen muss, ist mit Artikel 36
Absatz 1 EWR-Abkommen über den freien Dienstleistungsverkehr und Artikel
5 der Richtlinie 77/249/EWG des Rates nur insoweit vereinbar, als diese
Vorschrift die Bestellung eines Einvernehmensanwalts in Fällen vorschreibt,
in denen die Vertretung durch einen Rechtsanwalt an sich zwingend
vorgeschrieben ist.
Thorgeir Örlygsson
Berichterstatter

31

Die Kommission bezieht sich unter anderem auf die Rechtsachen 14/83 Von Colson und Kamann und C-403/01 Pfeiffer u. a.,
Artikel 6 EWR sowie auf Rs. E-4/01 Karl K. Karlsson.
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auslegen, dass Übereinstimmung mit der Richtlinie 77/249 und der
einschlägigen Rechtsprechung des EuGH gewährleistet wird.31
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Case E-2/07
EFTA Surveillance Authority
v
The Kingdom of Norway
(Widow’s and widower’s pension rights – Equal treatment of women and men –
Article 69 EEA – Directive 79/7/EEC – Directive 86/378/EEC)
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Summary of the Judgment

1. It is not in itself sufficient that a
survivor’s pension scheme is determined
by statute to exclude it from the scope of
Article 69(1) EEA. In order to ascertain
whether a pension constitutes “pay” within
the meaning of Article 69(1) EEA, the
decisive criterion is whether the pension is
paid to the former worker by reason of the
employment relationship between him and
his former employer.

the public employer is entirely comparable
to that paid by a private employer to his
former employees. Moreover, the ECJ
has recognised that a survivor’s pension
provided by such a scheme constitutes
“pay” within the meaning of Article 141
EC, as it is an advantage deriving from
the deceased spouse’s membership in the
scheme and therefore paid by reason for
the spouse’s employment.

2. The case law of the ECJ on Article
141(1) and (2) EC is relevant for the
interpretation of Article 69(1) EEA. The
ECJ has recognised that a pension
scheme constitutes pay within the meaning
of Article 141 EC if it fulfils three criteria:
first, the pension concerns only a particular
category of workers, second, it is directly
related to the period of service completed
and third, its amount is calculated by
reference to the public servant’s final
salary. In that case the pension paid by

3. Pensions which qualify as “pay” under
Article 69(1) fall outside the scope of
Directive 79/7/EEC of 19 December 1978
on the progressive implementation of the
principle of equal treatment for men and
women in matters of social security, but
fall under Directive 86/378/EEC of 24 July
1986 on the implementation of the principle
of equal treatment for men and women in
occupational social security schemes, as
amended by Council Directive 96/97/EC of
20 December 1996.
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widow in the same circumstances receives
her survivor’s pension without curtailment,
are in violation of the principle of nondiscrimination with regard to pay, as laid
down in Article 69(1) EEA, and the rule
of non-discrimination with regard to the
calculation of benefits, as established by
Article 5(1) of Directive 86/378.
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4. National rules relating to pension
rights accrued on the basis of periods of
employment after the entry into force of
the EEA Agreement, pursuant to which
the survivor’s pension of a widower whose
spouse became a member of a pension
fund prior a certain date is curtailed in
relation to his other income, whereas a

JUDGMENT OF THE COURT
30 October 2007
(Widow’s and widower’s pension rights – Equal treatment of women and
men – Article 69 EEA – Directive 79/7/EEC – Directive 86/378/EEC)
In Case E-2/07,
EFTA Surveillance Authority, represented by Niels Fenger, Director, Arne T. Andersen,
Senior Officer, and Lorna Young, Officer, Legal & Executive Affairs, acting as Agents,
Applicant,
v
The Kingdom of Norway, represented by Karin Fløistad, advokat, Attorney General
for Civil Affairs, Eyvin Sivertsen, advokat, Attorney General for Civil Affairs, and Guro
Hansson Bull, Ministry of Foreign Affairs, acting as Agents,
Defendant,
APPLICATION for a declaration that by maintaining in force rules in lov av 28. juli 1949
nr. 26 om Statens Pensjonskasse (Public Service Pension Act) relating to pension
rights accrued on the basis of periods of employment after 1 January 1994 pursuant
to which the survivor’s pension of a widower whose spouse became a member of the
Public Service Pension Fund prior to 1 October 1976 is curtailed in relation to his other
income whereas a widow in the same circumstances receives her survivor’s pension
without curtailment, the Kingdom of Norway has failed to fulfil its obligations under Article
69(1) EEA and Article 5 of the Act referred to at point 20 in Annex XVIII to the EEA
Agreement (Council Directive 86/378/EEC of 24 July 1986 on the implementation of the
principle of equal treatment for men and women in occupational social security schemes,
as amended by Council Directive 96/97/EC of 20 December 1996), as adapted by
Protocol 1 thereto.

THE COURT,
composed of: Carl Baudenbacher, President (Judge-Rapporteur), Thorgeir Örlygsson and
Henrik Bull, Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the parties and the written observations of
the Commission of the European Communities, represented by Michel van Beek, Legal
Adviser, acting as Agent,
- 282 -

of Procedure,
gives the following

Judgment
I

Facts and pre-litigation procedure
1

By a letter of 3 July 2001, the Applicant informed the Defendant of the receipt
of a complaint alleging that certain provisions of the Norwegian Public Service
Pension Act discriminated against widowers in relation to survivor’s pensions
granted to persons whose spouse had joined the Public Service Pension
Fund prior to 1 October 1976. In such a situation, the survivor’s pension of
a widower would be subject to curtailment where he had other sources of
income, whereas no such curtailment would have taken place had the survivor
been the widow of a male employee.

2

In the following exchange of letters, the Applicant maintained that the relevant
rules in the contested legislation appeared to infringe Articles 69 and 70 of
the Agreement on the European Economic Area (hereinafter “EEA” or “the
EEA Agreement”) as well as Article 6(e) of Directive 86/378 of 24 July 1986
on the implementation of the principle of equal treatment for men and women
in occupational social security schemes, as amended by Council Directive
96/97/EC of 20 December 1996 (hereinafter “Directive 86/378”), which the
Defendant subsequently contested. Concurring with the Applicant only as
regards the applicability of Directive 86/378, the Defendant argued that the
contested legislation was not contrary to its Article 6(e) or any general equal
treatment principle under EEA law. Furthermore, the Defendant argued that
EEA law does not have retroactive effect and that this should prevent rights
established before the entry into force of the EEA Agreement being subject to
EEA law. The Defendant further maintained that exempting widowers whose
spouse had joined the Public Service Pension Fund prior to 1 October 1976
from the curtailment rules in the same way as widows of male employees in
the same situation would be financially too burdensome and would constitute
an inappropriate shift in priority in light of the State’s limited resources for
pension and national insurance benefits.
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having decided to dispense with the oral procedure pursuant to Article 41(2) of the Rules

3

On 18 September 2003, the Applicant sent the Defendant a letter of formal
notice, maintaining that the contested legislation was contrary to Article 69 EEA
and Directive 86/378. The Applicant also denied that transitional arrangements
enjoy a special status under EEA law and argued that retroactivity was without
significance for periods of employment after 1 January 1994 in light of the
case law of the Court of Justice of the European Communities (hereinafter
“the ECJ”) and Article 2 of Directive 96/97/EC (hereinafter: “Directive 96/97”).
In its reply by letter dated 15 December 2003, the Defendant contested the
applicability of Article 69 EEA and Directive 86/378 to the case at hand, arguing
that the difference in treatment was related to the financial situation of the
surviving spouse rather than the work performed by the civil servant. Basing
itself on case law from the ECJ, the Defendant claimed that the survivor’s
pension constituted “social security” rather than “pay” and consequently was
governed exclusively by Directive 79/7/EEC of 19 December 1978 on the
progressive implementation of the principle of equal treatment for men and
women in matters of social security (hereinafter: “Directive 79/7”) which, in its
Article 3(2), excludes survivors’ benefits from the equal treatment obligations
laid out therein.

4

The Applicant, in a supplementary letter of formal notice dated 14 July 2004,
reiterated that, in its view, pensions paid under the Public Service Pension
Fund must be considered as “pay” and, as such, fall within the scope of Article
69(1) EEA. Replying to this letter on 29 November 2004, the Defendant
announced that it would comply with the Applicant’s view and amend the
contested legislation accordingly. To that end, an amendment to the Public
Service Pension Act would be proposed so that those who become widowers
after the amendment, and whose deceased spouses became members of the
Public Service Pension Fund before 1 October 1976 will be given the same
rights as widows enjoy.

5

By letter of 15 December 2004, the Applicant requested clarification of the
meaning of the phrase “become widowers after the amendment”. In its
response of 3 February 2005, the Defendant confirmed that only persons
becoming a widower after 1 January 2006 (the planned date of entry into force
of the envisaged amendment) would benefit from the more favourable rules,
but not widowers whose spouse had periods of employment after 1 January
1994 and died before 1 January 2006.
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The Applicant delivered a reasoned opinion on 26 October 2005. The
Defendant replied by a letter dated 8 March 2006, referring again to the
envisaged amendment of the contested legislation. However, no amendment
has been made to the contested legislation.

7

By a letter registered at the Court on 19 February 2007, the Applicant filed the
present application.

Legal background
EEA law
8

Article 69 EEA reads:
1. Each Contracting Party shall ensure and maintain the application of the
principle that men and women should receive equal pay for equal work.
For the purposes of this Article, ‘pay’ means the ordinary basic or minimum
wage or salary and any other consideration, whether in cash or in kind,
which the worker receives, directly or indirectly, in respect of his employment
from his employer.
Equal pay without discrimination based on sex means:
(a) that pay for the same work at piece rates shall be calculated on the
basis of the same unit of measurement;
(b) that pay for work at time rates shall be the same for the same job.
2. Annex XVIII contains specific provisions for the implementation of
paragraph 1.

9

Article 70 EEA reads:
The Contracting Parties shall promote the principle of equal treatment for men
and women by implementing the provisions specified in Annex XVIII.

10

Article 3(1) of Directive 79/7 reads:
This Directive shall apply to:
(a) statutory schemes which provide protection against the following risks:
– …
– old age

11

Article 2(1) of Directive 86/378 reads:
‘Occupational social security schemes’ means schemes not governed by
Directive 79/7/EEC whose purpose is to provide workers, whether employees
- 285 -

Case E-3/06
Ladbrokes
Ltd.
Case E-1/06
E-2/07 EFTA
EFTA Surveillance
Surveillance
Authority
Norway
Case
Authority
vv Norway

II

6

or self-employed, in an undertaking or group of undertakings, area of economic
activity, occupational sector or group of sectors with benefits intended to
supplement the benefits provided by statutory social security schemes or
to replace them, whether membership of such schemes is compulsory or
optional.
12

Article 4(b) of Directive 86/378 reads:
This Directive shall apply to:
…
(b) occupational schemes which provide for other social benefits, in cash
or in kind, and in particular survivors’ benefits and family allowances, if
such benefits are accorded to employed persons and thus constitute a
consideration paid by the employer to the worker by reason of the latter’s
employment.

13

Article 5(1) of Directive 86/378 reads:
Under the conditions laid down in the following provisions, the principle of
equal treatment implies that there shall be no discrimination on the basis of
sex, either directly or indirectly, by reference in particular to marital or family
status, especially as regards:
…
– the calculation of benefits, including supplementary benefits due in respect
of a spouse or dependants, and the conditions governing the duration and
retention of entitlement to benefits.

14

Article 6(1)(e) of Directive 86/378, as amended by Directive 96/97, reads:
Provisions contrary to the principle of equal treatment shall include those
based on sex, either directly or indirectly, in particular by reference to marital
or family status, for:
…
(e) setting different conditions for the granting of benefits or restricting such
benefits to workers of one or other of the sexes;
…

15

Article 2(1) and (3) of Directive 96/97 read:
1. Any measure implementing this Directive, as regards paid workers, must
cover all benefits derived from periods of employment subsequent to 17
May 1990 and shall apply retroactively to that date, without prejudice to
- 286 -

…
3. For Member States whose accession took place after 17 May 1990 and
who were on 1 January 1994 Contracting Parties to the Agreement on the
European Economic Area, the date of 17 May 1990 in paragraph 1 and 2
of this Directive is replaced by 1 January 1994.
National legislation
16

The Norwegian Public Service Pension Fund was established in 1917 and its
activities have been regulated by statute since that time. The Public Service
Pension Act of 1949 provides that the Public Service Pension Fund is a stateguaranteed fund for the financing of pensions which, under the Public Service
Pension Act or any other act, are payable from that fund. Employees working
in the public service at least 14 hours per week are members of the fund. An
employee who has been a member of the fund is entitled to an old age pension
which is calculated on the basis of the regular income at the moment of leaving
the respective employment relationship. As a main rule, the actual pension
is 66% of the last income from the public service employment, reduced by
one thirtieth for every year less than 30 years of service. When a member of
the fund dies, a surviving spouse is entitled to a widow’s/widower’s pension
amounting to 9% of the deceased spouse’s pension.

17

Section 34 of the Act contains exceptions from the abovementioned rules.
According to this provision, the survivor’s pension for widows or widowers
born prior to 1 July 1950 and whose spouse had become a member of the
fund prior to 1 July 2000 amounts to up to 39.6% of the deceased spouse’s
pension, but is subject to curtailment depending on other income which the
survivor receives. The rules for the curtailment of these pensions are provided
for in Sections 35 and 36 of the Act.

18

Section 34, third paragraph, stipulates that the widow of a male employee who
became a member of the fund prior to 1 October 1976 receives a survivor’s
pension without curtailment.
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workers or those claiming under them who have, before that date, initiated
legal proceedings or raised an equivalent claim under national law. In that
event, the implementation measures must apply retroactively to 8 April
1976 and must cover all the benefits derived from periods of employment
after that date. For Member States which acceded to the Community after
8 April 1976, that date shall be replaced by the date on which Article 119 of
the Treaty became applicable on their territory.

19

Historically, widows of members of the fund automatically received a survivor’s
pension, whereas widowers were only entitled to such a pension to the
extent that they had been fully or partially supported by their now-deceased
wife. From 1 October 1976, the Norwegian legislation was amended to
equalise the treatment of widows and widowers. This was done by extending
the unconditional entitlement to a survivor’s pension to widowers. At the
same time, curtailment rules, limiting the amount of the pension where the
survivor had other sources of income, were introduced for both widows and
widowers.

20

Concerns about the constitutional implications of depriving the wives of male
employees who were, on 1 October 1976, already members of the fund, of their
accrued rights led to the decision that this group of women should continue to
benefit from the old rules under which their widow’s pension was not subject
to curtailment, which was consequently mirrored by the exemption in Section
34, third paragraph.

III Arguments of the parties
21

The Applicant, supported by the Commission of the European Communities,
is of the view that the rules contained in the Act concerning the calculation
of the survivor’s pension of a widower whose wife became a member of the
Public Service Pension Fund before 1 October 1976 as compared with that of
a widow in like circumstances constitute direct discrimination based on gender,
as prohibited by Article 69(1) EEA and Directive 86/378. To support this, the
Applicant argues that, in fulfilling the criteria set out in the ECJ’s recent case
law, the pensions granted under the Act constitute “pay” within the meaning
of Article 69(1) EEA and are caught by the definition of “occupational social
security scheme” in Directive 86/378. Accordingly, the scheme provided for
under the Act is not a pension paid by a statutory social security scheme, and
does not fall within the scope of Directive 79/7. Furthermore, the Applicant
rebuts the arguments made by the Defendant in the pre-litigation procedure
regarding the limited duration of the contested rules and the lack of retroactivity
of EEA law. As regards alleged constitutional restraints when it comes to
curtailing widows’ pensions following the same rules as widower’s pensions,
the Applicant suggests that equality can also be achieved by granting the
same favourable treatment to both genders. The financial consequences of
that solution are, according to the Applicant, not an objective reason that would
be able to justify difference in treatment such as the one at issue.
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The Defendant, upon review of the case, has accepted the Applicant’s view that
a widow and a widower whose spouse became a member of the Public Service
Pension Fund prior to 1 October 1976 must be treated equally with regard to
survivor’s pension rights accrued on the basis of periods of employment after
1 January 1994. The Defendant does no longer dispute that the survivor’s
pension scheme at hand falls within the scope of Article 69(1) EEA and
Directive 86/378, as amended. Furthermore, the Defendant agrees that the
contested legislation cannot – due to its scope and duration – be objectively
justified on the grounds that it is of a transitional nature. As a consequence, the
Defendant has requested the Court to declare the application to be founded.

IV Findings of the Court
23

By the present application, the Applicant challenges the discrimination inherent
in the preferential treatment of widows whose deceased spouse became
a member of the Public Service Pension Fund prior to 1 October 1976 as
compared to widowers in the same situation with regard to the curtailment of
survivor’s pensions.

24

Both the Applicant and the Defendant submit that the survivor’s pension
scheme at issue falls within the scope of both Article 69(1) EEA and Directive
86/378. In this respect, they agree that the scheme must be considered
“pay” within the meaning of Article 69(1) and not a statutory social security
scheme falling under Directive 79/7. The Court must nevertheless make its
own assessment.

25

Article 69(1) EEA establishes the principle of equal pay without discrimination
based on gender and, for these purposes, provides a definition of the notion
of “pay”. The provision mirrors ex-Article 119 EC which as of 1 May 1999 was
replaced by Article 141 EC. Article 141(1) and (2) EC are essentially identical
to ex-Article 119 EC (compare Case C-351/00 Niemi [2002] ECR I-7007,
at paragraphs 3–5). Consequently, also the case law of the ECJ on Article
141(1) and (2) EC is relevant for the interpretation of Article 69(1) EEA, as
provided for in Article 3(2) of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice.

26

The survivor’s pension scheme at issue is determined by statute. Although
that indicates that the benefits are social security benefits, it is not in itself
sufficient to exclude such a scheme from the scope of Article 69(1) EEA (see
for comparison Niemi, cited above, at paragraph 41). In order to ascertain
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22

whether a pension constitutes “pay” within the meaning of Article 69(1) EEA,
the decisive criterion is whether the pension is paid to the former worker by
reason of the employment relationship between him and his former employer,
that is to say the criterion of employment. See for comparison Niemi, cited
above, at paragraph 44 and Joined Cases C-4/02 and C-5/02 Schönheit and
Becker [2003] ECR I-12575, at paragraph 56.
27

In this regard, the ECJ has recognised that a pension scheme that fulfils the
following three criteria constitutes pay within the meaning of Article 141 EC:
first, the pension concerns only a particular category of workers, second, it
is directly related to the period of service completed and, third, its amount is
calculated by reference to the public servant’s final salary. The pension paid by
the public employer is in that case entirely comparable to that paid by a private
employer to his former employees (see Schönheit and Becker, cited above,
at paragraphs 57–58). Furthermore, the ECJ has recognised that a survivor’s
pension provided by such a scheme constitutes “pay” within the meaning of
Article 141 EC, as it is an advantage deriving from the deceased spouse’s
membership in the scheme and is therefore paid by reason of the spouse’s
employment (see Case C-117/01 K.B. [2004] ECR I-541, at paragraphs
26–27).

28

With regard to the first criterion, the Court notes that the employees benefiting
from the Public Service Pension Fund are distinguished from employees
grouped within an undertaking or group of undertakings, in a particular sector
of the economy or in an occupational sector or group of sectors, only by reason
of the specific features governing their employment relationship with the State.
Thus, they must be regarded as constituting a particular category of workers,
as set out in the case law of the ECJ (see Schönheit and Becker, cited above,
at paragraph 60).

29

Secondly, with regard to the criterion that the pension must be directly related
to the period of service completed, the Court notes that in order to receive a
full pension, 30 years of membership in the Public Service Pension Fund is
required. Thus, in essence the level of the pension is determined by reference
to the duration of the employment.

30

Finally, with regard to the third criterion, it follows from the Public Service
Pension Act that the amount of pension is calculated by reference to the public
servant’s final salary.
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In conclusion, the relevant criteria are fulfilled and the pensions and accordingly
the survivor’s pensions derived from the membership in the Public Service
Pension Fund constitute “pay” within the meaning of Article 69(1) EEA. As a
result, the principle of non-discrimination with regard to pay, as laid down in
Article 69(1) EEA, is applicable to the survivor’s pensions in question.

32

Since the pensions qualify as “pay” under Article 69(1) EEA, the Public Service
Pension Fund falls outside the scope of Directive 79/7 (see Niemi, cited above,
at paragraphs 38–47, Schönheit and Becker, cited above, at paragraphs
63–64).

33

For the same reason, the Public Service Pension Fund constitutes an
occupational social security scheme falling under Directive 86/378, cf. Article
2(1) and Article 4(b) of that Directive.

34

Accordingly, the Court holds that the submissions concerning the applicability
of Article 69(1) EEA and Directive 86/378 are correct. The Court then has to
assess the Applicant’s claim that the contested legislation is at odds with this
part of EEA law.

35

According to Section 34, third paragraph, of the Public Service Pension Act,
widows whose deceased husbands became a member of the Public Service
Pension Fund prior to 1 October 1976 are entitled to a survivor’s pension
without curtailment, while the survivor’s pensions of widowers in a like position
are subject to curtailment if they have other sources of income. Thus, Section
34, third paragraph, of the Public Service Pension Act violates the principle of
non-discrimination with regard to pay, as laid down in Article 69(1) EEA, and
of the rule of non-discrimination with regard to the calculation of benefits, as
established by Article 5(1) of Directive 86/378.

36

The Defendant has neither raised any argument for the justification of this
discrimination before the Court, nor is it contesting the claim of the Applicant.

37

The obligations under Article 69(1) EEA and Article 5(1) of Directive 86/378
have remained the same since the entry into force of the EEA Agreement for
Norway. The obligations thus apply with regard to all benefits derived from
periods from 1 January 1994 onwards, cf. also Article 2 of Directive 96/97.

38

Based on the above, the Court holds that by maintaining in force rules in lov
av 28. juli 1949 nr. 26 om Statens Pensjonskasse relating to pension rights
accrued on the basis of periods of employment after 1 January 1994 pursuant
to which the survivor’s pension of a widower whose spouse became a member
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31

of the Public Service Pension Fund prior to 1 October 1976 is curtailed in
relation to his other income whereas a widow in the same circumstances
receives her survivor’s pension without curtailment, the Kingdom of Norway
has failed to fulfil its obligations under Article 69(1) EEA and Article 5 of the Act
referred to at point 20 in Annex XVIII to the EEA Agreement (Council Directive
86/378/EEC of 24 July 1986 on the implementation of the principle of equal
treatment for men and women in occupational social security schemes, as
amended by Council Directive 96/97/EC of 20 December 1996), as adapted
by Protocol 1 thereto.
V

Costs
39

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to
be ordered to pay the costs if they have been applied for in the successful
party’s pleadings. The Applicant has asked that the Defendant be ordered to
pay the costs. Since the Applicant has been successful in its application, the
Defendant must be ordered to do so. The costs incurred by the Commission of
the European Communities are not recoverable.
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THE COURT
hereby:
1.	Declares that by maintaining in force rules in lov av 28. juli 1949 nr. 26 om
Statens Pensjonskasse relating to pension rights accrued on the basis of
periods of employment after 1 January 1994 pursuant to which the survivor’s
pension of a widower whose spouse became a member of the Public Service
Pension Fund prior to 1 October 1976 is curtailed in relation to his other
income whereas a widow in the same circumstances receives her survivor’s
pension without curtailment, the Kingdom of Norway has failed to fulfil its
obligations under Article 69(1) EEA and Article 5 of the Act referred to at point
20 in Annex XVIII to the EEA Agreement (Council Directive 86/378/EEC of 24
July 1986 on the implementation of the principle of equal treatment for men
and women in occupational social security schemes, as amended by Council
Directive 96/97/EC of 20 December 1996), as adapted by Protocol 1 thereto.
2.	Orders the Kingdom of Norway to pay the costs of the proceedings.
Carl Baudenbacher		Thorgeir Örlygsson		Henrik Bull
Delivered in open court in Luxembourg on 30 October 2007.
Skúli Magnússon			

Carl Baudenbacher

Registrar				

President
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On those grounds,

- 294 -

CASE E-5/06
EFTA Surveillance Authority
v
The Principality of Liechtenstein

- 295 -

CASE E-5/06
EFTA Surveillance Authority
v
The Principality of Liechtenstein
(Failure by a Contracting Party to fulfil its obligations – Article 4(1) and (2a) of Regulation
EEC 1408/71 – social security benefits and special non-contributory benefits – legal
effect of Annex IIa to Regulation EEC 1408/71 listing special non-contributory benefits
– Decision 1/95 of the EEA Council on the entry into force of the EEA Agreement for
Liechtenstein)
Judgment of the Court, 14 December 2007. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 298
Report for the Hearing . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 319
Summary of the Judgment
1. Under Article 10a of Regulation
1408/71, persons to whom the Regulation
applies shall be granted “the special noncontributory cash benefits referred to in
Article 4(2a)” exclusively in the territory
of the EEA State in which they reside,
“provided that such benefits are listed
in Annex IIa”. The aim of Regulation
1408/71 is to facilitate the free movement
of persons, cf. Article 29 EEA. If Annex
IIa were to have constitutive effect where
the criteria under Article 4(2a) are not
fulfilled, a situation could arise in which
the coordination of social security benefits
sought by Regulation 1408/71 would not be
achieved, to the detriment of the individual
concerned. Thus, in order to safeguard the
interests of individuals who have availed
themselves of the right to free movement
under the EEA Agreement, it is necessary
to interpret Articles 4(2a), 10a and Annex

IIa of the Regulation to the effect that listing
in the Annex is only a necessary, but not
a sufficient, precondition for considering
a certain benefit as non-exportable under
Article 10a.
2. Under the system of Regulation
1408/71, as amended by Regulation
1247/92, the entries in Annex IIa are not
a matter only for the State concerned. In
the EC, the Annex was adopted as an
integral part of Regulation 1247/92 under
the relevant decision-making procedure
laid down in the EC Treaty. In the EEA,
the content of the Annex is a matter to be
agreed upon by all Contracting Parties
under the decision-making procedure
of that Agreement. Thus, the fact that
Liechtenstein gained the acceptance of
the other Contracting Parties for its entries
in Annex IIa does not in itself put that State
in a position different from that of any other
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3. It follows from the scheme of
Regulation 1408/71 that the concept of
‘social security benefit’ under Article 4(1)
and the concept of ‘special non-contributory
benefit’ within the meaning of Article 4(2a)
are mutually exclusive. Article 4(2a) was
introduced into Regulation 1408/71 by
Regulation 1247/92. It follows from recital
8 of the preamble to Regulation 1247/92
that the new paragraph 2a of Article 4
applies to non-contributory benefits which

are “special” in the sense that they exhibit
features both of social security and of
social assistance. In order to qualify under
Article 4(2a) of Regulation 1408/71, a also
has to fulfil the more detailed requirements
of either litra a or litra b of Article 4(2a).
4. As regards the question of whether
the allowance can be considered a
‘sickness benefit’ within the meaning of
litra a of Article 4(1), it is noted that also
other benefits falling under Article 4(1) are
exportable. Benefits which aim to improve
the state of health and the quality of life of
persons reliant on care must be regarded
as ‘sickness benefits’. If the helplessness
allowance were to be considered a different
type of benefit where the recipient’s need
for care does not result from sickness in
the strict sense of the word, the export of
the allowance would have to follow several
different sets of rules. That would make
the legal situation less transparent for all
parties involved. This would go against the
aim of Regulation 1408/71.
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Contracting Party to the EEA Agreement.
Moreover, in its interpretation of the EEA
Agreement, the Court cannot be bound
by mere expectations of the Contracting
Parties as to the exact content of the
obligations the Parties enter into. Neither
Decision 1/95 of the EEA Council nor the
Declarations annexed to that Decision
contain anything which could lead to
the understanding that Liechtenstein’s
obligations under Articles 4, 10a and Annex
IIa of Regulation 1408/71 are different from
those of the other Contracting Parties.

JUDGMENT OF THE COURT
14 December 2007
(Failure by a Contracting Party to fulfil its obligations – Article 4(1) and (2a) of
Regulation EEC 1408/71 – social security benefits and special non-contributory
benefits – legal effect of Annex IIa to Regulation EEC 1408/71 listing special
non-contributory benefits – Decision 1/95 of the EEA Council on the entry
into force of the EEA Agreement for Liechtenstein)
In Case E-5/06,
EFTA Surveillance Authority, represented by Niels Fenger, Director, and Arne Torsten
Andersen, Senior Officer, Department of Legal & Executive Affairs, acting as Agents,
Brussels, Belgium,
Applicant,
v
The Principality of Liechtenstein, represented by Dr Andrea Entner-Koch, Director of
the EEA Coordination Unit, acting as Agent, Vaduz, Liechtenstein,
Defendant,
APPLICATION for a declaration that the Principality of Liechtenstein has failed to fulfil
its obligations pursuant to Articles 19(1) and (2), 25(1) and 28(1) of the Act referred to
at point 1 of Annex VI to the EEA Agreement, i.e. Council Regulation (EEC) No 1408/71
of 14 June 1971 on the application of social security schemes to employed persons, to
self-employed persons and to members of their families moving within the Community,
as adapted to the EEA Agreement by Protocol 1 thereto.

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson and Henrik Bull (JudgeRapporteur), Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the parties and the written observations of the
United Kingdom, represented by Elizabeth O’Neill, Treasury Solicitors, acting as Agent,
and Christopher Vajda QC; and of the Commission of the European Communities,
represented by Viktor Kreuschitz, its Legal Advisor, and Nicola Yerrell, a member of its
Legal Service, acting as Agents,
having regard the Report for the Hearing,
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gives the following

Judgment
I

The application
1

II

By application lodged at the Court Registry on 14 November 2006, the EFTA
Surveillance Authority (hereinafter “ESA”) brought an action under the second
paragraph of Article 31 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice (hereinafter
“SCA”). ESA is seeking an order from the EFTA Court that the Principality of
Liechtenstein (hereinafter “Liechtenstein” or “the Defendant”) has failed to fulfil
its obligations pursuant to Articles 19(1) and (2), 25(1) and 28(1) of the Act
referred to at point 1 of Annex VI to the Agreement on the European Economic
Area (hereinafter “EEA” or the “EEA Agreement”), i.e. Council Regulation (EEC)
No 1408/71 of 14 June 1971 on the application of social security schemes to
employed persons, to self-employed persons and to members of their families
moving within the Community (hereinafter “Regulation 1408/71”), as adapted
to the EEA Agreement by Protocol 1 thereto.

Facts and pre-litigation procedure
2

On certain conditions laid down in Liechtenstein law, persons resident
in Liechtenstein are entitled to the so-called helplessness allowance
(Hilflosenentschädigung). This allowance takes the form of a monthly
payment.

3

By letter of 18 November 2003, ESA informed the Liechtenstein Government
that, on 10 November 2003, it had received a complaint alleging that the
requirement of residence in Liechtenstein for entitlement to helplessness
allowance was not in accordance with EEA law. In its reply of 22 December
2003, the Liechtenstein Government stated that, in a decision of 12 February
2003, the highest Liechtenstein Administrative Court (Verwaltungsgerichtshof,
formerly Verwaltungsbeschwerdeinstanz) had held the allowance to be a
special non-contributory social security benefit that should be granted only
to residents in Liechtenstein. Furthermore, the Government argued that the
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having heard oral argument of the Applicant, represented by its Agent Niels Fenger,
the Defendant, represented by its Agent Dr Andrea Entner-Koch, the United Kingdom
represented by Christopher Vajda QC and the Commission of the European Communities,
represented by Nicola Yerrell, at the hearing on 3 October 2007,

allowance had been qualified as a special non-contributory benefit when the
Principality of Liechtenstein acceded to the EEA Agreement.
4

By letter of 2 November 2004, ESA informed the Liechtenstein Government
of its preliminary conclusion that the helplessness allowance was a sickness
benefit in cash that should be granted also to beneficiaries in other EEA States.
In its reply of 3 January 2005, the Liechtenstein Government maintained the
views expressed in its previous answer.

5

On 6 April 2005, ESA issued a letter of formal notice concluding that, by
applying a requirement of residence in Liechtenstein for entitlement to
helplessness allowance, the Principality of Liechtenstein was in breach of
Articles 19(1) and (2), 25(1) and 28(1) of Regulation 1408/71. The conclusion
applied to all employed or self-employed persons who were covered by the
social security legislation of Liechtenstein pursuant to Regulation 1408/71,
unemployed persons who received unemployment benefits from Liechtenstein
while seeking work in another EEA State, and persons who were entitled to
draw a Liechtenstein pension, but resided in another EEA State where they
would not be entitled to similar sickness cash benefits, as well as members of
these persons’ families.

6

In its reply of 17 June 2005, the Liechtenstein Government maintained that
the helplessness allowance qualified as a ‘special’ benefit within the meaning
of Article 4(2a) of the Regulation. The Government stressed that there were
two systems in place in Liechtenstein which covered the need for domiciliary
care: the basic system, on the one hand, of which the helplessness allowance
was a part, and the sickness insurance system, on the other hand, of which
domiciliary health care was a part. It was argued that these two benefits
should be distinguished, and that only the latter benefit was a sickness
insurance benefit in accordance with Article 4(1) of Regulation 1408/71. The
helplessness allowance was a “mixed-type benefit”, with characteristics both
of social security and social assistance, thereby rightfully belonging in Annex
IIa to Regulation 1408/71.

7

Also in the reply, the importance for Liechtenstein of the listing of the helplessness
allowance in Annex IIa to Regulation 1408/71 was emphasised. Furthermore,
it was argued that the other Contracting Parties to the EEA Agreement had
made an assessment of the benefit against the conditions for listing it in Annex
IIa, and that the Principality of Liechtenstein had adapted its scheme in order
to fit those conditions. Therefore, the Principality of Liechtenstein could in
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8

On 22 March 2006, ESA delivered a reasoned opinion, stressing that,
irrespective of the basis for listing the allowance in Annex IIa to Regulation
1408/71, the case law of the Court of Justice of the European Communities
(hereinafter “the ECJ”) had confirmed that the listing itself did not have
constitutive effect. This interpretation was, according to ESA, equally valid in
the EEA.

9

In its reasoned opinion, ESA further maintained that the helplessness allowance
should be classified as a social security benefit according to Article 4(1) of
Regulation 1408/71 since it was based on a legally defined position, without
any individual and discretionary assessment of personal needs.

10

Also in its reasoned opinion, ESA alleged that the allowance did not, in any
event, constitute a ‘special’ benefit within the meaning of Article 4(2a) of
Regulation 1408/71. In this regard, ESA pointed out, in particular, that the
allowance was not granted on a precondition of financial need. ESA maintained
that the allowance should be classified as an exportable benefit in cash and
not as a non-exportable benefit in kind.

11

In its reply of 30 June 2006, the Liechtenstein Government maintained the
position set out in its reply to the letter of formal notice. As an alternative
argument, it was put forward that, should the helplessness allowance be a
sickness benefit, the allowance, in any event, constituted a benefit in kind and
not a cash benefit.

III Legal background
EEA law
12

Article 29 EEA reads:
In order to provide freedom of movement for workers and self-employed
persons, the Contracting Parties shall, in the field of social security, secure,
as provided for in Annex VI, for workers and self-employed persons and their
dependants, in particular:
(a) aggregation, for the purpose of acquiring and retaining the right to benefit
and of calculating the amount of benefit, of all periods taken into account
under the laws of the several countries;
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good faith rely on the consensus and the result reached by the Contracting
Parties.

(b) payment of benefits to persons resident in the territories of Contracting
Parties.
13

Regulation 1408/71 is referred to at point 1 of Annex VI to the EEA Agreement.
The Regulation is adapted to the EEA Agreement by way of Protocol 1 thereto
and the adaptations contained in Annex VI. Regulation 1408/71 states:

14

Under Title I General provisions:
Article 4 Matters covered:
1.	 This Regulation shall apply to all legislation concerning the following
branches of social security:
(a) sickness and maternity benefits;
(b) invalidity benefits, including those intended for the maintenance or
improvement of earning capacity;
(c) old-age benefits;
(d) survivors’ benefits;
(e) benefits in respect of accidents at work and occupational diseases;
(f) death grants;
(g) unemployment benefits;
(h) family benefits.
2.	 This Regulation shall apply to all general and special social security schemes,
whether contributory or non-contributory, and to schemes concerning the
liability of an employer or shipowner in respect of the benefits referred to in
paragraph 1.
2a. This Regulation shall also apply to special non-contributory benefits which
are provided under legislation or schemes other than those referred to in
paragraph 1 or excluded by virtue of paragraph 4, where such benefits are
intended:
(a) either to provide supplementary, substitute or ancillary cover against the
risks covered by the branches of social security referred to in paragraph
1 (a) to (h);
or
(b) solely as specific protection for the disabled.
[…]
4.	 This Regulation shall not apply to social and medical assistance.
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Under Title I General provisions:
Article 10a Special non-contributory benefits, paragraph 1:
Notwithstanding the provisions of Article 10 and Title III, persons to whom this
Regulation applies shall be granted the special non-contributory cash benefits
referred to in Article 4 (2a) exclusively in the territory of the Member State in
which they reside, in accordance with the legislation of that State, provided
that such benefits are listed in Annex IIa. Such benefits shall be granted by
and at the expense of the institution of the place of residence.

16

As referred to at point 1 adaptation (m) of Annex VI to the EEA Agreement,
the following has been added to Annex IIa Special non-contributory benefits to
Regulation 1408/71:
ZB. LIECHTENSTEIN
[…]
(d) Helplessness allowance (Law on supplementary benefits to the old age,
survivors’ and invalidity insurance of 10 December 1965 as revised on 12
November 1992).

17

Under Title III Special provisions relating to the various categories of benefits,
Chapter I Sickness and maternity:
Section 2 Employed or self-employed persons and members of their families:
Article 19 Residence in a Member State other than the competent State –
General rules:
1.	 An employed or self-employed person residing in the territory of a Member
State other than the competent State, who satisfies the conditions of the
legislation of the competent State for entitlement to benefits […] shall
receive in the State in which he is resident:
(a) benefits in kind provided on behalf of the competent institution by the
institution of the place of residence in accordance with the provisions
of the legislation administered by that institution as though he were
insured with it;
(b) cash benefits provided by the competent institution in accordance with
the legislation which it administers. […]
2.	 The provisions of paragraph 1 shall apply by analogy to members of
the family who reside in the territory of a Member State other than the
competent State in so far as they are not entitled to such benefits under the
legislation of the State in whose territory they reside. […]
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15

18

Under Title III Special provisions relating to the various categories of benefits,
Chapter I Sickness and maternity:
Section 3 Unemployed persons and members of their families:
Article 25(1):
An unemployed person who was formerly employed or self-employed and to
whom the provisions of Article 69(1) or Article 71(1)(b)(ii), second sentence
apply and who satisfies the conditions laid down in the legislation of the
competent State for entitlement to benefits in kind and cash benefits […] shall
receive for the period of time referred to in Article 69(1)(c):
(a) benefits in kind which become necessary on medical grounds for this person
during his stay in the territory of the Member State where he is seeking
employment, taking account of the nature of the benefits and the expected
length of the stay. These benefits in kind shall be provided on behalf of the
competent institution by the institution of the Member State in which the
person is seeking employment, in accordance with the provisions of the
legislation which the latter institution administers, as if he were insured with
it;
(b) cash benefits provided by the competent institution in accordance with the
provisions of the legislation which it administers. […]

19

Under Title III Special provisions relating to the various categories of benefits,
Chapter I Sickness and maternity:
Section 5 Pensioners and members of their families:
Article 28 Pensions payable under the legislation of one or more States,
in cases where there is no right to benefits in the country of residence,
paragraph 1:
A pensioner who is entitled to a pension under the legislation of one Member
State or to pensions under the legislation of two or more Member States and
who is not entitled to benefits under the legislation of the Member State in
whose territory he resides shall nevertheless receive such benefits for himself
and for members of his family, in so far as he would […] be entitled thereto
under the legislation of the Member State or of at least one of the Member
States competent in respect of pensions if he were resident in the territory of
such State. The benefits shall be provided under the following conditions:
(a) benefits in kind shall be provided on behalf of the institution referred to
in paragraph 2 by the institution of the place of residence as though the
- 304 -

(b) cash benefits shall, where appropriate, be provided by the competent
institution as determined by the rules of paragraph 2, in accordance with
the legislation which it administers.
National law
20

Pursuant to Article 3bis(1) of the Liechtenstein Act of 10 December 1965
on Supplementary Benefits to Old-age, Survivors’ and Invalidity Insurance
(hereinafter “the Supplementary Benefits Act”):
persons with residence in Liechtenstein are, irrespective of their
economic circumstances, entitled to the helplessness allowance
(Hilflosenentschädigung), if they are helpless and are not entitled to a
helplessness allowance under the law of mandatory accident insurance
or a comparable benefit provided by a foreign social insurance. Persons
having completed their 65th year are entitled to the helplessness allowance
if they are helpless at least in the medium degree and elderly within the
meaning of Article 1bis.

21

Persons who are at least 64 years of age, or who draw an old-age pension, are
considered elderly under Article 1bis of the Supplementary Benefits Act.

22

According to Article 3bis(3) of the Supplementary Benefits Act, a person is
considered to be helpless if he or she permanently requires a degree of help
from third persons or personal surveillance in order to carry out daily tasks.
The Defendant has listed getting up, getting dressed and undressed, nutrition,
personal hygiene and social interaction as examples of daily tasks. For persons
over the age of 65, “permanently” means that the state of helplessness has
been present without substantial interruption during the previous three months,
for persons under this age the relevant period is one year.

23

The helplessness allowance is awarded irrespective of whether the recipient is
entitled to a sickness insurance benefit or a pension on any other basis.

24

In 2006, the allowance amounted to between CHF 430 and CHF 860 per
month depending on the degree of helplessness. As of 1 January 2007, the
amounts awarded per month are CHF 442, CHF 663 and CHF 884 in cases of
helplessness of a low, medium and high degree, respectively.

25

The allowance is granted without reference to the recipient’s income and the
size of his property. It is, in other words, not means-tested. Nor is it a condition
- 305 -

Case Case
E-5/06E-1/06
EFTAEFTA
Surveillance
Authority
vLadbrokes
Liechtenstein
Case
E-3/06
Ltd.
Surveillance
Authority
v Norway

person concerned were a pensioner under the legislation of the State in
whose territory he resides and were entitled to such benefits;

that the recipient lives in his or her own home, as also persons residing in
special homes for the elderly or the disabled are entitled to the allowance.
26

Where the recipient resides in a special home for the elderly or the disabled,
an additional charge, equivalent to the amount paid out in helplessness
allowance, is added to the monthly fee paid to the institution.

27

The helplessness allowance is financed from the State budget and is not linked
to past contributions.

28

The recipient of the allowance does not have to be sick in the strict sense of
the word, so for instance an elderly person would qualify for the allowance.
Nor is the allowance contingent upon the need for medical care. Rather, health
care costs are met according to the provisions of the Sickness Insurance Act of
24 November 1971 (hereinafter “the Sickness Insurance Act”).

29

A separate benefit, domiciliary health care (Leistungen bei häuslicher Pflege)
is provided for under the Sickness Insurance Act up to an amount of CHF 100
per day. According to Article 62(3) of the Sickness Insurance Regulation of 14
March 2000, the amount is reduced if the recipient also draws helplessness
allowance. However, an exemption from this curtailment is provided for if
the recipient of a helplessness allowance is also entitled to means-tested
supplementary benefits or if the allowance has been awarded solely for the
purpose of helping the recipient to maintain social interaction.

30

Reference is made to the Report for the Hearing for a fuller account of the
facts, the procedure and the pleas and arguments of the parties, which are
mentioned or discussed hereinafter only in so far as is necessary for the
reasoning of the Court.

IV Arguments of the parties
31

The application is based on the plea that Liechtenstein has failed to fulfil its
obligations pursuant to Articles 19(1) and (2), 25(1) and 28(1) of Regulation
1408/71 by maintaining in force a residence requirement for granting the
helplessness allowance.

32

ESA argues that the listing of the helplessness allowance in Annex IIa to
Regulation 1408/71 does not have constitutive effect. Reference is made to
the ECJ’s judgments in Cases C-215/99 Jauch [2001] ECR I-1901 (hereinafter
“Jauch”), at paragraphs 16–22; C-43/99 Leclere and Deaconescu [2001] ECR
I-4265, at paragraph 36; C-160/02 Skalka [2004] ECR I-5613 (hereinafter
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33

Accordingly, ESA contends that despite the listing in Annex IIa, the Court
must assess whether the allowance fulfils the criteria under Article 4(2a) or
whether the allowance falls under Article 4(1), as these provisions are mutually
exclusive.

34

ESA details how the ECJ has found German and Austrian care allowances not
to fall under Article 4(2a) but rather under Article 4(1)(a) as sickness benefits
in cash. It is maintained that the Liechtenstein helplessness allowance is the
same kind of benefit as those care allowances. Particular reference is made to
Case C‑160/96 Molenaar [1998] ECR I-843 (hereinafter “Molenaar”), Jauch,
Hosse and Joined Cases C-502/01 and C-31/02 Gaumain-Cerri and Barth
[2004] ECR I-6483 (hereinafter “Gaumain-Cerri”).

35

ESA further emphasises how the ECJ has underlined that the provisions of
Regulation 1408/71 must be interpreted in light of the objective of Article 42
EC, which is to contribute to the establishment of the greatest possible freedom
of movement for migrant workers. The aims of Articles 39–42 EC would not
be attained if, as a consequence of the exercise of their right to freedom of
movement, workers were to lose the social security advantages guaranteed to
them by the legislation of one Member State. Particular reference is made to
Hosse, at paragraphs 24–25.

36

ESA contends that the relationship between Annex IIa and Articles 4(2a) and
10a of Regulation 1408/71 is the same in the EEA and the EC legal order. In
both contexts, the relationship between the inclusion of the benefit in Annex
IIa and the provisions of the Regulation itself is purely one of interpretation
between different provisions in the same legal instrument.

37

While, according to ESA, the Defendant argued during the pre-litigation
procedure that the inclusion of the Liechtenstein benefit should be treated
in a manner different from the inclusion of benefits from other Contracting
Parties, no statements by the Contracting Parties supporting that view have
been adduced. Nor was any specific adaptation stipulating that the case law of
the ECJ should not apply to Liechtenstein negotiated. Furthermore, referring
to the Defendant’s argument during the pre-litigation procedure that the non- 307 -
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“Skalka”), at paragraphs 19–21; C-154/05 Kersbergen-Lap [2006] ECR
I-6249 (hereinafter “Kersbergen-Lap”); and, concerning Annex II to Regulation
1408/71, C-286/03 Hosse [2006] ECR I-1771 (hereinafter “Hosse”), at
paragraph 22.

exportability of the benefit was of particular importance to Liechtenstein, ESA
finds no reason to believe that the Defendant is the only State having attached
importance to the non-exportability of a particular benefit. Both under EC law
and in the EEA, a given benefit can only be included in the Annex if the other
Member States/Contracting Parties agree thereto, and both in the EU and in
the EEA, one must expect that the other States studied the benefit in question
before giving that consent.
38

Turning to the application of Article 4(1) in the present case, ESA submits that
according to the ECJ, a benefit may be regarded as a social security benefit
within the meaning of Article 4(1) in so far as it is: first, granted without any
individual or discretionary assessment of personal needs to recipients on the
basis of a legally defined position, and second, provided that it concerns one
of the risks expressly listed in Article 4(1) of Regulation 1408/71. Reference is
made to Cases 249/83 Hoeckx [1985] ECR 973, at paragraphs 12–14, 122/84
Scrivner [1985] 1027, at paragraphs 19–21, and C-78/91 Hughes [1992] ECR
I-4839 (hereinafter “Hughes”), at paragraph 15. Moreover, the ECJ has found
that benefits to persons reliant on care “must be regarded as ‘sickness benefits’
within the meaning of Article 4(1)(a) of Regulation No 1408/71”. Reference is
made to Hosse, at paragraph 38.

39

ESA submits that the helplessness allowance is granted on the basis of legally
defined criteria which, if met, confer entitlement to the benefit. The competent
authority has no power to take account of other personal circumstances and
thus no discretion to assess personal need on the basis of criteria other than
those defined in the law.

40

As to the second condition for Article 4(1) to be applied, ESA acknowledges
that there is, in medical terms, a difference between sickness (which is
expressly listed in Article 4(1)) and reliance on care, as argued by the
Defendant. However, to ESA this difference is immaterial for the classification
of the allowance under Regulation 1408/71. According to ESA, the ECJ has
held that the notion of sickness benefits has to be interpreted broadly and that
it covers care benefits. Reference is made to the opinion of Advocate General
Kokott in Hosse, at point 53.

41

As regards the link between the allowance and health care, ESA maintains
that the helplessness allowance constitutes the same kind of benefit as the
care allowances at issue in Molenaar, Jauch, Gaumain-Cerri and Hosse.
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As to Article 4(2a)(b), ESA points out that a benefit must not only be a “special
non-contributory benefit” but also intended “solely” to provide “specific”
protection for disabled persons, in order for this provision to apply. However,
ESA submits, the helplessness allowance is a general benefit granted to all
persons in need of care. Hence, although the allowance is surely of particular
advantage to many disabled persons, it is not limited to that group. This is so, as
some beneficiaries, in particular the elderly, cannot necessarily be considered
as disabled persons. Reference is made to the opinion of Advocate General
Kokott in Hosse, at point 79.

43

Presupposing that the helplessness allowance falls under Article 4(1), ESA
finally addresses the question of whether the allowance is to be regarded as
a benefit in cash or in kind. The ECJ has held, it is admitted, that the term
‘benefits in kind’ does not exclude the possibility that such benefits may
comprise payments made by the debtor institution, in particular in the form
of direct payments or the reimbursement of expenses. Reference is made to
Case 61/65 Vaassen v Beambtenfonds Mijnbedrijf [1966] ECR English special
edition 261, at page 278 and Molenaar, at paragraph 31. However, the ECJ
has also held that a given benefit cannot be classified as a benefit in kind if it
takes the form of financial aid which enables the standard of living of persons
requiring care to be improved as a whole, in other words to compensate for the
additional expense brought about by their condition. ESA contends that this
will e.g. be the case if: (i) the benefit is periodical; (ii) the benefit is not subject
either to certain expenditure, such as care expenditure, having already been
incurred, or a fortiori to the production of receipts for the expenditure incurred;
(iii) the allowance is fixed and independent of the costs actually incurred by
the recipient in meeting his daily requirements; (iv) recipients are to a large
extent unfettered in their use of the sums thus allocated to them, e.g. the
allowance may be used by the recipients to remunerate a member of their
family or entourage who is assisting them on a voluntary basis. This is so, ESA
contends, even if the benefit in question is designed to cover certain costs
entailed by reliance on care rather than to compensate for loss of earnings
on the part of the recipient. Reference is made to Molenaar, at paragraphs
34–35, Gaumain-Cerri, at paragraphs 26–27, Hosse, at paragraph 48, Jauch,
at paragraph 35 and Case C-466/04 Herrera [2006] ECR I-5341, at paragraphs
32–33.

44

ESA’s analysis of the case and its conclusions are shared by the
Commission.
- 309 -

Case Case
E-5/06E-1/06
EFTAEFTA
Surveillance
Authority
vLadbrokes
Liechtenstein
Case
E-3/06
Ltd.
Surveillance
Authority
v Norway

42

45

The Defendant, Liechtenstein, notes that in December 2006, Liechtenstein
authorities received information that by decision of 6 February 2006, the
complainant’s pension fund in his EEA State of residence had retroactively
recognised his right to a pension there, with effect as of 1 October 2003.
The complainant therefore was not only entitled to draw a pension under
Liechtenstein legislation but also under the legislation of the EEA State where
he resided. In such a situation, Article 27 of Regulation 1408/71 determines
that the pensioner shall receive the benefits in question in the country of
residence. Against this background, the Defendant points out that irrespective
of the outcome of the present Application, the complainant’s request could not
be satisfied by the Liechtenstein authorities, as under the rules of Regulation
1408/71 the Defendant was not the competent State for awarding the benefit
in question. Therefore, it is contended, the case should not have been pursued
further against the Defendant. It is added that it is up to the Court to decide
whether it deems it necessary to deal with the Application or not.

46

The Defendant acknowledges the dynamic character of the EEA Agreement
as well as the principle of homogeneity in the EEA. However, it is contended
that the entry of the Liechtenstein helplessness allowance into Annex IIa was
a matter of great concern when the Principality of Liechtenstein negotiated
accession to the EEA Agreement. At that time, Annex IIa was considered as
having constitutive effect, meaning that benefits listed therein were recognised
as being non-exportable. According to the Defendant, this can be derived from
the fact that until 2001 the ECJ did not question whether the listing of a benefit
in Annex IIa was compatible with Community law. Reference is made to Cases
C-20/96 Snares [1997] ECR I-6057 (hereinafter “Snares”), at paragraph 32,
C-297/96 Partridge [1998] ECR I-3467 (hereinafter “Partridge”), at paragraph
33 and C‑90/97 Swaddling [1999] ECR I-1075 (hereinafter “Swaddling”), at
paragraph 24. In view of Liechtenstein’s accession to the EEA, the helplessness
allowance was taken out of the contribution-based system and entered into the
tax-financed system. On the basis of these changes, the Contracting Parties
agreed to enter the helplessness allowance as a non-exportable benefit into
Annex IIa to Regulation 1408/71, by EEA Council Decision No 1/95 of 10 March
1995 on the entry into force of the Agreement on the European Economic Area
for the Principality of Liechtenstein (hereinafter “EEA Council Decision 1/95”).

47

According to the Defendant, the non-exportability of the helplessness allowance
was a condition sine qua non when acceding to the EEA. The entry in Annex IIa
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48

It is also noted that in order to vitiate the argument that the Liechtenstein
entry into Annex IIa has constitutive effect, ESA refers to judgments of the
ECJ which were rendered after the date of signature of the EEA Agreement.
According to the Defendant, it goes without saying that under Article 6 EEA
such judgments are not binding in EEA law (although pursuant to Article 3(2)
SCA “due account” has to be paid to relevant developments in the case law of
the ECJ after the date of signature of the EEA Agreement).

49

The Defendant and ESA concur that the helplessness allowance qualifies as
a non-contributory benefit, as its financing derives solely from compulsory
taxation. As opposed to ESA, however, the Defendant contends that the
helplessness allowance is a special benefit intended as specific protection for
the disabled within the meaning of Article 4(2a)(b) of Regulation 1408/71.

50

The Defendant further submits that the essential criterion for a “sickness benefit”,
on the other hand, is the need of a sick person for medical care. However, in
Liechtenstein this is provided under the sickness insurance system, while the
helplessness allowance is received regardless of any sickness and regardless
of any need for medical care.

51

It is admitted that there is a certain link between the two systems. The amount
of the domiciliary care benefits awarded by the Sickness Insurance can be
reduced if the recipient also draws helplessness allowance. The Defendant
notes, however, that domiciliary care benefits do not have to be reduced if the
recipient of a helplessness allowance also draws means-tested supplementary
benefits or if the allowance has been awarded solely for the purpose of helping
the recipient maintain social intercourse. This illustrates the “special” nature of
the helplessness allowance as a “mixed” benefit between social security and
social assistance.
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was the result of the accession negotiations and has thus to be considered as
the result of a consent amongst the Contracting Parties that the Liechtenstein
helplessness allowance does not have to be exported to residents in other
EEA States. The fact that the Liechtenstein entry into Annex IIa formed part of
EEA Council Decision 1/95 is vital, as this Decision follows the rules of public
international law. Hence, the Defendant submits, the Decision is binding upon
the parties to it and must be performed by them in good faith. When applying
a residence requirement, Liechtenstein is thus relying in good faith on this
agreement.

52

The Defendant stresses that the helplessness allowance differs from the
German and Austrian care allowances at issue in Molenaar and Jauch. Those
benefits were contribution-based and had a purpose more closely linked to
health care. The Liechtenstein system is not comparable to this.

53

Furthermore, the Defendant contends that the British attendance allowance
and the British disability living allowance at issue in Snares and Partridge bear
a greater resemblance to the Liechtenstein helplessness allowance.

54

As to whether the helplessness allowance constitutes a benefit in cash or in
kind, the Defendant draws attention to the fact that the allowance is not only
granted to persons living in their own home but also to persons residing in
special homes for the elderly or the disabled. If a person resides in such a
home, a certain daily or monthly fee has to be paid. In case of the recipient
of a helplessness allowance, an additional charge is added to the normal fee.
The amount of this extra charge is the exact equivalent to the amount granted
as helplessness allowance. In this instance, the allowance is clearly a benefit
in kind, since it covers the exact costs met by the recipient.

55

The Defendant considers it important that elderly and handicapped persons
should be enabled to remain in familiar surroundings (preferably their own
home) and be looked after by persons whom they are close to (normally family
members). Therefore, it is found to be only just and fair when the same charge
that a special home can put on its bill is awarded as a benefit to those who
stay at home with their family. The amounts of the helplessness allowance
are small and cover only basically or partially the burden encountered by the
carer or the carers. In a situation like this, the carer (often a family member) is
not asked to provide the administration with a bill for his or her services. The
administration has to show a certain level of respect and trust towards the
recipient and the carer, and leave it to the discretion of the recipient to use the
benefit awarded in the way it was intended, i.e. to reward or to compensate the
carer or the carers for their help.

56

The United Kingdom asserts, inter alia, that in Snares and Partridge, the
ECJ did consider the nature of the benefits at stake in light of the criteria for
hybrid (or “special”) benefits set out in the case law. It is argued that the ECJ
concluded that the allowances were in substance such hybrid benefits, and
thus that those judgments did not depend on any possible constitutive effect of
a listing in Annex IIa to Regulation 1408/71.
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57

For the reasons set out in paragraph 45 above, the Defendant invites the Court
to decide whether it is necessary to deal with ESA’s application. The Court
notes that the application, which has been brought under Article 31 SCA,
raises the Liechtenstein residence requirement for helplessness allowance as
a general issue. It is thus irrelevant whether, in the individual case which may
have prompted ESA’s interest in the matter, it has turned out that granting such
allowances would fall under the competence of another EEA State.

The relationship between Article 10a and Annex IIa of Regulation 1408/71
58

The Defendant alleges that even though Annex IIa of Regulation 1408/71
is not considered to have constitutive effect in recent case law by the ECJ,
Liechtenstein’s listing of the helplessness allowance in that Annex must
nevertheless have such effect. The arguments for this position are set out in
paragraphs 46–48 above.

59

Under Article 10a of Regulation 1408/71, persons to whom the Regulation
applies shall be granted “the special non-contributory cash benefits referred
to in Article 4(2a)” exclusively in the territory of the EEA State in which they
reside, “provided that such benefits are listed in Annex IIa”.

60

Article 28(1) EEA provides that free movement for workers shall be secured
within the European Economic Area. Self-employed persons are to be granted
free movement according to Article 31(1) EEA. The aim of Regulation 1408/71
is to facilitate the exercise of this freedom, cf. Article 29 EEA. If Annex IIa were
to have constitutive effect where the criteria under Article 4(2a) are not fulfilled,
a situation could arise in which the coordination of social security benefits
sought by Regulation 1408/71 would not be achieved, to the detriment of the
individual concerned. For instance, in a person’s State of residence a certain
type of allowance may be considered as falling under Article 4(1) and therefore
as an exportable benefit which the person would have to claim from another
State. Where that other State has had the same type of allowance listed in
Annex IIa contrary to Articles 4(2a) and 10a, the person concerned then loses
his or her right to the allowance if the listing is deemed to have constitutive
effect. Thus, in order to safeguard the interests of individuals who have availed
themselves of the right to free movement under the EEA Agreement, it is
necessary to interpret Articles 4(2a), 10a and Annex IIa of the Regulation to
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V

the effect that listing in the Annex is only a necessary, but not a sufficient,
precondition for considering a certain benefit as non-exportable under
Article 10a.
61

This is in conformity with recent case law of the ECJ which has clarified that
entries in Annex IIa do not have constitutive effect. Particular reference is
made to Jauch, Skalka and Hosse, respectively at paragraphs 21−22, 19−21
and 25.

62

Under the system of Regulation 1408/71, as amended by Regulation 1247/92,
the entries in Annex IIa are not a matter only for the State concerned. In the
EC, the Annex was adopted as an integral part of Regulation 1247/92 under
the relevant decision-making procedure laid down in the EC Treaty. In the
EEA, the content of the Annex is a matter to be agreed upon by all Contracting
Parties under the decision-making procedure of that Agreement. Thus, the fact
that Liechtenstein gained the acceptance of the other Contracting Parties for
its entries in Annex IIa does not in itself put that State in a position different
from that of any other Contracting Party to the EEA Agreement.

63

Moreover, in its interpretation of the EEA Agreement, the Court cannot be bound
by mere expectations of the Contracting Parties as to the exact content of the
obligations the Parties enter into. Neither Decision 1/95 of the EEA Council,
invoked by the Defendant, nor the Declarations annexed to that Decision,
contain anything which could lead to the understanding that Liechtenstein’s
obligations under Articles 4, 10a and Annex IIa of Regulation 1408/71 are
different from those of the other Contracting Parties.

64

The Court concludes from this that Liechtenstein’s listing of the helplessness
allowance in Annex IIa of Regulation 1408/71 does not suffice to make this
allowance a non-exportable benefit under Article 10a of the Regulation.

The helplessness allowance and Article 4 of Regulation 1408/71
65

ESA argues that the helplessness allowance constitutes a sickness benefit
under Article 4(1)(a) of Regulation 1408/71 and therefore cannot be
considered a “special non-contributory benefit” falling under Article 4(2a) of
the Regulation. The Defendant, on the other hand, argues that the allowance
is solely intended as a specific protection for the disabled and rightly listed in
Annex IIa as a “special non-contributory benefit” covered by Article 4(2a)(b) of
the Regulation.
- 314 -

It follows from the scheme of Regulation 1408/71 that the concept of ‘social
security benefit’ under Article 4(1) and the concept of ‘special non-contributory
benefit’ within the meaning of Article 4(2a) are mutually exclusive (see for
comparison Hosse, at paragraph 36).

67

Article 4(2a) was introduced into Regulation 1408/71 by Regulation 1247/92.
It follows from recital 8 of the preamble to Regulation 1247/92 that the new
paragraph 2a of Article 4 applies to non-contributory benefits which are
“special” in the sense that they exhibit features both of social security and of
social assistance.

68

In order to qualify under Article 4(2a) of Regulation 1408/71, a benefit not only
has to be “special” in the particular meaning explained above. It also has to
fulfil the more detailed requirements of either litra a or litra b of Article 4(2a).

69

The Defendant has only invoked Article 4(2a)(b) which covers special noncontributory benefits intended “solely as specific protection for the disabled”.
The allowance in question does not fulfil that requirement. It is awarded to all
those who permanently require a degree of help in order to carry out certain
daily tasks without any qualification as to why they are helpless, including inter
alia those who are helpless due to old age. Consequently, the helplessness
allowance is not solely intended for the disabled.

70

Thus, the helplessness allowance does not meet the criteria under
Article 4(2a)(b).

71

As concerns Article 4(1) of Regulation 1408/71, the ECJ has consistently held
that a benefit is to be regarded as a social security benefit where it is granted,
without any individual and discretionary assessment of personal needs, to
the recipients on the basis of a statutorily defined position and relates to one
of the risks expressly listed in Article 4(1) of Regulation 1408/71 (see, inter
alia, Hosse, at paragraph 37, Moleenar, at paragraph 20, Jauch, at paragraph
25, and Case C‑299/05 Commission v European Parliament and Council,
judgment of 18 October 2007, not yet reported, at paragraph 56).

72

ESA submits that the allowance fulfils these criteria with regard to the risk of
sickness, as listed in Article 4(1)(a) of the Regulation. This is contested by
the Defendant, arguing that providing care cannot be compared to medical
assistance.

73

As already noted, the allowance in question is granted to all who fulfil legally
defined criteria as to their need for personal assistance in their daily lives.
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66

Therefore, it is granted without any individual and discretionary assessment of
personal need and on the basis of a statutorily defined position.
74

As regards the question of whether the allowance can be considered a
‘sickness benefit’ within the meaning of litra a of Article 4(1), the Court notes
that also other benefits falling under Article 4(1) are exportable, see Article 10
with regard to inter alia invalidity and old-age. The ECJ has consistently held
that benefits which aim to improve the state of health and the quality of life
of persons reliant on care are essentially intended to supplement sickness
insurance benefits and must be regarded as ‘sickness benefits’ (see, with
regard to care allowances largely similar to the one in question, Molenaar
and Jauch, both at paragraphs 24–25). If the helplessness allowance were to
be considered a different type of benefit where the recipient’s need for care
does not result from sickness in the strict sense of the word, the export of
the allowance would have to follow several different sets of rules. That would
make the legal situation less transparent for all parties involved. This would go
against the aim of Regulation 1408/71, which is to facilitate the free movement
of persons. On these grounds, benefits such as the Liechtenstein helplessness
allowance must be characterised as “sickness benefits” within the meaning of
Article 4(1)(a) of Regulation 1408/71.

The helplessness allowance as a ‘cash benefit’
75

In case the Court should come to the conclusion that the helplessness
allowance falls outside the scope of Article 4(2a) and inside the scope of Article
4(1), then the Defendant argues that the allowance must be regarded not as
a ‘cash benefit’ but as a benefit ‘in kind’, cf. paragraphs 54 and 55 above.
Consequently, it would be for the person’s State of residence to award such a
benefit under Articles 19(1)(a), 25(1)(a) and 28(1)(a) of Regulation 1408/71.

76

The Court notes that the allowance is awarded based on fixed rates depending
on the degree of helplessness and that these rates determine the additional
charge mentioned in paragraphs 54 and 55 above. It is thus questionable
whether that charge can be said to be a cost brought about by the person’s
condition and in turn covered by the helplessness allowance. Moreover, where
the allowance is paid to recipients still living at home, it is in any event difficult
to see how the fixed amounts could provide exact cover for costs brought
about by the recipients’ condition. In addition, it is clear from the written
observations made by the Defendant that it is left to the recipients’ discretion to
use the allowance as intended. Under these circumstances, the helplessness
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Conclusion
77

In light of the above, the Court holds that the Principality of Liechtenstein,
by applying a requirement of residence for entitlement to the helplessness
allowance, has failed to fulfil its obligations pursuant to Articles 19(1) and
(2), 25(1) and 28(1) of the Act referred to at point 1 of Annex VI to the EEA
Agreement, i.e. Council Regulation (EEC) No 1408/71 of 14 June 1971 on the
application of social security schemes to employed persons, to self-employed
persons and to members of their families moving within the Community, as
adapted to the EEA Agreement by Protocol 1 thereto.

VI Costs
78

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to
be ordered to pay the costs if they have been applied for in the successful
party’s pleadings. Since the EFTA Surveillance Authority has requested that
the Principality of Liechtenstein be ordered to pay the costs and the latter has
been unsuccessful, it must be ordered to pay the costs. The costs incurred by
the United Kingdom and by the Commission of the European Communities are
not recoverable.
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allowance cannot be considered a benefit in kind, see for comparison Molenaar,
at paragraphs 31–34. Rather, it must be considered a ‘cash benefit’ under
Articles 19(1)(b), 25(1)(b) and 28(1)(b) of Regulation 1408/71.

On those grounds,

THE COURT
hereby:
1.	Declares that the Principality of Liechtenstein, by applying a requirement of
residence for entitlement to the helplessness allowance, has failed to fulfil its
obligations pursuant to Articles 19(1) and (2), 25(1) and 28(1) of the Act referred
to at point 1 of Annex VI to the EEA Agreement, i.e. Council Regulation (EEC)
No 1408/71 of 14 June 1971 on the application of social security schemes to
employed persons, to self-employed persons and to members of their families
moving within the Community, as adapted to the EEA Agreement by Protocol
1 thereto.
2.	Orders the Principality of Liechtenstein to bear the costs of the proceedings.
Carl Baudenbacher		Thorgeir Örlygsson		Henrik Bull
Delivered in open court in Luxembourg on 14 December 2007.
Skúli Magnússon			

Carl Baudenbacher

Registrar				

President
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in Case E-5/06
APPLICATION to the Court pursuant to the second paragraph of Article 31 of the
Agreement between the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice in the case between
EFTA Surveillance Authority
and
The Principality of Liechtenstein
seeking a declaration that the Principality of Liechtenstein (hereinafter “the Defendant”)
has failed to fulfil its obligations pursuant to Articles 19(1) and (2), 25(1) and 28(1) of the
Act referred to at point 1 of Annex VI to the EEA Agreement, i.e. Council Regulation (EEC)
No 1408/71 of 14 June 1971 on the application of social security schemes to employed
persons, to self-employed persons and to members of their families moving within the
Community (hereinafter “Regulation 1408/71”), as adapted to the EEA Agreement by
Protocol 1 thereto.
I

Introduction
1.

The case concerns the correct classification of the Liechtenstein helplessness
allowance (Hilflosenentschädigung) within the system of Regulation 1408/71.
The EFTA Surveillance Authority (hereinafter “ESA”) and the Defendant agree
that the benefit at stake is covered by the Regulation but take opposing
positions as to which category of benefits the allowance belongs to. Whereas
the Defendant holds that the helplessness allowance is a ‘special noncontributory benefit’ in accordance with Article 4(2a) of the Regulation and in
any event a benefit in kind, ESA is of the opinion that the benefit should be
regarded as a ‘sickness benefit in cash’ within the meaning of Article 4(1).

2.

Under the rules of Regulation 1408/71, the correct classification of the
helplessness allowance will in turn determine whether the Defendant is
obliged to grant the benefit to applicants residing in an EEA State other than
Liechtenstein, or whether entitlement to the allowance can remain subject to
the requirement of residence in Liechtenstein currently applied by the
Defendant.
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REPORT FOR THE HEARING

II

Legal background
EEA law
3.

Article 29 EEA reads:
In order to provide freedom of movement for workers and self-employed
persons, the Contracting Parties shall, in the field of social security, secure,
as provided for in Annex VI, for workers and self-employed persons and
their dependants, in particular:
(a) aggregation, for the purpose of acquiring and retaining the right to
benefit and of calculating the amount of benefit, of all periods taken into
account under the laws of the several countries;
(b) payment of benefits to persons resident in the territories of Contracting
Parties.

4.

Council Regulation (EEC) No 1408/71 of 14 June 1971 on the application
of social security schemes to employed persons, to self-employed persons
and to members of their families moving within the Community (hereinafter
“Regulation 1408/71”) is referred to at point 1 of Annex VI to the EEA Agreement.
The Regulation is adapted to the EEA Agreement by way of Protocol 1 thereto
and the adaptations contained in Annex VI.

5.

Under Title I General provisions:
Article 4 Matters covered:
1.	 This Regulation shall apply to all legislation concerning the following
branches of social security:
(a) sickness and maternity benefits;
(b) invalidity benefits, including those intended for the maintenance or
improvement of earning capacity;
(c) old-age benefits;
(d) survivors’ benefits;
(e) benefits in respect of accidents at work and occupational diseases;
(f) death grants;
(g) unemployment benefits;
(h) family benefits.
2.	 This Regulation shall apply to all general and special social security schemes,
whether contributory or non-contributory, and to schemes concerning the
- 320 -

2a. This Regulation shall also apply to special non-contributory benefits which
are provided under legislation or schemes other than those referred to in
paragraph 1 or excluded by virtue of paragraph 4, where such benefits are
intended:
(a) either to provide supplementary, substitute or ancillary cover against the
risks covered by the branches of social security referred to in paragraph
1 (a) to (h);
or
(b) solely as specific protection for the disabled.
[…]
4.	 This Regulation shall not apply to social and medical assistance.
6.

Under Title I General provisions:
Article 10a Special non-contributory benefits, paragraph 1:
1.	 Notwithstanding the provisions of Article 10 and Title III, persons to whom
this Regulation applies shall be granted the special non-contributory cash
benefits referred to in Article 4 (2a) exclusively in the territory of the Member
State in which they reside, in accordance with the legislation of that State,
provided that such benefits are listed in Annex IIa. Such benefits shall be
granted by and at the expense of the institution of the place of residence.

7.

As referred to at point 1 adaptation (m) of Annex VI to the EEA Agreement,
the following has been added to Annex IIa Special non-contributory benefits to
Regulation 1408/71:
ZB. LIECHTENSTEIN
[…]
(d) Helplessness allowance (Law on supplementary benefits to the old age,
survivors’ and invalidity insurance of 10 December 1965 as revised on 12
November 1992).

8.

Under Title III Special provisions relating to the various categories of benefits,
Chapter I Sickness and maternity:
Section 2 Employed or self-employed persons and members of their families:
Article 19 Residence in a Member State other than the competent State –
General rules:
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liability of an employer or shipowner in respect of the benefits referred to in
paragraph 1.

1.	 An employed or self-employed person residing in the territory of a Member
State other than the competent State, who satisfies the conditions of the
legislation of the competent State for entitlement to benefits […] shall
receive in the State in which he is resident:
(a) benefits in kind provided on behalf of the competent institution by the
institution of the place of residence in accordance with the provisions
of the legislation administered by that institution as though he were
insured with it;
(b) cash benefits provided by the competent institution in accordance with
the legislation which it administers. […]
2.	 The provisions of paragraph 1 shall apply by analogy to members of
the family who reside in the territory of a Member State other than the
competent State in so far as they are not entitled to such benefits under the
legislation of the State in whose territory they reside. […]
9.

Under Title III Special provisions relating to the various categories of benefits,
Chapter I Sickness and maternity:
Section 3 Unemployed persons and members of their families:
Article 25(1):
1.	 An unemployed person who was formerly employed or self-employed
and to whom the provisions of Article 69(1) or Article 71(1)(b)(ii), second
sentence apply and who satisfies the conditions laid down in the legislation
of the competent State for entitlement to benefits in kind and cash benefits
[…] shall receive for the period of time referred to in Article 69(1)(c):
(a) benefits in kind which become necessary on medical grounds for this
person during his stay in the territory of the Member State where he is
seeking employment, taking account of the nature of the benefits and
the expected length of the stay. These benefits in kind shall be provided
on behalf of the competent institution by the institution of the Member
State in which the person is seeking employment, in accordance with
the provisions of the legislation which the latter institution administers,
as if he were insured with it;
(b) cash benefits provided by the competent institution in accordance with
the provisions of the legislation which it administers. […]

10. Under Title III Special provisions relating to the various categories of benefits,
Chapter I Sickness and maternity:
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Article 28 Pensions payable under the legislation of one or more States,
in cases where there is no right to benefits in the country of residence,
paragraph 1:
1.	 A pensioner who is entitled to a pension under the legislation of one Member
State or to pensions under the legislation of two or more Member States
and who is not entitled to benefits under the legislation of the Member State
in whose territory he resides shall nevertheless receive such benefits for
himself and for members of his family, in so far as he would […] be entitled
thereto under the legislation of the Member State or of at least one of the
Member States competent in respect of pensions if he were resident in the
territory of such State. The benefits shall be provided under the following
conditions:
(a) benefits in kind shall be provided on behalf of the institution referred to
in paragraph 2 by the institution of the place of residence as though the
person concerned were a pensioner under the legislation of the State in
whose territory he resides and were entitled to such benefits;
(b) cash benefits shall, where appropriate, be provided by the competent
institution as determined by the rules of paragraph 2, in accordance
with the legislation which it administers.
National law
11. Pursuant to Article 3bis(1) of the Liechtenstein Act of 10 December 1965
on Supplementary Benefits to Old-age, Survivors’ and Invalidity Insurance
(hereinafter “the Supplementary Benefits Act”):1
persons with residence in Liechtenstein are, irrespective of their
economic circumstances, entitled to the helplessness allowance
(Hilflosenentschädigung), if they are helpless and are not entitled to a
helplessness allowance under the law of mandatory accident insurance or
a comparable benefit provided by a foreign social insurance.
12. According to Article 3bis(3) of the Supplementary Benefits Act, a person is
considered to be helpless if he permanently requires a degree of help from
third persons or personal surveillance in order to carry out daily tasks. The
Defendant has listed getting up, getting dressed and undressed, nutrition,
personal hygiene and social interaction as examples of daily tasks. For persons
1

Translation by ESA.

- 323 -

Case Case
E-5/06E-1/06
EFTAEFTA
Surveillance
Authority
vLadbrokes
Liechtenstein
Case
E-3/06
Ltd.
Surveillance
Authority
v Norway

Section 5 Pensioners and members of their families:

over the age of 65, “permanently” implies that the state of helplessness has
been present without substantial interruption during the previous three months,
for persons under this age the relevant period is one year.
13. The helplessness allowance does not supplement any other social security
benefit provided by Liechtenstein authorities, meaning that the allowance is
awarded irrespective of whether the recipient is entitled to a sickness insurance
benefit or a pension on any other basis.
14. In 2006, the helplessness allowance amounted to between CHF 430 and CHF
860 per month depending on the degree of helplessness.2
15. The helplessness allowance is granted without reference to the recipient’s
income and the size of his property. It is, in other words, not means-tested.
Nor is it a condition that the recipient lives in his own home, as also persons
residing in special homes for the elderly or the disabled are entitled to the
allowance.
16. Where the recipient resides in a special home for the elderly or the disabled,
an additional charge, equivalent to the amount paid out in helplessness
allowance, is added to the monthly fee paid to the institution.
17. The helplessness allowance is financed from the State budget and is not linked
to past contributions.
18. The recipient of a helplessness allowance does not have to be sick in the strict
sense of the word, and e.g. an elderly person would qualify for the allowance.
Nor is the allowance contingent upon the need for medical care. Rather, health
care costs are met according to the provisions of the Sickness Insurance Act of
24 November 1971 (hereinafter “the Sickness Insurance Act”).
19. A separate benefit, domiciliary health care (Leistungen bei häuslicher Pflege)
is provided for under the Sickness Insurance Act up to an amount of CHF 100
per day. According to Article 62(3) of the Sickness Insurance Regulation of 14
March 2000, the amount is reduced if the recipient also draws helplessness
allowance. However, an exemption from this curtailment is provided for if
the recipient of a helplessness allowance is also entitled to means-tested
supplementary benefits or if the helplessness allowance has been awarded
solely for the purpose of helping the recipient to maintain social interaction.

2

In its Defence, the Principality of Liechtenstein notes that the amounts awarded per month are currently, as of 1 January 2007,
CHF 884, CHF 663 and CHF 442 in cases of helplessness of a high, medium and low degree, respectively.
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20. By letter of 18 November 2003, ESA informed the Liechtenstein Government
that, on 10 November 2003, it had received a complaint alleging that the
requirement of residence in Liechtenstein for entitlement to helplessness
allowance is not in accordance with EEA law.
21. In its reply of 22 December 2003, the Liechtenstein Government stated that the
highest Liechtenstein Administrative Court (Verwaltungsgerichtshof) had held
the helplessness allowance to be a special non-contributory social security
benefit that should be granted only to residents in Liechtenstein. Furthermore,
the Government argued that the helplessness allowance had been qualified
as a special non-contributory benefit when the Principality of Liechtenstein
acceded to the EEA Agreement.
22. By letter of 2 November 2004, ESA informed the Liechtenstein Government of
its preliminary conclusion that the helplessness allowance is a sickness benefit
in cash that should be granted also to beneficiaries in other EEA States.
23. In its reply of 3 January 2005, the Liechtenstein Government maintained the
views expressed in its previous reply.
24. On 6 April 2005, ESA proceeded to issue a letter of formal notice concluding
that, by applying a requirement of residence in Liechtenstein for entitlement
to helplessness allowance, the Principality of Liechtenstein is in breach of
Articles 19(1) and (2), 25(1) and 28(1) of Regulation 1408/71. The conclusion
applied to all employed or self-employed persons who were covered by the
social security legislation of Liechtenstein pursuant to Regulation 1408/71,
unemployed persons who received unemployment benefit from Liechtenstein
while seeking work in another EEA State, and persons who were entitled to
draw a Liechtenstein pension, but resided in another EEA State where there is
no entitlement to sickness cash benefits, as well as members of these persons’
families.
25. In its reply of 17 June 2005, the Liechtenstein Government maintained that the
helplessness allowance qualified as a ‘special’ benefit within the meaning of
Article 4(2a) of the Regulation. The Government stressed that there are two
systems in place in Liechtenstein which cover the need for domiciliary care.
The basic system, on the one hand, of which the helplessness allowance is a
part, provides specific protection for the disabled and has a strong emphasis
on improving or maintaining quality of life. The sickness insurance system,
- 325 -
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III Pre-litigation procedure leading to the Application

on the other hand, of which domiciliary health care is a part, has as its aim to
improve or maintain the state of health. It was argued that these two benefits
should be distinguished, and that only the latter benefit is a sickness insurance
benefit in accordance with Article 4(1) of Regulation 1408/71. The helplessness
allowance is a “mixed-type benefit”, which has characteristics both of social
security and social assistance, thereby rightfully belonging in Annex IIa to
Regulation 1408/71. Moreover, it was argued that the helplessness allowance
differs from the benefits at issue in Molenaar and Jauch3, in that those cases
concerned contribution-based schemes, the purpose of which was more
closely linked to health care than the Liechtenstein benefit. The helplessness
allowance bears greater resemblance to the UK systems at issue in Snares
and Partridge4.
26. Also in the reply, the importance for Liechtenstein of the listing of the helplessness
allowance in Annex IIa to Regulation 1408/71 was emphasised. Furthermore,
it was argued that the other Contracting Parties to the EEA Agreement had
made an assessment of the benefit against the conditions for listing it in Annex
IIa, and that the Principality of Liechtenstein had adapted its scheme in order
to fit those conditions. Therefore, the Principality of Liechtenstein could in good
faith rely on the consensus and the result reached by the Contracting Parties.
27. Still in the reply, the Liechtenstein Government referred to the political process
with regard to inclusion into the EEA Agreement of Regulation 647/20055,
amending Article 4(2a) and Annex IIa to Regulation 1408/71, and suggested
that the outcome of this process be awaited before advancing with the present
case.
28. On 22 March 2006, ESA delivered a reasoned opinion, stressing that,
irrespective of the basis for listing the helplessness allowance in Annex IIa
to Regulation 1408/71, the case law of the Court of Justice of the European
Communities (hereinafter “the ECJ”) has confirmed that the listing itself does
not have constitutive effect. Rather, it is only one of three conditions that have to
be fulfilled in order for Article 10a of the Regulation to apply. This interpretation
is, according to ESA, equally valid in the EEA.
29. In its reasoned opinion, ESA further maintained that the helplessness allowance
should be classified as a social security benefit according to Article 4(1) of
3
4
5

Case C-160/96 Molenaar [1998] ECR I-843 and Case C-215/99 Jauch [2001] ECR I-1901.
Case C-20/96 Snares [1997] ECR I-6057 and Case C-297/96 Partridge [1998] ECR I-3467.
Regulation (EC) No 647/2005 of the European Parliament and of the Council of 13 April 2005 amending Council Regulations
(EEC) No 1408/71 on the application of social security schemes to employed persons, to self-employed persons and to members
of their families moving within the Community and (EEC) No 574/72 laying down the procedure for implementing Regulation (EEC)
No 1408/71.
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30. Also in its reasoned opinion, ESA alleged that the helplessness allowance does
not, in any event, constitute a ‘special’ benefit within the meaning of Article
4(2a) of Regulation 1408/71. In this regard, ESA pointed out, in particular, that
the helplessness allowance is not granted on a precondition of financial need.
ESA maintained that the helplessness allowance should be classified as an
exportable benefit in cash and not as non-exportable benefit in kind.
31. Lastly in its reasoned opinion, ESA addressed the issue of including Regulation
647/2005 into the EEA Agreement, but did not see the need for awaiting such
an inclusion. According to ESA, what mattered was the incompatibility between
Liechtenstein law and Regulation 1408/71 as it stood at the time the reasoned
opinion was delivered. In addition, it was argued that Regulation 647/2005
would not alter the conclusion in any event, as that Regulation merely codifies
case law.
32. In its reply of 30 June 2006, the Liechtenstein Government maintained the
position set out in its reply to the letter of formal notice. As an alternative
argument, it was put forward that, should the helplessness allowance be a
sickness benefit, the allowance, in any event, constitutes a benefit in kind and
not a cash benefit. In support of this, reference was made to the situation where
the recipient of the helplessness allowance is institutionalised. The recipient is
then obliged to “forward” the allowance to the institution. This allegedly shows
that the benefit corresponds to the exact costs incurred in providing care to
the recipient. The fact that recipients of helplessness allowance who live at
home are not asked to provide evidence of how the allowance is spent was
explained by the need for Liechtenstein authorities to show a certain level of
respect and trust towards the recipient and carer.
33. On 14 November 2006, ESA lodged the present Application at the Court.
6
7

Case C-160/96 Molenaar and Case C-215/99 Jauch.
Case C-20/96 Snares and Case C-297/96 Partridge.
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Regulation 1408/71 since it is based on a legally defined position, without
any individual and discretionary assessment of personal needs. ESA found
the Liechtenstein helplessness allowance to be similar to the Austrian and
German care allowances, which the ECJ has found to be sickness benefits.
On this point, ESA referred inter alia to Molenaar and Jauch6. As for Snares
and Partridge7, ESA stated that these judgments were of lesser relevance, as
later case law has confirmed that the interpretation in those British cases no
longer represent EEA law as it stands today.

IV Forms of order sought by the parties
34. The EFTA Surveillance Authority requests that the Court declare that:
(i) By applying a requirement of residence for entitlement to the helplessness
allowance, the Principality of Liechtenstein has failed to fulfil its obligations
pursuant to Articles 19(1) and (2), 25(1) and 28(1) of the Act referred to at
point 1 of Annex VI to the EEA Agreement (Council Regulation EEC No
1408/71 of 14 June 1971 on the application of social security schemes
to employed persons, to self-employed persons and to members of their
families moving within the Community), as adapted to the EEA Agreement
by Protocol 1 thereto;
(ii) The Principality of Liechtenstein be ordered to bear the costs.
35. The Principality of Liechtenstein requests that the Court:
(i) Dismisses the Application;
(ii) Orders the EFTA Surveillance Authority to pay the costs of the Defendant.
V	Written procedure before the Court
36. Written arguments have been received from the parties:
– the EFTA Surveillance Authority, represented by Niels Fenger, Director, and
Arne Torsten Andersen, Senior Officer, Department of Legal & Executive
Affairs, acting as Agents;
– the Principality of Liechtenstein, represented by Dr. Andrea Entner-Koch,
Director, EEA Coordination Unit, acting as Agent.
37. Pursuant to Article 20 of the Statute of the Court and Article 97 of the Rules of
Procedure, written observations have been received from:
– the United Kingdom, represented by Elizabeth O’Neill, Treasury Solicitors,
acting as Agent, and Christopher Vajda QC;
– the Commission of the European Communities, represented by Viktor
Kreuschitz, its Legal Adviser, and Nicola Yerrell, a member of its Legal
Service, acting as Agents.
VI Summary of the pleas in law and arguments
The EFTA Surveillance Authority
Summary of ECJ case law on the delimitation of Article 4(1) and (2a)
38. To begin with, ESA summarises ECJ case law concerning the delimitation
between benefits falling under Article 4(1) and (2a), respectively. ESA contrasts
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39. ESA details how the ECJ has found German and Austrian care allowances not
to fall under Article 4(2a) but rather under Article 4(1)(a) as sickness benefits
in cash.11 Later, ESA maintains that the Liechtenstein helplessness allowance
is the same kind of benefit as those care allowances.
40. As examples of other kinds of benefits, ESA refers to the ECJ having classified
certain benefits – those which are intended to guarantee a minimum income
and linked to the particular socio-economic situation in the Member State at
issue – as falling within the ambit of Article 4(2a).12
41. On a more general note, ESA remarks that the ECJ has held that the provisions
in Articles 4(2a) and 10a must be interpreted strictly, as they derogate from
the general principle of the exportability of social security benefits.13 In the
same vein, the ECJ has underlined that the provisions of Regulation 1408/71
must be interpreted in light of the objective of Article 42 EC, which is to
contribute to the establishment of the greatest possible freedom of movement
for migrant workers. The aims of Articles 39–42 EC would not be attained
if, as a consequence of the exercise of their right to freedom of movement,
workers were to lose the social security advantages guaranteed to them by the
legislation of one Member State.14

8

9

10
11

12
13

14

ESA refers to Cases C-20/96 Snares, C-297/96 Partridge, C-90/97 Swaddling [1999] ECR I-1075 and C-132/96 Stinco and Panfilo
[1998] ECR I-5225.
ESA refers to Cases C-215/99 Jauch, at paragraphs 16–22; C-43/99 Leclere and Deaconescu [2001] ECR I-4265, at paragraph
36; C-160/02 Skalka [2004] ECR I-5613, at paragraphs 19–21; C-154/05 Kersbergen-Lap [2006] ECR I-6249; and, concerning
Annex II to Regulation 1408/71, C-286/03 Hosse [2006] ECR I-1771, at paragraph 22 [et seq].
ESA refers to Case C-43/99 Leclere and Deaconescu, at paragraph 35 and Case C-286/03 Hosse, at paragraph 22 [36].
ESA refers to Case C-160/96 Molenaar; Joined Cases C-502/01 and C-31/02 Gaumain-Cerri and Barth [2004] ECR I-6483,
including the Opinion of AG Tizzano; Case C‑215/99 Jauch; and Case C-286/03 Hosse.
ESA refers to Case C-160/02 Skalka, at paragraphs 22–26 and Case C-154/05 Kersbergen-Lap.
ESA refers to Cases C-215/99 Jauch, at paragraph 21; C-132/96 Stinco and Panfilo, at paragraph 16; and C-160/02 Skalka, at
paragraph 19.
ESA refers to Case C-286/03 Hosse, at paragraphs 24–25.
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early case law regarding Article 4(2a) and Annex IIa, which seemed to be
based on the listing of a benefit in Annex IIa having constitutive effect,8 with
later case law where the ECJ has changed this approach and held that Annex
IIa has no such constitutive effect.9 The ECJ assesses, independently of a
listing in the Annex, whether the benefit in question fulfils the conditions in
Article 4(2a) or rather should be classified as a benefit under either Article 4(1)
or 4(4). The ECJ has held that a benefit will only fall under Article 4(2a) if it
does not constitute a benefit falling within the scope of Article 4(1).10

On the amendments to Regulation 1408/71 through Regulation 647/2005
42. ESA comments on the issue of Regulation 647/2005 chiefly as follows. On 31
July 2003, the Commission of the European Communities (hereinafter “the
Commission”) proposed to amend Regulation 1408/71.15 First, the proposal
intended to clarify the constitutive elements of a special non-contributory cash
benefit by amending Article 4(2a). In this regard, the Commission intended
the revised Regulation to reflect, in particular, the finding in Jauch16 that being
listed in Annex IIa was no longer sufficient for a benefit to fulfil the conditions
in Article 4(2a). Second, the proposal intended to redraw the list of benefits
in Annex IIa after a renewed assessment of whether these benefits fulfilled
the conditions set out in case law for qualifying as special non-contributory
benefits. That led the Commission to propose exclusions from the Annex,
inter alia benefits intended to improve the state of health and quality of life of
persons reliant on care, which in Jauch had been found to be sickness benefits
in cash.
43. Broadly agreeing with this double purpose, the European Parliament and the
Council issued Regulation 647/2005 amending Regulation 1408/71. According
to its amended wording, Article 4(2a) defines special non-contributory cash
benefits as benefits which “guarantee the persons concerned a minimum
subsistence income having regard to the economic and social situation” in the
State concerned. It was also decided to withdraw from the Annex several of the
benefits previously listed therein. However, during the Council deliberations,
Finland, Sweden and the United Kingdom blocked the exclusion of five benefits
which the Commission had proposed be removed from the Annex, amongst
them the benefits in question in Snares, Partridge and Swaddling17.
44. In light of this, the Commission has initiated two parallel proceedings.
First, on 26 July 2005, an action for annulment was lodged against the
European Parliament and the Council.18 ESA is of the understanding that the
Commission’s pleas are based on the view that certain of the benefits listed
on the revised list in Annex IIa do not belong there, as they should not be
considered ‘special’ within the meaning of Article 4(2a). Second, on 28 October
2004, the Commission issued letters of formal notice to Finland, Sweden and
the United Kingdom concluding that residence requirements connected to the
15
16
17
18

ESA refers to COM(2003) 468 final.
Case C-215/99 Jauch.
Case C-20/96 Snares, Case C-297/96 Partridge and Case C-90/97 Swaddling.
Case C-299/05 Commission v Parliament and Council, judgement of 18 October 2007, not yet reported. The Opinion of AG Kokott
in the Case was delivered on 3 May 2007.
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45. Regulation 647/2005 has not yet been incorporated into the EEA Agreement.
One of the reasons for this is disagreement as to whether the Liechtenstein
helplessness allowance should still be listed in Annex IIa.
Application of Article 4(1) rather than 4(2a) in the present case
46. Before considering the conditions laid down in Article 4(1) and 4(2a)
respectively, ESA takes issue with the specific arguments advanced in the
course of the pre-litigation procedure as to why the Defendant must be allowed
to rely on the classification of the Liechtenstein helplessness allowance as
a special non-contributory benefit, as expressed through the listing of that
benefit in Annex IIa to Regulation 1408/71. ESA identifies two main arguments.
Firstly, that the other Contracting Parties have examined and verified that the
helplessness allowance should indeed be classified as a benefit covered by
Article 4(2a) and that the Defendant should be able to rely in good faith on
that examination. Secondly, that the Liechtenstein situation is characterised
by the specific circumstance that the national rules with regard to the financing
of the helplessness allowance were changed precisely in order to make it a
benefit that could be placed in Annex IIa. In ESA’s opinion, however, these
circumstances are in no way particular to Liechtenstein and cannot justify a
departure from the case law of the ECJ, according to which the listing in Annex
IIa has no constitutive effect.
47. ESA contends that the relationship between Annex IIa and Articles 4(2a) and
10a of Regulation 1408/71 is the same in EEA Council Decision 1/95 and in
the EC legal order. In both situations, the relationship between the inclusion of
the benefit in Annex IIa and the provisions of the Regulation itself is purely one
of interpretation between different provisions in the same legal instrument.
48. While, according to ESA, the Defendant argues that the inclusion of the
Liechtenstein benefit should be treated in a manner different from the
inclusion of benefits from other Contracting Parties, no statements by the
Contracting Parties supporting that view have been adduced. Nor was any
specific adaptation stipulating that the case law of the ECJ should not apply
to Liechtenstein negotiated. Furthermore, ESA finds no reason to believe that
the Defendant is the only State having attached importance to the question
as to whether one of its benefits was to be exportable or not. Both under EC
law and in the EEA, a given benefit can only be included in the Annex if the
- 331 -
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five benefits mentioned above violate Articles 39 and 42 EC as well as Articles
19, 28 and 29 of Regulation 1408/71.

other Member States/Contracting Parties agree thereto, and both in the EU
and in the EEA, one must expect that the other States studied the benefit in
question before giving that consent. Yet, this has not barred the ECJ from
concluding that Annex IIa has no constitutive effect. In this respect, the ECJ
has never ventured into an assessment as to how important it was for the
State in question that the benefit was non-exportable. Nor has the ECJ looked
into whether the benefit in question had been modified in order to fulfil the
conditions in Article 4(2a), as that provision might have been interpreted by
the States on the basis of the case law existing at the time when the benefit
was inserted into the Annex. On the contrary, the ECJ has focused exclusively
on whether the objective elements of the benefit fulfil the conditions in Article
4(2a).
49. Turning to the application of Article 4(1) in the present case, ESA submits that
according to the ECJ, a benefit may be regarded as a social security benefit
within the meaning of Article 4(1) in so far as it is: first, granted without any
individual or discretionary assessment of personal needs to recipients on the
basis of a legally defined position, and second, provided that it concerns one
of the risks expressly listed in Article 4(1) of Regulation 1408/71.19 Moreover,
the ECJ has found that benefits to persons reliant on care “must be regarded
as ‘sickness benefits’ within the meaning of Article 4(1)(a) of Regulation No
1408/71”.20
50. ESA submits that the helplessness allowance is granted on the basis of legally
defined criteria which, if met, confer entitlement to the benefit. The competent
authority has no power to take account of other personal circumstances and
thus no discretion to assess personal need on the basis of criteria other than
those defined in the law. Hence, the parties agree that the first condition for
Article 4(1) to be applied is fulfilled.
51. As to the second condition for Article 4(1) to be applied, ESA acknowledges that
there is, in medical terms, a difference between sickness (which is expressly
listed in Article 4(1)) and reliance on care, as argued by the Defendant. However,
to ESA this difference is immaterial for the classification of the helplessness
allowance under Regulation 1408/71. According to ESA, the ECJ has held that
the notion of sickness benefits has to be interpreted widely and that it covers
care benefits.21
19

20
21

ESA refers to Case 249/83 Hoeckx [1985] ECR 973, at paragraphs 12–14, Case 122/84 Scrivner [1985] 1027, at paragraphs
19–21 and Case C-78/91 Hughes [1992] ECR I-4839, at paragraph 15.
ESA refers to Case C-286/03 Hosse, at paragraph 38.
ESA refers to the Opinion of AG Kokott in Case C-286/03 Hosse, at point 53.
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53. As regards the first difference, i.e. whether a benefit is contributory or noncontributory, ESA maintains that this is not decisive for the assessment of
whether it falls under Article 4(1) or Article 4(2a). It follows from Article 4(2)
that also non-contributory benefits can fall under Article 4(1). Just as the
Liechtenstein helplessness allowance, the Austrian benefit in Hosse24 was
financed by the general State budget and non-contributory, but still it fell under
Article 4(1). Moreover, Jauch is not based on the benefit in question being
viewed as a contributory benefit, as this aspect was only discussed by the
ECJ as an obiter dictum after it had concluded that the character of the benefit
made it a sickness benefit; and as the ECJ explicitly stated that this conclusion
had to be made independently of whether the benefit should be regarded as
contributory or non-contributory.25
54. As regards the second difference, i.e. the link between the allowance and
health care, ESA maintains that the helplessness allowance constitutes the
same kind of benefit as the care allowances at issue in Molenaar, Jauch,
Gaumain-Cerri and Hosse26. In particular, the care benefit at stake in Hosse is
said to be almost identical to the Liechtenstein helplessness allowance when
comparing the features of the benefits which have been important for the ECJ
when determining the status of care allowances. Firstly, both benefits are
intended to improve the state of health and quality of life of persons reliant on
care. Secondly, both benefits consist of a fixed amount calculated with respect
to the degree of reliance on care and irrespective of the financial situation of
the recipient. Thirdly, both benefits are awarded to recipients who are reliant
on care irrespective of whether the recipients receive any sickness insurance
benefits or any pension awarded on a basis other than sickness insurance.
Compared with Molenaar and Jauch, the Liechtenstein helplessness allowance
22
23
24
25

26

Cases C-20/96 Snares and Case C-297/96 Partridge.
Case C-215/99 Jauch and Case C-160/96 Molenaar.
Case C-286/03 Hosse.
ESA refers to Case C-215/99 Jauch, at paragraph 28; and, further, to the Opinion of AG Kokott in Case C-160/02 Skalka, at point
32; the Opinion of AG Kokott in Case C-286/03 Hosse, at points 47–50; and the Opinion of AG Alber in Case C-215/99 Jauch, at
point 83.
Case C-160/96 Molenaar, Case C-215/99 Jauch, Joined Cases C-502/01 and C-31/02 Gaumain-Cerri and Barth and Case
C-286/03 Hosse.
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52. ESA further addresses the Defendant’s argument that the helplessness
allowance bears closer resemblance to the British benefits at stake in Snares
and Partridge22 than to the Austrian and German care allowances assessed
in Jauch and Molenaar,23 as the two latter cases dealt with benefits which
were, first, contribution based, and second, allegedly had a “much closer link
to health care” than the helplessness allowance.

is said to be identical to the benefits at issue in those cases with respect to the
first two of the three elements just listed.
55. Moreover, ESA contends, any similarities between the helplessness allowance
and the British allowances described in Snares and Partridge27 cannot lead to
another classification, as these judgments were based on the now out-dated
view that the listing of a benefit in Annex IIa in itself made the benefit subject
to Article 4(2a).28
56. Lastly, ESA also addresses the Liechtenstein argument that the distinction
between the helplessness allowance and sickness benefits covered by Article
4(1) of Regulation 1408/71 is supported by the fact that the domiciliary care
allowance granted under the Sickness Insurance Act is, in most cases, reduced
if the recipient also draws helplessness allowance. This interrelation between
the two benefits leads ESA to the opposite conclusion. In ESA’s opinion, the
curtailment underpins that the helplessness allowance is designed to alleviate
similar needs as that for domiciliary care, which is a sickness benefit covered
by Article 4(1) of Regulation 1408/71.
57. Underlining that a benefit falling under Article 4(1) cannot constitute a
benefit within the meaning of Article 4(2a), ESA nevertheless, for the sake of
completeness, specifically addresses two of the conditions for Article 4(2a)(a)
to apply, namely that the benefit be “special” and “supplementary, substitute or
ancillary” to a benefit listed in Article 4(1).
58. ESA does not agree with the Defendant’s argument that the helplessness
allowance is a ‘mixed-type benefit’ having characteristics of both social
security and social assistance. ESA cannot see that the allowance displays the
characteristics of social assistance which hallmark the benefits which the ECJ
has found to be of a ‘mixed’ and consequently ‘special’ nature. The helplessness
allowance is not intended to fight poverty by providing a minimum overall
income to a group of recipients who otherwise would have no or insufficient
means of subsistence.29 Rather, the intention is to “improve or maintain the
quality of life by providing the helpless person with surveillance and help to
carry out daily tasks”. Moreover, the risk of reliance on care has no specific
connection with economic or social conditions prevailing in Liechtenstein and
the allowance is independent of the social context in which it is granted.
27
28

29

Case C-20/96 Snares and Case C-297/96 Partridge.
ESA refers to the Opinion of AG Kokott in Case C-286/03 Hosse, at point 53; and, further, to Case C-215/99 Jauch, at
paragraph 17.
ESA refers, a contrario, to Case C-154/05 Kersbergen-Lap, at paragraph 32.
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60. As to Article 4(2a)(b), ESA points out that a benefit must not only be “special”
but be intended “solely” to provide “specific” protection for disabled persons,
in order for this provision to apply. However, ESA submits, the helplessness
allowance is a general benefit granted to all persons in need of care. Hence,
although the allowance is surely of particular advantage to many disabled
persons, it is not limited to that group. This is so, as some beneficiaries,
in particular older people, cannot necessarily be considered as disabled
persons.30 Should the helplessness allowance nevertheless be considered as
a benefit for the disabled, ESA submits that, in any case, the allowance does
not fulfil the condition of being “special”. Reference is made to the arguments
set out above.
Sickness benefit in cash rather than benefit in kind – exportability
61. Admittedly, the ECJ has held that the term ‘benefits in kind’ does not exclude
the possibility that such benefits may comprise payments made by the debtor
institution, in particular in the form of direct payments or the reimbursement
of expenses.31 However, the ECJ has also held that a given benefit cannot be
classified as a benefit in kind if it takes the form of financial aid which enables
the standard of living of persons requiring care to be improved as a whole,
in other words to compensate for the additional expense brought about by
their condition. ESA contends that this will e.g. be the case if: (i) the benefit is
periodical; (ii) the benefit is not subject either to certain expenditure, such as
care expenditure, having already been incurred, or a fortiori to the production
of receipts for the expenditure incurred; (iii) the allowance is fixed and
independent of the costs actually incurred by the recipient in meeting his daily
requirements; (iv) recipients are to a large extent unfettered in their use of the
sums thus allocated to them, e.g. the allowance may be used by the recipients
30
31

ESA refers to the Opinion of AG Kokott in Case C-286/03 Hosse, at point 79.
ESA refers to Case 61/65 Vaassen v Beambtenfonds Mijnbedrijf [1966] ECR English special edition 261, at page 278 and Case
C-160/96 Molenaar, at paragraph 31.
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59. Nor does the helplessness allowance, according to ESA, qualify as a benefit
which provides supplementary, substitute or ancillary cover as regards the
traditional social security benefits listed in Article 4(1) of the Regulation.
Entitlement to the benefit is not connected to any other security benefit. On the
contrary, domiciliary care allowance under the sickness insurance scheme is, in
most cases, reduced where the recipient also draws helplessness allowance.
ESA finds that this underlines the autonomous status of the helplessness
allowance.

to remunerate a member of their family or entourage who is assisting them
on a voluntary basis. This is so, ESA contends, even if the benefit in question
is designed to cover certain costs entailed by reliance on care rather than to
compensate for loss of earnings on the part of the recipient.32
62. The Liechtenstein helplessness allowance, ESA submits, has all the abovementioned characteristics, thus precluding it from being a benefit in kind.
63. The fact that the rate of the payment corresponds to the extra amount an
institutionalised recipient of the allowance is charged by a Liechtenstein
institution does not, according to ESA, constitute proof that the amount paid out
is cost-based. It merely highlights the principle that institutionalised recipients
of the helplessness allowance should not be allowed to keep the benefit for
themselves as their care assistance is provided by the institution.
64. In conclusion, ESA submits that the helplessness allowance must be regarded
as a sickness benefit in cash within the meaning of Article 4(1) of Regulation
1408/71. According to Article 19(1)(b) it follows that persons employed or
self-employed in Liechtenstein but residing outwith that State shall receive
the helplessness allowance. Article 25(1)(b) stipulates that the same be
the case for unemployed persons residing outside Liechtenstein that were
formerly employed or self-employed in that State, provided they fulfil the other
conditions in Regulation 1408/71 for being subject to Liechtenstein social
security law. As for pensioners receiving a pension from Liechtenstein without
residing in that State, the same principle follows from Article 28(1)(b) of the
Regulation. Hence, the entitlement to the helplessness allowance may not, as
regards the circle of persons covered by these provisions, be made subject to
the condition that the person be resident in the territory of Liechtenstein.
The Principality of Liechtenstein
Introduction and outline
65. To the Defendant, the main question in the case at hand is whether the
Liechtenstein helplessness allowance constitutes a sickness benefit according
to Article 4(1) or a special non-contributory benefit according to Article 4(2a)
of Regulation 1408/71. The delimitation is of importance because under
Regulation 1408/71 sickness benefits must, in principle, be paid in whichever
EEA State the beneficiary resides while special non-contributory benefits are
32

ESA refers to Case C-160/96 Molenaar, at paragraphs 34–35; Joined Cases C‑502/01 and C-31/02 Gaumain-Cerri and Barth, at
paragraphs 26–27; Case C-286/03 Hosse, at paragraph 48; Case C-215/99 Jauch, at paragraph 35; and Case C-466/04 Herrera
[2006] ECR I-5341, at paragraphs 32–33.
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66. Maintaining that the helplessness allowance is not to be exported to persons
residing in other EEA States, the Defendant argues that the circumstances of
the entry of the allowance into Annex IIa of Regulation 1408/71 are decisive
as to the benefit not having to be exported. Alternatively, it is argued that the
allowance is a special non-contributory benefit according to Article 4(2a) of the
Regulation. Should the Court disagree and hold the helplessness allowance
to be a sickness benefit, it is argued in the alternative that the allowance is a
benefit in kind rather than a benefit in cash.
On whether it is necessary to deal with the present Application
67. In its Defence, the Defendant notes that in December 2006, Liechtenstein
authorities received information that by decision of 6 February 2006, the
complainant’s pension fund in his EEA State of residence had retroactively
recognised his right to a pension there, with effect as of 1 October 2003.
The complainant therefore was not only entitled to draw a pension under
Liechtenstein legislation but also under the legislation of the EEA State where
he resided. In such a situation, Article 27 of Regulation 1408/71 determines
that the pensioner shall receive the benefits in question in the country of
residence. Against this background, the Defendant points out that irrespective
of the outcome of the present Application, the complainant’s request cannot
be satisfied by the Liechtenstein authorities, as under the rules of Regulation
1408/71 the Defendant was not the competent State for awarding the benefit
in question. Therefore, it is contended, the case should not have been pursued
further against the Defendant. It is added that it is up to the Court to decide
whether it deems it necessary to deal with the Application or not.
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payable only in the EEA State which provides them, and cannot be exported by
the beneficiary to another EEA State (see Article 10a of Regulation 1408/71).
Furthermore, with regard to the exportability of sickness benefits, two categories
have to be distinguished: sickness benefits in cash and sickness benefits in
kind. Under Regulation 1408/71, the general rule is that sickness benefits
in cash are always paid according to the legislation of the competent State
regardless in which EEA State the beneficiary resides, while sickness benefits
in kind are provided according to the legislation of the State of residence at
the expense of the competent State (see Articles 19(1), 25(1) and 28(1) of
Regulation 1408/71). This means that a sickness benefit in kind in fact cannot
be exported to another EEA State.

On the amendments to Regulation 1408/71 through Regulation 647/2005
68. The Defendant submits that as a consequence of the judgments of the ECJ in
2001 concerning the classification of special non-contributory cash benefits,
Article 4(2a) and Annex IIa of Regulation 1408/71 have been modified by
Regulation 647/2005.33 The Regulation is yet to be incorporated into the EEA
Agreement. Although the incorporation process has started, a formal position
has not yet been taken by the EEA EFTA States. ESA’s finding – that one of the
reasons for this is disagreement on whether the Liechtenstein helplessness
allowance should still be listed in Annex IIa – is, however, not correct. Although
there have been informal talks on an expert level, until now no negotiations
have taken place on a formal level between Liechtenstein and the Commission
on the classification of the helplessness allowance. Therefore, the Defendant
has argued that the legal steps taken by ESA should not prejudge the outcome
of these rather political negotiations. In any event, Regulation 647/2005 is not
yet part of the EEA Agreement, and therefore cannot be applied in order to
qualify the nature of the helplessness allowance.
The Liechtenstein entry into Annex IIa of Regulation 1408/71
69. The Defendant acknowledges the dynamic character of the EEA Agreement
as well as the principle of homogeneity in the EEA. However, it is contended
that the entry of the Liechtenstein helplessness allowance into Annex IIa was
a matter of great concern when the Principality of Liechtenstein negotiated
accession to the EEA Agreement. At that time, the entry into Annex IIa was
considered as having constitutive effect, meaning that benefits listed therein
were recognised as being non-exportable. According to the Defendant, this
can be derived from the fact that until 2001 the ECJ did not question whether
the listing of a benefit in Annex IIa was compatible with Community law.34 In
view of the Liechtenstein accession to the EEA, the modalities of financing the
helplessness allowance were changed in order to meet the criteria for an entry
into Annex IIa. The helplessness allowance was taken out of the contributionbased system and entered into the tax-financed system. On the basis of these
changes, the Contracting Parties agreed by EEA Council Decision 1/9535 to
enter the helplessness allowance as a non-exportable benefit into Annex IIa
to Regulation 1408/71.
33
34

35

The Defendant refers to Cases C-215/99 Jauch and C-43/99 Leclere and Deaconescu.
The Defendant refers to Case C-20/96 Snares, at paragraph 32, Case C-297/96 Partridge, at paragraph 33 and Case C-90/97
Swaddling, at paragraph 24.
Decision of the EEA Council No 1/95 of 10 March 1995 on the entry into force of the Agreement on the European Economic Area
for the Principality of Liechtenstein.

- 338 -

71. It is also noted that in order to vitiate the argument that the Liechtenstein entry
into Annex IIa has constitutive effect, ESA refers to judgments of the ECJ which
were rendered after the date of signature of the EEA Agreement. According to
the Defendant, it goes without saying that according to Article 6 EEA such
judgments are not binding in EEA law (although pursuant to Article 3(2) SCA
“due account” has to be paid to relevant developments in the jurisprudence of
the ECJ after the date of signature of the EEA Agreement).
Application of Article 4(2a)(b) of Regulation 1408/71
72. The Defendant and ESA concur that the helplessness allowance qualifies as
a non-contributory benefit, as its financing derives solely from compulsory
taxation.
73. As opposed to ESA, however, the Defendant contends that the helplessness
allowance is a special benefit intended as specific protection for the disabled
within the meaning of Article 4(2a)(b) of Regulation 1408/71. The allowance
must be regarded as a system which provides specific protection for the
disabled, who are unfortunate enough not to be able to accomplish daily tasks
(such as getting dressed etc.) on their own. In this context, it is also noted that
one can be disabled without receiving an invalidity pension. A person drawing
old age pension and thus not being entitled to an invalidity pension can be
handicapped just the same as a person under the legal retirement age.
74. With regard to the criteria of the “special” nature of the benefit, the Defendant
admits that the helplessness allowance used to contain stronger elements of
- 339 -
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70. According to the Defendant, the non-exportability of the helplessness
allowance was a condition sine qua non when acceding to the EEA. The entry
in Annex IIa was the result of the accession negotiations and has thus to be
considered as a consent amongst the Contracting Parties that the Liechtenstein
helplessness allowance does not have to be exported to residents in other
EEA States. The fact that the Liechtenstein entry into Annex IIa formed part
of EEA Council Decision 1/95 is vital, as this Decision follows the rules of
public international law. Hence, the Defendant submits, the Decision is to be
interpreted in accordance with Article 26 of the Vienna Convention on the Law
of Treaties so that every treaty in force is binding upon the parties to it and
must be performed by them in good faith in the sense of pacta sunt servanda.
When applying a residence requirement, Liechtenstein is thus relying in good
faith on this Agreement.

social assistance in the past. Formerly, it was a means-tested benefit, but
this requirement was stricken in 1969 after it had become clear that costs
which have to be met by a helpless person justified this. The Defendant notes,
however, that the “special” nature of a benefit does not require a means test
when it is obvious that the majority of beneficiaries would not have sufficient
means of subsistence without the benefit.36 The ECJ has also accepted in the
past that the grant of benefits closely linked to the social environment may be
subject to a condition of residence in the State of the competent institution.
The award of helplessness allowance is not conditional upon the completion of
periods of insurance, but depends only on the degree of helplessness. Thus,
helplessness allowance and social assistance are linked.
75. The Defendant further submits that the essential criterion for a “sickness
benefit”, on the other hand, is the need of a sick person for medical care.
However, in Liechtenstein this is provided under the sickness insurance system,
while the helplessness allowance is received regardless of any sickness
and regardless of any need for medical care. Benefits under the sickness
insurance system are considered benefits within the meaning of Article 4(1) of
Regulation 1408/71, and thus fall under the normal co-ordination rules. ESA’s
interpretation would entail that e.g. the service of a child minder looking after
young infants (and their need of help when getting dressed and fed etc.) would
have to be regarded as medical care.
76. It is admitted that there is a certain link between the two systems. The amount
of the domiciliary care benefits awarded by the Sickness Insurance can be
reduced if the recipient also draws helplessness allowance. The Defendant
notes, however, that domiciliary care benefits do not have to be reduced if the
recipient of a helplessness allowance also draws means-tested supplementary
benefits or if the helplessness allowance has been awarded solely for the
purpose of helping the recipient maintain social intercourse. This illustrates the
“special” nature of the helplessness allowance as a “mixed” benefit between
social security and social assistance.
77. The Defendant stresses that the helplessness allowance differs from the
German and Austrian care allowances at issue in Molenaar and Jauch37. Those
benefits were contribution-based and had a purpose more closely linked to
health care. The Liechtenstein system is not comparable to this.
36
37

The Defendant refers to Case C-154/05 Kersbergen-Lap.
Case C-160/96 Molenaar and Case C‑215/99 Jauch.
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A benefit in kind rather than in cash
79. The Defendant draws attention to the fact that the helplessness allowance
is not only granted to persons living in their own home but also to persons
residing in special homes for the elderly or the disabled. If a person resides
in such a home, a certain daily or monthly fee has to be paid. In case of the
recipient of a helplessness allowance, an additional charge is added to the
normal fee. The amount of this extra charge is the exact equivalent to the
amount granted as helplessness allowance. In this instance, the helplessness
allowance is clearly a benefit in kind, since it covers the exact costs met by the
[elderly or] handicapped person.
80. The Defendant considers it important that elderly and handicapped persons
should be enabled to remain in familiar surroundings (preferably their own
home) and be looked after by persons whom they are close to (normally family
members). Therefore, it is found to be only just and fair when the same charge
that a special home can put on its bill is awarded as a benefit to those who stay
at home with their family. The amounts of the helplessness allowance are small
and cover only basically or partially the burden encountered by the carer or the
carers. Of course, in a situation like this, the carer (often a family member) is
not asked to provide the administration with a bill for his or her services. The
administration has to show a certain level of respect and trust towards the
[elderly or] handicapped person and the carer, and leave it to the discretion of
the helpless person to use the benefit awarded in the way it was intended, i.e.
to reward or to compensate the carer or the carers for their help.

38

Case C-20/96 Snares and Case C-297/96 Partridge.
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78. Furthermore, the Defendant contends that Snares and Partridge,38 concerning
the British attendance allowance and the British disability living allowance,
bear a greater resemblance to the questions posed regarding the Liechtenstein
helplessness allowance. It is recognised that in these cases the ECJ did not
examine whether the listing of the benefits in question was compatible with
Community law. However, these British benefits were not withdrawn from the
list of non-exportable benefits when Annex IIa to Regulation 1408/71 was
modified by Regulation 647/2005. As a consequence, the Commission has
opened infringement proceedings against the United Kingdom, but as long as
that case has not been decided by the ECJ, it cannot be assumed that the said
benefits are not correctly listed in Annex IIa.

The United Kingdom
Stay of the present proceedings pending judgment from the ECJ
81. The issue of whether the Liechtenstein helplessness allowance qualifies as a
“special non-contributory benefit” under Regulation 1408/71 is similar to the
issue in a case pending before the ECJ.39 According to the United Kingdom,
the Commission considers that certain Finnish, Swedish and UK benefits are
not special non-contributory benefits under Regulation 1408/71, and thus
improperly listed in Annex IIa as amended by Regulation 647/2005. Hence, the
Commission has brought an action for annulment. The relevant UK benefits
are disability living allowance, attendance allowance and carer’s allowance.
The United Kingdom has intervened in the said case before the ECJ.
82. In these circumstances, the United Kingdom submits that it would be
appropriate to stay the present proceedings pursuant to Article 79 ROP,
pending judgment from the ECJ. A stay would enable full account to be paid
to the principles set out in Article 3(2) SCA. The United Kingdom also notes
that the present proceedings were initiated following a complaint. As the
complainant, unfortunately, is now deceased, the interests of justice in the
present case would not appear to outweigh the wider interests of uniformity
of jurisprudence of the EFTA Court and the ECJ that would be advanced by a
stay in the proceedings.
Outline of the UK submissions on the substance
83. The submissions of the United Kingdom as to the substance of the present
case can be grouped under four heads: (i) it is not fatal that a benefit has
any of the characteristics of social security for it to be a hybrid (“mixed”) or
special benefit; (ii) the judgments in Snares and Partridge40 did consider the
nature of the benefits in light of the criteria for hybrid benefits set out in the
case law; (iii) for a benefit to have the characteristics of social assistance, it
does not have to be based on financial need; and (iv) not all care benefits are
to be categorised as sickness benefits falling within Article 4(1) of Regulation
1408/71.
Hybrid or special benefits and characteristics of social security
84. The United Kingdom sets out that Regulation 1408/71 originally applied to a
number of defined social security benefits, including sickness and invalidity
39

40

The United Kingdom refers to Case C-299/05 Commission v Parliament and Council, judgement of 18 October 2007, not yet
reported. The Opinion of AG Kokott in the case was delivered on 3 May 2007.
Case C-20/96 Snares and Case C-297/96 Partridge.
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85. Benefits which the ECJ had found to be such mixed or hybrid benefits under
Regulation 1408/71 in its original form included, according to the United
Kingdom, guaranteed income for old persons in Belgium and France, a social
benefit accorded under Dutch law to certain unemployed persons and disabled
persons’ allowances provided for by Belgian, French and UK legislation.42 The
question then arose as to what extent, if at all, such hybrid benefits should fall
within the regime set up by Regulation 1408/71. The question was resolved
by Regulation 1247/9243 which by way of amendment brought hybrid benefits,
called special non-contributory benefits, within Regulation 1408/71, but under
a special regime. This was in order to mitigate the application of rules contained
in Regulation 1408/71 that had not been designed with such benefits in mind.
One facet of the special regime was Article 10a, which provided a limited
exception to the general rule that benefits falling under Regulation 1408/71
are exportable.
86. The United Kingdom points out that in making these changes, the legislator
had regard to the existing case law on hybrid benefits.44 It is apparent from
recitals 3 and 4 of the preamble to Regulation 1247/92 and from Article 4(2a) of
Regulation 1408/71 that for a benefit to be a special non-contributory benefit,
three conditions had to be fulfilled: (i) it had to be special, that is to say hybrid
within the terms of the existing case law; (ii) it had to be non-contributory;
and (iii) its purpose had to be to provide either supplementary, substitute
or ancillary cover for certain defined social security risks or solely specific
protection for the disabled. Thus it is not fatal that a special non-contributory
benefit has characteristics falling within the social security risks set out in
Article 4(1). Indeed it is precisely because a special non-contributory benefit
has some such characteristics but also other characteristics that it is a hybrid
41

42

43

44

The United Kingdom refers to Case 1/72 Frilli [1972] ECR 457, at paragraph 13, in the context of Règlement no 3 concernant la
sécurité social des travailleurs migrants (OJ 30 of 16.12.1958 p. 561), the precursor of Regulation 1408/71.
The United Kingdom refers to the Opinion of AG Jacobs in C-43/99 Leclere and Deaconescu, at point 70; Case 1/72 Frilli; Case
261/83 Castelli [1984] ECR 3199; Case 24/74 Biason [1974] ECR 999; Joined Cases 379/85, 380/85, 381/85 and 93/86 Giletti
[1987] ECR 966; Case C-236/88 Commission v France [1990] ECR I‑3163; Case C-66/92 Acciardi [1993] ECR I-4567; Case
39/74 Costa [1974] ECR 1251; Case 7/75 Mr. and Mrs. F. [1975] ECR 679; Case 187/73 Callemeyn [1974] ECR 553; Case 63/76
Inzirillo [1976] ECR 2057; and Case C-356/89 Newton [1991] ECR I-3017.
Council Regulation (EEC) No 1247/92 of 30 April 1992 amending Regulation (EEC) No 1408/71 on the application of social security
schemes to employed persons, to self- employed persons and to members of their families moving within the Community.
The United Kingdom refers to recitals 3 and 4 of the preamble to Regulation 1247/92.
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benefits. The Regulation did not apply to social assistance benefits. However,
it soon became apparent that there were a number of benefits which had
features of both social security and social assistance. These became known
as “hybrid” or mixed benefits.41

or special benefit. In determining what the characteristics of a benefit are,
it is necessary to consider all its characteristics including its organisational
structure in national law.
87. According to the United Kingdom, one of the first benefits to be considered
by the ECJ under the new regime was the UK disability living allowance. In
Snares, the ECJ was specifically asked whether the “effect of the terms of
Article 4(2a) and 10a” was to treat this allowance as governed exclusively by
Article 10a, i.e. that the benefit was non-exportable, to which the ECJ replied
in the affirmative.45 The ECJ gave two reasons for its conclusion. First, that the
allowance was listed in Annex IIa. Secondly, and contrary to what ESA asserts,
it concluded, adopting the detailed reasoning of the Advocate General, that the
allowance was in substance a hybrid benefit, in the sense that it had elements
of both social assistance and social security and thus fell within the concept of
a special non-contributory benefit.46
88. The United Kingdom then addresses Partridge47, where the ECJ was asked
whether the classification of the UK attendance allowance was any different
from that of the disability living allowance, to which the ECJ replied in the
negative. Again, the same two reasons were given for that conclusion. First, the
allowance was listed in Annex IIa and, second, contrary to what ESA asserts, a
detailed analysis of the allowance showed that it was a hybrid benefit.48
89. According to the United Kingdom, the same approach was taken in Skalka,
where the ECJ looked at all the characteristics of the benefit and concluded
that it was as special (hybrid) benefit.49 The benefit there was a compensatory
supplement, listed in Annex IIa, to an Austrian pension. The fact that the
benefit was meeting one of the Article 4(1) risks, namely that of old age could
not be, and was not, decisive. It was precisely because the benefit was partly
connected to social security but also to social assistance that it was a special
benefit.
90. The United Kingdom then addresses Molenaar50, which concerned German
care insurance benefits giving entitlement, inter alia, to benefits designed to
45
46

47
48

49

50

The United Kingdom refers to Case C-20/96 Snares, at the operative part of the judgment.
The United Kingdom refers to Case C-20/96 Snares, at paragraph 33, where the ECJ endorses points 59–63 of the Opinion of AG
Léger in the case. The United Kingdom also refers to point 64 of the said Opinion.
Case C-297/96 Partridge.
The United Kingdom refers to Case C-297/96 Partridge, at paragraphs 30–34 containing further reference to point 24 of the
Opinion of AG Léger in that Case and to Case C‑356/89 Newton, of which the United Kingdom calls attention to paragraphs
12–14. The United Kingdom also refers to the Opinion of AG Jacobs in C-43/99 Leclere and Deaconescu, at points 69–73.
The United Kingdom refers to Case C-160/02 Skalka, at paragraphs 22–26 and to the analysis in the Opinion of AG Kokott in that
Case, at points 37–58 (in particular 48) which, according to the United Kingdom, was followed by the ECJ.
Case C-160/96 Molenaar.
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91.	 Jauch54 concerned an Austrian care allowance that was, according to the
United Kingdom, very similar to the German care benefit which the ECJ in
Molenaar55 had held to be a sickness benefit. However, unlike the benefit in
Molenaar, the benefit in Jauch was listed in Annex IIa. The ECJ decided to
follow Molenaar and held that, because of this similarity, also the Austrian care
allowance was a sickness benefit within Article 4(1)(a).56 The ECJ also found
that the Austrian care allowance was contributory (like the German benefit
in Molenaar).57 Accordingly, the care allowance could not be a special noncontributory benefit within Article 4(2a). It followed that its inclusion in Annex
IIa was not determinative of its classification. Thus it was the similarity with the
benefit in Molenaar that was decisive in the reasoning of the ECJ in Jauch.
92. In Jauch58, the United Kingdom points out, both the ECJ and the Advocate
General referred to the earlier cases of Snares and Partridge59. They did so in
the context of an argument advanced by Austria that the effect of Snares and
Partridge was that once a benefit was listed in Annex IIa that was conclusive
of its status as a special non-contributory benefit. Austria no doubt ran the
51
52
53
54
55
56
57
58
59

The United Kingdom refers to the Opinion of AG Cosmas in Case C-160/96 Molenaar, at points 41–47.
Case C-20/96 Snares.
Case C-297/96 Partridge.
Case C-215/99 Jauch.
Case C-160/96 Molenaar.
The United Kingdom refers to Case C-215/99 Jauch, at paragraphs 24–28.
The United Kingdom refers to Case C-215/99 Jauch, at paragraphs 29–34.
Case C-215/99 Jauch.
Case C-20/96 Snares and Case C‑297/96 Partridge.
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cover the costs of care provided by a third person in a person’s home. Those
benefits were contributory and hence not listed in Annex IIa to Regulation
1408/71. Consequently, the ECJ did not look at the case law on hybrid benefits
and the ECJ was able to hold that the benefit was a social security benefit; it
was essentially intended to supplement sickness insurance benefits in order
to improve the state of health and the quality of life of persons reliant on care.
On that basis, the ECJ concluded that the benefit was a sickness benefit within
the meaning of Article 4(1)(a). The Advocate General rejected the idea that
the benefits in question had a sufficient link with invalidity benefits for them
to be deemed to be invalidity benefits and it is clear from his Opinion that the
classification as a sickness benefit was because of the close link with sickness
insurance.51 It is thus plain that there is nothing in Molenaar to undermine the
scope of Snares52. Further, shortly after Molenaar the ECJ not only confirmed
the reasoning in Snares but applied that reasoning to hold, in Partridge53, that
the UK attendance allowance was also a special non-contributory benefit.

argument to seek to avoid the inevitable parallel with the benefit in Molenaar60.
Given the similarity between the two benefits, it is readily understandable that
the ECJ found the argument unattractive and sought a way of defeating it. A
clear way of defeating that argument would have been to say that in Snares
and Partridge the ECJ had concluded that the benefits were special noncontributory benefits not just because they were listed in Annex IIa but also
because they were in substance hybrid benefits. However, the ECJ (and,
with some equivocation the Advocate General) considered that Snares and
Partridge had not discussed the “special non contributory character” of the
benefits.61 With respect, the United Kingdom submits that this conclusion is
simply wrong.
93. The United Kingdom submits that properly analysed, Jauch62 cannot be read
as indicating that the ECJ was departing from its previous case law on hybrid
benefits. In particular, there is nothing in the analysis of the Advocate General
(which the ECJ followed) to suggest such a departure. Indeed he sets out
the case law on hybrid benefits and then proceeds to point out that the care
allowance at issue in Jauch was fundamentally different from hybrid benefits
because it was dependent on entitlement to a pension.63 Because of this
dependency, the care allowance had to be characterised in the same way as
the pension.64
94. The United Kingdom then turns to Gaumain-Cerri and Barth65, where the ECJ
considered care insurance designed to cover the costs incurred by an insured
person if he becomes reliant on care allowances. The ECJ concluded the
national measure was indistinguishable from the measure in Molenaar66 and
was therefore to be treated as a sickness benefit within the meaning of Article
4(1)(a). Under the scheme in Gaumain-Cerri and Barth any person insured
against sickness had to contribute to the care insurance scheme. So again,
as in Molenaar, the benefit was contributory, and so for that reason alone
could not be a special non-contributory benefit. The care insurance gives
rise to various entitlements, including paying the old age contribution of third
party carers caring for the insured person. It was argued that there was a
material difference between the benefit in Molenaar and that in Gaumain-Cerri
60
61
62
63
64
65
66

Case C-160/96 Molenaar.
The United Kingdom refers to Case C-215/99 Jauch, at paragraph 17 and the Opinion of AG Alber in that Case, at points 69–73.
Case C-215/99 Jauch.
The United Kingdom refers to the Opinion of AG Alber in Case C-215/99 Jauch, at points 91–98 and 99 respectively.
The United Kingdom refers to the Opinion of AG Alber in Case C-215/99 Jauch 1901, at points 99 and 104.
Joined Cases C-502/01 and C-31/02 Gaumain-Cerri and Barth.
Case C-160/96 Molenaar.
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95. In Hosse68, the ECJ once again had to consider a care allowance, and held
that the allowance was “of the same kind” as those in Molenaar and Jauch69.
Indeed, the only real distinction was that in Hosse the allowance was not
supplementary to a pension. The ECJ concluded that it was a sickness benefit
within the meaning of Article 4(1)(a), and not a special non-contributory benefit.
The United Kingdom finds that two points should be made about Hosse. First,
there were obvious difficulties in characterising the care benefit as a special
non-contributory benefit falling within Article 4(2a). It could not fall within Article
4(2a)(a) since it was not supplementary etc. to a social security risk (unlike
the benefit in Skalka70). Nor could it fall within Article 4(2a)(b), since it was not
intended to be solely for the protection of the disabled as the care benefit was
available to all who had care needs.71 Secondly, there is nothing in Hosse to
indicate that the ECJ has departed from its previous well-settled case law that
a hybrid benefit is capable of being a special non-contributory benefit.
96. The United Kingdom submits that insofar as ESA is suggesting, in light of
Hosse72, that if the benefit has characteristics of a social security benefit, it
cannot be a special non-contributory benefit, that is wrong. Such an approach
is not only contrary to the case law cited above, but also to the clear purpose
of the 1992 amendment to Regulation 1408/71. If the fact that a benefit with
some of the characteristics of social security may cover an Article 4(1) risk
had the effect that it could not be a special non-contributory benefit, that would
deprive Article 4(2a)(b), which deals expressly with benefits for the disabled,
of its purpose.
97.
67
68
69
70
71
72

The United Kingdom adds that it does not agree with the observation of the
Advocate General in Hosse that the organisational structure of a benefit (i.e.

Case C-20/96 Snares and Case C‑297/96 Partridge.
Case C‑286/03 Hosse.
Case C-160/96 Molenaar and Case C-215/99 Jauch.
Case C-160/02 Skalka.
The United Kingdom refers to Case C‑286/03 Hosse, at paragraph 41 and the Opinion of AG Kokott in that Case, at point 79.
Case C‑286/03 Hosse.
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and Barth on the basis that in the latter case the contributions were paid to
the pension body to which the carer was affiliated, unlike in Molenaar where
the benefit was paid directly to the carer. The ECJ rejected that argument.
Again there is nothing in that judgment to indicate a departure from the ECJ’s
existing case law on hybrid or special benefits or to suggest that Snares and
Partridge67 were no longer good law. Indeed like the benefit in Molenaar, the
benefit in Gaumain-Cerri and Barth was not listed in Annex IIa, and so the test
for inclusion in that Annex was not relevant.

the absence of a link with a contributing benefit scheme and the absence of
any link with a “classical” social security benefit) is irrelevant in determining
whether such a benefit is a special non-contributory benefit.73 It is clear from
case law that those characteristics are relevant. Thus, the question of whether
a benefit is contributory is decisive in determining whether a benefit is a
special non-contributory benefit falling under Article 4(2a). Equally in Skalka74
the ECJ, in reaching its conclusion that the benefit in question was a special
non-contributory benefit, examined the organisational structure of the benefit
in national law. Here, the ECJ followed the careful and full approach of the
Advocate General, an approach which is to be preferred to her summary of
the case law in Hosse.75
98. The United Kingdom also adds that more recently, in Perez Naranjo76, the
ECJ found that the supplementary old age allowance, which it had previously
considered in Giletti77, was a special benefit within the meaning of Article 4(2a)
of Regulation 1408/71. This was despite the fact that in Giletti (decided before
the insertion of Article 4(2a) into Regulation 1408/71), the ECJ had ruled that
the allowance had sufficient characteristics of a social security benefit so as
to fall within Regulation 1408/71 and to be caught by the rule against nonexportability.
Snares and Partridge and the criteria for hybrid benefits set out in case law
99. The United Kingdom points out that ESA relies on a dictum in Jauch stating
that “in those three cases [Snares, Partridge and Swaddling78] the special noncontributory character of the benefits in question was not discussed”, and on
another dictum of the Advocate General in Hosse, to the same effect.79 However,
the United Kingdom contends, these dicta are simply wrong. Reference is
made to the arguments set out above. Moreover, further support for the view
that these dicta are wrong is found in two recent judicial statements from the
ECJ. First, in Kersbergen-Lap, the ECJ cited Snares as a case where it had
found that the benefit at issue was closely linked with the social environment,
and hence was a special benefit that was lawfully subject to a residence
73
74
75

76
77
78
79

The United Kingdom refers to the Opinion of AG Kokott in Case C‑286/03 Hosse, at points 57–58.
Case C-160/02 Skalka.
The United Kingdom refers to Case C-160/02 Skalka, at paragraphs 22–26 and the Opinion of AG Kokott in that Case, at points
37–58.
Case 265/05 Perez Naranjo [2007] ECR I-347.
Joined Cases 379/85, 380/85, 381/85 and 93/86 Giletti [1987] ECR 966.
Cases C-20/96 Snares, C-297/96 Partridge and C-90/97 Swaddling.
Case C-215/99 Jauch, at paragraph 17 and the Opinion of AG Kokott in Case C‑286/03 Hosse, at point 53. The United Kingdom
also refers to the Opinion of AG Alber in Case C-215/99 Jauch.
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Financial need and benefits having the characteristics of social assistance
100. The United Kingdom refutes the argument that a benefit can only have the
characteristics of social assistance if it is based on financial need. No authority
was cited in support of the Advocate General’s contention in Hosse that a
benefit can be classified as social assistance only where its grant depends on
financial need, and the point was not dealt with by the ECJ in its judgment.82
Insofar as that dictum is intended to apply to disability benefits, it is directly
contrary to Newton, Snares and Partridge as well as Kersbergen-Lap83 where
the ECJ held that the benefit at issue was by its nature social assistance, even
though it was granted without any means test or needs assessment. The ECJ
accepted the submission of the Commission that one could presume need in
the case of the majority of the beneficiaries (disabled young people) of that
benefit. Further, if the said contention of the Advocate General were correct,
that would deprive Article 4(2a)(b) of much of its purpose. There would be
little point in including benefits specially intended to protect the disabled if the
special needs of the disabled were an irrelevant consideration in determining
whether a benefit was a special non-contributory benefit. It is correct that an
important factor to determine whether it is a special benefit is that need should
be an essential criterion.84
Sickness benefits falling within Article 4(1) and care benefits
101. The United Kingdom contends that whatever category of Article 4(1) risks
disability benefits fell into prior to Regulation 1247/92 introducing the new
Article 4(2a) in Regulation 1408/71, such benefits are capable of being special
or hybrid benefits if they are solely intended to provide protection for the
80
81
82
83
84

The United Kingdom refers to Case C-154/05 Kersbergen-Lap, at paragraph 33.
The Opinion of AG Gelhooed in Case 265/05 Perez Naranjo [2007] ECR I-347.
The United Kingdom refers to the Opinion of AG Kokott in Case C-286/03 Hosse, at point 69.
Cases C-356/89 Newton, C-20/96 Snares, C-297/96 Partridge and C-154/05 Kersbergen-Lap.
The United Kingdom refers to the Opinion of AG Jacobs in C-43/99 Leclere and Deaconescu, at point 73; and Case C-20/96
Snares, at paragraph 35 and the Opinion of AG Léger in that Case, at point 63.
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requirement.80 This confirms that Snares involved a substantive analysis of the
benefit in question. Secondly, the Advocate General in Perez Naranjo carefully
analysed whether a French benefit was in substance a special non-contributory
benefit and in the course of that analysis referred to Snares, Partridge and
Swaddling as cases where the ECJ had found the benefit to be a special noncontributory benefit.81 The Advocate General plainly considered that, in those
cases, the ECJ had looked at the substance, and not just the question whether
the benefit was listed in Annex IIa to Regulation 1408/71.

disabled. The use of such words in that provision indicates that benefits for
the protection of the disabled are to be distinguished from sickness benefits.
This argument is reinforced when one recalls that in none of the cases prior
to Regulation 1247/92 did the ECJ classify disabled persons’ allowances as
sickness benefits. The disability benefits provided for by Belgian, French and
UK legislation were all held to be invalidity benefits.85 Furthermore, despite
such benefits falling within one of the categories of Article 4(1) of Regulation
1408/71, namely invalidity, they were nonetheless hybrid or special benefits
within the meaning of the new Article 4(2a).
102. According to the United Kingdom, disability benefits are a very specific form
of benefit and are to be distinguished from general care benefits. They help
with the extra costs that disabled people face as a result of their disabilities.
They help promote the independence and social integration of disabled people
so that they can, as far as possible, lead the same sort of life as others. They
address the specific needs that arise from a person’s disability and assist the
disabled to address the economic and environmental barriers which he may
encounter. They are not intended to improve the recipient’s state of health –
see by contrast the criteria for sickness benefits set out in Hosse.86
103. By way of contrast, a sick person may, or may not, be disabled. Equally, someone
who is disabled may or may not be sick. The United Kingdom submits that
there is a distinction between the concept of disability and sickness and that
this is confirmed by the ECJ having held that the prohibition on discrimination
on grounds of disability in Directive 2000/78/EC did not cover a person who
was sick.87 A similar analogy may be drawn from the distinction the ECJ has
drawn in the context of equal treatment between pregnancy and sickness.88
104. The United Kingdom thus holds that the existence of a care component in
a benefit does not mean that a benefit which is plainly intended to provide
specific protection for disabled persons is to be categorised as a sickness
benefit simply because of that care component. One cannot equate disability
and sickness.

85

86
87
88

The United Kingdom refers to Case 39/74 Costa, Case 7/75 Mr. and Mrs. F., Case 187/73 Callemeyn, Case 63/76 Inzirillo and
Case C-356/89 Newton.
The United Kingdom refers to Case C-286/03 Hosse, at paragraphs 38−39.
The United Kingdom refers to Case 13/05 Chacón Navas [2006] ECR I-6467, at paragraphs 43−47.
The United Kingdom refers to Case C-177/88 Dekker [1990] ECR I-3941, at paragraphs 12−13; and Case 179/88 Hertz [1990]
ECR I-3979, at paragraphs 13−19; and the Joined Opinions of AG Darmon in those cases, at points 48−50.
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General
105. The Commission submits at the outset that it fully shares the legal analysis
made by ESA in the Application and that ESA’s position reflects the approach
developed by the ECJ in Hosse.89
On whether it is necessary to deal with the present Application
106. The Commission submits that the Defendant’s argument as to why the
Court need not deal with the case is not relevant. The fact remains that the
Liechtenstein legislation in force reserves the helplessness allowance to
persons resident in Liechtenstein and thus is incompatible with Regulation
1408/71.
On the amendments to Regulation 1408/71 through Regulation 647/2005
107. The Commission underlines that in Regulation 647/2005, the Community
legislator has translated the recent case-law of the ECJ on special noncontributory benefits, both in the body of the Regulation itself and in the number
of benefits listed in Annex IIa. As a result, a large number of benefits previously
listed in this Annex were deleted because they were not to be treated as
“special non-contributory” benefits. It is important that the same criteria are
used for all EEA States, including the Principality of Liechtenstein.
On Article 26 of the Vienna Convention on the Law of Treaties
108. The Commission notes that Article 26 of the Vienna Convention on the Law
of Treaties follows the traditional principle of pacta sunt servanda but the
Commission cannot see how this could be relevant in the present case. First
of all, the Principality of Liechtenstein did not make it clear by any means to
the other Contracting Parties that the entry in Annex IIa to Regulation 1408/71
concerning the helplessness allowance constituted a condition sine qua non
for its accession to the EEA Agreement and, thus, it cannot rely on such a
condition. Secondly, an entry in that Annex does not have constitutive nature.
As the ECJ held in Jauch, it is not sufficient for classification as a special noncontributory benefit for the benefit in question to be listed in Annex IIa.90 In that
case, the benefit at stake was declared to be a traditional social security benefit
although there was an entry for it in Annex IIa. The substantive conditions
89
90

The Commission refers to Case C-286/03 Hosse, at paragraphs 24–25.
The Commission refers to Case C-215/99 Jauch, at paragraphs 21−22.
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The Commission of the European Communities

for the existence of a special non-contributory benefit under Article 4(2a) of
Regulation 1408/71 must also be satisfied.
Application of Article 4(1) rather than 4(2a) in the present case
109. According to the Commission, the factor which determines whether a benefit is
a benefit intended exclusively to provide for “specific protection for the disabled”
according to Article 4(2a)(b) of Regulation 1408/71 is the need for social
integration. A disabled person’s need for social integration, which is normally
closely linked to the person’s social environment, must be the sole purpose of
the benefit, to the exclusion of any other objectives. The existence of a close
link with the social environment, as referred to by the ECJ in Lenoir to justify
the non-exportability of a benefit,91 is usually verified in the case of benefits
designed to meet specific needs in terms of the integration of recipients into
society where this is rendered more difficult by their disability. Of course, this
criterion of a disabled person’s need for social integration, like all essential
characteristics of special non-contributory benefits, must be interpreted and
applied in a restrictive manner.92
110. The Commission submits that the first task when examining a deemed special
non-contributory benefit is to assess whether according to its nature, aims
and characteristics it cannot be regarded as a “classic” or “traditional” social
security benefit, i.e. as a benefit falling within the scope of Article 4(1) of
Regulation 1408/71.93 The Commission is of the opinion that the Liechtenstein
helplessness allowance meets the criteria of such a “classic” social security
benefit and thus cannot be qualified as a special non-contributory benefit
under Article 4(2a) of Regulation 1408/71.
111. Contrary to what the Defendant alleges, the Commission finds that the
Liechtenstein helplessness allowance covers services and care which are very
similar to those assessed by the ECJ in Molenaar and Jauch94. According to
the Commission, the helplessness allowance has the same essential purpose,
namely to enable a person to live autonomously, meaning a protection against
dependency, even if this word does not figure in the title of the benefits. The
helplessness allowance is essentially intended to supplement sickness benefits
in order to improve the state of health of persons reliant on care. With Jauch,

91
92
93
94

The Commission refers to Case 313/86 Lenoir [1988] ECR 5391, at paragraph 16.
The Commission refers to Case C-286/03 Hosse, at paragraph 36.
The Commission refers to Case C-286/03 Hosse, at paragraph 37 where the criteria for this assessment are spelled out.
Case C-160/96 Molenaar and Case C-215/99 Jauch.
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112. Furthermore, the Commission endorses the view that “there is no longer any
doubt that in Community law benefits to cover the risk of reliance on care
are covered by Article 4(1)(a) of Regulation 1408/71”.95 This notion was also
confirmed in Gaumain-Cerri and Barth,96 from which it follows that a “sickness
benefit” comprises all the care granted to a person in order to enable him to
live autonomously at his home by means of the receipt of an aid adapted to
his age or disability.97
113. The Commission adds that the fact that the helplessness allowance is not
ancillary to the receipt of “classical” social security benefits within the meaning
of Article 4(1) of Regulation 1408/71, that the allowance is entirely noncontributory and that it is directly funded from general State income, is not
decisive for the classification of this allowance as a sickness benefit within
the scope of Article 4(1)(a) of that Regulation. The ECJ already refuted similar
arguments in Jauch.98
114. The Commission does not see striking differences between the Liechtenstein
helplessness allowance and the benefit at issue in Jauch99. Moreover, the
Commission submits that the position put forward by the Defendant cannot be
supported by reference to Snares and Partridge.100
115. The Commission submits that the EFTA Court should declare that:
By applying a requirement of residence for entitlement to the helplessness
allowance, the Principality of Liechtenstein has failed to fulfil its obligations
pursuant to Articles 19(1) and (2), 25(1) and 28(1) of the Act referred to at point
1 of Annex VI to the EEA Agreement (Council Regulation EEC No 1408/71), as
adapted to the EEA Agreement by Protocol 1 thereto.
		
		

95
96
97
98

99
100

Henrik Bull
Judge-Rapporteur

The Commission refers to the Opinion of AG Kokott in Case C-286/03 Hosse, at point 53.
Joined Cases C-502/01 and C-31/02 Gaumain-Cerri and Barth.
In this context, the Commission also refers to Case C-286/03 Hosse, at paragraph 42.
Case C-215/99 Jauch. In this context, the Commission also refers to Case C‑286/03 Hosse, at paragraph 41 and the Opinion of
AG Kokott in that Case, at points 57−58.
Case C-215/99 Jauch.
Case C-20/96 Snares and Case C-297/96 Partridge. In support of its submission, the Commission refers to the Opinion of AG
Kokott in Case C‑286/03 Hosse, at point 53.

- 353 -

Case Case
E-5/06E-1/06
EFTAEFTA
Surveillance
Authority
vLadbrokes
Liechtenstein
Case
E-3/06
Ltd.
Surveillance
Authority
v Norway

the ECJ has clearly linked to the normal risk of sickness, benefits which cover
several aspects that are completely independent of that sickness.

- 354 -

CASE E-3/07
EFTA Surveillance Authority
v
The Republic of Iceland

- 355 -

CASE E-3/07
EFTA Surveillance Authority
v
The Republic of Iceland
(Failure by a Contracting Party to fulfil its obligations – Directive 2002/88/EC of the
European Parliament and of the Council of 9 December2002 amending Directive
97/68/EC on the approximation of the laws of the Member States relating to measures
against the emission of gaseous and particulate pollutants from internal combustion
engines to be installed in non-road machinery)
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Summary of the Judgment
1. Under Article 7 EEA, the Contracting
Parties are obliged to implement all acts
referred to in the Annexes to the EEA
Agreement, as amended by decisions of
the EEA Joint Committee. Furthermore,
Article 3 EEA imposes upon the
Contracting Parties the general obligation
to take all appropriate measures, whether
general or particular, to ensure fulfilment
of the obligations arising out of the EEA
Agreement.
2. The question of whether an EFTA
State has failed to fulfil its obligations must
be determined by reference to the situation
in that State as it stood at the end of the
period laid down in the reasoned opinion.

3. By failing to adopt, within the
prescribed time-limit, the national measures
necessary to implement the Act referred to
at the second indent of point 1a of Chapter
XXIV of Annex II to the EEA Agreement,
i.e. Directive 2002/88/EC of the European
Parliament and of the Council of 9
December 2002 amending Directive 97/68/
EC on the approximation of the laws of the
Member States relating to measures against
the emission of gaseous and particulate
pollutants from internal combustion engines
to be installed in non-road machinery, as
adapted by way of Protocol 1 to the EEA
Agreement, Iceland has failed to fulfil its
obligations under Article 2 of that Act and
Article 7 EEA.
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14 December 2007
(Failure by a Contracting Party to fulfil its obligations – Directive 2002/88/EC relating
to measures against the emission of gaseous and particulate pollutants from internal
combustion engines to be installed in non-road mobile machinery)
In Case E-3/07,
EFTA Surveillance Authority, represented by Niels Fenger, Director, and Arne Torsten
Andersen, Senior Officer, in the Department of Legal & Executive Affairs, acting as
Agents, Brussels, Belgium,
Applicant,
v
The Republic of Iceland, represented by Ms. Sesselja Sigurðardóttir, First Secretary
and Legal Officer, Ministry for Foreign Affairs, acting as Agent, Reykjavik, Iceland,
Defendant,
APPLICATION for a declaration that, by failing to adopt, within the time-limit prescribed,
or to notify the EFTA Surveillance Authority of the adoption of, the measures necessary
to implement the Act referred to at the second indent of point 1a of Chapter XXIV of
Annex II to the EEA Agreement, i.e. Directive 2002/88/EC of the European Parliament
and of the Council of 9 December 2002 amending Directive 97/68/EC, as adapted to
the EEA Agreement by Protocol 1 thereto, the Republic of Iceland has failed to fulfil its
obligations under Article 2 of that Act and Article 7 of the EEA Agreement.

THE COURT,
composed of: Carl Baudenbacher, President, Thorgeir Örlygsson and Henrik Bull (JudgeRapporteur), Judges,
Registrar: Skúli Magnússon,
having regard to the written pleadings of the parties and the written observations of the
Commission of the European Communities, represented by Doyin Lawunmi, a detached
national expert within its Legal Service, and Søren Schønberg, a member of its Legal
Service, acting as Agents,
having decided to dispense with the oral procedure,
- 357 -
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JUDGMENT OF THE COURT

gives the following

Judgment
I

The application
1

II

By application lodged at the Court Registry on 8 March 2007, the EFTA
Surveillance Authority (hereinafter “ESA”) brought an action under the second
paragraph of Article 31 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice (hereinafter
the “SCA”), for a declaration that, by failing to adopt, within the time-limit
prescribed, the national provisions necessary to implement the Act referred to
at the second indent of point 1a of Chapter XXIV of Annex II to the Agreement on
the European Economic Area (hereinafter the “EEA” or the “EEA Agreement”),
or to notify ESA thereof, the Republic of Iceland has failed to fulfil its obligations
under Article 2 of that Act and Article 7 EEA. The Act referred to is Directive
2002/88/EC of the European Parliament and of the Council of 9 December 2002
amending Directive 97/68/EC on the approximation of the laws of the Member
States relating to measures against the emission of gaseous and particulate
pollutants from internal combustion engines to be installed in non-road mobile
machinery, as adapted by way of Protocol 1 to the EEA Agreement.

Facts and pre-litigation procedure
2

Decision 151/2003 of 7 November 2003 of the EEA Joint Committee amended
Annex II to the EEA Agreement by adding Directive 2002/88/EC at the second
indent of point 1a of Chapter XXIV of that Annex.

3

Article 2 of Directive 2002/88/EC requires EC Member States to adopt the
measures necessary to implement the Act by 11 August 2004, and to notify the
Commission thereof. A parallel obligation was extended to the EFTA States by
the entry into force of Decision 151/2003.

4

In the absence of any information from the Government of Iceland as to the
implementation of the Act, ESA decided to initiate proceedings under Article
31 SCA and, on 23 February 2005, a letter of formal notice was sent to the
Government of Iceland, stating that Iceland had failed to take the measures
necessary to comply with the Act, and inviting the Government to submit its
observations on the matter within two months of receipt.
- 358 -

By letter of 13 May 2005, the Government of Iceland provided its observations
on the letter of formal notice, and informed ESA that the Ministry of Social
Affairs was preparing the implementation of the Act. The Government of
Iceland indicated that a new regulation implementing the Act was expected to
enter into force in July 2005.

6

Not having received any subsequent information from the Government of Iceland
regarding the implementation of the Act, ESA delivered, on 20 December 2005,
a reasoned opinion in which it concluded that, by failing to adopt, or to notify
ESA of the adoption of, the measures necessary to implement the Act, Iceland
had failed to fulfil its obligations under Article 2 of that Act and Article 7 EEA.
The Government of Iceland was requested to take the measures necessary to
comply with the reasoned opinion within a time-limit of three months following
notification thereof.

7

The Government of Iceland did not respond to the reasoned opinion.

III Procedure before the Court
8

ESA lodged the present application at the Court Registry on 8 March 2007.
The statement of defence from the Government of Iceland was received on
10 April 2007. Written observations were submitted by the Commission of the
European Communities on 14 June 2007.

9

After having received the express consent of the parties, the Court, acting
on a report from the Judge-Rapporteur, decided to dispense with the oral
procedure.

IV Arguments of the parties
10

The application is based on one plea of law, that, by failing to adopt, or to notify
ESA of the adoption of, the national measures necessary to implement the Act
referred to at the second indent of point 1a of Chapter XXIV of Annex II to the
EEA Agreement, i.e. Directive 2002/88/EC of the European Parliament and
of the Council of 9 December 2002 amending Directive 97/68/EC, within the
time-limit prescribed, the Republic of Iceland has failed to fulfil its obligations
under Article 2 of that Act, as included in the EEA Agreement, and under Article
7 EEA.

11

It is undisputed by the Government of Iceland that the necessary national
implementation measures were not adopted within the time-limit prescribed.
Moreover, in its statement of defence, the Government of Iceland does not
- 359 -
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5

dispute the order sought by ESA. The Government of Iceland nevertheless
requests the Court to order each party to bear its own costs of the
proceedings.
V

Findings of the Court
12

Under Article 7 EEA, the Contracting Parties are obliged to implement all acts
referred to in the Annexes to the EEA Agreement, as amended by decisions
of the EEA Joint Committee. In this context, the Court notes that Article 3
EEA imposes upon the Contracting Parties the general obligation to take all
appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of the EEA Agreement (see Cases E-7/97 EFTA
Surveillance Authority v Norway [1998] EFTA Court Report 62, at paragraphs
15–17 and E-5/01 EFTA Surveillance Authority v Liechtenstein [2000–2001]
EFTA Court Report 287, at paragraphs 15–16).

13

The obligation to implement also follows from Article 2 of Directive 2002/88/
EC, according to which implementation by the EC Member States is required
not later than 11 August 2004. As the EEA Joint Committee in Decision
151/2003 did not set a separate EEA time-limit for the implementation of the
Directive into national law, Iceland was obliged to adopt the national measures
necessary to implement the Directive by that date.

14

It is undisputed that Iceland did not adopt those measures before the expiry
of the time-limit given in the reasoned opinion. The question of whether an
EFTA State has failed to fulfil its obligations must be determined by reference
to the situation in that State as it stood at the end of the period laid down in
the reasoned opinion (see Case E-3/00 EFTA Surveillance Authority v Norway
[2000–2001] EFTA Court Report 73, at paragraph 39).

15

It must therefore be held that, by failing to adopt, within the prescribed timelimit, the national measures necessary to implement the Act referred to at the
second indent of point 1a of Chapter XXIV of Annex II to the EEA Agreement,
i.e. Directive 2002/88/EC of the European Parliament and of the Council of 9
December 2002 amending Directive 97/68/EC, as adapted by way of Protocol
1 to the EEA Agreement, Iceland has failed to fulfil its obligations under Article
2 of that Act and Article 7 EEA.

VI Costs
16

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to
be ordered to pay the costs if they have been applied for in the successful
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On those grounds,

THE COURT
hereby:
1.	Declares that, by failing to adopt, within the time-limit prescribed, the
measures necessary to implement the Act referred to at the second
indent of point 1a of Chapter XXIV of Annex II to the EEA Agreement, i.e
Directive 2002/88/EC of the European Parliament and of the Council of
9 December 2002 amending Directive 97/68/EC on the approximation
of the laws of the Member States relating to measures against
the emission of gaseous and particulate pollutants from internal
combustion engines to be installed in non-road mobile machinery, as
adapted to the EEA Agreement by Protocol 1 thereto, the Republic of
Iceland has failed to fulfil its obligations under Article 2 of that Act and
under Article 7 of the EEA Agreement.
2.	Orders the Republic of Iceland to bear the costs of the proceedings.
Carl Baudenbacher		Thorgeir Örlygsson		Henrik Bull
Delivered in open court in Luxembourg on 14 December 2007.
Skúli Magnússon			

Carl Baudenbacher

Registrar				

President
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party’s pleadings. Since the EFTA Surveillance Authority has requested that
the Republic of Iceland be ordered to pay the costs and the latter has been
unsuccessful, it must be ordered to pay the costs. The costs incurred by the
Commission of the European Communities are not recoverable.
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II. Administration and Activities of the Court
In accordance with Article 45 of the ESA/Court Agreement, the Governments of the
EFTA/EEA States decided on 14 December 1994 that the seat of the Court should
be moved from Geneva to Luxembourg as soon as suitable premises could be made
available. Since 1 September 1996, the Court has had its seat at 1, Rue du Fort Thüngen,
Kirchberg, Luxembourg.
Provisions regarding the legal status of the Court are to be found in Protocol 7 to the
ESA/Court Agreement entitled: Legal Capacity, Privileges and Immunities of the EFTA
Court. The Court has concluded a Headquarters Agreement with the Grand Duchy of
Luxembourg, which was signed on 17 April 1996 and approved by the Luxembourg
Parliament on 11 July 1996. This Agreement contains detailed provisions on the rights
and obligations of the Court and its staff as well as privileges and immunities of persons
appearing before the Court. Excerpts of the Agreement are published in EFTA Court Texts,
and the full text can be found in the Journal Officiel du Grand-Duché de Luxembourg
A-No 60 of 4 September 1996 p. 1871.
Provisions for the internal administration of the Court are laid down in the Staff Regulations
and Rules and in the Financial Regulations and Rules as adopted on the 4th of January
1994, and as later amended.
As provided for in Article 14 of Protocol 5 to the ESA/Court Agreement on the Statute
of the EFTA Court, the Court remains permanently in session. Its offices are open from
Monday to Friday each week, except for official holidays.
The ESA/Court Agreement contains provisions on the role of the Governments in the
administration of the Court. Thus, Article 43 of the Agreement stipulates that the Rules
of Procedure shall be approved by them. Article 48 of the Agreement states that the
Governments shall establish the annual budget of the Court, based on a proposal from
the Court. A committee of representatives of the participating States was established
and is charged with the task of determining the annual budgets. This Committee, the
ESA/Court Committee, is composed of the heads of the Icelandic, Liechtenstein and
Norwegian Missions to the European Union in Brussels. During the period covered by
this Report, the Committee has, inter alia, been dealing with the budget of the Court, the
appointment of ad hoc judges and amendments to the Rules of Procedure of the Court.
Benedikt Bogason and Ingibjörg Benediktsdóttir from Iceland were appointed as ad hoc
judges of the Court. They took their oath at a public sitting of the Court on 17 October
2007.
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As every year, Judges from the EEA EFTA States attended a seminar at the Court, on 5
and 6 of November 2007. This time they all came from Norway.
The home page of the Court is found via the following Internet address:
http://www.eftacourt.lu
It contains general information on the Court, its publications, including decisions, reports
for the hearing and press releases, and the main legal texts governing the activities of
the Court.
The Court’s e-mail address is:
eftacourt@eftacourt.lu
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The Court held its regular meetings with the Courts of the European Communities and
participated in the official functions of these Courts. The Court has received numerous
visits during the period covered by this Report, inter alia by the Icelandic Minister of
Justice, Björn Bjarnason, the Icelandic ambassador and head of the Icelandic Mission
to the EU, Stefán Haukur Jóhannesson, the Icelandic Minister of Social Affiars, Magnús
Stefánsson and the Icelandic Minister for the Environment, Þórunn Sveinbjarnardóttir,
the Secretary-General of EFTA, Kåre Bryn and the Deputy Secretary-General of the
EFTA office in Brussels, Bergdís Ellertsdóttir. Several groups of lawyers from the EFTA
States and from other countries paid visits to the Court in the course of the year, amongst
them a group from the Office of the Parliamentary Ombudsman in Norway and a group
from the Norwegian Centre for Continuing Legal Education in Norway. Students from
several European Universities, as well as trainees from the EFTA institutions in Brussels,
Luxembourg and Geneva attended seminars on the Court’s jurisdiction and activities.
Judges have given speeches on the EEA and the Court in all the EFTA States as well as
in a number of EC countries and in Japan.
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III. Judges and Staff
The members of the Court in 2007 were as follows:
Mr Carl BAUDENBACHER (nominated by Liechtenstein)
Mr Thorgeir ÖRLYGSSON (nominated by Iceland)
Mr Henrik BULL (nominated by Norway)
The judges are appointed by common accord of the Governments of the EFTA
States. Judge Baudenbacher was appointed for a period of six years commencing
6 September 1995 and was reappointed for a period of six years commencing
6 September 2001. He was reappointed in 2007 for a further third sex year term,
commencing on 6 September 2007. Judge Örlygsson was appointed for a period of six
years commencing 1 January 2003. Judge Bull was appointed for a period of six years
commencing 1 January 2006.
Judge Baudenbacher was elected President of the Court on 12 January 2006 for a period
of three years ending 31 December 2008.
Mr Skúli Magnússon was appointed Registrar of the Court for a period of three years
commencing 15 April 2007.
The ESA/Court Committee decided by common accord to approve for a period of three
years with effect from 1 July 2007, the following list of persons who may be chosen to
serve as ad hoc Judges when a regular Judge is prevented from acting in a particular
case, pursuant to Article 15 of the Statute:
Nominated by Iceland:
Ms Ingibjörg Benediktsdóttir, hæstaréttardómari
(Supreme Court Judge)
Mr Benedikt Bogason, dómstjóri (Chief Judge)
Nominated by Liechtenstein:
Ms Nicole Kaiser, Rechtsanwältin (lawyer)
Mr Martin Ospelt, Rechtsanwalt (lawyer)
Nominated by Norway:
Mr Ola Mestad, professor
Ms Bjørg Ven, advokat (lawyer)
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Mr Moritz Am Ende, Legal Secetary (from 1 October)
Mr Alexander ALBERT, Receptionist-Caretaker
Ms Harriet BRUHN, Senior Financial and Administrative Officer
Mr Dirk BUSCHLE, Legal Secretary (until 30 September)
Ms Mary COX, Administrative Assistant
Ms Hrafnhildur EYJÓLFSDÓTTIR, Secretary
Mr Garth HALL, Lawyer-Linguist
Ms Kristín HARALDSDÓTTIR, Legal Secretary
Mr Henning HARBORG, Registrar (until 22 April)
Mr Skúli Magnússon, Registrar (from 15 April)
Mr Gjermund MATHISEN, Legal Secretary
Ms Silje NÆSHEIM, Secretary
Ms Bryndís PÁLMARSDÓTTIR, Senior Officer
Ms Kerstin SCHWIESOW, Secretary
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In addition to the Judges, the following persons were employed by the Court in 2007:

CURRICULA VITAE OF THE JUDGES AND THE REGISTRAR
Carl BAUDENBACHER
Born: 1 September 1947, in Basel, Switzerland, citizen of Murten.
Studies: University of Bern 1967–1971; Dr. jur. University of Bern 1978, Alexandervon-Humboldt-scholar, Max Planck Institute of Intellectual Property Law Munich
1979–1981, Habilitation/Privatdozent University of Zurich 1983.
Professional career: University of Bern and Zurich, Assistant, 1972–1978; Legal
Secretary, Bulach District Court, 1982–1984; Visiting Professor, Universities of
Bochum, Berlin, Tübingen, Marburg, Saarbrücken, 1984–1986; Professor of Private
Law, University of Kaiserslautern, 1987; Chair of Private, Commercial and Economic Law, University of St. Gallen
since 1987; Managing Director of the University of St. Gallen Institute of European Law 1991; Visiting Professor,
University of Geneva, 1991; Expert advisor to the Liechtenstein Government in EEA matters 1990–1994; Visiting
Professor, University of Texas School of Law, from 1993 to 2004; Chairman of the St. Gallen International Competition
Law Forum since 1993, offered the Chair of German and European Private, Commercial, and Economic law at the
University of Bochum, 1994; Member of the Supreme Court of the Principality of Liechtenstein, 1994–1995; Judge
of the EFTA Court since 6 September 1995; President of the EFTA Court since 15 January 2003.
Publications: 35 books and over 120 articles on European and International law, law of obligations, labour law,
law of unfair competition, antitrust law, company law, intellectual property law, comparative law and the law of
international courts.
Thorgeir ÖRLYGSSON
Born: 13 November 1952, in Reykjavík, Iceland.
Studies: Graduation from the University of Iceland, Cand. jur. 1978. LL.M. (Public
and Private International Law) from Harvard Law School, Cambridge, Massachusetts,
USA, in 1980.
Professional career: Assistant Judge, City Court of Reykjavík, 1978–1982. Legal
Secretary to the Supreme Court Justices, Supreme Court of Iceland, 1982–1984.
Associate Professor, Faculty of Law, University of Iceland, 1984–1986. Judge, City
Court of Reykjavík, 1986–1987. Professor (Property Law, Law of Obligations, Private International Law), Faculty of
Law, University of Iceland, 1987–1999. Dean, Faculty of Law, University of Iceland, 1995–1997. Vice- President of
the University of Iceland, 1996–1997. Permanent Secretary, Ministry of Industry and Trade of Iceland, 1999–2002.
Judge of the EFTA Court from 1 January 2003.
Chairman of the Icelandic Patent and Trade Mark Appeal Committee from 1984–1990. Chairman of the Icelandic
Data Protection Commission from 1986–1999.
Publications: Various publications in the field of property law, law of obligation and private international law.
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Skúli Magnússoon
Born: 14 October 1969, in Reykjavik, Iceland.
Studies: University of Iceland, Cand. Jur. 1995; University of Oxford (Univ. College),
Mag. Jur. 1998.
Professional Career: Deputee at the District Court of Reykjaness (1995-1997),
Examination to the Icelandic Bar of Advocates (1996), Part Time Lecturer at the
University of Iceland, Faculty of Law (1998-2000), Law Clerk at the Supreme Court
of Iceland (199-2000), Registrar for the Complaint Committee of Public Procurement
(part-time, 1999-2002), Lecturer and Docent at the University of Iceland, Faculty of Law (full time 2000-2004 and
part time from there onwards), District Judge in Reykjavik (2004-2007), Appointed Registrar of the EFTA Court
as from April 2007. Has taken part in several governmental commissions and working committees entrusted with
submitting proposals for new legislation in Iceland.
Publications: Various publications in the field Legal Theory, Constitutional Law, Public Procurement and
Procedural Law.

Photos: Pierre Levy and Robert Schiltz
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Henrik BULL
Born: 4 April 1957, in Oslo, Norway.
Studies: University of Oslo, Cand. jur. 1984; Dr. jur. 2002.
Professional career: Executive officer, later legal adviser, Department of Legislation,
Norwegian Ministry of Justice 1985-1996 (1990–1993, Norwegian representative
in, later EFTA Chairman of, the Joint EFTA-EC General Drafting Committee on the
EEA Agreement); Researcher at the Centre for European Law, University of Oslo,
1996-2002; Associate professor and director, Centre for European Law, 2002-2005;
Ad hoc member of the College of the EFTA Surveillance Authority, 1998-2001; Ad hoc judge of the EFTA Court
2001-2005; Judge of the EFTA Court since 1 January 2006.
Member of the Board of Appeal of the Norwegian Central Securities Depository from 2001-2005; Chairman of the
Norwegian Association for European Law from 2002.
Publications: Various publications in the field of European law, private international law and administrative law.
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CASES 1994 - 2007

1

2

Case

Parties

Type of Case

Efta Court
Report

E-1/94

Ravintoloitsijain
Liiton Kustannus Oy
Restamark

Request for an Advisory Opinion from Tullilautakunta,
Finland

[1994-1995]
p. 15

Scottish Salmon
Growers Association
Ltd v EFTA
Surveillance
Authority

Direct Action

E-2/94

Admissibility – Free movement of goods – State
monopolies of a commercial character – Import
monopoly – Articles 11, 13 and 16 of the EEA
Agreement – Unconditional and sufficiently precise

Decision of the EFTA Surveillance Authority
– Constituent Elements – Judicial Review – Statement
of Reasons – Admissibility – Locus standi – Direct and
Individual Concern

[1994-1995]
p. 59

3

E-3/94

Alexander Flandorfer Jurisdiction – Procedure – Admissibility – Legal aid
Friedmann and
Others v Republic of
Austria

[1994-1995]
p. 83

4

E-4/94

Konsumentombudsmannen v
De Agostini (Svenska) Förlag AB

Request for an Advisory Opinion from
Marknadsdomstolen, Sweden

[1994-1995]
p. 89

Konsumentombudsmannen v TV-shop i
Sverige AB

Request for an Advisory Opinion from
Marknadsdomstolen, Sweden

Reinhard Helmers v
EFTA Surveillance
Authority and
Kingdom of Sweden

Direct Action

Data Delecta
Aktiebolag and
Ronnie Forsberg v
MSL Dynamics Ltd

Request for an Advisory Opinion from Högsta
domstolen, Sweden

5

6

7

8

E-5/94

E-6/94

E-7/94

Joined Cases Forbrukerombudet v
E-8/94 and Mattel Scandinavia
E-9/94
A/S and Lego
Norge A/S

Withdrawn

[1994-1995]
p. 93

Withdrawn

Procedure – Admissibility – Application for revision

[1994-1995]
p. 97 and 103

[1994-1995]
p. 109

Withdrawn
Request for an Advisory Opinion from Markedsrådet,
Norway
Admissibility – Free movement of services – Council
Directive 89/552/EEC – Transmitting State principle
– Televised advertising targeting children –
Broadcasters/ Advertisers – Circumvention – Directed
advertising – Council Directive 84/450/EEC
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[1994-1995]
p. 113

Case

9

E-1/95

Parties

Ulf Samuelsson v
Svenska staten

Type of Case

Request for an Advisory Opinion from Varbergs
tingsrätt, Sweden

Efta Court
Report

[1994-1995]
p. 145

Admissibility – Council Directive 80/987/EEC –
National measures to counter abuse – Proportionality
10

11

E-2/95

E-3/95

Eilert Eidesund v
Stavanger Catering
A/S

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Torgeir Langeland
v Norske Fabricom
A/S

Request for an Advisory Opinion from Stavanger
byrett, Norway

[1995-1996]
p. 1

Council Directive 77/187/EEC – Transfer of part of a
business – Transfer of rights to pension benefits
[1995-1996]
p. 36

Council Directive 77/187/EEC – Transfer of rights to
pension benefits

12

E-1/96

EFTA Surveillance
Authority v Republic
of Iceland

Discontinuance of proceedings

[1995-1996]
p. 63

13

E-2/96

Jørn Ulstein and
Per Otto Røiseng v
Asbjørn Møller

Request for an Advisory Opinion from Inderøy
herredsrett, Norway

[1995-1996]
p. 65

Tor Angeir Ask
and Others v ABB
Offshore Technology
AS and Aker
Offshore Partner AS

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Fridtjof Frank
Gundersen v Oslo
kommune

Request for an Advisory Opinion from Oslo byrett,
Norway

14

15

E-3/96

E-4/96

Council Directive 77/187/EEC – Transfer of rights to
pension benefits
[1997]
p. 1

Council Directive 77/187/EEC – Transfer of part of a
business
[1997]
p. 28

Withdrawn

16

E-5/96

Ullensaker kommune Request for an Advisory Opinion from Borgarting
and Others v Nille
lagmannsrett, Norway
AS
Admissibility – Free movement of goods – Licensing
scheme

[1997]
p. 30

17

E-6/96

Tore Wilhelmsen AS
v Oslo kommune

[1997]
p. 53

Request for an Advisory Opinion from Oslo byrett,
Norway
Alcohol sales – State monopolies of a commercial
character – Free movement of goods

18

19

E-7/96

E-1/97

Paul Inge Hansen v
EFTA Surveillance
Authority

Direct Action
Action for failure to act – Admissibility

[1997]
p. 100

Fridtjof Frank
Gundersen v
Oslo kommune,
supported by
Norway

Request for an Advisory Opinion from Oslo byrett,
Norway

[1997]
p. 108

Alcohol sales – State monopolies of a commercial
character – Free movement of goods
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20

21

22

23

24

25

26

27

E-2/97

E-3/97

E-4/97

E-5/97

E-7/97

E-8/97

E-9/97

E-10/97

Parties

Type of Case

Efta Court
Report

Mag Instrument Inc
v California Trading
Company Norway,
Ulsteen

Request for an Advisory Opinion from Fredrikstad
byrett, Norway

[1997]
p. 127

Jan and Kristian
Jæger AS,
supported by
Norwegian
Association of
Motor Car Dealers
and Service
Organisations v
Opel Norge AS

Request for an Advisory Opinion from Nedre
Romerike herredsrett, Norway

The Norwegian
Bankers’
Association v
EFTA Surveillance
Authority,
supported by
Kingdom of Norway

Direct Action
State Aid – Action for annulment of a decision of
the EFTA Surveillance Authority – Admissibility
– Exceptions under Article 59(2) EEA – Procedures

[1998]
p. 38 and
[1999]
p. 2

European
Navigation Inc v
Star Forsikring
AS, under offentlig
administrasjon
(under public
administration)

Request for an Advisory Opinion from Høysteretts
kjæremålsutvalg, Norway

[1998]
p. 59

EFTA Surveillance
Authority v
Kingdom of Norway

Direct Action

TV 1000 Sverige
AB v Norwegian
Government

Request for an Advisory Opinion from Oslo byrett,
Norway

Erla María
Sveinbjörnsdóttir
v Government of
Iceland

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

EFTA Surveillance
Authority v
Kingdom of Norway

Direct Action

Exhaustion of trade mark rights
[1998]
p. 1

Competition – Motor vehicle distribution system
– Compatibility with Article 53(1) EEA – Admission to
the system – Nullity

Withdrawn

Failure of a Contracting Party to fulfil its obligations
– Safety and health protection of workers in surface
and underground mineral – extracting industries
– Council Directive 92/104/EEC

[1998]
p. 62

[1998]
p. 68

Council Directive 89/552/EEC – Transfrontier
television broadcasting – Pornography
[1998]
p. 95

Council Directive 80/987/EEC – Incorrect
implementation of a directive – Liability of an EFTA
State

Failure of a Contracting Party to fulfill its obligations
– Health protection for workers exposed to vinyl
chloride monomer – Council Directive 78/610/EEC
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[1998]
p. 134

Case

28

29

30

E-1/98

E-2/98

E-3/98

Parties

Type of Case

Norwegian
Government v
Astra Norge AS

Request for an Advisory Opinion from Borgarting
lagmannsrett, Norway

Federation
of Icelandic
Trade (Samtök
verslunarinnar –
Félag íslenskra
stórkaupmanna,
FIS) v Government
of Iceland and the
Pharmaceutical
Pricing Committee
(Lyfjaverđsnefnd)

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

Herbert RainfordTowning

Request for an Advisory Opinion from Verwaltungsbes
chwerdeinstanz des Fürstentums Liechtenstein

Efta Court
Report

[1998]
p. 140

Free movement of goods – Copyright – Disguised
restriction on trade
[1998]
p. 172

Pricing of pharmaceutical products – General price
decrease – Price control system

[1998]
p. 205

Right of establishment – Residence requirement for
managing director of a company
31

E-4/98

Blyth Software Ltd
v AlphaBit AS

Request for an Advisory Opinion from Oslo byrett,
Norway

[1998]
p. 239

Withdrawn
32

33

34

35

E-6/98

E-5/98

E-1/99

E-2/99

Government of
Norway v EFTA
Surveillance
Authority

Direct Action

Fagtún ehf v
Byggingarnefnd
Borgarholtsskóla,
Government of
Iceland, City of
Reykjavík and
Municipality of
Mosfellsbær

Request for an Advisory Opinion from Hæstiréttur
Íslands, Iceland

Storebrand
Skadeforsikring
AS v Veronika
Finanger

Request for an Advisory Opinion from Norges
Høyesterett, Norway

EFTA Surveillance
Authority v
Kingdom of Norway

Direct Action

State aid – Suspension of operation of a measure
– Action for annulment of a decision of the EFTA
Surveillance Authority – General measures – Effect on
trade – Aid schemes

[1998]
p. 242 and
[1999]
p. 74
[1999]
p. 51

General prohibition on discrimination – Free
movement of goods – Post-tender negotiations in
public procurement proceedings

[1999]
p. 119

Motor Vehicle Insurance Directives – Driving
under the influence of alcohol – Compensation for
passengers
Failure of a Contracting Party to fulfil its obligations
- Council Directive 92/51/EEC on a second general
system for the recognition of professional education
and training to supplement Directive 89/48/EEC
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[2000-2001]
p. 1

Case

36

37

38

39

E-1/00

E-2/00

E-3/00

E-4/00

Parties

Type of Case

State Debt
Management
Agency v
Íslandsbanki-FBA
hf.

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

Allied Colloids
and Others v
Norwegian State

Request for an Advisory Opinion from Oslo byrett,
Norway

EFTA Surveillance
Authority v
Kingdom of Norway

Direct Action

Dr Johann Brändle

Request for an Advisory Opinion from Verwaltungsbes
chwerdeinstanz des Fürstentums Liechtenstein

Efta Court
Report

[2000-2001]
p. 8

Free movement of capital – State guarantees issued
on financial loans – Different guarantee fees for foreign
and domestic loans
[2000-2001]
p. 35

Free movement of goods – Directives on dangerous
substances and preparations – Joint Statements of
the EEA Joint Committee
Failure of a Contracting Party to fulfil its bligations
– Fortification of foodstuffs with iron and vitamins
– Protection of public health – Precautionary principle

[2000-2001]
p. 73

[2000-2001]
p. 123

Right of establishment – Single practice rule
– Justification by overriding reasons of general interest
40

E-5/00

Dr Josef Mangold

Request for an Advisory Opinion from Verwaltungsbes
chwerdeinstanz des Fürstentums Liechtenstein

[2000-2001]
p. 163

Right of establishment – Single practice rule
– Justification by overriding reasons of general interest
41

E-6/00

Dr Jürgen
Tschannet

Request for an Advisory Opinion from Verwaltungsbes
chwerdeinstanz des Fürstentums Liechtenstein

[2000-2001]
p. 203

Right of establishment – Single practice rule
– Justification by overriding reasons of general interest
42

43

44

E-7/00

E-5/01

E-1/01

Halla Helgadóttir
v Daníel Hjaltason
and Iceland
Insurance
Company Ltd

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

EFTA Surveillance
Authority v
Principality of
Liechtenstein

Direct Action

Hörður Einarsson v
The Icelandic State

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

[2000-2001]
p. 246

Motor Vehicle Insurance Directives – Standardised
compensation system – Compensation for victims

Failure by a Contracting Party to fulfil its obligations
- Council Directive 87/344/EEC on the coordination
of laws, regulations and administrative provisions
relating to legal expenses insurance

[2000-2001]
p. 287

[2002]
p. 1

Differentiated value-added tax on books – Article 14
EEA – Competing products – Indirect protection of
domestic products
45

E-2/02

Dr Franz Martin
Pucher

Request for an Advisory Opinion from Verwaltungsbes
chwerdeinstanz des Fürstentums Liechtenstein
Right of establishment – Residence requirement for at
least one board member of a domiciliary company
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[2002]
p. 44

Case

46

47

48

E-9/00

E-8/00

E-3/01

Parties

Type of Case

EFTA Surveillance
Authority v Norway

Direct Action

Landsorganisasjonen i Norge
v Kommunenes
Sentralforbund and
Others

Request for an Advisory Opinion from Arbeidsretten,
Norway

Alda Viggósdóttir v
Íslandspóstur hf.

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

Failure of a Contracting Party to fulfil its obligations
– State retail alcohol monopoly – licensed serving of
alcohol beverages – discrimination

Efta Court
Report

[2002]
p. 72

[2002]
p. 114

Competition rules – Collective agreements – Transfer
of occupational pension scheme

[2002]
p. 202

Council Directive 77/187/EEC – Transfer of a State
administrative entity to a State owned limited liability
company
49

50

51

52

53

54

E-8/01

E-4/01

E-6/01

E-7/01

E-1/02

E-2/02

Gunnar Amundsen
AS and Others v
Vectura AS

Request for an Advisory Opinion from Borgarting
lagmannsrett, Norway

Karl K. Karlsson
hf. v The Icelandic
State

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur, Iceland

CIBA and Others
v The Norwegian
State

Request for an Advisory Opinion from Oslo byrett,
Norway

Hegelstad and
Others v Hydro
Texaco AS

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

EFTA Surveillance
Authority v Norway

Direct Action

Technologien Bauund Wirtschaftsberatung GmbH
and Bellona
Foundation v
EFTA Surveillance
Authority

Request for an Advisory Opinion from Oslo byrett,
Norway

[2002]
p. 236

Withdrawn
[2002]
p. 240

State alcohol monopoly – incompatibility with Article
16 EEA – State liability in the event of a breach of
EEA law – Conditions of liability
[2002]
p. 281

Rules of procedure – Admissibility – Jurisdiction of the
Court – Competence of the EEA Joint Committee
[2002]
p. 310

Competition – Exclusive purchasing agreement
– Service-station agreement – Article 53 EEA
– Regulation 1984/83 – Nullity

Failure of a Contracting Party to fulfil its obligations
– Equal Rights Directive - Reservation of academic
positions for women

Action for annulment of a decision of the EFTA
Surveillance
Authority-State aid-Admissibility-Locus standi

- 379 -

[2003]
p. 1

[2003]
p. 52

Case

55

56

57

58

59

60

61

E-3/02

E-1/03

E-2/03

E-3/03

E-4/03

E-1/04

E-2/04

Parties

Type of Case

Paranova AS and
Merck & Co., Inc.
and Others

Request for an Advisory Opinion from Oslo byrett,
Norway

EFTA Surveillance
Authority v Iceland

Direct Action

Ákæruvaldið (The
Public Prosecutor)
v Ásgeir Logi
Ásgeirsson, Axel
Pétur Ásgeirsson
and Helgi Már
Reynisson

Request for an Advisory Opinion from Oslo byrett,
Iceland

Transportbedriftenes Landsforening
and Nor-Way
Bussekspress AS v
EFTA Surveillance
Authority

Direct Action

EFTA Surveillance
Authority v Norway

Direct Action

Fokus Bank ASA
and
The Norwegian
State,
represented by
Skattedirektoratet
(the Directorate of
Taxes)

Request for an Advisory Opinion from Frostating
lagmannsrett, Norway

Reidar Rasmussen,
Jan Rossavik, and
Johan Käldman,
and Total E&P
Norge AS, v/styrets
formann

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Efta Court
Report

[2003]
p. 101

Parallel imports – Article 7(2) of Directive 89/104/EEC
– Use of coloured stripes on the parallel importer’s
repackaging design – Legitimate reasons

Failure of a Contracting Party to fulfil its obligations
– free movement of services -higher tax on intra-EEA
flights than on domestic flights

[2003]
p. 143

[2003]
p. 185

Jurisdiction – Admissibility – Fish products – Protocol
9 to the EEA Agreement – rules of origin – Protocol 4
to the EEA Agreement – Free Trade Agreement EECIceland

Withdrawal of an application

Failure of a Contracting Party to fulfil its obligations
– Article 8 of Directive 98/34/EC

[2004]
p. 1

[2004]
p. 3

[2004]
p. 11

Free movement of capital – taxation of dividends – tax
credit granted exclusively to shareholders resident in
a Contracting Party – denial of procedural rights to
shareholders resident in other Contracting Parties

Transfer of undertakings - Council Directive 77/187/
EEC – time of transfer – objection to transfer of
employment relationship
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[2004]
p. 57

Case

62

63

64

65

E-3/04

E-4/04

E-8/04

E-10/04

Parties

Type of Case

Tsomakas
Athanasios and
Others with
Odfjell ASA as
an accessory
intervener and The
Norwegian State,
represented by
Rikstrygdeverket

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Pedicel AS
v Sosial- og
helsedirektoratet
(Directorate for
Health and Social
Affairs

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

Paolo Piazza v
Paul Schurte AG

Request for an Advisory Opinion from Fürstliches
Landgericht (Princely Court of Justice), Liechtenstein

Efta Court
Report

[2004]
p. 95

Freedom of movement for workers - social security for
migrant workers - Title II of Regulation 1408/71 - form
E 101 - Article 3 EEA

[2005]
p. 1

Free movement of goods and services - prohibition
against alcohol advertisement - trade in wine
– Articles 8(3) and 18 EEA - “other technical barriers
to trade”- advertisement of wine – restriction –
protection of public health – principle of proportionality
– applicability of the precautionary principle

Right of establishment – Residence requirement for
one member of management board and one member
of executive management in banks

[2005]
p. 46

[2005]
p. 76

Admissibility –security for costs before national courts
– free movement of capital – freedom to provide
services
66

67

68

Joined
CasesE-5/04
E-6/04 and
E-7/04

Fesil and Finnfjord,
PIL and others
and The Kingdom
of Norway v EFTA
Surveillance
Authority

Direct Action

E-2/05

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

E-1/05

State aid – Exemptions from energy tax for the
manufacturing and mining industries – Admissibility
– Selectivity – Effect on trade and distortion of
competition – Existing aid and new aid – Recovery
– Legal certainty – Legitimate expectations
– Proportionality

State aid - Failure of a Contracting Party to fulfil its
obligations – Second subparagraph of Article 1(2) of
Part I of Protocol 3 SCA – Validity of a decision by
the EFTA Surveillance Authority – Termination of tax
measures and recovery of aid - Absolute impossibility
to implement a decision of the EFTA Surveillance
Authority

Failure of a Contracting Party to fulfil its obligations
– life assurance services – freedom to provide
services and right of establishment – Article 33 of
Directive 2002/83/EC – justification of restriction
based on general good – proportionality
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[2005]
p. 117

[2005]
p. 202

[2005]
p. 234

Case

69

70

71

E-4/05

E-9/04

E-3/05

72 Joined Cases
E-5/05,
E-6/05,
E-7/05,
E-8/05, and
E-9/05

Parties

Type of Case

HOB-vín v The
Icelandic State
and Áfengis- og
tóbaksverslun
ríkisins (the State
Alcohol and
Tobacco Company
of Iceland)

Request for an Advisory Opinion from Héraðsdómur
Reykjavíkur (Reykavík District Court), Iceland

The Bankers’ and
Securities’ Dealers
Association of
Iceland
v EFTA
Surveillance
Authority

Direct Action

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

Efta Court
Report

[2006]
p. 4

Free movement of goods – State monopolies of a
commercial character – requirements to supply goods
on pallets and to include the pallet price in the price
of the goods – discrimination against importers of
alcoholic beverages – abuse of a dominant position

Action for annulment of a decision of the EFTA
Surveillance Authority – State guarantee for a publicly
owned institution – State aid – Services of General
Economic Interest – Decision not to raise objections
– Initiation of the formal investigation procedure –
Admissibility

Failure of a Contracting Party to fulfil its obligations
– free movement of workers – social security for
migrant workers with family members residing in an
EEA State other than the State of employment –
regional residence requirement for family benefits
– Article 73 of Regulation EEC 1408/71 – Article
7(2) of Regulation EEC 1612/68 – discrimination
– justification on grounds of promoting sustainable
settlement

Failure by a Contracting Party to fulfil its obligations
– Commission Directive 2002/77/EC of 16 September
2002 on competition in the markets for electronic
communications networks and services – Directive
2002/19/EC of the European Parliament and of
the Council of 7 March 2002 on access to, and
interconnection of, electronic communications networks
and associated facilities (Access Directive) – Directive
2002/20/EC of the European Parliament and of the
Council of 7 March 2002 on the authorisation of
electronic communications networks and services
(Authorisation Directive) – Directive 2002/21/EC of the
European Parliament and of the Council of 7 March
2002 on a common regulatory framework for electronic
communications networks and services (Framework
Directive) – Directive 2002/22/EC of the European
Parliament and of the Council of 7 March 2002 on
universal service and users’ rights relating to electronic
communications networks and services (Universal
Service Directive)
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[2006]
p. 42

[2006]
p. 102

[2006]
p. 142

Case

73

74

75

76

77

78

79

E-4/06

Parties

Type of Case

Efta Court
Report

KLM Royal
Dutch Airlines v
Staten v/ Finansdepartementet
(The Norwegian
State, represented
by the Ministry of
Finance)

Request for an Advisory Opinion from Borgarting
lagmanssrett (Borgarting Court of Appeal), Norway

EFTA Surveillance
Authority v
The Kingdom of
Norway

Direct Action

E-9/04
COSTS

The Bankers’ and
Securities’ Dealers
Association of
Iceland v
EFTA Surveillance
Authority

Direct Action
Taxation of costs

[2007]
p. 74

E-3/06

Ladbrokes Ltd. v
Staten v/Kultur- og
kirkedepartementet
and Staten v/
Landbruks- og
matdepartementet

Request for an Advisory Opinion from Oslo tingrett
(Oslo District Court), Norway

[2007]
p. 86

EFTA Surveillance
Authority v
The Kingdom of
Norway

Direct Action

E-9/04
COSTS II

Bankers´and
Securities´Dealers
Association of
Iceland v
EFTA Surveillance
Authority

Direct Action

E-6/06

EFTA Surveillance
Authority v
The Principality of
Liechtenstein

Direct Action

E-1/06

E-2/06

[2007]
p. 4

Withdrawn

National legislation transferring the operation of gaming
machines to a State-owned monopoly – restriction
of freedom of establishment and freedom to provide
services – justification – legitimate aims – consistency of
national legislation – necessity of national legislation

[2007]
p. 8

Right of establishment – freedom to provide services
– national restrictions on gambling and betting –
legitimate aims – suitability/consistency – necessity
– provision and marketing of gaming services from
abroad

Conditions for concession for acquisition of hydropower
resources – scope of the EEA Agreement – free
movement of capital – right of establishment – indirect
discrimination – public ownership – security of energy
supply – environmental protection – proportionality

Taxation of costs

Failure by a Contracting Party to fulfil its obligations –
Directive 2002/49/EC of the European Parliament and of
the Council of 25 June 2002 relating to the assessment
and management of environmental noise
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[2007]
p. 164

[2007]
p. 220

[2007]
p. 238

Case

80

E-1/07

Parties

Type of Case

Criminal proceedings Request for an Advisory Opinion from Fürstliches
against A
Landgericht (Princely Court of Justice), Liechtenstein

Efta Court
Report

[2007]
p. 246

Lawyers’ freedom to provide services – Council
Directive 77/249/EEC – Article 7 EEA − Protocol
35 EEA – principles of primacy and direct effect –
conforming interpretation
81

82

83

E-2/07

E-5/06

E-3/07

EFTA Surveillance
Authority v
The Kingdom of
Norway

Direct Action

EFTA Surveillance
Authority v
The Principality of
Liechtenstein

Direct Action

EFTA Surveillance
Authority v
The Republic of
Iceland

Direct Action

Widow’s and widower’s pension rights – Equal treatment
of women and men – Article 69 EEA – Directive 79/7/
EEC – Directive 86/378/EEC

(Failure by a Contracting Party to fulfil its obligations –
Article 4(1) and (2a) of Regulation EEC 1408/71 – social
security benefits and special non-contributory benefits
− legal effect of Annex IIa to Regulation EEC 1408/71
listing special non-contributory benefits − Decision 1/95
of the EEA Council on the entry into force of the EEA
Agreement for Liechtenstein)

Failure by a Contracting Party to fulfil its obligations
– Directive 2002/88/EC of the European Parliament
and of the Council of 9 December 2002 amending
Directive 97/68/EC on the approximation of the laws
of the Member States relating to measures against the
emission of gaseous and particulate pollutants from
internal combustion engines to be installed in non-road
mobile machinery
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[2007]
p. 280

[2007]
p. 296

[2007]
p. 356
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The EFTA Court was set up under the Agreement on the European
Economic Area (the EEA Agreement) of 2 May 1992. The EEA
Agreement entered into force on 1 January 1994. The EFTA Court is
composed of three judges. The EFTA States party to the EEA Agreement
are Iceland, Liechtenstein and Norway.
This report contains information on the EFTA Court and the administration
of the Court for the period from 22 December 2006 to 31 December 2007.
In addition, it has a short section on the Judges and the staff.
The report includes the full texts of the decisions of the EFTA Court as
well as the reports for the hearings prepared by the Judge-Rapporteurs
during this period. A list of these cases is to be found on page iii of the
Report. This Report also contains an index of decisions printed in the
prior editions of the EFTA Court Reports.
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