2017
Book 3

Reproduction is authorised, provided that the source is
acknowledged. The recommended mode of citation is as follows:
the case number, the names of the parties in the form used in the
heading of the pages of the Report, the year (in square brackets)
and title of the Report (EFTA Court Report), the page number.

Concept and Design by
Graphic Studio Imprimerie Centrale, Yves Apel, Luxembourg
Printed by
Imprimerie Centrale, Luxembourg

Book 3

REPORT
OF THE EFTA
COURT 2017

report.eftacourt.int

2017 | Book 3

Contents
BOOK 1
Foreword
I

VII

DECISIONS OF THE COURT

1

Case E-10/16, EFTA Surveillance Authority v Iceland
– Summary

5

– Judgment, 1 March 2017

6

Case E-13/16, EFTA Surveillance Authority v Iceland
– Summary

17

– Judgment, 31 March 2017

18

Case E-14/16, EFTA Surveillance Authority v Iceland
– Summary

31

– Judgment, 31 March 2017

32

Case E-5/16, Municipality of Oslo
– Summary

52

– Judgment, 6 April 2017

55

– Report for the Hearing

102

Case E-20/16, Autonomy Capital (Jersey) LP and Eaton Vance
Management v EFTA Surveillance Authority
– Summary

155

– Order of the President, 24 April 2017

156

Case E-8/16, Netfonds Holding ASA, Netfonds Bank AS, and
Netfonds Livsforsikring AS v The Norwegian Government
– Summary

163

– Judgment, 16 May 2017

165

– Report for the Hearing

217

II

2017 | Book 3

Case E-17/16, EFTA Surveillance Authority v Iceland
– Summary
– Judgment, 7 June 2017

275
276

Case E-18/16, EFTA Surveillance Authority v Iceland
– Summary
– Judgment, 7 June 2017

287
288

Case E-9/16, EFTA Surveillance Authority v The Kingdom of Norway
– Summary
– Judgment, 14 July 2017
– Report for the Hearing

299
301
330

BOOK 2
Case E-11/16, Mobil Betriebskrankenkasse v Tryg Forsikring,
supported by the Norwegian Motor Insurers’
Bureau (Trafikkforsikringsforeningen)
– Summary
– Judgment, 20 July 2017
– Report for the Hearing

384
385
408

Case E-15/16, Yara International ASA v The Norwegian Government
– Summary
– Judgment, 13 September 2017
– Report for the Hearing

434
436
460

Case E-14/11 COSTS, Schenker North AB, Schenker Privpak AB and
Schenker Privpak AS v EFTA Surveillance Authority
– Summary
– Order of the Court, 11 October 2017

485
488

Case E-7/12 COSTS, Schenker North AB, Schenker Privpak AB and
Schenker Privpak AS v EFTA Surveillance Authority
– Summary

519

– Order of the Court, 11 October 2017

522

III

2017 | Book 3

Case E-21/16, Pascal Nobile v DAS Rechtsschutz-Versicherungs AG
– Summary

554

– Judgment, 27 October 2017

556

– Order of the President, 20 February 2017

578

– Report for the Hearing

590

Case E-16/16, Fosen-Linjen AS v AtB AS
– Summary

617

– Judgment, 31 October 2017

620

– Report for the Hearing

665

BOOK 3
JOINED CASES E-2/17 AND E-3/17, EFTA Surveillance
Authority v Iceland
– Summary

727

– Judgment, 14 November 2017

729

– Report for the Hearing

775

Case E-12/16, Marine Harvest ASA v EFTA Surveillance Authority
– Summary

807

– Judgment, 27 November 2017

808

– Order of the President, 31 March 2017

836

– Order of the President, 31 March 2017

843

– Report for the Hearing

852

Case E-19/16, Thorbjørn Selstad Thue supported by the Norwegian
Police Federation (Politiets Fellesforbund) v The
Norwegian Government
– Summary

880

– Judgment, 27 November 2017

882

– Report for the Hearing

909

IV

2017 | Book 3

Case E-5/17, Merck Sharp & Dohme Corp. v The Icelandic Patent
Office (Einkaleyfastofan)
– Summary
– Judgment, 21 December 2017
– Report for the Hearing

939
941
966

Case E-1/17, Konkurrenten.no AS v EFTA Surveillance Authority
–
–
–
–
–

II

Summary
Order of the Court, 22 December 2017
Order of the President, 12 July 2017
Order of the President, 12 July 2017
Order of the President, 12 July 2017

ADMINISTRATION AND ACTIVITIES OF THE COURT

989
991
1016
1028
1044

1059

III JUDGES AND STAFF

1065

IV LIST OF COURT DECISIONS PUBLISHED IN THE EFTA COURT REPORTS

1075

V

I

Decisions
of the Court

2017 | Book 3

Joined Cases

E-2/17 and
E-3/17
EFTA Surveillance Authority
«V»

Iceland

(Directive 89/662/EEC – Veterinary checks – Import restrictions – Raw and
processed meat, egg and milk)

Table of Contents 
729
Judgment of the Court, 14 November 2017
775
Report for the Hearing

Joined Cases
E-2/17 and E-3/17

Summary of the Judgment
1

Raw and processed meat, egg and milk do not fall within Chapters 25
to 97 of the Harmonized Commodity Description and Coding System,
with the exceptions provided for by Article 8(3)(b). These products
therefore fall outside the scope of the EEA Agreement, unless
otherwise specified in the Agreement.

2

According to Article 17 EEA, Annex I contains provisions and
arrangements concerning veterinary and phytosanitary matters.
Chapter I of Annex I includes Council Directive 89/662/EEC of
11 December 1989 concerning veterinary checks in intra-Community
trade with a view to the completion of the internal market.

3

The Directive seeks to ensure that veterinary checks are carried out
at the place of dispatch only. The system is intended to replace, as a
rule, inspection in the EEA State of destination. Maintaining or
adopting national measures other than those expressly provided for
in the Directive must therefore be regarded as incompatible with the
wording and purpose of the Directive. Neither the protection of
health in Article 13 EEA nor the precautionary principle may be
invoked to justify measures banning or restricting imports when a
directive provides for the harmonisation of the measures necessary
to guarantee the protection of animal and human health.

4

The Icelandic authorisation procedure for the import of raw and
processed meat, egg and milk subjects the products to systematic
veterinary checks. This is not compatible with the Directive. The
Icelandic administrative practice of requiring importers of treated
(pasteurised) egg and dairy products to submit data to the relevant
national authority proving that said products have been treated in
accordance with national legislation, is likewise a veterinary check
going beyond the checks allowed under the Directive. However, the
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prohibition on the marketing of dairy products processed from
unpasteurised milk is not a veterinary check.
5

Iceland therefore failed to fulfil its obligations under Article 5 of the
Directive by maintaining in force the authorisation system for the
import of raw and processed meat, egg and milk, and an
administrative practice requiring importers of treated egg and dairy
products to submit data to the relevant national authority proving
that the products have been treated in accordance with
national legislation.
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Judgment of the Court
14 November 2017
(Directive 89/662/EEC – Veterinary checks – Import restrictions – Raw and processed
meat, egg and milk)

In Joined Cases E-2/17 and E-3/17,
EFTA Surveillance Authority, represented by Carsten Zatschler, Maria
Moustakali and Ingibjörg Ólöf Vilhjálmsdóttir, members of its
Department of Legal & Executive Affairs, acting as Agents,
— applicant,

«V»
Iceland, represented by Helga Hauksdóttir, Director General, Ministry of
Foreign Affairs, Sigurgeir Þorgeirsson, Senior Adviser, Ministry of
Industries and Innovation, acting as Agents, and Jóhannes Karl
Sveinsson, advocate, acting as Counsel,
— defendant,

APPLICATIONS for a declaration that Iceland has failed to fulfil its
obligations arising from the Act referred to at point 1 in Part 1.1 of
Chapter I of Annex I to the Agreement on the European Economic Area
(Council Directive 89/662/EEC of 11 December 1989 concerning
veterinary checks in intra-Community trade with a view to the
completion of the internal market) as amended and as adapted to the
Agreement under its Protocol 1 and by the sectoral adaptations in
Annex I, and in particular Article 5 of the Act, by maintaining in force:
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(i) an authorisation system for the import of fresh meat and meat
products, such as laid down in Article 10 of Icelandic Act No 25/1993
and Articles 3 to 5 of Icelandic Regulation No 448/2012;
(ii) an authorisation system for the import of raw eggs and raw egg
products, such as laid down in Article 10 of Icelandic Act No 25/1993
and Article 3(e) and Article 4 of Icelandic Regulation No 448/2012;
(iii) an authorisation system for the import of unpasteurised milk and
dairy products processed from unpasteurised milk and additional
requirements, such as laid down in Article 10 of Icelandic Act
No 25/1993 and Article 3(f) and Articles 4 and 5 of Icelandic
Regulation No 448/2012, and a prohibition of the marketing of
imported dairy products processed from unpasteurised milk, such as
laid down in Article 7a of Icelandic Regulation No 104/2010; and
(iv) an administrative practice of requiring importers to make a
declaration and obtain an approval for the import of treated egg and
dairy products, such as the one established in the context of the
application of Icelandic Regulation No 448/2012,
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The Court
composed of: Carl Baudenbacher, President, Per Christiansen (JudgeRapporteur) and Páll Hreinsson, Judges,
Registrar: Gunnar Selvik,
having regard to the written pleadings of the parties,
having regard to the Report for the Hearing,
having heard oral argument of the applicant, represented by Carsten
Zatschler and Ingibjörg Ólöf Vilhjálmsdóttir, and the defendant,
represented by Helga Hauksdóttir, Sigurgeir Þorgeirsson and Jóhannes
Karl Sveinsson, at the hearing on 27 September 2017,
gives the following

Judgment
I

INTRODUCTION

1

The EFTA Surveillance Authority (“ESA”) has brought two actions
under the second paragraph of Article 31 of the Agreement between
the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice (“SCA”), seeking a declaration that Iceland has
breached its obligations under Council Directive 89/662/EEC of
11 December 1989 concerning veterinary checks in intra-Community
trade with a view to the completion of the internal market (OJ 1989
L 395, p. 13) (“the Directive”), as amended and as adapted to the
Agreement on the European Economic Area (“the EEA Agreement”
or “EEA”), in particular Article 5 of the Directive, by maintaining in
force an authorisation system for the import of fresh meat and meat
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products, raw eggs and raw egg products, unpasteurised milk and
dairy products processed from unpasteurised milk, and additional
requirements, such as laid down in Article 10 of Icelandic Act
No 25/1993 and Articles 3, 4 and 5 of Icelandic Regulation
No 448/2012; by prohibiting the marketing of dairy products
processed from unpasteurised milk, such as laid down in Article 7a of
Icelandic Regulation No 104/2010; and by Iceland’s administrative
practice of requiring importers to make a declaration and obtain an
approval for the import of treated egg and dairy products. Iceland
contests these actions.

II

LEGAL BACKGROUND

EEA LAW
2

Article 8 EEA reads:
1.

Free movement of goods between the Contracting Parties shall be
established in conformity with the provisions of this Agreement.

2.

…

3.

Unless otherwise specified, the provisions of this Agreement shall
apply only to:
(a) products falling within Chapters 25 to 97 of the Harmonized
Commodity Description and Coding System, excluding the
products listed in Protocol 2;
(b) products specified in Protocol 3, subject to the specific
arrangements set out in that Protocol.

3

Articles 11 and 12 EEA prohibit quantitative import and export
restrictions and all measures having equivalent effect. However,
Article 13 EEA provides that:

732

Joined Cases
E-2/17 and E-3/17

The provisions of Articles 11 and 12 shall not preclude prohibitions or
restrictions on imports, exports or goods in transit justified on grounds
of public morality, public policy or public security; the protection of
health and life of humans, animals or plants; the protection of national
treasures possessing artistic, historic or archaeological value; or the
protection of industrial and commercial property. Such prohibitions or
restrictions shall not, however, constitute a means of arbitrary
discrimination or a disguised restriction on trade between the
Contracting Parties.
4

Article 17 EEA reads:
Annex I contains specific provisions and arrangements concerning
veterinary and phytosanitary matters.

5

Article 18 EEA reads:
Without prejudice to the specific arrangements governing trade in
agricultural products, the Contracting Parties shall ensure that the
arrangements provided for in Articles 17 and 23(a) and (b), as they apply
to products other than those covered by Article 8(3), are not
compromised by other technical barriers to trade. Article 13 shall apply.

6

Chapter I of Annex I to the EEA Agreement contains provisions on
veterinary issues. Following Joint Committee Decision No 69/1998 of
17 July 1998 (OJ 1999 L 158, p. 1, and EEA Supplement 1999 No 27,
p. 1), paragraph 2 of the introductory part of Chapter I of Annex I to
the EEA Agreement provided that the acts referred to in that chapter
were to apply to Iceland where it was so stated in relation to a
specific act. That text was amended by Joint Committee Decision
No 133/2007 of 26 October 2007 (OJ 2008 L 100, p. 27, and EEA
Supplement 2008 No 19, p. 34), which entered into force on 1 May
2010. Recitals 2 to 6 of that decision read:
(2) Chapter I of Annex I currently applies to Iceland only with regard to
aquaculture animals and products and fisheries products.
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(3) Paragraph 2 of the introductory part of Chapter I of Annex I states
that the acts referred to in Chapter I of Annex I shall apply to
Iceland, where this is so stated in relation to the specific act.
(4) Paragraph 2 of the introductory part of Chapter I of Annex I
envisages a review of Chapter I of Annex I for Iceland.
(5) The Contracting Parties have reviewed the situation for Iceland and
decided that Iceland will take over the acts referred to in Chapter I
of Annex I, except for the provisions that concern live animals, other
than fish and aquaculture animals, and animal products such as
ova, embryo and semen.
(6) The acts referred to in Chapter I of Annex I shall apply to Iceland
unless it is stated in relation to the specific act that it shall not apply
to Iceland. Therefore, paragraph 2 of the introductory part to
Chapter I of Annex I must be amended.
7

Following this decision, paragraph 2 of the introductory part of
Chapter I of Annex I to the EEA Agreement reads:
The provisions contained in this Chapter shall apply to Iceland, except
for the provisions concerning live animals, other than fish and
aquaculture animals, and animal products such as ova, embryo and
semen. When an act is not to apply or is to apply partly to Iceland, it
shall be stated in relation to the specific act.
Iceland shall implement the provisions contained in this Chapter, in the
areas which did not apply to Iceland prior to the review of this Chapter
by Decision of the EEA Joint Committee No 133/2007, no later than
18 months after the entry into force of this Decision.
The other Contracting Parties may maintain their third-country regimes
in trade with Iceland for areas not applicable to Iceland.
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8

Point 1 in Part 1.1 of Chapter I of Annex I to the EEA Agreement
refers to Directive 89/662/EEC and to subsequent amendments to it.
The preamble to the Directive includes the following recitals:
[3] Whereas in the veterinary field frontiers are currently being used for
carrying out checks aimed at safeguarding public health and
animal health;
[4] Whereas the ultimate aim is to ensure that veterinary checks are
carried out at the place of dispatch only; whereas the attainment of this
objective implies the harmonization of the basic requirements relating to
the safeguarding of public health and animal health;
[5] Whereas with a view to the completion of the internal market,
pending the attainment of this objective, the emphasis should be placed
on the checks to be carried out at the place of dispatch and in organizing
those that could be carried out at the place of destination; whereas such
a solution would entail the suspension of veterinary checks at the
Community’s internal frontiers;
…
[7] Whereas in the State of destination spot veterinary checks could be
carried out at the place of destination; whereas, however, in the event of
a serious presumption of irregularity, the veterinary check could be
carried out while the goods are in transit;

9

Article 1 of the Directive reads:
Member States shall ensure that the veterinary checks to be carried out
on products of animal origin covered by the acts referred to in Annex A
or by Article 14 and which are intended for trade are no longer carried
out … at frontiers but are carried out in accordance with this Directive.
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10 Point 1 of Article 2 of the Directive sets out the following definition:
‘Veterinary check’ means any physical check and/or administrative
formality which applies to the products referred to in Article 1 and which
is intended for the protection, direct or otherwise, of public or
animal health;
11 Chapter I of the Directive concerns “Checks at origin” and consists of
Articles 3 and 4. The first subparagraph of Article 3(1) reads:
Member States shall ensure that the only products intended for trade are
those referred to in Article 1 which have been obtained, checked, marked
and labelled in accordance with Community rules for the destination in
question and which are accompanied to the final consignee mentioned
therein by a health certificate, animal-health certificate or by any other
document provided for by Community veterinary rules.
12 The first sentence of Article 4(1) reads:
Member States of dispatch shall take the necessary measures to ensure
that operators comply with veterinary requirements at all stages of the
production, storage, marketing and transport of the products referred to
in Article 1.
13 Chapter II of the Directive concerns “Checks on arrival at the
destination”, and consists of Articles 5 to 8. Article 5(1)(a) requires
EEA States to implement the following measure:
The competent authority may, at the places of destination of goods,
check by means of non-discriminatory veterinary spot-checks that the
requirements of Article 3 have been complied with; it may take samples
at the same time.
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Furthermore, where the competent authority of the Member State of
transit or of the Member State of destination has information leading it
to suspect an infringement, checks may also be carried out during the
transport of goods in its territory, including checks on compliance as
regards the means of transport.
14 Articles 7 and 8 of the Directive lay down the measures to be taken if
the competent authority of the EEA State of destination establishes
the presence of agents responsible for a disease named in Directive
82/894/EEC, a zoonosis or disease, or any cause likely to constitute a
serious hazard to animals or humans. In such a case, the protective
measures provided for in Article 9 of the Directive may be applied.
However, for the purposes of the EEA Agreement, the reference to
Article 9 constitutes a reference to the safeguard and protective
measures clause in paragraph 3 in the introductory part of Chapter I
of Annex I to the EEA Agreement.
15 By Joint Committee Decisions Nos 134/2007, 135/2007, 136/2007,
137/2007 and 138/2007 of 26 October 2007 (OJ 2008 L 100, pp. 33, 44,
49, 53 and 62, and EEA Supplement 2008 No 19, pp. 39, 51, 55, 58 and
66), which entered into force on 1 May 2010, the essential EU
legislation concerning food law was incorporated in Chapter I of
Annex I to the EEA Agreement (“the Hygiene Package”). It includes,
inter alia:
–

Regulation (EC) No 178/2002 of the European Parliament and of
the Council of 28 January 2002 laying down the general
principles and requirements of food law, establishing the
European Food Safety Authority and laying down procedures in
matters of food safety (OJ 2002 L 31, p. 1, Icelandic EEA
Supplement 2011 No 59, p. 123, and Norwegian EEA Supplement
2011 No 71, p. 559), referred to at point 13 in Part 7.1;
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–

Regulation (EC) No 852/2004 of the European Parliament and of
the Council of 29 April 2004 on the hygiene of foodstuffs
(OJ 2004 L 139, p. 1, and Norwegian EEA Supplement 2011 No 71,
p. 890), referred to at point 16 in Part 6.1;

–

Regulation (EC) No 853/2004 of the European Parliament and of
the Council of 29 April 2004 laying down specific hygiene rules
for food of animal origin (OJ 2004 L 139, p. 55, and Norwegian
EEA Supplement 2011 No 71, p. 909), referred to at point 17 of
Part 6.1;

–

Regulation (EC) No 854/2004 of the European Parliament and of
the Council of 29 April 2004 laying down specific rules for the
organisation of official controls on products of animal origin
intended for human consumption (OJ 2004 L 139, p. 206, and
Norwegian EEA Supplement 2011 No 71, p. 970), referred to at
point 12 in Part 1.1;

–

Regulation (EC) No 882/2004 of the European Parliament and of
the Council of 29 April 2004 on official controls performed to
ensure the verification of compliance with feed and food law,
animal health and animal welfare rules (OJ 2004 L 165, p. 1,
Icelandic EEA Supplement 2011 No 59, p. 209, and Norwegian
EEA Supplement 2011 No 71, p. 1015), referred to at point 11 in
Part 1.1; and

–

Commission Regulation (EC) No 2073/2005 of 15 November 2005
on microbiological criteria for foodstuffs (OJ 2005 L 338, p. 1,
Icelandic EEA Supplement 2011 No 59, p. 273, and Norwegian
EEA Supplement 2011 No 71, p. 1079), referred to at point 52 in
Part 6.2.
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16 Article 14(7) of Regulation (EC) No 178/2002 reads:
Food that complies with specific Community provisions governing food
safety shall be deemed to be safe insofar as the aspects covered by the
specific Community provisions are concerned.
17 Recital 23 in the preamble to Regulation (EC) No 853/2004 reads:
This Regulation should establish criteria for raw milk pending the
adoption of new requirements for its placing on the market. These
criteria should be trigger values, implying that, in the event of any
overshooting, food business operators are to take corrective action and
to notify the competent authority. The criteria should not be maximum
figures beyond which raw milk cannot be placed on the market. This
implies that, in certain circumstances, raw milk not fully meeting the
criteria can safely be used for human consumption, if appropriate
measures are taken. As regards raw milk and raw cream intended for
direct human consumption, it is appropriate to enable each Member
State to maintain or establish appropriate health measures to ensure the
achievement of the objectives of this Regulation on its territory.
18 Article 8 of Regulation (EC) No 853/2004 reads:
1.

Food business operators intending to place the following food of
animal origin on the market in Sweden or Finland shall comply with
the rules set out in paragraph 2 in respect of salmonella:
(a) meat from bovine and porcine animals …
(b) meat from poultry …
(c) eggs.
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2.

…
(e) In the case of meat from bovine and porcine animals and meat
from poultry, a trade document or certificate conforming to a
model laid down by Community legislation shall accompany the
food …

3.

In accordance with the procedure referred to in Article 12(2):
(a) …
(b) the rules laid down in paragraph 2 in respect of any of the
foodstuffs referred to in paragraph 1 may be extended, in whole
or in part, to any Member State, or any region of a Member
State, that has a control programme recognised as equivalent
to that approved for Sweden and Finland in respect of the food
of animal origin concerned.

19 It follows from the adaptation text to Regulation (EC) No 853/2004
that, for the purposes of the EEA Agreement, in Article 8 the word
“Norway” shall be added after the word “Sweden”.
20 Article 10(8) of Regulation (EC) No 853/2004 reads:
A Member State may, of its own initiative and subject to the general
provisions of the Treaty, maintain or establish national rules:
(a) prohibiting or restricting the placing on the market within its
territory of raw milk or raw cream intended for direct human
consumption; …

NATIONAL LAW
21 Article 10 of Act No 25/1993 on Animal Diseases and Preventive
Measures against them (Lög nr. 25/1993 um dýrasjúkdóma og varnir
gegn þeim) (“the Icelandic Act”) reads:
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To prevent animal diseases from reaching the country it is prohibited to
import the following types of goods:
a.

Raw and lightly salted slaughter products, both processed and
non-processed, raw eggs …

Despite the provisions of paragraph 1 the Food and Veterinary Authority
is authorised to allow the import of products mentioned in items a to e, if
it is considered proven that they will not transmit infectious agents that
can cause animal diseases. The Minister [of Fisheries and Agriculture]
can decide by regulation that paragraph 1 shall not apply to certain
categories of the products listed therein, if the product is disinfected in
production or a special disinfection is performed before importation and
the product is accompanied with a satisfactory certificate of origin,
processing and disinfection. The Minister is authorised to prohibit by
regulation the import of products, irrespective of their origin, which
carry the risk of transmitting contamination agents that could cause
danger to the health of animals.
…
22 Regulation No 448/2012 of 23 May 2012 on Measures to prevent the
Introduction of Animal Diseases and Contaminated Products to
Iceland (Reglugerð nr. 448/2012 um varnir gegn því að dýrasjúkdómar
og sýktar afurðir berist til landsins) (“the Icelandic Regulation”) sets
out in detail the goods falling under the importation ban and any
deviations from the ban prescribed in Article 10 of the Icelandic Act.
23 Article 3 of the Icelandic Regulation reads:
The importation to Iceland of the following animal products and
products that may carry infectious agents which cause diseases in
animals and humans is not permitted; cf. however, further details in
Chapter III:
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a.

Raw meat, processed or unprocessed, chilled or frozen, as well as
offal and slaughter wastes, which have not been treated by heating,
so that the core temperature has reached 72°C for 15 seconds, or
other comparable treatment in the assessment of the Food and
Veterinary Authority.

...
e.

Untreated raw eggs, raw eggshells and raw egg products, which
have not been treated by heating so that the product has been
heated to 65°C for 5 minutes, or received other comparable
treatment in the assessment of the Food and Veterinary Authority.

f.

Unpasteurised milk and dairy products processed from
unpasteurised milk. However, up to 1 kg of cheese processed from
unpasteurised milk from approved establishments in the European
Economic Area may be imported for personal use. The Minister may
authorise the import of a larger quantity for the same purpose.

24 Article 4 of the Icelandic Regulation reads:
The Minister of Fisheries and Agriculture is authorized to allow the
import of products mentioned in Article 3, cf. Article 10 of [the Icelandic
Act] and subsequent amendments, having received recommendations
from the Food and Veterinary Authority, if it is considered proven that
they will not transmit infectious agents that can cause diseases in
animals and humans, and the conditions imposed for the import have
been fulfilled, see however Article 7.
When an application is submitted for the first time to import a raw or
unsterilised product as referred to in the first paragraph, an importer
must provide the Ministry of Fisheries and Agriculture with the
necessary information on the product for consideration and approval
before the product is dispatched from the country of export.
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An importer of raw products shall in all cases apply for a permit to the
Minister of Fisheries and Agriculture and submit, for the consideration
of the Food and Veterinary Authority, an import declaration,
information on the country of origin and production, the type of product
and producer, and the required certificates, as provided for in Article 5.
25 Article 5 of the Icelandic Regulation reads:
[1] Imported foods which are listed under [Combined Nomenclature (CN)
Codes] 0202, 0203, 0204, 0207, 0208, 0210, 1601 and 1602 … which the
Minister has authorised for import to Iceland as referred to in Article 4
and which have not received satisfactory heat treatment must be
accompanied by the following certificates:
…
c.

a certificate confirming that the products have been stored at a
temperature of at least -18°C for a month prior to
customs clearance;

…
e.

an official certificate confirming that the products are free of
salmonella bacteria;

f.

animal meat products and by-products, dairy products and eggs
shall conform to the appropriate provisions of the current
regulation on food contaminants;

g.

the product shall be labelled in conformity with current rules on
labelling, advertising and promotion of foodstuffs.

…
[3] Imported cheese under CN Codes 0406.2000 and 0406.3000 must
have received appropriate treatment so that the cheesecurd has been
heat treated at least to 48°C, the product must have been stored for at
least 6 months at a temperature of not less than 10°C and a humidity of
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less than 36%. The product must be accompanied by an official
certificate of origin and health, in the case of producers outside of the
European Economic Area, and confirmation that the product has
received appropriate treatment.
26 Regulation (EC) No 853/2004 was incorporated into Icelandic law by
Regulation No 104/2010 of 25 January 2010 (“Icelandic Regulation
No 104/2010”). Article 7a of Icelandic Regulation No 104/2010 reads:
In accordance with the provisions of Regulation (EC) No 853/2004, as
amended, the following provisions shall apply with regard to the placing
on the market of raw milk and raw cream, intended for distribution on
the market, for direct human consumption:
Milk that is distributed to consumers shall be pasteurised and packaged
in consumer packaging. Dairy products shall be produced from
pasteurised milk.
…

III FACTS AND PRE-LITIGATION PROCEDURE
27 By letter of 12 December 2011, ESA informed the Icelandic
Government that it had received a complaint against Iceland. The
complaint alleged that Iceland had failed to comply with its
obligations under the EEA Agreement by maintaining a ban on the
importation of meat into Iceland without reference to scientific
evidence or a relevant risk assessment. ESA invited Iceland to
provide information on the rules governing the importation of meat
in Iceland, as well as to substantiate the claim that these
arrangements were justified under Article 13 EEA.
28 On 12 March 2012, Iceland replied to ESA’s request. Iceland
considered that the rules governing the importation of meat in
Iceland were justified both under Article 13 EEA and the
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precautionary principle. On 12 June 2012, ESA requested additional
clarifications concerning the justifications presented. The Icelandic
Government replied on 5 September 2012.
29 On 12 February 2013, ESA sent a letter to Iceland in which it
presented its preliminary conclusion that Article 10 of the Icelandic
Act and Articles 3 to 5 of the Icelandic Regulation were in breach of
Article 5 of the Directive and/or Article 18 EEA. ESA did not consider
the measures justified under Article 13 EEA.
30 On 27 May 2013, Iceland replied to ESA’s letter. Iceland argued that
the Directive applied differently to Iceland in comparison with the
Member States of the European Union. Since Iceland was not a party
to the Common Agricultural Policy and agriculture was excluded
from the scope of the EEA Agreement, there was no basis for
requiring Iceland to ensure the free movement of agricultural
products in the same way as within the European Union.
Furthermore, Iceland referred to the higher risk of infection of its
livestock due to Iceland’s geographic isolation. Iceland argued that
Article 13 EEA must be given a wider interpretation in cases
regarding agricultural products than for other products in general.
31 On 30 October 2013, ESA sent a letter of formal notice to Iceland
concluding that Iceland had failed to comply with its obligations
under Article 5 of the Directive by maintaining in force an
authorisation system for, inter alia, fresh meat and meat products
such as that laid down in Article 10 of the Icelandic Act and
Articles 3 to 5 of the Icelandic Regulation. Alternatively, the
authorisation system constituted a technical barrier to trade that
compromised the relevant arrangements in Annex I to the EEA
Agreement and was thus in breach of Article 18 EEA. ESA considered
that Iceland had not demonstrated that the measures were justified
in accordance with Article 13 EEA.
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32 On 27 February 2014, Iceland replied to the letter of formal notice.
Iceland contended in particular that the Directive had not fully
harmonised veterinary checks in the EEA. In Iceland’s view, the
Directive could not be read as excluding systematic controls at the
border. The Icelandic measures served an objective beyond the
Directive’s purpose, namely to protect Iceland from pathogens that
were common in Europe but unknown in Iceland.
33 On 25 March 2014, Iceland submitted two risk assessments in
support of its reply to the letter of formal notice. On 27 June 2014, in
response to a follow-up letter to a meeting held in Iceland on 19 May
2014, Iceland sent a letter to ESA providing further clarifications on
the Icelandic legislation.
34 On 8 October 2014, ESA delivered a reasoned opinion, maintaining
its conclusions in the letter of formal notice. Pursuant to the second
paragraph of Article 31 SCA, ESA required Iceland to take the
necessary measures to comply with the reasoned opinion within two
months following the notification, that is, no later than 8 December
2014. Upon a request from Iceland, the deadline for complying with
the reasoned opinion was extended to 8 February 2015.
35 On 24 February 2015, Reykjavík District Court (Héraðsdómur
Reykjavíkur) decided to request an advisory opinion from the Court
on the compatibility with EEA legislation of the Icelandic import
regime for meat products. The request was made in a case between
the meat distribution company Ferskar kjötvörur ehf. and the
Icelandic State concerning a claim for damages arising from the
authorities’ refusal to allow the import of a consignment of fresh
bovine meat. The request was sent by a letter of 22 May 2015, and
registered at the Court as Case E-17/15 on 16 June 2015. In the light
of these events, ESA decided to postpone the handling of its
infringement proceedings.
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36 On 1 February 2016, the Court rendered judgment in Case E-17/15
Ferskar kjötvörur [2016] EFTA Ct. Rep. 4. The Court held that an EEA
State’s discretion to set rules on the importation of raw meat
products may be limited by provisions incorporated into an annex to
the EEA Agreement. Moreover, the Court held that it is not
compatible with the provisions of the Directive for an EEA State to
enact rules demanding that an importer of raw meat products applies
for a special permit before the products are imported, and requiring
the submission of a certificate confirming that the meat has been
stored frozen for a certain period prior to customs clearance.
37 In the context of the complaint proceedings concerning imports of
raw meat, ESA had noted that similar restrictions applied to egg and
dairy products and established a separate investigation. On
21 October 2015, ESA sent a letter to Iceland with a preliminary
conclusion that Iceland had failed to comply with Article 5 of the
Directive, or alternatively Article 18 EEA, by maintaining in force an
authorisation system for the import of raw egg and dairy products
and additional requirements, as well as a prohibition of the
marketing of imported dairy products processed from unpasteurised
milk, and by requiring importers to make a declaration and obtain
approval for the import of treated egg and dairy products.
38 On 10 February 2016, ESA invited Iceland to provide information on
how it intended to comply with the Court’s advisory opinion in
Ferskar kjötvörur. On 9 March 2016, Iceland replied that it was in the
process of evaluating possible adjustments to the
authorisation system.
39 On 20 April 2016, ESA sent a letter of formal notice in the case
concerning egg and dairy products, maintaining the view set out in
its letter of 21 October 2015. On 13 July 2016, Iceland replied to ESA’s
letter of formal notice. Iceland made the same legal arguments as
those presented in the reply to ESA’s letter of formal notice in the
case concerning meat products.
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40 On 14 September 2016, ESA delivered a reasoned opinion in the case
concerning egg and dairy products, and maintained its main
conclusions from the letter of formal notice. Pursuant to the second
paragraph of Article 31 SCA, ESA required Iceland to take the
measures necessary to comply with the reasoned opinion within two
months from the notification, that is, no later than 14 November
2016. Upon a request from Iceland, the deadline for complying with
the reasoned opinion was extended to 14 December 2016. In its reply
Iceland maintained its position and provided additional comments.
41 As Iceland continued to maintain the national provisions in question
at the deadlines set for response to each of the reasoned opinions,
ESA decided on 20 December 2016 to bring both cases before
the Court.

IV PROCEDURE AND FORMS OF ORDER SOUGHT
42 By an application registered at the Court on 1 February 2017 as Case
E-2/17, ESA brought an action under the second paragraph of
Article 31 SCA, seeking a declaration that:
1.

By maintaining in force (i) an authorisation system for the import of
raw eggs and raw egg products such as the one laid down in
Article 10 of Act No 25/1993 and Articles 3 (e) and 4 of Regulation
(IS) No 448/2012; (ii) an authorisation system for the import of
unpasteurised milk and dairy products processed from
unpasteurised milk and additional requirements, such as laid down
in Article 10 of Act No 25/1993 and Articles 3 (f), 4 and 5 of
Regulation (IS) No 448/2012, and a prohibition of the marketing of
imported dairy products processed from unpasteurised milk, such
as laid down in Article 7a of Regulation (IS) No 104/2010; and (iii)
an administrative practice of requiring importers to make a
declaration and obtain an approval for the import of treated egg
and dairy products, such as the one established in the context of the
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application of Regulation (IS) No 448/2012, Iceland has failed to
fulfil its obligations arising from the Act referred to at Point 1.1.1 of
Chapter I of Annex I to the EEA Agreement, Council Directive
89/662/EEC of 11 December 1989 concerning veterinary checks in
intra-Community trade with a view to the completion of the internal
market as amended and as adapted to the EEA Agreement by
Protocol 1 thereto and by the sectoral adaptions in Annex I thereto,
and in particular Article 5 of that directive.
2.

Iceland bears the costs of the proceedings.

43 By another application registered at the Court on 1 February 2017 as
Case E-3/17, ESA brought an action under the second paragraph of
Article 31 SCA, seeking a declaration that:
1.

By maintaining in force an authorisation system for fresh meat and
meat products, such as laid down in Article 10 of Act No. 25/1993
and Articles 3, 4 and 5 of Regulation (IS) No. 448/2012, Iceland has
failed to fulfil its obligations arising from the Act referred to at
Point 1.1.1 of Chapter I of Annex I to the EEA Agreement, Council
Directive 89/662/EEC of 11 December 1989 concerning veterinary
checks in intra-Community trade with a view to the completion of
the internal market as amended and as adapted to the EEA
Agreement by Protocol 1 thereto and by the sectoral adaptions in
Annex I thereto, and in particular Article 5 of that directive.

2.

Iceland bears the costs of the proceedings.

44 On 10 April 2017, Iceland lodged its defences in Cases E-2/17 and
E-3/17, requesting the Court to dismiss both applications and order
ESA to pay the costs of the proceedings.
45 On 24 April 2017, the Court informed the parties that it considered
joining the two cases. By emails of 25 April and 2 May 2017,
respectively, ESA and Iceland informed the Court that they had no
objections to this course of action. Consequently, on 11 May 2017,
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the Court decided, pursuant to Article 39 of the Rules of Procedure
(“RoP”), to join Cases E-2/17 and E-3/17 for the purpose of the
remainder of the written procedure, the oral procedure and the final
judgment. The parties were informed of this decision by a letter of
12 May 2017.
46 On 15 June 2017, ESA submitted its reply to Iceland’s defences. On
20 July 2017, Iceland submitted its rejoinder.
47 Reference is made to the Report for the Hearing for a fuller account
of the legal framework, the facts, the procedure and the written
pleadings submitted to the Court, which are mentioned or discussed
hereinafter only insofar as is necessary for the reasoning of
the Court.

V

ON THE ALLEGED INFRINGEMENTS

GENERAL REMARKS
ARGUMENTS OF THE PARTIES
48 ESA submits that, under Articles 3 to 5 of the Directive, veterinary
checks are to take place at the place of dispatch. The competent
authority in the State of destination may only carry out nondiscriminatory spot-checks to verify compliance with the
requirements of the relevant EEA legislation. By these provisions,
the Directive has exhaustively harmonised the veterinary checks
that can take place in the State of destination. This detailed and
harmonised system of health inspections replaces all other
inspection systems existing within the State of destination
(reference is made, inter alia, to Ferskar kjötvörur, cited above,
paragraphs 65 and 66, and the judgment of the Court of Justice of the
European Union (“ECJ”) in Commission v Sweden, C-111/03,
EU:C:2005:619, paragraph 51).
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49 ESA contends that, since the Directive has exhaustively harmonised
the veterinary checks that may take place in the State of destination,
Article 13 EEA cannot be invoked to justify the measures in the case
at hand (reference is made, inter alia, to Ferskar kjötvörur, cited
above, paragraph 76, and the judgment in Commission v Portugal,
C-52/92, EU:C:1993:216, paragraph 17).
50 ESA submits further that the Directive’s provisions on veterinary
checks on products of animal origin apply in conjunction with the
extensive set of rules in the Hygiene Package. These rules
harmonise, for instance, the conditions according to which risks are
managed. According to Article 14(7) of Regulation (EC) No 178/2002,
food that complies with specific EEA law provisions governing food
safety shall be deemed to be safe insofar as the aspects covered by
the specific EEA law provisions are concerned.
51 As regards the arguments submitted by Iceland, ESA submits that a
distinction between veterinary checks and substantive requirements
cannot be made. Moreover, the fact that the EU Common
Agricultural Policy does not apply in the EEA is irrelevant as the EEA
Agreement contains specific arrangements concerning agricultural
products (reference is made to Ferskar kjötvörur, cited above,
paragraphs 70 and 42).
52 In ESA’s view, a reference to Article 114 of the Treaty on the
Functioning of the European Union (“TFEU”) is of no avail to
Iceland, as the EEA Agreement contains no such provision. Apart
from a safeguard clause, no adaptations were made to the Directive
when it was incorporated. It therefore fully applies to Iceland. Since
the Icelandic measures are not temporary and have not followed the
special procedure for safeguard measures set out in the introductory
part of Chapter I of Annex I to the EEA Agreement, the safeguard
clause cannot be invoked.
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53 ESA submits that the application of the precautionary principle must
follow the guidelines provided by the Court and the ECJ. Preventive
measures must be based on a relevant scientific uncertainty, not on a
purely hypothetical approach to the risk. Moreover, precautionary
measures must be of a provisional nature, pending the development
of scientific knowledge. The Icelandic measures do not satisfy these
requirements and cannot therefore be justified as precautionary
measures (reference is made, inter alia, to Case E-3/00 ESA v Norway
[2000-2001] EFTA Ct. Rep. 73, paragraphs 26, 30 and 32, and the
judgments in Commission v France, C-333/08, EU:C:2010:44,
paragraphs 91 and 92, and France v Commission, C-601/11 P,
EU:C:2013:465, paragraph 110).
54 Iceland submits that, given the centuries of virtual isolation of the
Icelandic animal population from the outside world, the import of
live animals to Iceland would entail a particularly high risk as
regards diseases against which the Icelandic domestic animal
population has not developed immunity. That is why Annex I to the
EEA Agreement specifies that the provisions on import of live
animals do not apply to Iceland. However, animal health and public
health may also be put at risk by raw meat, as the two scientific
reports submitted during the pre-litigation proceedings
demonstrate. Against that background, Iceland has restricted the
import of raw meat and meat products. The same rationale applies to
the restrictions concerning raw eggs and egg products, as well as
unpasteurised milk and dairy products processed from
unpasteurised milk.
55 Iceland notes that agricultural products do not fall under the EEA
Agreement and do not benefit from the general principle of free
movement of goods within the EEA. The EU Common Agricultural
Policy does not apply within the EEA. Therefore, the EFTA States do
not have access to any common resources available to the EU pillar if
there is an outbreak of a disease.
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56 Iceland nevertheless observes that Chapter 2 of the EEA Agreement
provides for further liberalisation in the trade of agricultural
products, allowing for special arrangements to be agreed for such
products. In these situations, Article 18 EEA provides that such
arrangements may not be compromised by other technical barriers
to trade. Moreover, that provision expressly states that Article 13
EEA shall apply.
57 Iceland contends that the import bans at issue are not veterinary
checks, but substantive requirements. They seek to take care of the
very special situation in Iceland, which is an objective that lies
beyond the EEA rules. The Directive is concerned with checks and
not substantive requirements. Consequently, the defendant is
entitled to invoke Article 13 EEA.
58 In Iceland’s view, EU Member States may under Article 114 TFEU
take different or additional measures to those required by EU
directives. The EFTA States cannot have fewer rights than EU
Member States to maintain pre-existing national provisions on an
assessment of risk different from that accepted by the EU legislature.
Consequently, Article 13 EEA must be applied to allow for at least the
same protection as exists under the EU pillar. ESA is therefore
obliged to assess, based on Articles 18 and 13 EEA, whether Iceland
has provided justifications for the measures at hand. In the event of
uncertainty as to the precise danger to animal or human health, the
precautionary principle must apply (reference is made to ESA v
Norway, cited above, paragraph 26).

FINDINGS OF THE COURT
59 The aim of the EEA Agreement is to promote a continuous and
balanced strengthening of trade and economic relations between the
Contracting Parties with equal conditions of competition, and the
respect of the same rules. The Agreement is thus intended to create
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a homogenous European Economic Area so that the internal market
is extended to the EFTA States (see Case E-1/16 Synnøve Finden [2016]
EFTA Ct. Rep. 931, paragraph 55).
60 There are, however, certain differences between the TFEU and the
EEA Agreement with regard to agricultural and fishery products, as
the EFTA States are not part of the EU’s Common Agricultural Policy
or Common Fisheries Policy. As for the free movement of goods
between the Contracting Parties, it follows from Article 8(3) EEA
that the provisions of the Agreement do not apply, unless otherwise
specified, to products falling outside Chapters 25 to 97 of the
Harmonized Commodity Description and Coding System or to
products not specified in Protocol 3. The reason for excluding certain
goods from the scope of the EEA Agreement is that the Contracting
Parties wished to maintain freedom to decide on their respective
regulations for these products unaffected by the rules contained in
the EEA Agreement (see Synnøve Finden, cited above, paragraph 56
and case law cited).
61 As meat, egg, unpasteurised milk and products processed from meat,
egg and unpasteurised milk do not fall within said chapters of the
Harmonized Commodity Description and Coding System, with the
exceptions provided for by Article 8(3)(b), they fall outside the scope
of the EEA Agreement, unless otherwise specified in the Agreement.
62 Nevertheless, Chapter 2 of Part II of the EEA Agreement lays down
certain provisions concerning agricultural and fisheries products and
comprises Articles 17 to 20. According to Article 17 EEA, Annex I
contains provisions and arrangements concerning veterinary and
phytosanitary matters. Chapter I of Annex I (Veterinary issues)
originally applied to Iceland only with regard to aquaculture animals
and products and fisheries products. However, recital 5 in the
preamble to Joint Committee Decision No 133/2007 states that the
Contracting Parties have decided that Iceland will take over the acts
referred to in Chapter I of Annex I, except for the provisions that
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concern live animals, other than fish and aquaculture animals, and
animal products such as ova, embryo and semen. Article 1 of that
decision amended Chapter I of Annex I to the EEA Agreement as
specified in the decision’s Annex. In part, this introduced a rule in
the first subparagraph of paragraph 2 of the introductory part of that
chapter that when an act is not to apply or is to apply partly to
Iceland, it shall be stated in relation to the specific act.
63 The acts included in Chapter I of Annex I therefore apply to Iceland,
unless an adaptation text states otherwise. In relation to the
Directive and the relevant acts of the Hygiene Package, which are all
included in that chapter, no such adaptation was agreed upon, except
for live animals other than fish and aquaculture animals, and animal
products such as ova, embryo and semen, as stated in the first
subparagraph of paragraph 2 in the introductory part of Chapter I of
Annex I. It follows that Iceland has undertaken the obligation to
implement the Directive into national law.
64 As expressed in its preamble, the emphasis of the Directive is to
ensure that veterinary checks are carried out at the place of dispatch
only. This is an emanation of the country of origin principle. To that
end, Article 1 provides that veterinary checks for products of animal
origin intended for trade may no longer be carried out at the
frontiers, without prejudice to Article 6, but shall be carried out in
accordance with the Directive. In particular, Article 3 of the
Directive requires the EEA States to ensure that products of animal
origin have been obtained, checked, marked and labelled in
accordance with the relevant EEA rules for the destination in
question and that the products are accompanied by the documents
required under EEA veterinary rules. According to Article 5, nondiscriminatory veterinary spot-checks may be carried out at the
place of destination or, in the event of a serious presumption of
irregularity, while the goods are in transit (see Ferskar kjötvörur,
cited above, paragraph 64).
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65 The objective of the Directive is the harmonisation of the basic
requirements of veterinary control to safeguard public and animal
health. The harmonised system of veterinary checks is based on
systematic and full inspection of the goods in the EEA State of
dispatch. The system is intended to replace, as a rule, inspection in
the EEA State of destination. Considerations related to the need to
protect public or animal health cannot justify additional specific
constraints imposed by an EEA State when the frontier is crossed
(see Ferskar kjötvörur, cited above, paragraph 65 and case law cited).
66 The objective of the Directive could not be realised, nor its
effectiveness achieved, if the EEA States were free to go beyond its
requirements. Maintaining or adopting national measures other than
those expressly provided for in the Directive must therefore be
regarded as incompatible with the wording and purpose of the
Directive (see Ferskar kjötvörur, cited above, paragraph 66 and case
law cited). Consequently, the Directive must be read as exhaustively
harmonising the veterinary checks that may take place in the State
of destination.
67 In response to Iceland’s arguments concerning Article 13 EEA, the
Court notes that the aim to protect human and animal health in EEA
trade mentioned in Article 13 EEA cannot be invoked to justify
measures banning or restricting imports when a directive provides
for the harmonisation of the measures necessary to guarantee the
protection of animal and human health (see Ferskar kjötvörur, cited
above, paragraph 76 and case law cited). For the same reason,
Iceland’s argument concerning the precautionary principle must also
be rejected (see ESA v Norway, cited above, paragraph 25).
Furthermore, the reference in Article 18 EEA to Article 13 EEA does
not alter these conclusions since that reference does not make the
latter provision applicable to instances where EEA legislation
provides for exhaustive harmonisation.
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68 Iceland has pointed to the possibility for EU Member States to
maintain or introduce national measures on the conditions laid down
in Article 114(4) to (6) TFEU. However, since no provision in the EEA
Agreement corresponds to Article 114(4) to (6) TFEU, any reference
by Iceland to those provisions is without merit. Moreover, these
provisions relate to the fact that the Council predominantly may
adopt legal acts by qualified majority instead of unanimity. In the
EEA, unanimity is necessary pursuant to Article 93(2) EEA when an
EU legal act is made part of the EEA Agreement. An EFTA State
cannot be bound by an EU legal act unless it consents to it. When
incorporating a legal act, the Joint Committee may adapt the act to
take account of the situation in a particular EFTA State.
Furthermore, subject to strict substantive and procedural conditions,
an EFTA State has a certain opportunity to amend its internal
legislation according to Article 97 EEA.
69 Iceland has argued that the authorisation systems at issue do not
constitute veterinary checks, but rather seek to ensure that the
imported goods satisfy substantive requirements, namely that the
imported products are not raw. The premise for this argument
appears to be that Iceland may lawfully ban the import of raw
products since agricultural products do not enjoy free movement
under Article 8(3) EEA.
70 However, following the incorporation of the Directive and the
Hygiene Package in the EEA Agreement, Iceland has committed
itself to not impose technical barriers to the import of agricultural
products when they satisfy the relevant EEA legislation, regardless of
whether they are raw or not. The sole exception applies to live
animals, other than fish and aquaculture animals, and animal
products such as ova, embryo and semen, as stated in the first
subparagraph of paragraph 2 in the introductory part of Chapter I of
Annex I to the EEA Agreement.
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71 It may be added that paragraph 3 in the introductory part of
Chapter I (Veterinary issues) of Annex I to the EEA Agreement
allows a Contracting Party to put in place safeguard and protective
measures subject to a specific procedure. Article 7 of the Directive
provides for such a procedure where the competent authorities
establish the presence of agents responsible for a disease named in
Directive 82/894/EEC, a zoonosis or disease, or any cause likely to
constitute a serious hazard to animals or humans. However, Iceland
has not invoked this procedure.
72 On the basis of the above, the Court concludes that the Directive
exhaustively harmonises the extent to which veterinary checks may
be carried out in the EEA State of destination. On these grounds, the
Court will examine the four pleas raised by ESA.

(I) FRESH MEAT AND MEAT PRODUCTS
ARGUMENTS OF THE PARTIES
73 ESA observes that Article 10 of the Icelandic Act, read in conjunction
with Articles 3 to 5 of the Icelandic Regulation, imposes a system of
import authorisation for fresh meat and meat products. A special
permit is required systematically and for each consignment. ESA
stresses that in Ferskar kjötvörur the Court has already concluded
that this system is incompatible with the Directive, as it constitutes
a veterinary check going beyond the controls permitted at the place
of destination. This conclusion is also supported by the ECJ’s
judgments in Commission v Germany (C-186/88, EU:C:1989:601) and
Commission v Sweden (cited above). Therefore, the authorisation
system for the import of fresh meat and meat products is in breach of
the Directive.
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74 In addition, ESA contends that the authorisation system for import
of fresh meat and meat products obliges the importer to fulfil certain
requirements that go beyond ensuring that the products have been
obtained, checked, marked and labelled in accordance with EEA
rules. The obligations on importers to demonstrate that the raw
meat products have been frozen for 30 days at -18°C, that they are
free from salmonella, that they conform to the current legislation on
food contaminants, and that they are labelled in conformity with the
rules on labelling, advertising and promotion of foodstuffs, as
required under Article 5(c), (e), (f) and (g) of the Icelandic Regulation,
do not find a basis in EEA legislation. They constitute veterinary
checks going beyond the checks allowed under Article 5 of the
Directive. In ESA’s view, this would also be true if the fulfilment of
these requirements were not subject to systematic checks at the
border but rather to random spot-checks.
75 In particular, ESA notes that the freezing requirement was
specifically addressed by the Court in paragraph 72 and in point 2 of
the operative part of Ferskar kjötvörur and held to be incompatible
with the Directive. As regards the salmonella certificate, ESA points
out that while Iceland has submitted to ESA a national control
programme for salmonella in poultry and poultry products, it has
not applied for a recognition of equivalence to the control
programmes approved for Finland and Sweden. Iceland may
therefore not apply additional guarantees in respect of salmonella as
provided for in Article 8(3)(b) of Regulation (EC) No 853/2004.
Moreover, the EEA legislation on food contaminants and on the
labelling of foodstuffs does not contain any provisions giving EEA
States a legal basis to impose on importers the completion of a
systematic procedure to demonstrate that food products conform to
the current legislation on food contaminants or labelling.
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76 Iceland essentially argues that the freezing requirement in
Article 5(c) of the Icelandic Regulation is a substantive requirement
and not a veterinary check. It is therefore beyond the scope of the
Directive. The two ECJ judgments referred to by ESA do not support
the argument that substantive requirements fall under the scope of
the Directive. Consequently, Iceland is entitled to invoke
Article 13 EEA.
77 As regards the salmonella certificate in Article 5(e) of the Icelandic
Regulation, Iceland submits that figures from the European Food
Safety Authority show that the precautionary measures applied by
Iceland are efficient and protect important health interests. Iceland
is empowered pursuant to Articles 13 and 18 EEA to require an
importer to submit an official certificate confirming that the
products are salmonella-free. The measures are effective, necessary
and proportionate, and aim to protect important interests against an
unacceptable risk. Moreover, Iceland submits that the obligations in
Article 5(f) and (g) of the Icelandic Regulation, to demonstrate that
the products conform to the legislation on food contaminants and
labelling, do not constitute veterinary checks within the meaning of
the Directive.

FINDINGS OF THE COURT
78 Article 10(1)(a) of the Icelandic Act prohibits the import of raw and
lightly salted slaughter products, both processed and non-processed.
This provision is supplemented by Article 3(a) of the Icelandic
Regulation, which prohibits the import of raw meat, processed or
unprocessed, chilled or frozen, as well as offal and slaughter wastes,
which have not been treated by heating, so that the core temperature
has reached 72°C for 15 seconds, or other comparable treatment in
the opinion of the Food and Veterinary Authority.
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79 However, the Minister of Fisheries and Agriculture may permit the
import of such products upon recommendations from the Food and
Veterinary Authority “if it is considered proven that they will not
transmit infectious agents that can cause diseases in animals and
humans, and the conditions imposed for the import have been
fulfilled”, cf. Article 4 of the Icelandic Regulation. An importer of raw
products must thus apply for an authorisation from the Minister, and
must submit an import declaration, information on the country of
origin and production, the type of product and producer, and the
required certificates as provided for in Article 5 of the
Icelandic Regulation.
80 Article 2(1) of the Directive defines a veterinary check as any
physical check and/or administrative formality which applies to the
products referred to in Article 1 and which is intended for the
protection, direct or otherwise, of public or animal health.
81 It is apparent from the description of the authorisation system for
the import of fresh meat and meat products that it is intended for the
protection of animal and human health. Moreover, the requirements
to apply for an import permit and to submit certain certificates are
administrative formalities. They are therefore veterinary checks
within the meaning of the Directive.
82 Pursuant to Article 5(1)(a) of the Directive, veterinary checks in the
EEA State of destination may be carried out only as nondiscriminatory spot-checks at the place of destination, or during
transit, when that EEA State has information leading it to suspect an
infringement. It is undisputed that the Icelandic authorisation
system for the import of fresh meat and meat products, and the
requirement to submit certain certificates, apply systematically to
every consignment of such products. Consequently, under the
current Icelandic legal regime, the import of fresh meat and meat
products is subject to systematic veterinary checks. This is not
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compatible with Article 5 of the Directive (see Ferskar kjötvörur, cited
above, paragraph 67).
83 Furthermore, the veterinary spot-checks permitted under Article 5
of the Directive must have as their objective to verify that the
requirements of Article 3 of the Directive have been complied with;
that is, that the only products intended for trade are those which
have been obtained, checked, marked, and labelled in accordance
with EEA rules for the destination in question and which are
accompanied by the documents required by EEA veterinary rules.
84 Article 5(c) of the Icelandic Regulation requires the importer to
submit a certificate confirming that the products have been stored at
a temperature of at least -18°C for a month prior to customs
clearance. However, EEA law makes no provision for the freezing of
meat as a legitimate requirement for veterinary purposes between
EEA States and does not therefore allow for any such requirement to
be made under national law. As a consequence, national law may not
require a certificate to verify the freezing of meat (see Ferskar
kjötvörur, cited above, paragraph 72).
85 Article 5(e) of the Icelandic Regulation requires the importer to
submit an official certificate confirming that the products are free of
salmonella bacteria. It should be noted that Article 8(1) of Regulation
(EC) No 853/2004, as adapted to the EEA Agreement, requires food
business operators intending to place on the market bovine or
porcine meat or certain species of poultry in Sweden, Norway or
Finland to comply with a set of rules in respect of salmonella,
including the production of a trade document or certificate as
prescribed in Article 8(2)(e). Article 8(3)(b) of Regulation (EC)
No 853/2004 foresees the possibility of extending the rules laid down
in that article to any EEA State that has a control programme
recognised by the European Commission or ESA as equivalent to that
approved for Sweden, Norway and Finland. However, this procedure
has not been invoked by Iceland. Therefore, Iceland may not require
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importers of the relevant food categories to comply with the rules
laid down in Article 8(2) of Regulation (EC) No 853/2004.
86 It must therefore be held that Iceland has failed to fulfil its
obligations arising from Article 5 of the Directive by maintaining in
force the authorisation system for the import of fresh meat and meat
products laid down in Article 10 of the Icelandic Act and Article 3(a)
and Articles 4 and 5 of the Icelandic Regulation.

(II) RAW EGGS AND RAW EGG PRODUCTS
ARGUMENTS OF THE PARTIES
87 ESA observes that Article 10 of the Icelandic Act, read in conjunction
with Articles 3 to 5 of the Icelandic Regulation, imposes a system of
import authorisation for raw eggs and raw egg products. That system
is similar to the one for fresh meat and meat products. Therefore, the
authorisation system for the import of raw eggs and raw egg
products breaches Article 5 of the Directive as it constitutes a
veterinary check going beyond the controls permitted at the place
of destination.
88 Iceland stresses the importance of preventing transmission of
salmonella bacteria and maintaining the exceptional status Iceland
currently enjoys in that regard. In Iceland’s view, Regulation (EC)
No 853/2004 entails considerable flexibility for national authorities
to regulate and monitor untreated eggs and egg products. The vast
reforms within the EU in recent years illustrate that the measures
applied by Iceland are necessary, effective and proportionate to
their objective.
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FINDINGS OF THE COURT
89 Article 10(1)(a) of the Icelandic Act prohibits the import of raw eggs.
This provision is supplemented by Article 3(e) of the Icelandic
Regulation, which prohibits the import of untreated raw eggs, raw
eggshells and raw egg products, which have not been treated so that
the product has been heated to 65°C for five minutes, or received
other comparable treatment in the opinion of the Food and
Veterinary Authority. However, pursuant to Article 4 of the Icelandic
Regulation, the import of raw eggs and raw egg products may be
allowed under the same procedure as for the import of fresh meat
and meat products, that is, by ministerial consent.
90 It is apparent from the description of this authorisation system that
it is intended for the protection of animal and human health.
Moreover, the requirement to apply for a permit for the import of raw
eggs and raw egg products is an administrative formality. It is
therefore a veterinary check within the meaning of the Directive.
Furthermore, it is undisputed that this authorisation system applies
systematically to every consignment of raw eggs or raw egg products.
Consequently, under the current Icelandic legal regime, the import
of raw eggs and raw egg products is subject to systematic veterinary
checks. This is incompatible with Article 5 of the Directive (see
Ferskar kjötvörur, cited above, paragraph 67).
91 It must therefore be held that Iceland has failed to fulfil its
obligations arising from Article 5 of the Directive by maintaining in
force the authorisation system for the import of raw eggs and raw
egg products laid down in Article 10 of the Icelandic Act and
Article 3(e) and Article 4 of the Icelandic Regulation.
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(III) UNPASTEURISED MILK AND DAIRY PRODUCTS PROCESSED FROM
UNPASTEURISED MILK
ARGUMENTS OF THE PARTIES
92 ESA observes that Article 10 of the Icelandic Act, read in conjunction
with Articles 3 to 5 of the Icelandic Regulation, imposes a system of
import authorisation for unpasteurised milk and dairy products
processed from unpasteurised milk. A special permit is
systematically required for the import of each consignment of these
products. Article 5 imposes additional requirements concerning
certain cheeses. Moreover, Article 7a of Icelandic Regulation
No 104/2010 prohibits the marketing for direct consumption of
imported dairy products processed from unpasteurised milk.
93 ESA observes that Article 10(8)(a) of Regulation (EC) No 853/2004
allows EEA States to maintain national rules prohibiting or
restricting the placing on the market of raw milk or raw cream
intended for direct human consumption. However, the Icelandic
authorisation system goes beyond what is permitted by this
provision, as it covers raw milk irrespective of its use, as well as dairy
products processed from raw milk. Referring in particular to recital
23 in the preamble to Regulation (EC) No 853/2004, as well as to the
harmonised framework of which that regulation forms part, in
particular Regulations (EC) Nos 854/2004 and 2073/2005, ESA
rejects Iceland’s argument that Article 10(8)(a) of Regulation (EC)
No 853/2004 extends to all dairy products processed from raw milk.
94 As regards Iceland’s argument that dairy products made of
unpasteurised milk pose the same risks as unpasteurised milk, ESA
submits that the legislative authorities made a deliberate choice not
to include dairy products in Article 10(8)(a) of Regulation (EC)
No 853/2004. This choice cannot be made subject to a wide
interpretation. Moreover, Iceland has not provided factual or
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scientific elements to substantiate its argument, nor has it provided
other justifications in light of the harmonised rules.
95 ESA therefore contends that the authorisation system and the related
prohibition on the marketing of imported dairy products processed
from unpasteurised milk cannot be based on Article 10(8)(a) of
Regulation (EC) No 853/2004. This system is not compatible with the
Directive (reference is made to Ferskar kjötvörur, cited above).
96 Iceland submits that the logical reading of Article 10(8)(a) of
Regulation (EC) No 853/2004 is that, in addition to raw drinking
milk, dairy products made of raw milk may also be prohibited.
Scientific evidence shows that dairy products made from raw milk
pose the same and even greater risk to health than raw
drinking milk.
97 In any case, Iceland submits that, to the extent that its prohibition
goes beyond Article 10(8)(a) of Regulation (EC) No 853/2004, it is
justified under Article 13 EEA. There are no exhaustive
harmonisation obligations as regards the marketing of raw milk or
milk products. All EEA States therefore have considerable discretion
to regulate these matters on the basis of their own risk assessment.
Neither the prohibition on import and marketing nor the exemptions
from the prohibition constitute a veterinary check within the
meaning of the Directive. Instead, they are
substantive requirements.

FINDINGS OF THE COURT
98 Article 10 of the Icelandic Act does not explicitly prohibit the import
of unpasteurised milk and dairy products processed from
unpasteurised milk. However, Article 3(f) of the Icelandic
Regulation, which supplements the Icelandic Act, prohibits the
import of such products, except for a quota of maximum 1 kg of
cheese for personal use. Notwithstanding this provision, pursuant to
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Article 4 of the Icelandic Regulation, the import of unpasteurised
milk and dairy products processed from unpasteurised milk may be
allowed under the same procedure as for the import of fresh meat
and meat products and raw eggs and raw egg products, that is, by
ministerial consent.
99 It is apparent from the description of this authorisation system that
it is intended for the protection of animal and human health.
Moreover, the requirement to apply for a permit for the import of
unpasteurised milk and dairy products processed from unpasteurised
milk is an administrative formality. It is therefore a veterinary check
within the meaning of the Directive. Furthermore, it is undisputed
that this authorisation system applies systematically to every
consignment of such products. Consequently, under the current
Icelandic legal regime, the import of unpasteurised milk and dairy
products processed from unpasteurised milk is subject to systematic
veterinary checks. This is incompatible with Article 5 of the
Directive (see Ferskar kjötvörur, cited above, paragraph 67).
100 Pursuant to the third paragraph of Article 5 of the Icelandic
Regulation, additional requirements apply to the import of cheeses
under CN codes 0406.2000 and 0406.3000. These products must
have received appropriate treatment so that the cheesecurd has been
heated to at least 48°C. Moreover, they must have been stored for at
least six months at a temperature of not less than 10°C and at a
humidity of less than 36%. However, EEA law contains no provisions
for such requirements for veterinary purposes between EEA States
and therefore does not allow for any such requirement to be made
under national law. Furthermore, these requirements apply
systematically to the products concerned. They are therefore
incompatible with Article 5 of the Directive.
101 Finally, Article 7a of Icelandic Regulation No 104/2010 provides that
milk that is distributed to consumers must be pasteurised and that
dairy products shall be produced from pasteurised milk. ESA has
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submitted that the Icelandic authorisation system goes beyond what
is permitted under Article 10(8)(a) of Regulation (EC) No 853/2004.
However, ESA has not sought a declaration that Iceland has breached
that regulation. It follows that this argument falls outside the scope
of the present proceedings.
102 In its application, ESA seeks a declaration that by maintaining in
force a prohibition of the marketing of imported dairy products
processed from unpasteurised milk, such as laid down in Article 7a of
Icelandic Regulation No 104/2010, Iceland has failed to fulfil its
obligations arising from the Directive, in particular its Article 5. As
the Court has already concluded, the Directive exhaustively
harmonises the veterinary checks available to the EEA State of
destination. However, a marketing prohibition cannot be
characterised as a veterinary check since that concept is defined in
Article 2(1) of the Directive as any physical check and/or
administrative formality intended for the protection of public or
animal health. This part of the application must therefore
be dismissed.
103 The Court concludes that Iceland has failed to fulfil its obligations
arising from Article 5 of the Directive by maintaining in force the
authorisation system for the import of unpasteurised milk and dairy
products processed from unpasteurised milk laid down in Article 3(f)
and Article 4 of the Icelandic Regulation, and the additional
requirements concerning certain cheeses laid down in the third
paragraph of Article 5 of the Icelandic Regulation.
104 However, the Court dismisses ESA’s application for a declaration that
Iceland has failed to fulfil its obligations arising from the Directive
by maintaining in force a prohibition of the marketing of imported
dairy products processed from unpasteurised milk, such as laid down
in Article 7a of Icelandic Regulation No 104/2010.
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(IV) TREATED EGG AND DAIRY PRODUCTS
ARGUMENTS OF THE PARTIES
105 ESA observes that importers of treated egg and dairy products are
not subject to an authorisation system. However, ESA seeks a
declaration that by maintaining in force an administrative practice
of requiring importers to make a declaration and obtain an approval
for the import of treated egg and dairy products, such as the one
established in the context of the application of the Icelandic
Regulation, Iceland has failed to fulfil its obligations arising from the
Directive, in particular its Article 5. ESA contends that this
obligation to make a declaration and obtain approval goes beyond
the checks allowed under Article 5 of the Directive. The
administrative practice is therefore incompatible with the Directive
(reference is made, inter alia, to Ferskar kjötvörur, cited above).
106 Iceland submits, as stated above, that both applications are without
merit. However, it acknowledges that importers of either eggs and
egg products or milk and dairy products, must submit data to prove
that the products have been treated (pasteurised). No licence is
required but the importer must confirm that its products comply
with national regulations on the treatment of such products.
Nevertheless, Iceland maintains that this administrative practice
does not contravene EEA law.

FINDINGS OF THE COURT
107 ESA contends that, in applying the Icelandic Regulation, there is an
administrative practice in Iceland of systematically requiring
importers of treated egg and dairy products, that is, products that
are no longer raw or unpasteurised, to make a declaration and obtain
the approval of the Food and Veterinary Authority in order to obtain
customs clearance.
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108 Iceland objects to ESA’s claim but has not refuted that certain
administrative requirements apply to importers of treated egg and
dairy products. The extent of this administrative practice is,
however, unclear and no factual proof of the practice has been
produced before the Court. Iceland’s submissions do not confirm
conclusively whether there is a requirement in place for importers to
make a declaration and obtain an approval that products comply
with national regulation. Iceland has nonetheless explicitly
confirmed that importers of treated egg and dairy products must
submit data to the relevant national authority proving that said
products have been treated (pasteurised) in accordance with national
legislation. Such practice amounts to a veterinary check going
beyond the checks allowed under Article 5 of the Directive.
109 It must therefore be held that Iceland has failed to fulfil its
obligations under Article 5 of the Directive by maintaining in force
an administrative practice requiring importers of treated
(pasteurised) egg and dairy products to submit data to the relevant
national authority proving that said products have been treated in
accordance with national legislation.

CONCLUSION
110 Iceland has failed to fulfil its obligations arising from Article 5 of the
Directive by maintaining in force (i) the authorisation system for the
import of fresh meat and meat products laid down in Article 10 of the
Icelandic Act and Article 3(a) and Articles 4 and 5 of the Icelandic
Regulation; (ii) the authorisation system for the import of raw eggs
and raw egg products laid down in Article 10 of the Icelandic Act and
Article 3(e) and Article 4 of the Icelandic Regulation; (iii) the
authorisation system for the import of unpasteurised milk and dairy
products processed from unpasteurised milk laid down in Article 3(f)
and Article 4 of the Icelandic Regulation, and the additional
requirements concerning certain cheeses laid down in the third
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paragraph of Article 5 of the Icelandic Regulation; and (iv) an
administrative practice requiring importers of treated egg and dairy
products to submit data to the relevant national authority proving
that the products have been treated (pasteurised) in accordance with
national legislation.
111 The remainder of the application is dismissed.
112 The Court recalls that in its judgment of 1 February 2016 in Ferskar
kjötvörur, cited above, paragraph 77, it found that it was not
compatible with the provisions of the Directive for an EEA State to
enact rules demanding that an importer of raw meat products applies
for a special permit before the products are imported, and requiring
the submission of a certificate confirming that the meat has been
stored frozen for a certain period prior to customs clearance. The
Court notes that the underlying case in Ferskar kjötvörur is yet to be
decided by the Supreme Court of Iceland.
113 In this context it could be recalled that the proper functioning of the
EEA Agreement is dependent on individuals and economic operators
being able to rely on the rights intended for their benefit (see Case
E-9/97 Sveinbjörnsdóttir [1998] EFTA Ct. Rep. 95, paragraph 58). It is a
general principle of EEA law that an EFTA State is obliged to provide
for compensation for damages caused to individuals and economic
operators provided that the EEA rule infringed intends to confer
rights on them, that the breach is sufficiently serious and that a
direct causal link exists between the breach and the damages
suffered (see Case E-2/12 HOB-Vín [2012] EFTA Ct. Rep. 1092,
paragraphs 119 and 121 and case law cited). Moreover, the Court has
repeatedly underlined that the lack of direct legal effect of acts
referred to in decisions by the EEA Joint Committee makes timely
implementation crucial for the proper functioning of the EEA
Agreement (see, inter alia, Case E-18/16 ESA v Iceland, judgment of
7 June 2017, not yet reported, paragraph 17).
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VI COSTS
114 Under Article 66(2) RoP, the unsuccessful party is to be ordered to
pay the costs if they have been applied for in the successful party’s
pleadings. Since ESA has requested that Iceland be ordered to pay
the costs, the latter has been largely unsuccessful and none of the
exceptions in Article 66(3) apply, Iceland must be ordered to pay
the costs.
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On those grounds,

The Court
Hereby:
1.

Declares that Iceland has failed to fulfil its obligations arising
from Article 5 of the Act referred to at point 1 in Part 1.1 of
Chapter I of Annex I to the Agreement on the European
Economic Area (Council Directive 89/662/EEC of 11 December
1989 concerning veterinary checks in intra-Community trade
with a view to the completion of the internal market) as
amended and as adapted to the Agreement under its Protocol 1
and Annex I, by maintaining in force:
(i) the authorisation system for the import of fresh meat and
meat products laid down in Article 10 of Icelandic Act
No 25/1993 and Article 3(a) and Articles 4 and 5 of Icelandic
Regulation No 448/2012;
(ii) the authorisation system for the import of raw eggs and egg
products laid down in Article 10 of Icelandic Act No 25/1993
and Article 3(e) and Article 4 of Icelandic Regulation
No 448/2012;
(iii) the authorisation system for the import of unpasteurised
milk and dairy products processed from unpasteurised milk
laid down in Article 3(f) and Article 4 of Icelandic
Regulation No 448/2012, and the additional requirements
concerning certain cheeses laid down in the third
paragraph of Article 5 of Icelandic Regulation
No 448/2012; and
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(iv) an administrative practice requiring importers of treated
egg and dairy products to submit data to the relevant
national authority proving that the products have been
treated in accordance with national legislation.
2.

Dismisses the remainder of the application.

3.

Orders Iceland to bear the costs of the proceedings.
Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on
14 November 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Report for the Hearing
in Joined Cases E-2/17 and E-3/17
APPLICATIONS to the Court pursuant to the second paragraph of
Article 31 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice in the
cases between
EFTA Surveillance Authority

«and»
Iceland
seeking a declaration that Iceland has failed to fulfil its obligations
arising from the Act referred to at point 1 in Part 1.1 of Chapter I of
Annex I to the Agreement on the European Economic Area, that is
Council Directive 89/662/EEC of 11 December 1989 concerning veterinary
checks in intra-Community trade with a view to the completion of the
internal market, and in particular its Article 5, by maintaining in force:
(i) an authorisation system for the import of fresh meat and
meat products;
(ii) an authorisation system for the import of raw eggs and raw
egg products;
(iii) an authorisation system for the import of unpasteurised milk and
dairy products processed from unpasteurised milk, and additional
requirements, and a prohibition of the marketing of imported dairy
products from unpasteurised milk; and
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(iv) an administrative practice of requiring importers to make a
declaration and obtain an approval for the import of treated egg and
dairy products.

I

LEGAL BACKGROUND

EEA LAW
1

Part II of the Agreement on the European Economic Area (“the EEA
Agreement” or “EEA”) is headed “Free movement of goods”.
Chapter 1 of Part II is headed “Basic principles” and comprises
Articles 8 to 16. Article 8 EEA reads:
1.

Free movement of goods between the Contracting Parties shall be
established in conformity with the provisions of this Agreement.

2.

...

3.

Unless otherwise specified, the provisions of this Agreement shall
apply only to:
(a) products falling within Chapters 25 to 97 of the Harmonized
Commodity Description and Coding System, excluding the
products listed in Protocol 2;
(b) products specified in Protocol 3, subject to the specific
arrangements set out in that Protocol.

2

Chapter 2 of Part II of the EEA Agreement is headed “Agricultural
and fishery products”, and comprises Articles 17 to 20. Article 17
EEA reads:
Annex I contains specific provisions and arrangements concerning
veterinary and phytosanitary matters.
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3

Article 18 EEA reads:
Without prejudice to the specific arrangements governing trade in
agricultural products, the Contracting Parties shall ensure that the
arrangements provided for in Articles 17 and 23(a) and (b), as they apply
to products other than those covered by Article 8(3), are not
compromised by other technical barriers to trade. Article 13 shall apply.

4

Article 13 EEA, which is referred to in Article 18 EEA, reads:
The provisions of Articles 11 and 12 shall not preclude prohibitions or
restrictions on imports, exports or goods in transit justified on grounds
of public morality, public policy or public security; the protection of
health and life of humans, animals or plants; the protection of national
treasures possessing artistic, historic or archaeological value; or the
protection of industrial and commercial property. Such prohibitions or
restrictions shall not, however, constitute means of arbitrary
discrimination or a disguised restriction on trade between the
Contracting Parties.

5

Chapter I of Annex I to the EEA Agreement contains provisions on
veterinary issues. Paragraphs 2 and 3 of the introductory part read:
2.

The provisions contained in this Chapter shall apply to Iceland,
except for the provisions concerning live animals, other than fish
and aquaculture animals, and animal products such as ova, embryo
and semen. When an act is not to apply or is to apply partly to
Iceland, it shall be stated in relation to the specific act.

…
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3.

Safeguard and protective measures
(a) If the Community or an EFTA State intends to adopt safeguard
measures against the other Contracting Parties, it shall inform
the other Parties without delay.
The proposed measures shall be notified without delay to each
Contracting Party and to both the EC Commission and the
EFTA Surveillance Authority.
Without prejudice to the possibility of putting the measures
into force immediately, consultations among the EC
Commission and the Parties concerned, at the request of any of
them, shall take place as soon as possible in order to find
appropriate solutions.
In case of disagreement, any of the Parties concerned may refer
the matter to the EEA Joint Committee. If an agreement cannot
be reached in this Committee, a Contracting Party may adopt
appropriate measures. Such measures shall be restricted to
what is strictly necessary to remedy the situation. Priority shall
be given to such measures as will least disturb the functioning
of the Agreement.
(b) …
(c) This paragraph applies also to Iceland for the areas referred to
in paragraph 2.

6

In Chapter I of Annex I to the EEA Agreement, Part 1.1 sets out the
basic texts concerning control matters. Point 1 in Part 1.1 refers to
Council Directive 89/662/EEC of 11 December 1989 concerning
veterinary checks in intra-Community trade with a view to the
completion of the internal market (OJ 1989 L 395, p. 13) (“the
Directive”), and to subsequent amendments to that directive. For the
purposes of the EEA Agreement, the Directive must be read with the
following adaptation:
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Article 9 shall not apply. Any reference to that Article shall constitute a
reference to paragraph 3 of the introductory Part.
7

The preamble to the Directive includes the following recitals:
[3] Whereas in the veterinary field frontiers are currently being used for
carrying out checks aimed at safeguarding public health and
animal health;
[4] Whereas the ultimate aim is to ensure that veterinary checks are
carried out at the place of dispatch only; whereas the attainment of this
objective implies the harmonization of the basic requirements relating to
the safeguarding of public health and animal health;
[5] Whereas with a view to the completion of the internal market,
pending the attainment of this objective, the emphasis should be placed
on the checks to be carried out at the place of dispatch and in organizing
those that could be carried out at the place of destination; whereas such
a solution would entail the suspension of veterinary checks at the
Community’s internal frontiers;
…
[7] Whereas in the State of destination spot veterinary checks could be
carried out at the place of destination; whereas, however, in the event of
a serious presumption of irregularity, the veterinary check could be
carried out while the goods are in transit;
...

8

Article 1 of the Directive reads:
Member States shall ensure that the veterinary checks to be carried out
on products of animal origin covered by the acts referred to in Annex A
or by Article 14 and which are intended for trade are no longer carried
out … at frontiers but are carried out in accordance with this Directive.
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9

Point (1) of Article 2 of the Directive sets out the
following definition:
‘Veterinary check’ means any physical check and/or administrative
formality which applies to the products referred to in Article 1 and which
is intended for the protection, direct or otherwise, of public or
animal health;

10 Chapter I of the Directive concerns “Checks at origin” and consists of
Articles 3 and 4. The first subparagraph of Article 3(1) reads:
Member States shall ensure that the only products intended for trade are
those referred to in Article 1 which have been obtained, checked, marked
and labelled in accordance with Community rules for the destination in
question and which are accompanied to the final consignee mentioned
therein by a health certificate, animal-health certificate or by any other
document provided for by Community veterinary rules.
11 The first sentence of Article 4(1) reads:
Member States of dispatch shall take the necessary measures to ensure
that operators comply with veterinary requirements at all stages of the
production, storage, marketing and transport of the products referred to
in Article 1.
12 Chapter II of the Directive concerns “Checks on arrival at the
destination”, and consists of Articles 5 to 8. Article 5(1)(a) requires
EEA States to implement the following measure:
The competent authority may, at the places of destination of goods,
check by means of non-discriminatory veterinary spot-checks that the
requirements of Article 3 have been complied with; it may take samples
at the same time.
Furthermore, where the competent authority of the Member State of
transit or of the Member State of destination has information leading it
to suspect an infringement, checks may also be carried out during the
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transport of goods in its territory, including checks on compliance as
regards the means of transport.
13 Articles 7 and 8 of the Directive lay down the measures to be taken if
the competent authority of the EEA State of destination establishes
the presence of agents responsible for a disease named in Directive
82/894/EEC, a zoonosis or disease, or any cause likely to constitute a
serious hazard to animals or humans. In such a case, protective
measures provided for in Article 9 may be applied. For the purposes
of the EEA Agreement, the reference to Article 9 constitutes a
reference to paragraph 3 in the introductory part of Chapter I of
Annex I to the EEA Agreement.
14 In Chapter I of Annex I to the EEA Agreement, Part 6.1 sets out the
basic texts concerning public health aspects of the exchange and
placing on the market of animal products. Following Joint
Committee Decision No 137/2007 of 26 October 2007 (OJ 2008 L 100,
p. 53), which entered into force on 1 May 2010, point 17 in Part 6.1
refers to Regulation (EC) No 853/2004 of the European Parliament
and of the Council of 29 April 2004 laying down specific hygiene
rules for food of animal origin (OJ 2004 L 139, p. 55). For the
purposes of the EEA Agreement, Regulation (EC) No 853/2004 must
be read together with, inter alia, the following adaptation:
In Article 8, the word “Norway” shall be added after the word “Sweden”;
15 Article 8 of Regulation (EC) No 853/2004 reads:
1.

Food business operators intending to place the following food of
animal origin on the market in Sweden or Finland shall comply with
the rules set out in paragraph 2 in respect of salmonella:
(a) meat from bovine and porcine animals …
(b) meat from poultry …
(c) eggs.
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2.

...

3.

In accordance with the procedure referred to in Article 12(2):

…
(b) the rules laid down in paragraph 2 in respect of any of the
foodstuffs referred to in paragraph 1 may be extended, in whole
or in part, to any Member State, or any region of a Member
State, that has a control programme recognised as equivalent
to that approved for Sweden and Finland in respect of the food
of animal origin concerned.
16 Article 10(8) of Regulation (EC) No 853/2004 reads:
A Member State may, of its own initiative and subject to the general
provisions of the Treaty, maintain or establish national rules:
(a) prohibiting or restricting the placing on the market within its
territory of raw milk or raw cream intended for direct human
consumption; …
17 In Chapter I of Annex I to the EEA Agreement, Part 7.1 sets out the
basic texts concerning measures relating to many sectors. Following
Joint Committee Decision No 134/2007 of 26 October 2007 (OJ 2008
L 100, p. 33), which entered into force on 1 May 2010, point 13 in Part
7.1 refers to Regulation (EC) No 178/2002 of the European Parliament
and of the Council of 28 January 2002 laying down the general
principles and requirements of food law, establishing the European
Food Safety Authority and laying down procedures in matters of food
safety (OJ 2002 L 31, p. 1).
18 Article 14(7) of Regulation (EC) No 178/2002 reads:
Food that complies with specific Community provisions governing food
safety shall be deemed to be safe insofar as the aspects covered by the
specific Community provisions are concerned.
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NATIONAL LAW
19 Article 10 of Act No 25/1993 on Animal Diseases and Preventive
Measures against them (Lög nr. 25/1993 um dýrasjúkdóma og varnir
gegn þeim) (“the Icelandic Act”) reads:
To prevent animal diseases from reaching the country it is prohibited to
import the following types of goods:
a.

Raw and lightly salted slaughter products, both processed and
non-processed, raw eggs …

Despite the provisions of paragraph 1 the Food and Veterinary Authority
is authorised to allow the import of products mentioned in items a to e, if
it is considered proven that they will not transmit infectious agents that
can cause animal diseases. The Minister [of Fisheries and Agriculture]
can decide by regulation that paragraph 1 shall not apply to certain
categories of the products listed therein, if the product is disinfected in
production or a special disinfection is performed before importation and
the product is accompanied with a satisfactory certificate of origin,
processing and disinfection. The Minister is authorised to prohibit by
regulation the import of products, irrespective of their origin, which
carry the risk of transmitting contamination agents that could cause
danger to the health of animals.
…
20 Regulation No 448/2012 of 23 May 2012 on Measures to prevent the
Introduction of Animal Diseases and Contaminated Products to
Iceland (Reglugerð nr. 448/2012 um varnir gegn því að dýrasjúkdómar
og sýktar afurðir berist til landsins) (“the Icelandic Regulation”) sets
out detailed provisions on the implementation of Article 10 of the
Icelandic Act.
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21 Article 3 of the Icelandic Regulation reads:
The importation to Iceland of the following animal products and
products that may carry infectious agents which cause diseases in
animals and humans is not permitted; cf. however, further details in
Chapter III:
a.

Raw meat, processed or unprocessed, chilled or frozen, as well as
offal and slaughter wastes, which have not been treated by heating,
so that the core temperature has reached 72°C for 15 seconds, or
other comparable treatment in the assessment of the Food and
Veterinary Authority.

…
e.

Untreated raw eggs, raw eggshells and raw egg products, which
have not been treated by heating so that the product has been
heated to 65°C for 5 minutes, or received other comparable
treatment in the assessment of the Food and Veterinary Authority.

f.

Unpasteurised milk and dairy products processed from
unpasteurised milk. However, up to 1 kg of cheese processed from
unpasteurised milk from approved establishments in the European
Economic Area may be imported for personal use. The Minister may
authorise the import of a larger quantity for the same purpose.

22 Article 4 of the Icelandic Regulation reads:
The Minister of Fisheries and Agriculture is authorized to allow the
import of products mentioned in Article 3, cf. Article 10 of [the Icelandic
Act] and subsequent amendments, having received recommendations
from the Food and Veterinary Authority, if it is considered proven that
they will not transmit infectious agents that can cause diseases in
animals and humans, and the conditions imposed for the import have
been fulfilled, see however Article 7.
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When an application is submitted for the first time to import a raw or
unsterilised product as referred to in the first paragraph, an importer
must provide the Ministry of Fisheries and Agriculture with the
necessary information on the product for consideration and approval
before the product is dispatched from the country of export.
An importer of raw products shall in all cases apply for a permit to the
Minister of Fisheries and Agriculture and submit, for the consideration
of the Food and Veterinary Authority, an import declaration,
information on the country of origin and production, the type of product
and producer, and the required certificates, as provided for in Article 5.
…
23 Article 5 of the Icelandic Regulation reads:
Imported foods which are listed under [Combined Nomenclature (CN)
Codes] 0202, 0203, 0204, 0207, 0208, 0210, 1601 and 1602[1] … which
the Minister has authorised for import to Iceland as referred to in
Article 4 and which have not received satisfactory heat treatment must
be accompanied by the following certificates:
…
c.

a certificate confirming that the products have been stored at a
temperature of at least -18°C for a month prior to
customs clearance;

…

1

0202: Meat of bovine animals, frozen; 0203: Meat of swine, fresh, chilled or frozen;
0204: Meat of sheep or goats, fresh, chilled or frozen; 0207: Meat and edible offal, of
the poultry of heading 0105, fresh, chilled or frozen; 0208: Other meat and edible meat
offal, fresh, chilled or frozen; 0210: Meat and edible meat offal, salted, in brine, dried
or smoked; edible flours and meals of meat or meat offal; 1601: Sausages and similar
products, of meat, meat offal or blood; food preparations based on these products;
1602: Other prepared or preserved meat, meat offal or blood.
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e.

an official certificate confirming that the products are free of
salmonella bacteria;

f.

animal meat products and by-products, dairy products and eggs
shall conform to the appropriate provisions of the current
regulation on food contaminants;

g.

the product shall be labelled in conformity with current rules on
labelling, advertising and promotion of foodstuffs.

…
Imported cheese under CN Codes 0406.2000 and 0406.3000 must have
received appropriate treatment so that the cheesecurd has been heat
treated at least to 48°C, the product must have been stored for at least
6 months at a temperature of not less than 10°C and a humidity of less
than 36%. The product must be accompanied by an official certificate of
origin and health, in the case of producers outside of the European
Economic Area, and confirmation that the product has received
appropriate treatment.
24 Regulation (EC) No 853/2004 was incorporated in Icelandic law by
Regulation No 104/2010 of 25 January 2010 (“Icelandic Regulation
No 104/2010”). Following an amendment by Regulation No 850/2012
of 18 October 2012, Article 7a of Icelandic Regulation
No 104/2010 reads:
In accordance with the provisions of Regulation (EC) No 853/2004, as
amended, the following provisions shall apply with regard to the placing
on the market of raw milk and raw cream, intended for distribution on
the market, for direct human consumption:
Milk that is distributed to consumers shall be pasteurised and packaged
in consumer packaging. Dairy products shall be produced from
pasteurised milk.
…
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II

FACTS AND PRE-LITIGATION PROCEDURE

25 By letter of 12 December 2011, ESA informed the Icelandic
Government that it had received a complaint against Iceland in
which it was alleged that, by maintaining a ban on the importation
of meat into Iceland without reference to scientific evidence or a
relevant risk assessment, Iceland had failed to comply with its
obligations under the EEA Agreement. ESA invited Iceland to provide
information on the rules governing the importation of meat in
Iceland, as well as to provide detailed information in support of the
claim that these arrangements are justified under Article 13 EEA.
26 On 12 March 2012, Iceland replied to ESA’s request. Iceland
considered that the rules governing the importation of meat in
Iceland were justified both under Article 13 EEA and the
precautionary principle.
27 On 12 June 2012, ESA requested additional clarifications concerning
the justifications presented by Iceland. The Icelandic Government
replied on 5 September 2012.
28 On 12 February 2013, ESA sent a letter to Iceland in which it
presented its preliminary conclusion that Article 10 of the Icelandic
Act and Articles 3, 4 and 5 of the Icelandic Regulation are in breach
of Article 5 of the Directive and/or Article 18 EEA. ESA did not
consider the measures justified under Article 13 EEA.
29 On 27 May 2013, Iceland replied to ESA’s letter. Iceland argued that
the Directive applied differently to Iceland in comparison with the
Member States of the European Union. Since Iceland was not a party
to the Common Agricultural Policy and agriculture was excluded
from the scope of the EEA Agreement, there was no basis for
requiring Iceland to ensure the free movement of agricultural
products in the same way as within the European Union.
Furthermore, Iceland referred to the higher risk of infection of its
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livestock due to Iceland’s geographic isolation. Iceland argued that
Article 13 EEA must be given a wider interpretation in cases
regarding agricultural products than for other products in general.
30 On 30 October 2013, ESA sent a letter of formal notice to Iceland
concluding that Iceland had failed to comply with its obligations
under Article 5 of the Directive by maintaining in force an
authorisation system for, inter alia, fresh meat and meat products
such as that laid down in Article 10 of the Icelandic Act and
Articles 3, 4 and 5 of the Icelandic Regulation. Alternatively, the
authorisation system constituted a technical barrier to trade that
compromised the relevant arrangements in Annex I to the EEA
Agreement and was thus in breach of Article 18 EEA. ESA considered
that Iceland had not demonstrated that the measures were justified
in accordance with Article 13 EEA.
31 On 27 February 2014, Iceland replied to the letter of formal notice.
Iceland contended in particular that the Directive had not fully
harmonised veterinary checks in the EEA. In Iceland’s view, the
Directive could not be read as excluding systematic controls at the
border. The measures applied by Iceland served an objective that lay
beyond the Directive’s purpose, namely to protect Iceland from
pathogens that were common in Europe but unknown in Iceland.
32 On 25 March 2014, Iceland submitted two risk assessments in
support of its reply to the letter of formal notice.
33 On 27 June 2014, in response to a follow-up letter to a meeting held
in Iceland on 19 May 2014, Iceland sent a letter to ESA providing
clarifications on the Icelandic legislation.
34 On 8 October 2014, ESA delivered a reasoned opinion, maintaining
its conclusions in the letter of formal notice. Pursuant to the second
paragraph of Article 31 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of
Justice (“SCA”), ESA required Iceland to take the necessary measures
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to comply with the reasoned opinion within two months following
the notification, that is no later than 8 December 2014. Upon a
request from Iceland, the deadline for complying with the reasoned
opinion was extended to 8 February 2015.
35 On 24 February 2015, Reykjavík District Court (Héraðsdómur
Reykjavíkur) decided to request an advisory opinion from the Court
on the compatibility with EEA legislation of the Icelandic import
regime for meat products, in a case pending before it between the
meat distribution company Ferskar kjötvörur ehf. and the Icelandic
State concerning a claim for damages arising from the authorities’
refusal to allow the import of a consignment of fresh bovine meat.
The request was sent by a letter of 22 May 2015, and registered at the
Court as Case E-17/15 on 16 June 2015. In light of these events, ESA
decided to postpone the further handling of the case.
36 In the context of the proceedings in the complaint concerning
imports of raw meat, ESA noted that similar restrictions applied to
egg and dairy products. On 21 October 2015, ESA sent a letter to
Iceland with a preliminary conclusion that Iceland had failed to
comply with Article 5 of the Directive, or alternatively Article 18
EEA, by maintaining in force an authorisation system for the import
of raw eggs and dairy products and additional requirements, as well
as a prohibition of the marketing of imported dairy products
processed from unpasteurised milk, and by requiring importers to
make a declaration and obtain approval for the import of treated egg
and dairy products.
37 On 1 February 2016, the Court rendered its advisory opinion in Case
E-17/15 Ferskar kjötvörur.2 This case is substantially similar to the
joined cases at hand. The Court held that an EEA State’s discretion
to set rules on the importation of raw meat products may be limited

2

Case E-17/15 Ferskar kjötvörur [2016] EFTA Ct. Rep. 4.
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by provisions incorporated into an Annex to the EEA Agreement.
Moreover, the Court held that it is not compatible with the
provisions of the Directive for an EEA State to enact rules
demanding that an importer of raw meat products applies for a
special permit before the products are imported, and requiring the
submission of a certificate confirming that the meat has been stored
frozen for a certain period prior to customs clearance.
38 On 10 February 2016, ESA invited Iceland to provide information on
how it intended to comply with the Court’s advisory opinion. On
9 March 2016, Iceland replied that it was in the process of evaluating
possible adjustments to the authorisation system.
39 On 20 April 2016, ESA sent a letter of formal notice in the case
concerning egg and dairy products, maintaining the view set out in
its letter of 21 October 2015.
40 On 13 July 2016, Iceland replied to ESA’s letter of formal notice.
Iceland referred to the legal arguments presented in the reply to
ESA’s letter of formal notice in the case concerning meat products.
Reference was also made to the Court’s advisory opinion in Case
E-17/15. Iceland considered that it should wait for the procedure
before the national courts to be concluded before taking
further steps.
41 On 14 September 2016, ESA delivered a reasoned opinion in the case
concerning egg and dairy products, and maintained its main
conclusions from the letter of formal notice. Pursuant to the second
paragraph of Article 31 SCA, ESA required Iceland to take the
measures necessary to comply with the reasoned opinion within two
months from the notification, that is, no later than 14 November
2016. Upon a request from Iceland, the deadline for complying with
the reasoned opinion was extended to 14 December 2016.
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42 On 18 November 2016, Reykjavík District Court gave judgment in the
main proceedings in Case E-17/15. The District Court found in favour
of Ferskar kjötvörur ehf. and ordered the Icelandic State to pay
damages. The Icelandic State has appealed against that judgment.
43 On 14 December 2016, Iceland replied to ESA’s reasoned opinion in
the case concerning egg and dairy products. Iceland maintained its
position and provided additional comments.
44 As Iceland continued to maintain the national provisions in question
at the deadlines set for response to each of the reasoned opinions,
ESA decided on 20 December 2016 to bring both matters before
the Court.

III PROCEDURE AND FORMS OF ORDER SOUGHT BY THE PARTIES
45 By an application registered at the Court on 1 February 2017 as
Case E-2/17, ESA brought an action under the second paragraph of
Article 31 SCA, seeking a declaration that:
1.

By maintaining in force (i) an authorisation system for the import of
raw eggs and raw egg products such as the one laid down in
Article 10 of Act No 25/1993 and Articles 3 (e) and 4 of Regulation
(IS) No 448/2012; (ii) an authorisation system for the import of
unpasteurised milk and dairy products processed from
unpasteurised milk and additional requirements, such as laid down
in Article 10 of Act No 25/1993 and Articles 3 (f), 4 and 5 of
Regulation (IS) No 448/2012, and a prohibition of the marketing of
imported dairy products processed from unpasteurised milk, such
as laid down in Article 7a of Regulation (IS) No 104/2010; and
(iii) an administrative practice of requiring importers to make a
declaration and obtain an approval for the import of treated egg
and dairy products, such as the one established in the context of the
application of Regulation (IS) No 448/2012, Iceland has failed to
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fulfil its obligations arising from the Act referred to at Point 1.1.1 of
Chapter I of Annex I to the EEA Agreement, Council Directive
89/662/EEC of 11 December 1989 concerning veterinary checks in
intra-Community trade with a view to the completion of the internal
market as amended and as adapted to the EEA Agreement by
Protocol 1 thereto and by the sectoral adaptions in Annex I thereto,
and in particular Article 5 of that directive.
2.

Iceland bears the costs of the proceedings.

46 By another application registered at the Court on 1 February 2017 as
Case E3/17, ESA brought an action under the second paragraph of
Article 31 SCA, seeking a declaration that:
1.

By maintaining in force an authorisation system for fresh meat and
meat products, such as laid down in Article 10 of Act No. 25/1993
and Articles 3, 4 and 5 of Regulation (IS) No. 448/2012, Iceland has
failed to fulfil its obligations arising from the Act referred to at
Point 1.1.1 of Chapter I of Annex I to the EEA Agreement, Council
Directive 89/662/EEC of 11 December 1989 concerning veterinary
checks in intra-Community trade with a view to the completion of
the internal market as amended and as adapted to the EEA
Agreement by Protocol 1 thereto and by the sectoral adaptions in
Annex I thereto, and in particular Article 5 of that directive.

2.

Iceland bears the costs of the proceedings.

47 On 10 April 2017, the defendant lodged its defence in Cases E-2/17
and E-3/17, requesting the Court, in both cases, to dismiss the
application and order ESA to pay the costs of the proceedings.
48 On 24 April 2017, the Court informed the parties that it considered
joining Cases E2/17 and E-3/17 for the purpose of the written and
oral procedure and the final judgment. By emails of 25 April and
2 May 2017, respectively, the applicant and the defendant informed
the Court that they had no objections to this course of action.
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49 On 11 May 2017, the Court decided, pursuant to Article 39 of the
Rules of Procedure, to join Cases E-2/17 and E-3/17 for the purposes
of the remainder of the written procedure, the oral procedure and
the final judgment. The parties were informed of this decision by a
letter of 12 May 2017.
50 On 15 June 2017, ESA submitted its reply. On 20 July 2017, Iceland
submitted its rejoinder.

IV WRITTEN PROCEDURE BEFORE THE COURT
51 Written arguments have been received from the parties:

V

–

the applicant, represented by Carsten Zatschler, Maria
Moustakali and Ingibjörg Ólöf Vilhjálmsdóttir, acting as Agents;

–

the defendant, represented by Helga Hauksdóttir, Director
General, Ministry of Foreign Affairs, Sigurgeir Þorgeirsson,
Senior Adviser, Ministry of Industries and Innovation, acting as
Agents, and Jóhannes Karl Sveinsson, advocate, acting as
Counsel.

SUMMARY OF THE ARGUMENTS AND OBSERVATIONS SUBMITTED TO THE
COURT

THE APPLICANT
INTRODUCTORY OBSERVATIONS
52 The applicant contends that the authorisation system and the
additional requirements imposed by the Icelandic legislation on
imports of fresh meat and meat products, raw eggs and egg products
and dairy products are not compatible with Article 5 of the Directive,
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as they constitute veterinary checks going beyond the controls
permitted at the place of destination.
53 The applicant submits that, under Articles 3 to 5 of the Directive,
veterinary checks are to take place at the place of dispatch. The
competent authority at the place of destination may only carry out
non-discriminatory spot-checks to verify compliance with the
requirements of EEA legislation. By these provisions, the Directive
has exhaustively harmonised the veterinary checks that can take
place in the State of destination. This detailed and harmonised
system of health inspections replaces all other inspection systems
existing within the State of destination.3
54 The applicant submits that since the Directive has exhaustively
harmonised veterinary checks that may take place in the State of
destination, Article 13 EEA cannot be invoked to justify the
measures in the case at hand.4
55 The applicant submits that the Directive’s provisions on veterinary
checks on products of animal origin apply in conjunction with an

3

4

Reference is made to Ferskar kjötvörur, cited above, paragraphs 65 and 66, and the
judgments in Commission v Germany, 186/88, EU:C:1989:601; Ligur Carni and Others,
C-277/91, C-318/91 and C-319/91, EU:C:1993:927, paragraph 26; Commission v Germany,
C-102/96, EU:C:1998:529; Danske Slagterier, C445/06, EU:C:2009:178; and Commission v
Sweden, C-111/03, EU:C:2005:619, paragraph 51.
Reference is made to Ferskar kjötvörur, cited above, paragraph 76, and the judgments in
Commission v Portugal, C-52/92, EU:C:1993:216, paragraph 17, and Denkavit
Futtermittel, 251/78, EU:C:1979:252.
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extensive set of rules, known as the Hygiene Package.5 These rules
harmonise, for instance, the conditions according to which risks are
managed. According to Article 14(7) of Regulation (EC) No 178/2002,
food that complies with specific EEA law provisions governing food
safety shall be deemed to be safe insofar as the aspects covered by
the specific EEA law provisions are concerned.
56 In the view of the applicant, a reference to Article 114 of the Treaty
on the Functioning of the European Union (“TFEU”) is of no avail to
the defendant, as the EEA Agreement contains no such provision.
Apart from a safeguard clause, no adaptations were made to the
Directive when it was incorporated. It therefore fully applies to
Iceland. Since the Icelandic measures are not temporary and have
not followed the special procedure for safeguard measures set out in
the Introductory Part to Chapter I of Annex I to the EEA Agreement,
the safeguard clause cannot be invoked.
57 The applicant submits that a distinction between veterinary checks
and substantive requirements cannot be made.6 Moreover, the fact
that the EU Common Agricultural Policy does not apply in the EEA is

5

6

Regulation (EC) No 178/2002; Regulation (EC) No 852/2004 of the European
Parliament and of the Council of 29 April 2004 on the hygiene of foodstuffs (OJ 2004
L 139, p. 1), referred to at point 16 in Part 6.1 in Chapter I of Annex I to the EEA
Agreement; Regulation (EC) No 853/2004; Regulation (EC) No 854/2004 of the
European Parliament and of the Council of 29 April 2004 laying down specific rules for
the organisation of official controls on products of animal origin intended for human
consumption (OJ 2004 L 139, p. 206), referred to at point 12 in Part 1.1 in Chapter I of
Annex I to the EEA Agreement; Regulation (EC) No 882/2004 of the European
Parliament and of the Council of 29 April 2004 on official controls performed to ensure
the verification of compliance with feed and food law, animal health and animal
welfare rules (OJ 2004 L 165, p. 1), referred to at point 11 in Part 1.1 in Chapter I of
Annex I to the EEA Agreement; and Commission Regulation (EC) No 2073/2005 of
15 November 2005 on microbiological criteria for foodstuffs (OJ 2005 L 338, p. 1),
referred to at point 52 in Part 6.2 in Chapter I of Annex I to the EEA Agreement.
Reference is made to Ferskar kjötvörur, cited above, paragraph 70.
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irrelevant as the EEA Agreement contains specific arrangements
concerning agricultural products.7
58 The applicant submits that the application of the precautionary
principle must follow the guidelines provided by the Court and the
ECJ.8 Iceland has not provided information that could establish a
scientific uncertainty. It follows from consistent case law that
preventive measures cannot be based on a purely hypothetical
approach to the risk, founded on mere conjecture that has not been
scientifically verified.9 Moreover, precautionary measures must be of
a provisional nature, pending the development of scientific
knowledge.10 The applicant submits that the Icelandic measures do
not satisfy these requirements and cannot therefore be justified as
precautionary measures. The applicant also points out the
inconsistency in allowing private individuals to import up to 1 kg of
cheese produced from unpasteurised milk, while prohibiting all
other imports of such products.

(I) FRESH MEAT AND MEAT PRODUCTS
59 The applicant observes that Article 10 of the Icelandic Act, read in
conjunction with Articles 3 to 5 of the Icelandic Regulation, imposes
a system of import authorisation for fresh meat and meat products. A

7
8

9

10

Reference is made to Ferskar kjötvörur, cited above, paragraph 42.
Reference is made to Case E-3/00 ESA v Norway [2000-2001] EFTA Ct. Rep. 73,
paragraphs 26, 30 and 32, and the judgments in Commission v France, C-333/08,
EU:C:2010:44, paragraph 92, and Afton Chemical, C-343/09, EU:C:2010:419,
paragraph 60.
Reference is made to the judgments in Pfizer Animal Health v Council, T-13/99,
EU:T:2002:209, paragraph 143, Commission v France, cited above, paragraph 91, and
Monsanto Agricoltura Italia and Others, C-236/01, EU:C:2003:431, paragraph 106.
Reference is made to the judgments in Agrarproduktion Staebelow, C-504/04,
EU:C:2006:30, paragraph 40, and France v Commission, C-601/11, EU:C:2013:465,
paragraph 110, and to the Communication from the Commission of 2 February 2000 on
the precautionary principle (COM(2000) 1 final12.02.2000), p. 1.
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special permit is required for the import of fresh meat and meat
products, systematically and for each consignment. The applicant
stresses that in Ferskar kjötvörur the Court already concluded that
this system is incompatible with the Directive, as it constitutes a
veterinary check going beyond the controls permitted at the place of
destination. This conclusion is also supported by two judgments of
the Court of Justice of the European Union (“ECJ”).11 Therefore, the
authorisation system for the import of fresh meat and meat products
is in breach of the Directive.
60 In addition, the applicant contends that the authorisation system for
import of fresh meat and meat products obliges the importer to fulfil
certain requirements that go beyond ensuring that the products have
been obtained, checked, marked and labelled in accordance with EEA
rules. The obligations on importers to demonstrate that the raw
meat products have been frozen for 30 days at -18°C, that they are
free from salmonella, that they conform to the current legislation on
food contaminants, and that they are labelled in conformity with the
rules on labelling, advertising and promotion of foodstuffs, as
required under Article 5(c), (e), (f) and (g) of the Icelandic Regulation,
do not find their basis in EEA legislation. They constitute veterinary
checks going beyond the checks allowed under Article 5 of
the Directive.
61 In particular, ESA notes that the freezing requirement was
specifically addressed by the Court in Ferskar kjötvörur and held to be
incompatible with the Directive.12 As regards the salmonella
certificate, ESA points out that, while Iceland has submitted to ESA a
National Control Programme for salmonella in poultry and poultry

11
12

Reference is made to the judgments in Commission v Germany (C-186/88) and
Commission v Sweden, both cited above.
Reference is made to Ferskar kjötvörur, cited above, paragraph 72, and point 2 of the
operative part.
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products, it has not applied for a recognition of equivalence to the
control programmes approved for Finland and Sweden. Iceland may
therefore not apply additional guarantees in respect of salmonella as
provided for in Article 8(3)(b) of Regulation (EC) No 853/2004.
Moreover, the EEA legislation on food contaminants13 and on the
labelling of foodstuffs14 does not contain any provisions giving EEA
States a legal basis to impose on importers the completion of a
systematic procedure to demonstrate that food products conform to
the current legislation on food contaminants or labelling.

(II) RAW EGGS AND RAW EGG PRODUCTS
62 The applicant observes that Article 10 of the Icelandic Act, read in
conjunction with Articles 3 to 5 of the Icelandic Regulation, imposes
a system of import authorisation for raw eggs and egg products. That
system is similar to the one for fresh meat and meat products.
Therefore, the authorisation system for the import of raw eggs and
egg products breaches Article 5 of the Directive as it constitutes a
veterinary check going beyond the controls permitted at the place
of destination.

(III) UNPASTEURISED MILK AND DAIRY PRODUCTS PROCESSED FROM
UNPASTEURISED MILK
63 The applicant observes that Article 10 of the Icelandic Act, read in
conjunction with Articles 3 to 5 of the Icelandic Regulation, imposes

13

14

Council Regulation (EEC) No 315/93 of 8 February 1993 laying down Community
procedures for contaminants in food (OJ 1993 L 37, p. 1) and Commission Regulation
(EC) No 1881/2006 of 19 December 2006 setting maximum levels for certain
contaminants in foodstuffs (OJ 2006 L 364, p. 5), referred to at point 54f and 54zzzz,
respectively, of Chapter XII of Annex II to the EEA Agreement.
Regulation (EU) No 1169/2011 of the European Parliament and of the Council of
25 October 2011 on the provision of food information to consumers … (OJ 2011 L 304,
p. 18), referred to at point 86 of Chapter XII of Annex II to the EEA Agreement.
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a system of import authorisation for unpasteurised milk and dairy
products processed from unpasteurised milk. A special permit is
required for the import of these products, systematically and for
each consignment. Article 5 imposes additional requirements
concerning certain cheeses. Moreover, Article 7a of Icelandic
Regulation No 104/2010 prohibits the marketing for direct
consumption of imported dairy products processed from
unpasteurised milk.
64 The applicant observes that Article 10(8)(a) of Regulation (EC)
No 853/2004 allows EEA States to maintain national rules
prohibiting the placing on the market of raw milk or raw cream
intended for direct human consumption. However, the Icelandic
authorisation system goes beyond what is permitted by this
provision, as it covers raw milk irrespective of its use, as well as dairy
products processed from raw milk. Referring in particular to
recital 23 in the preamble to Regulation (EC) No 853/2004, as well as
to the harmonised framework of which that regulation forms part,15
the applicant rejects the defendant’s argument that Article 10(8)(a)
of that regulation extends to all dairy products processed from
raw milk.
65 As regards the defendant’s argument that dairy products made of
unpasteurised milk pose the same risks as unpasteurised milk, the
applicant submits that the legislative authorities made a deliberate
choice not to include dairy products in Article 10(8)(a) of Regulation
(EC) No 853/2004. This choice cannot be made subject to a wide
interpretation. Moreover, Iceland has not provided factual or
scientific elements to substantiate its argument, nor has it provided
other justifications in light of the harmonised rules.

15

In particular Regulation (EC) No 854/2004 and Regulation (EC) No 2073/2005.
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66 The applicant therefore contends that the authorisation system and
the related prohibition on the marketing of imported dairy products
processed from unpasteurised milk cannot be based on Article 10(8)
(a) of Regulation (EC) No 853/2004. In view of the Ferskar kjötvörur
judgment, it is not compatible with Directive.

(IV) TREATED EGG AND DAIRY PRODUCTS
67 The applicant observes that importers of treated egg and dairy
products are not subject to the authorisation system. However, it has
been confirmed by the defendant that they still have to make a
declaration and obtain the approval of the Food and Veterinary
Authority in order to obtain customs clearance. In view of the
Ferskar kjötvörur judgment and relevant ECJ case law, the applicant
contends that this obligation to make a declaration and obtain
approval goes beyond the checks allowed under Article 5 of the
Directive. The administrative practice is therefore incompatible with
the Directive.

THE DEFENDANT
INTRODUCTORY OBSERVATIONS
68 The defendant submits that, given the centuries of virtual isolation
of the Icelandic animal population from the outside world, the
import of live animals to Iceland would entail a particularly high risk
as regards diseases against which the Icelandic animal population
has not developed immunity. That is why Annex I to the EEA
Agreement specifies that the provisions on import of live animals do
not apply to Iceland. However, animal health and public health can
be put at risk also by raw meat, as shown by two scientific reports
submitted during the pre-litigation proceedings. Against that
background, Iceland has restricted the import of raw meat and meat
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products. The same rationale applies to the restrictions concerning
raw eggs and egg products, as well as unpasteurised milk and dairy
products processed from unpasteurised milk.
69 The defendant submits that the restrictive measures at issue are
within the scope of Article 18 EEA by virtue of its reference to
Article 13 EEA. The defendant is therefore permitted to enact
national rules that prohibit or restrict trade of goods with the aim of
protecting the life and health of human and animals.
70 The defendant points out that agricultural products do not fall under
the EEA Agreement and do not benefit from the general principle of
free movement of goods within the EEA. The EU Common
Agricultural Policy does not apply within the EEA. Therefore, the
EFTA States do not have access to any common resources available to
the EU pillar if there is an outbreak of a disease.
71 The defendant nevertheless observes that Chapter 2 of the EEA
Agreement provides for further liberalisation in the trade of
agricultural products, allowing for special arrangements to be agreed
for those products without extending the EEA Agreement to cover
them. In these situations, Article 18 EEA provides that such
arrangements may not be compromised by other technical barriers
to trade. Moreover, that provision expressly states that Article 13
EEA shall apply.
72 The defendant stresses that, under Article 114 TFEU, EU Member
States may under certain conditions adopt different or additional
measures to those required under directives adopted. Although the
EEA Agreement does not contain safeguard provisions similar to
Article 114(4) and (5) TFEU, the EFTA States cannot have fewer
rights than EU Member States to maintain pre-existing national
provisions on an assessment of risk different from that accepted by
the EU legislature. In the context of Article 18 EEA, Article 13 EEA
must be applied to allow for at least the same protection as exists in
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the EU pillar. ESA is therefore obliged to assess, based on Articles 18
and 13 EEA, whether Iceland has provided justifications for the
measures at hand. In case of uncertainty as to the precise danger to
animal or human health, the precautionary principle must apply.16

(I) FRESH MEAT AND MEAT PRODUCTS
73 The defendant submits that the obligation to provide a so-called
freezing certificate does not seek to discourage imports of meat to
Iceland, nor does it have such an effect in practice. More importantly,
it does not imply a double check of compliance with Article 3 of the
Directive, in addition to the checks carried out in the State of
dispatch. The certificate seeks to take care of the very special
situation in Iceland, which is an objective that lies beyond the EEA
rules. The “freezing requirement” is a substantive requirement, not a
“physical check and/or administrative formality which applies to the
products”. The Directive is concerned with checks and not
substantive requirements. The two ECJ judgments referred to by the
applicant in this regard do not support the argument that
substantive requirements fall under the scope of the Directive.
Consequently, the defendant is entitled to invoke Article 13 EEA.
74 As regards the salmonella certificate, the defendant submits that
figures from the European Food Safety Authority (“EFSA”) show that
the precautionary measures applied by Iceland are efficient and
protect important health interests. The defendant is empowered
pursuant to Articles 13 and 18 EEA to require an importer to submit
an official certificate confirming that the products are salmonellafree. The measures are effective, necessary and proportionate, and
aim to protect important interests against an unacceptable risk.
Moreover, the defendant submits that the obligations to demonstrate

16

Reference is made to ESA v Norway, cited above, paragraph 26.
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that the products conform to the legislation on food contaminants
and labelling do not constitute veterinary checks within the
meaning of the Directive.

(II) RAW EGGS AND EGG PRODUCTS
75 The defendant stresses the importance of preventing transmission of
salmonella bacteria and maintaining the exceptional status Iceland
currently enjoys in that regard. Salmonella can be transferred to
humans through consumption of raw or undercooked eggs. Some EU
Member States where the prevalence of salmonella is very low have
been entitled under Regulation (EC) No 853/2004 to apply strict
national control programmes, including requiring a certificate that
the products are salmonella-free before sending consignments to
those Member States.
76 The defendant submits that Regulation (EC) No 853/2004 entails
considerable flexibility for national authorities to regulate and
monitor untreated eggs and egg products. The vast reforms within
the EU in recent years illustrate that the measures applied by Iceland
are necessary, effective and proportionate to their objective.

(III) UNPASTEURISED MILK AND DAIRY PRODUCTS PROCESSED FROM
UNPASTEURISED MILK
77 The defendant submits that the logical reading of Article 10(8)(a) of
Regulation (EC) No 853/2004 is that dairy products made of raw milk
may also be prohibited. Scientific evidence shows that dairy products
made from raw milk pose the same and even greater risk to health
than raw drinking milk.
78 In any case, the defendant submits that, to the extent that its
prohibition goes beyond Article 10(8)(a) of Regulation (EC)
No 853/2004, it is justified under Article 13 EEA. There are no
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exhaustive harmonisation obligations as regards the marketing of
raw milk or milk products. All EEA States therefore have considerable
discretion to regulate on the basis of their own risk assessment.
Neither the prohibition on import and marketing nor the exemptions
from the prohibition constitutes a veterinary check within the
meaning of the Directive. Instead, they are substantive
requirements. Finally, other legislation indicates that there is no
exhaustive harmonisation of the hygiene rules for food of animal
origin and the controls applicable to foodstuffs, and that checks may
in some cases take place outside the scope of the Directive.17

(IV) TREATED EGG AND DAIRY PRODUCTS
79 The defendant notes that an importer of eggs and egg products, as
well as milk and dairy products, must submit data to prove that the
products have been treated (pasteurised). No licence is required but
the importer must confirm that its products comply with national
regulations on treatment of such products.
Per Christiansen
      Judge-Rapporteur

17

Reference is made to Article 6(1) and (2) of Council Directive 2002/99/EC of
16 December 2002 laying down the animal health rules governing the production,
processing, distribution and introduction of products of animal origin for human
consumption (OJ 2003 L 18, p. 11), referred to at point 6a of Part 5.1 in Chapter 1 of
Annex I to the EEA Agreement. That directive does not apply to Iceland.
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Summary of the Judgment
1

It follows from Article 8(3) EEA that the product coverage of the EEA
Agreement does not include fish and other marine products “unless
otherwise specified”. The reason for excluding certain goods from
the general scope of the EEA Agreement is that the Contracting
Parties wished to maintain freedom to decide on their respective
regulations for these products unaffected by the rules contained in
the EEA Agreement.

2

Although the fisheries sector was excluded from the general scope of
the EEA Agreement, the Contracting Parties agreed on special
provisions for fish and other marine products. This follows from
Article 20 EEA, which states that the provisions and arrangements
applicable to such products are set out in Protocol 9 EEA.
Accordingly, fish and other marine products are regulated by that
protocol. According to Article 4(1) of that protocol, State aid to the
fisheries sector that distorts competition shall be abolished.

3

In the field of State aid, the competence of the EFTA Surveillance
Authority (“ESA”) is laid down in Article 1 of Protocol 26 EEA and
Article 24 of the Surveillance and Court Agreement. The wording of
these provisions suggests that they are intended to be exhaustive
with regard to ESA’s competence to perform surveillance of State aid.
The lack of reference to Protocol 9 EEA reflects the intention of the
Contracting Parties not to equip ESA with powers to perform State
aid surveillance in the fisheries sector. Were ESA to be granted such
surveillance competence, a reference to Protocol 9 EEA would indeed
have been necessary.

4

The contested decision, whereby ESA refused to investigate aid to
the fisheries sector, was therefore based on a correct interpretation
of the relevant law. The application seeking the annulment of the
contested decision was therefore dismissed.
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Judgment of the Court
27 November 2017
(Action for annulment of a decision of the EFTA Surveillance Authority – State aid –
Fish and other marine products – Material scope of the EEA Agreement – Protocol 9 –
Surveillance competence)

In Case E-12/16,
Marine Harvest ASA, represented by Torben Foss and Kjetil
Raknerud, advocates,
— applicant,

supported by the Federation of Norwegian Industries (Norsk
Industri), represented by Tore M. Sellæg, advocate,
— intervener,

«V»
EFTA Surveillance Authority, represented by Carsten Zatschler, Maria
Moustakali, Michael Sánchez Rydelski, and Ingibjörg Ólöf
Vilhjálmsdóttir, members of its Department of Legal & Executive Affairs,
acting as Agents,
— defendant,

supported by the Kingdom of Norway, represented by Dag Sørlie Lund,
Senior Adviser, Department of Legal Affairs, Ministry of Foreign Affairs,
and Ketil Bøe Moen, advocate, Attorney General’s Office (Civil Affairs),
acting as Agents,
— intervener,
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APPLICATION for the annulment of the EFTA Surveillance Authority’s
Decision of 27 July 2016 in ESA Case No 79116, and for a declaration that
the EFTA Surveillance Authority has the competence and obligation to
carry out surveillance of State aid to the fisheries sector.

The Court
composed of: Carl Baudenbacher, President, Per Christiansen (JudgeRapporteur), and Páll Hreinsson, Judges,
Registrar: Gunnar Selvik,
having regard to the written arguments of the parties and the
interveners and the written observations of the Icelandic Government,
represented by Jóhanna Bryndís Bjarnadóttir, Counsellor, Ministry for
Foreign Affairs, Haraldur Steinþórsson, Legal Officer, Ministry of Finance
and Economic Affairs, Erna Jónsdóttir, Legal Officer, Ministry of
Industries and Innovation, acting as Agents, and Lilja Ólafsdóttir,
attorney-at-law, acting as Counsel; and the European Commission (“the
Commission”), represented by Viktor Bottka and Marketá Šimerdová,
members of its Legal Service, acting as Agents,
having regard to the Report for the Hearing,
having heard oral argument of Marine Harvest ASA (“Marine Harvest” or
“the applicant”), represented by Torben Foss and Kjetil Raknerud; the
EFTA Surveillance Authority (“ESA” or “the defendant”), represented by
Michael Sánchez Rydelski and Ingibjörg Ólöf Vilhjálmsdóttir; Norway,
represented by Dag Sørlie Lund; the Icelandic Government, represented
by Jóhanna Bryndís Bjarnadóttir, Haraldur Steinþórsson, and Erna
Jónsdóttir; and the Commission, represented by Viktor Bottka and
Marketá Šimerdová, at the hearing on 26 September 2017,
gives the following
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Judgment
I

INTRODUCTION

1

On 27 July 2016, in response to a complaint from Marine Harvest,
ESA adopted a decision in Case No 79116 (“the contested decision”)
concluding that State aid to the fisheries sector is excluded from its
competence and that such State aid is to be assessed instead by the
Contracting Parties to the Agreement on the European Economic
Area (“EEA” or “the EEA Agreement”).

2

By its application, Marine Harvest seeks the annulment of the
contested decision. The application is based on two pleas. By its first
plea, the applicant submits that the contested decision is based on a
wrongful interpretation of the relevant sources of law, erroneously
leading ESA to believe it had no competence to perform State aid
surveillance in the fisheries sector. By its second plea, the applicant
argues that, since ESA has the necessary competence and an
obligation to carry out surveillance of State aid to the fisheries sector
pursuant to Article 62 EEA, the contested decision represents an
infringement of ESA’s obligations under Article 62(1) EEA.

II

LEGAL BACKGROUND

EEA LAW
3

Article 1(1) and Article 1(2)(e) EEA read:
1.

The aim of this Agreement of association is to promote a continuous
and balanced strengthening of trade and economic relations
between the Contracting Parties with equal conditions of
competition, and the respect of the same rules, with a view to
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creating a homogeneous European Economic Area, hereinafter
referred to as the EEA.
2.

In order to attain the objectives set out in paragraph 1, the
association shall entail, in accordance with the provisions of
this Agreement:
…
(e) the setting up of a system ensuring that competition is not
distorted and that the rules thereon are equally respected; …

4

Article 8(3) EEA reads:
Unless otherwise specified, the provisions of this Agreement shall apply
only to:
(a) products falling within Chapters 25 to 97 of the Harmonized
Commodity Description and Coding System, excluding the products
listed in Protocol 2;
(b) products specified in Protocol 3, subject to the specific arrangements
set out in that Protocol.

5

Article 20 EEA reads:
Provisions and arrangements that apply to fish and other marine
products are set out in Protocol 9.

6

Article 61 EEA regulates the prohibition on State aid and the
exceptions made for certain types of aid that is or may be compatible
with the functioning of the EEA Agreement. The first
paragraph reads:
Save as otherwise provided in this Agreement, any aid granted by EC
Member States, EFTA States or through State resources in any form
whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall,
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in so far as it affects trade between Contracting Parties, be incompatible
with the functioning of this Agreement.
7

Article 62 EEA reads:
1.

All existing systems of State aid in the territory of the Contracting
Parties, as well as any plans to grant or alter State aid, shall be
subject to constant review as to their compatibility with Article 61.
This review shall be carried out:
(a) as regards the EC Member States, by the EC Commission
according to the rules laid down in Article 93 of the Treaty
establishing the European Economic Community;
(b) as regards the EFTA States, by the EFTA Surveillance
Authority according to the rules set out in an agreement
between the EFTA States establishing the EFTA Surveillance
Authority which is entrusted with the powers and functions
laid down in Protocol 26.

2.

8

With a view to ensuring a uniform surveillance in the field of State
aid throughout the territory covered by this Agreement, the EC
Commission and the EFTA Surveillance Authority shall cooperate in
accordance with the provisions set out in Protocol 27.

Article 108(1) EEA reads:
The EFTA States shall establish an independent surveillance authority
(EFTA Surveillance Authority) as well as procedures similar to those
existing in the Community including procedures for ensuring the
fulfilment of obligations under this Agreement and for control of the
legality of acts of the EFTA Surveillance Authority
regarding competition.

9

Article 4 of Protocol 9 EEA on trade in fish and other marine
products reads:
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1.

Aid granted through State resources to the fisheries sector which
distorts competition shall be abolished.

2.

Legislation relating to the market organisation in the fisheries
sector shall be adjusted so as not to distort competition.

3.

The Contracting Parties shall endeavour to ensure conditions of
competition which will enable the other Contracting Parties to
refrain from the application of anti-dumping measures and
countervailing duties.

10 Article 6 of Protocol 9 EEA reads:
Should the necessary legislative adaptations not have been effected to
the satisfaction of the Contracting Parties at the time of entry into force
of the Agreement, any points at issue may be put to the EEA Joint
Committee. In the event of failure to reach agreement, the provisions of
Article 114 of the Agreement shall apply mutatis mutandis.
11 Point 1 of the Joint Declaration on the agreed interpretation of
Article 4(1) and (2) of Protocol 9 on trade in fish and other marine
products (“the Joint Declaration”), annexed to the Final Act of the
EEA Agreement, reads:
While the EFTA States will not take over the “acquis communautaire”
concerning the fishery policy, it is understood that, where reference is
made to aid granted through State resources, any distortion of
competition is to be assessed by the Contracting Parties in the context of
Articles 92 and 93 of the EEC Treaty and in relation to relevant
provisions of the “acquis communautaire” concerning the fishery policy
and the content of the Joint Declaration regarding Article 61(3)(c) of
the Agreement.
12 Article 1 of Protocol 26 EEA on the powers and functions of the
EFTA Surveillance Authority in the field of State aid reads:
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The EFTA Surveillance Authority shall, in an agreement between the
EFTA States, be entrusted with equivalent powers and similar functions
to those of the EC Commission, at the time of the signature of the
Agreement, for the application of the competition rules applicable to
State aid of the Treaty establishing the European Economic Community,
enabling the EFTA Surveillance Authority to give effect to the principles
expressed in Articles 1(2)(e), 49 and 61 to 63 of the Agreement. The
EFTA Surveillance Authority shall also have such powers to give effect to
the competition rules applicable to State aid relating to products falling
under the Treaty establishing the European Coal and Steel Community
as referred to in Protocol 14.
13 The first paragraph of Article 24 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court
of Justice (“SCA”) reads:
The EFTA Surveillance Authority shall, in accordance with Articles 49,
61 to 64 and 109 of, and Protocols 14, 26, 27, and Annexes XIII, section
I(iv), and XV to, the EEA Agreement, as well as subject to the provisions
contained in Protocol 3 to the present Agreement, give effect to the
provisions of the EEA Agreement concerning State aid as well as ensure
that those provisions are applied by the EFTA States.

III FACTS AND PRE-LITIGATION PROCEDURE
14 On 2 May 2016, the applicant and Marine Harvest Scotland Ltd., a
company that forms part of the same group as the applicant,
submitted a complaint to ESA concerning alleged State aid to the
Norwegian fisheries sector distributed through the Norwegian
Seafood Council. According to the complaint, a substantial portion
of the proceeds from levies imposed on fish exporters and exported
fish products is used to finance the activities of the Seafood Council.
These activities cover the dissemination of information to the
operators of the industry, their organisations and to the authorities.
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The Seafood Council may engage in marketing and export promoting
activities, abroad and domestically. A considerable part of the levies
is targeted at certain sectors. Moreover, the Seafood Council has
discretionary powers to formulate specific projects targeted at aiding
individual exporters’ marketing efforts, thus relieving them from
marketing expenses which otherwise would have been borne by their
budgets. The complaint concluded that these measures constitute
State aid incompatible with the EEA Agreement.
15 In its complaint, Marine Harvest contended that ESA is competent to
assess State aid in the fisheries sector, notwithstanding the finding
in Decision No 195/96/COL of 30 October 1996. In that decision, ESA
concluded that it does not have the competence to assess State aid to
the fisheries sector, pursuant to Article 4(1) of Protocol 9 to the EEA
Agreement. ESA also reached the same conclusion in Decision
No 176/05/COL of 15 July 2005 and Decision No 729/08/COL of
26 November 2008.
16 On 10 June 2016, the complainants and ESA held a meeting to
discuss the complaint, including ESA’s competence to assess State
aid to the fisheries sector. On 13 June 2016, the Norwegian
Government submitted observations on the complaint, contending
that ESA lacked competence to perform State aid surveillance in the
fisheries sector.
17 In the contested decision, ESA argued that the provisions of the EEA
Agreement and of the SCA defining ESA’s State aid competences do
not empower it to carry out the surveillance in question. The
conclusion reads as follows:
On the basis of the foregoing, and in line with the Authority’s previous
decisions on its competence to control state aid in the fisheries sector,
the Authority finds that it lacks the competence to carry out surveillance
of state aid to the fisheries sector, pursuant to Article 4(1) of Protocol 9
to the EEA Agreement.
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Accordingly, the case is closed.
The present letter is a challengeable act. Any appeal must be brought
before the EFTA Court within two months, in accordance with
Article 36(3) SCA.

IV PROCEDURE AND FORMS OF ORDER SOUGHT
18 By letter registered at the Court on 20 September 2016, Marine
Harvest lodged the present application. ESA submitted its statement
of defence, which was registered at the Court on 22 November 2016.
The reply of the applicant was registered at the Court on
22 December 2016 and the rejoinder from ESA was registered on
7 February 2017.
19 The applicant, Marine Harvest, requests the Court to declare that:
1.

The EFTA Surveillance Authority’s decision in Case No. 79116 on
27 July 2016 is based on a wrongful interpretation of the relevant
sources of law, and is consequently void.

2.

The EFTA Surveillance Authority does have the competence and
obligation to perform surveillance of state aid to the fisheries sector,
pursuant to Article 4(1) of Protocol 9 EEA, and is therefore obliged
to assess the claims made by the Applicant through the formal
complaint filed on 2 May 2016.

3.

The EFTA Surveillance Authority shall bear the costs of
these proceedings.

20 ESA requests the Court to:
1.

Dismiss the Application as unfounded.

2.

Order the Applicant to pay the costs of the proceedings.
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21 On 20 and 25 January 2017, respectively, the Commission and the
Government of Iceland submitted written observations pursuant to
Article 20 of the Statute of the Court (“the Statute”).
22 On 25 January 2017, Norway and the Federation of Norwegian
Industries (“Norwegian Industries”) filed applications for
intervention pursuant to Article 36 of the Statute and Article 89 of
the Rules of Procedure (“RoP”). On 21 and 28 February 2017,
respectively, ESA and Marine Harvest submitted written
observations on the applications. By orders of 31 March 2017, the
President of the Court granted both Norway and Norwegian
Industries leave to intervene.
23 On 2 May 2017, Norway and Norwegian Industries lodged their
statements in intervention. Norwegian Industries requests the Court
to rule in favour of the order sought by the applicant, whereas
Norway requests the Court to declare the application unfounded in
support of the defendant.
24 On 18 May 2017, ESA waived its right to reply to the statements in
intervention. On 29 May 2017, the applicant submitted a reply to
Norway’s statement in intervention.
25 Reference is made to the Report for the Hearing for a fuller account
of the facts, the procedure, and the written observations submitted
to the Court, which are mentioned or discussed hereinafter only in
so far as is necessary for the reasoning of the Court.

V

LAW

ARGUMENTS SUBMITTED TO THE COURT
26 Marine Harvest submits that pursuant to Article 108 EEA, ESA is
obliged to ensure that all the obligations in the EEA Agreement –
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including its protocols – are fulfilled by the EFTA States. As Article 4
of Protocol 9 EEA contains a prohibition on State aid in the fisheries
sector, ESA has the necessary competence under Article 108 EEA to
perform surveillance of such aid. The applicant also relies on
Article 1 of Protocol 26 EEA. That provision refers, inter alia, to
Article 1(2)(e) EEA, entailing the setting up of a system ensuring that
competition is not distorted and that competition rules are equally
respected. In the applicant’s view, there is nothing to suggest that
the Contracting Parties wished to exclude fisheries and aquaculture
products from this obligation. The starting point must therefore be
that ESA is competent in all fields of the EEA Agreement, including
the fisheries and aquaculture sectors.
27 On this basis, the applicant contends that any exception to ESA’s
general competence must be clearly specified. Such exceptions
concerning the fisheries and aquaculture sectors are neither to be
found in the EEA Agreement nor in any protocols or secondary law.
28 The applicant challenges the finding in the contested decision to the
effect that State aid in the fisheries sector is excluded from ESA’s
competence on the basis that Article 1 of Protocol 26 EEA does not
specifically mention the State aid rules in Article 4 of Protocol 9 EEA
as part of ESA’s competence and powers. In the applicant’s view, this
exclusion is logical, as the two specific inclusions – the transport and
coal and steel sectors – have specific State aid regimes in both the
EU and the EEA. No such specific regime exists for the fisheries and
aquaculture sectors.
29 The applicant relies further on the Joint Declaration, which indicates
that the EFTA States should align their aid systems in accordance
with the State aid regulations of Articles 92 and 93 of the Treaty
establishing the European Economic Community (“EEC”). The
applicant assumes that the Contracting Parties’ intention was that
these aid rules should correspond with the aid rules in Article 4 of
Protocol 9 EEA. A straightforward application of the definition of aid
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contained in Article 61(1) EEA and use of the discretionary powers of
the two surveillance authorities outlined in Article 61(3) EEA is
sufficient to give effect to these rules. On this basis, the applicant
contends that the State aid rules pertaining to fisheries and
aquaculture correspond with the definition of aid contained in
Article 61 EEA, thus making any specific mention in Protocol
26 redundant.
30 The applicant also notes that Protocol 26 EEA refers to Article 62
EEA, which obliges ESA to keep under constant review “[a]ll existing
systems of State aid” in the territories of the EFTA States, as well as
“any plans to grant or alter State aid”. Thus, Protocol 26 EEA
specifically provides ESA with the same tools as the Commission to
monitor and enforce State aid rules in the fisheries sector.
31 Relying on the Joint Declaration, the applicant argues further that
the interpretation of Article 4(1) and (2) of Protocol 9 EEA should be
made in the context of the basic State aid regulations of Articles 61
and 62 EEA. In its view, the reference to Article 93 EEC denotes that
a system for constant State aid control in the fisheries sector of the
EFTA States should be put in place. Moreover, both Articles 61 and 62
EEA effectively impose a ban on granting State aid to the fisheries
sector and create a sole competence for the respective surveillance
authority to conduct State aid control.
32 The applicant notes that, in the period following the entry into force
of the EEA Agreement, the Commission’s Guidelines for the
examination of State aid to fisheries and aquaculture were
communicated in the Official Journal as a text with EEA relevance.
Hence, the Commission was aiming to apply a two-pillar system for
surveillance in the fisheries sector, which essentially would rest upon
a set of identical material and procedural rules.
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33 According to the applicant, there is little to support ESA’s assessment
that the Contracting Parties had reserved for themselves the
function of reviewing the State aid provisions of Article 4 of
Protocol 9 EEA. Both the text of Protocol 9 EEA itself, as well as
numerous references in the Declarations and Agreed Minutes to the
Final Act, clearly show that Protocol 9 EEA is a snapshot of the status
in negotiations that were in progress at the time of its signature, and
that the Contracting Parties intended to continue their work on
unresolved issues until the entry into force of the EEA Agreement.
34 In the applicant’s view, there is nothing in the context of the
negotiations on the institutional provisions of the EEA Agreement to
support the defendant’s view. The Contracting Parties have no
institutional place in the EEA Agreement, except for holding seats in
the EEA Council and the EEA Joint Committee. It was never the
intention that these bodies should perform functions related to
surveillance and judicial control.
35 The applicant questions the value of ESA’s previous practice as
regards its competence to monitor State aid in the fisheries sector.
ESA’s first decision on the subject was annulled by the Court on
procedural grounds in Case E-2/94 Scottish Salmon Growers
Association [1994-1995] EFTA Ct. Rep. 59. ESA subsequently adopted
a decision, which is routinely referred to as a precedent for closing
any complaints. However, that decision is, in the applicant’s view,
one-sided and only aimed at justifying the decision that was
annulled by the Court in 1995. The applicant therefore finds it
doubtful whether ESA’s practice can be said to be consistent enough
to be cited as a source of law capable of creating a precedent.
36 According to the applicant, ESA’s contention that the possibility for
anti-dumping and countervailing proceedings to offset possible
distortion resulting from State aid prevents ESA from exercising a
concurrent competence must be based on a misunderstanding. No
support for ESA’s allegation can be found in the history of the
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negotiations, or in the wording of Article 4(3) of Protocol 9 EEA. The
inability of the Contracting Parties to extend the scope of Article 26
EEA to trade in fish and other marine resources means that the EU
may be faced with countervailing actions from the EFTA side. In
addition, throughout the period of the EEA’s existence, the
Commission has continued to apply its competences vis-à-vis the EU
Member States without any restrictions in the State aid field.
37 Upon a question from the bench on whether competition legislation
could be used to remedy a potential misuse of public funds, the
applicant stated that it could not be ruled out. However, in its view, it
would not be effective and it would be a burdensome task for the
national court to assess from a competition law perspective complex
plans for promoting national fish and fish products using
State resources.
38 ESA is of the view that the application is unfounded and should be
dismissed in its entirety. The defendant refers to its long-standing
and consistent practice of not performing State aid surveillance in
the fisheries sector. This practice is based on the unambiguous
wording of the EEA Agreement and the SCA, which do not confer
upon ESA the powers to carry out State aid surveillance in the
fisheries sector. In the defendant’s view, the applicant misinterprets
the EEA Agreement and the SCA in order to construe a competence
that does not exist.
39 With reference to Article 4 of Protocol 9 EEA, the defendant notes,
first, that it is for the Contracting Parties to ensure that aid in the
fisheries sector that distorts competition is abolished. ESA has
neither the power to ensure that such aid is abolished, nor does
Article 4 of Protocol 9 EEA grant it the competence to perform State
aid surveillance in the fisheries sector. Instead, Article 4 excludes the
entire fisheries sector from the defendant’s State aid competence.
This includes surveillance of any State aid measures inseparably
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linked to that sector (reference is made to Case E-1/16 Synnøve Finden
[2016] EFTA Ct. Rep. 931, paragraph 65).
40 Second, the remedies to offset illegal State aid in the fisheries sector
are the application of anti-dumping and countervailing procedures
in accordance with the first paragraph of Protocol 13 EEA. The
defendant submits that the European Union has assumed
responsibilities to investigate several anti-dumping and
countervailing cases against Norway in the fisheries sector. A
concurrent competence of ESA to investigate subsidies in the
fisheries sector would stand in sharp contrast to the current
structure of competence allocation between the two pillars of
the EEA.
41 The defendant submits further that when Article 6 of Protocol 9 EEA
states that any points at issue may be put to the EEA Joint
Committee, this implies that any issues arising in relation to
Article 4 of that Protocol should be dealt with by the Contracting
Parties, not ESA. Upon a question from the bench on whether ESA
has a role to play if the contracting Parties do not act, ESA stated
that it does not. It is for the Contracting Parties to decide whether to
discuss any issues in the EEA Joint Committee and ESA will not act
in such situations, as it lacks the competence to do so.
42 In the defendant’s view, the wording of the Joint Declaration clarifies
that it is for the Contracting Parties to ensure that aid to the
fisheries sector is not distorting competition. According to the Joint
Declaration, the Contracting Parties will conduct their own
assessment of any distortions of competition in the fisheries sector
pursuant to the elements inherent in and the principles emanating
from Articles 92 and 93 EEC, which correspond to Articles 61 and 62
EEA. No evidence has been submitted by the applicant to support the
view that ESA’s interpretation is not correct.
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43 The defendant asserts that its interpretation of Article 4 of
Protocol 9 EEA is confirmed by Article 1 of Protocol 26 EEA, which
outlines the State aid rules for which ESA has surveillance powers.
The State aid provisions in Protocol 9 EEA are, however, not included
in that provision. Consequently, ESA has no power to give effect to
the State aid rules included in Protocol 9 EEA. Nothing suggests that
the Contracting Parties had a different intention when signing the
EEA Agreement.
44 The defendant submits further that Article 24 SCA does not include
the State aid provisions in Protocol 9 EEA. This is another indication
that ESA lacks the competence to perform State aid surveillance in
the fisheries sector. Article 24 SCA, together with Protocol 26 EEA,
draw up an exhaustive list of provisions according to which ESA can
exercise its surveillance powers in the field of State aid. ESA
therefore has no competence to perform State aid surveillance in the
fisheries sector. No explicit exception to this rule has been provided.
In the absence of a specific legal basis in EEA law, ESA is barred from
acting (reference is made to Synnøve Finden, cited above,
paragraph 57).
45 The defendant acknowledges that it has initiated infringement
procedures in relation to cases in the fisheries sector. However, these
cases all concern specific circumstances in the context of ESA’s
general surveillance powers. The defendant submits that its
competence and procedures concerning general surveillance have to
be distinguished from its competence and procedures in the area of
State aid. For example, general surveillance provides neither for a
prior approval procedure of national measures nor for the recovery of
aid granted to undertakings.
46 Consequently, the defendant submits that it has not infringed its
obligation under Article 62(1) EEA to keep under constant review
existing State aid schemes and any plans to grant or alter State aid.
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47 Norwegian Industries supports the form of order sought by the
applicant, submitting that there is no evidence from the negotiations
on the EEA Agreement to support the notion that there should be
institutional arrangements for trade in fish and other marine
products different from those dealing with trade in other goods.
Unlike agricultural products, trade in fish and fish products were
made part of the multilateral undertaking characterising the EEA
Agreement by means of Protocol 9 EEA.
48 In the view of Norwegian Industries, the defendant has erroneously
read the Joint Declaration as being directed exclusively to the EFTA
States, despite the fact that the Declaration obliges all Contracting
Parties to establish a common regime for the assessment of State aid.
While the Joint Declaration does not specify any particular
institutional agreement for the implementation of this common
regime, it does refer to articles of the EU Treaty, which correspond to
Articles 61 and 62 EEA. For Norwegian Industries, it is inconceivable
that the Contracting Parties and not ESA should be competent to
enforce State aid provisions in the fisheries sector, since Articles 61
and 62 EEA provide the opposite. Norwegian Industries states that
common logic makes it highly unlikely that the negotiators of the
Joint Declaration created obligations that fall outside the normal
system of EEA enforcement.
49 The Norwegian Government supports the defendant’s interpretation
of Article 4 of Protocol 9 EEA. The applicant confuses ESA’s general
surveillance competences and the specific competence as regards
State aid. Further, the applicant fails to take into account Article 8(3)
EEA on the scope of the EEA Agreement, which allows for the
conclusion that the Contracting Parties wished to exclude fisheries
and aquaculture not only from that obligation, but from the scope of
the Agreement as such (reference is made to Synnøve Finden, cited
above, paragraph 57). Since fish and other marine products are not
among the products covered by Article 8(3) EEA, these products fall
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entirely outside the scope of the Agreement, unless otherwise
specified in the Agreement.
50 In Norway’s view, the very existence of Protocol 9 EEA and its lex
specialis status are reasons to conclude that the Contracting Parties
did not want the general obligations regarding State aid and
competition to apply to fisheries and aquaculture.
51 Norway submits that the defendant’s conclusion is supported by all
available sources of law. The wording of Article 4(1) of Protocol 9
EEA leaves it to the Contracting Parties to enforce the obligation to
endeavour to ensure conditions of competition. This is also explicitly
stated in the Joint Declaration. According to Norway, the Joint
Declaration represents an authentic interpretation of Protocol 9 EEA.
That interpretation is supported by Protocol 26 EEA and Article 24
SCA. These provisions set out ESA’s competence in the field of State
aid, and neither makes reference to Protocol 9 EEA.
52 The Icelandic Government, which supports the conclusion of the
defendant, submits that the Contracting Parties agreed to apply
specific rules to trade in fish and other marine products. This
explains why Article 20 EEA refers to Protocol 9 EEA for provisions
and arrangements relating to trade in fish and other marine
products. Iceland further refers to the fact that Article 4 of Protocol 9
EEA makes no reference to Articles 61 to 63 EEA. The Joint
Declaration confirms the intention of the Contracting Parties to
leave the endorsement of Article 4 to the assessment of the
Contracting Parties themselves, indicating that the EFTA States
would not take over the acquis communautaire concerning the
Common Fisheries Policy.
53 With regard to the scope of the EEA Agreement, the Icelandic
Government agrees with the view put forward by the defendant.
According to Article 8(3) EEA, agriculture and fishery products do
not fall under the product coverage of the Agreement. The
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application of the main provisions of the Agreement, including
Articles 61 to 63, to fish and other marine products, would therefore
require a clear legal basis (reference is made to Synnøve Finden, cited
above, paragraph 57, and Case E-4/04 Pedicel [2005] EFTA Ct. Rep. 1,
paragraphs 24 and 25).
54 Iceland submits further that it is clear from the negotiations on the
EEA Agreement that the Contracting Parties agreed not to aim for a
common fisheries policy. The result of those negotiations is now set
out in Protocol 9 EEA, containing, inter alia, a specific provision on
State aid. No secondary EEC legislation in the field of State aid to
fisheries was included in Protocol 9 EEA or in the Annexes to the
EEA Agreement.
55 Iceland submits further that the reference in Article 6 of Protocol 9
EEA to a dispute settlement procedure before the EEA Joint
Committee confirms the understanding that the endorsement of the
provisions of Protocol 9 EEA is in the hands of the Contracting
Parties and not ESA.
56 In Iceland’s view, Protocol 26 EEA, together with Article 24 SCA,
exhaustively define the powers and functions entrusted to ESA in
the field of State aid. These provisions do not mention Article 4 of
Protocol 9 EEA. Moreover, the Joint Declaration confirms that
different arrangements should apply when it comes to aid in the
fisheries sector. The Icelandic Government submits that a clear legal
basis is required for ESA to have competence to carry out
surveillance of State aid in the fisheries sector. In this regard, the
reference in Article 62 EEA to “all existing systems of State aid” and
“any plans to grant or alter State aid” must be read in the context of
the EEA Agreement and its scope.
57 The Commission agrees with the arguments put forward by the
defendant. In the Commission’s view, ESA has correctly interpreted
its competence under the EEA Agreement.
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58 The Commission submits that, in referring to Protocol 9 EEA, which
creates a lex specialis for fish and other marine products, Article 20
EEA removed these products from the scope of the EEA Agreement’s
general rules. By virtue of Protocol 9 EEA, in particular its
Article 4(3) and Article 6, the EFTA States have agreed to respect the
EU’s State aid rules with regard to fish and other marine products, by
applying the special provisions in that protocol. The normal rules on
State aid in Articles 61 to 64 EEA do not apply and there is no role
for ESA.
59 Article 24 SCA, which defines the competence of ESA, does not refer
to Protocol 9 EEA. A similar reference is also absent from Article 1 of
Protocol 26 EEA. Furthermore, Protocol 9 EEA and the Joint
Declaration also exclude the competence of ESA. According to
Article 4(3) of Protocol 9 EEA, it is the responsibility of the EU and
the EFTA States to ensure that the conditions of competition are
such that the other Contracting Parties will be able to refrain from
the imposition of protective measures.
60 It was never the intention of the Contracting Parties to create a
homogeneous set of rules in the EEA as regards fish and other
marine products. Consequently, there was no need to entrust ESA
with the task of monitoring and ensuring homogeneity of the rules.
61 The Commission submits further that since the fisheries sector is an
area where the acquis communautaire has not been adopted by the
EFTA States, the prohibition on the imposition of anti-dumping
measures, countervailing duties and measures against illicit
commercial practices in Article 26 EEA does not apply. If, however,
an EFTA State has not applied the State aid rules in this sector
correctly, the Commission can be asked to investigate the matter and
apply appropriate safeguard measures.
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62 The Commission finally emphasises that it has on repeated occasions
imposed anti-dumping duties on imports of salmon from Norway.
The EU’s competence to impose such duties for the products in
question presupposes that they are not covered by the normal rules
on State aid in the EEA Agreement, which apply the acquis
communautaire. Upon a question from the bench on whether it had
ever considered taking action other than trade defence measures, the
Commission stated that it had no concrete example of any such
action. However, the Commission presumed that in connection with
the mentioned anti-dumping investigations, discussions had likely
taken place in the EEA Joint Committee, as prescribed under the EEA
Agreement and Protocol 9 EEA.

FINDINGS OF THE COURT
INTRODUCTORY REMARKS
63 The aim of the EEA Agreement is to promote a continuous and
balanced strengthening of trade and economic relations between the
Contracting Parties with equal conditions of competition, and the
respect of the same rules. The Agreement is thus intended to create
a homogeneous European Economic Area so that the internal market
is extended to the EFTA States. There are, however, certain
differences in the scope of the EEA Agreement with regard to
agricultural and fishery products, when compared to the Treaties of
the European Union (see Synnøve Finden, cited above, paragraphs 55
and 56).
64 During the negotiations of the EEA Agreement, it became clear that
the Common Fisheries Policy as such would not be made part of the
EEA Agreement. The issue of trade in fish and other marine
products, however, was addressed. In the end, it was decided that the
fisheries sector was in principle excluded from the scope of the EEA
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Agreement and that the EFTA States were not to take over the
acquis communautaire.
65 Consequently, it follows from Article 8(3) EEA that the product
coverage of the EEA Agreement does not include fish and other
marine products “unless otherwise specified”. The reason for
excluding certain goods from the general scope of the EEA
Agreement is that the Contracting Parties wished to maintain
freedom to decide on their respective regulations for these products
unaffected by the rules contained in the EEA Agreement (see
Synnøve Finden, cited above, paragraph 56 and case law cited).
66 Article 8(3) EEA regulates the application of “the provisions of this
Agreement”. These words indicate that the Contracting Parties
intended to exclude certain products from the scope of the EEA
Agreement as a whole, and not only from the rules on free movement
of goods. Accordingly, for any EEA rule to apply to such products, a
specific legal basis in EEA law is required (see Synnøve Finden, cited
above, paragraph 57).
67 Although the fisheries sector was excluded from the general scope of
the EEA Agreement, the Contracting Parties agreed on special
provisions for fish and other marine products. This follows from
Article 20 EEA, which states that the provisions and arrangements
applicable to such products are set out in Protocol 9 EEA.
Accordingly, fish and other marine products are regulated by
that protocol.
68 Among the provisions and arrangements contained in Protocol 9
EEA, Article 4 concerns State aid. According to Article 4(1), State aid
to the fisheries sector that distorts competition shall be abolished.
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STATE AID SURVEILLANCE
69 The general powers and functions of ESA in the field of State aid
follow from Protocol 26 EEA and Article 24 SCA. In the contested
decision, ESA based its reasoning on those provisions. Marine
Harvest has argued that the competence to perform surveillance of
State aid in the fisheries sector is inherent in various provisions on
ESA’s general surveillance competence, in particular Article 108 EEA
and Article 22 SCA.
70 ESA’s competence to monitor the fulfilment of the obligations under
the EEA Agreement is not, however, designed in a fully uniform
fashion. It may therefore be necessary to examine ESA’s competence
in different areas of EEA law. In the field of State aid, such
competence is laid down in separate provisions on the powers and
functions for surveillance. When assessing ESA’s competence in the
case at hand, it is therefore essential to look at the specific provisions
on State aid surveillance.
71 Article 1 of Protocol 26 EEA states that ESA shall be entrusted with
equivalent powers and similar functions to those of the Commission
in the area of State aid, enabling ESA to give effect to the general
EEA State aid rules and some sector-specific provisions. Reference is
made, inter alia, to Article 49 EEA on transport, Articles 61 to 63
EEA, and Protocol 14 EEA on trade in coal and steel products.
Article 24 SCA implements the EFTA States’ obligation to equip ESA
with the powers referred to in Article 1 of Protocol 26 EEA, and
contains a detailed listing of the State aid rules that ESA
shall enforce.
72 Neither Article 1 of Protocol 26 EEA nor Article 24 SCA refers to
Protocol 9 EEA. In the contested decision, ESA has relied upon this
fact when stating that its competences in the field of State aid do not
cover aid granted in the fisheries sector. Conversely, Marine Harvest
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has argued that an explicit mention of Protocol 9 is not necessary, in
particular because ESA’s competence is inherent in other references.
73 First, Marine Harvest has argued that ESA’s competence to monitor
State aid in the fisheries sector is inherent in the reference in
Article 1 of Protocol 26 to Article 1(2)(e) EEA. However, if the
reference to Article 1(2)(e) EEA were to carry such a meaning, there
would be no need for references to Articles 49 and 61 to 63 EEA or to
Protocol 14 EEA, as these competences would likewise be inherent.
This argument can thus not be supported.
74 Second, Marine Harvest has relied upon the statement in the Joint
Declaration that where reference is made to State aid, any distortion
of competition is to be assessed in the context of Articles 92 and 93
EEC, now Articles 107 and 108 of the Treaty on the Functioning of
the European Union, corresponding to Articles 61 and 62 EEA.
Marine Harvest appears to interpret this reference as implying that
Articles 61 and 62 EEA are, as such, applicable to State aid in the
fisheries sector: it argues that Article 62 EEA entails an obligation on
ESA to review “all existing systems of State aid”, which must include
State aid in the fisheries sector. Consequently, the reference to
Article 62 EEA in Article 1 of Protocol 26 EEA would grant ESA the
competence to monitor State aid also in that sector.
75 The Court does not accept this interpretation. The reference to
Articles 92 and 93 EEC cannot be construed as meaning that Articles
61 and 62 EEA become applicable as such to the fisheries sector. This
would contradict Article 8(3) and Article 20 EEA. In fact, while
Articles 61 and 62 EEA and relevant case law on their interpretation
may serve as interpretative factors in applying Article 4(1) of
Protocol 9 EEA, the reference to Article 62 EEA in Protocol 26 EEA
cannot be interpreted as granting ESA the competence to monitor
State aid in the fisheries sector. Such competence falls outside the
scope of the provision, as agreed by the Contracting Parties.
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76 Third, Marine Harvest has argued that the specific references in
Article 1 of Protocol 26 EEA to the State aid provisions relating to
the transport and the coal and steel sectors, but not to Protocol 9
EEA, is logical, as the sectors mentioned have specific State aid
regimes. As this is not the case for the fisheries sector, there would
be no need for a reference to Protocol 9 EEA. In the Court’s view,
however, the establishment of a separate protocol to the EEA
Agreement for fish and marine products, which includes a provision
on State aid, shows that the State aid regime in this sector is, in
fact, specific.
77 The Court finds that the wording of Article 1 of Protocol 26 EEA and
Article 24 SCA suggests that the two provisions are intended to be
exhaustive with regard to ESA’s competence to perform surveillance
of State aid. The lack of reference to Protocol 9 EEA reflects the
intention of the Contracting Parties not to equip ESA with powers to
perform State aid surveillance in the fisheries sector. Were ESA to be
granted such surveillance competence, a reference to Protocol 9 EEA
would indeed have been necessary.
78 In the contested decision, ESA has further relied on the wording in
Article 4 of Protocol 9 EEA. In the defendant’s view, it is clear that
the Contracting Parties have reserved the enforcement of that
provision for themselves.
79 The Court notes that the obligations laid down in Article 4 of
Protocol 9 EEA rest upon the Contracting Parties and the wording
makes clear that the responsibility of enforcement lies with them.
ESA is not mentioned. The Joint Declaration supports this
interpretation, by explicitly stating in its Point 1 that any distortion
of competition is to be “assessed by the Contracting Parties”. This
leaves no room for ESA to perform surveillance in the fisheries
sector. The Joint Declaration serves unambiguously as a contextual
and contemporary indication of the Contracting Parties’ intention.
Furthermore, the lack of conferral of competence on ESA is
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demonstrated by Article 6 of Protocol 9 EEA, which states that any
points at issue may be dealt with in the EEA Joint Committee, a
forum for the Contracting Parties. The Court therefore holds that the
State aid enforcement competence under Protocol 9 EEA is left to the
Contracting Parties, acting individually or collectively in the EEA
Joint Committee.
80 This does not entail that no remedies are available. Article 4(3) of
Protocol 9 EEA implicitly states that the Contracting Parties are
allowed to put in place anti-dumping measures or countervailing
duties where they find that the obligations under that provision have
not been respected. The applicant argues that the Commission’s
competence both to perform State aid surveillance in the fisheries
sector vis-à-vis EU Member States and to put in place trade measures
against the EFTA States should entail that ESA must equally be
competent to perform State aid surveillance vis-à-vis the EFTA
States regardless of the possibility of trade remedies, in light of
Protocol 26 EEA. The defendant, conversely, argues that the
availability of such trade remedies, as included in Protocol 9 EEA,
explains the fact that it lacks surveillance competence.
81 The Court finds that the possibility under Protocol 9 EEA of using
trade measures illustrates that State aid surveillance in the fisheries
sector does not fall under the general system of enforcement by ESA,
but rests with the Contracting Parties. As for the difference in
competences between ESA and the Commission, the Court notes that
the Commission’s competence to monitor State aid in the fisheries
sector in the EU follows from the Common Fisheries Policy. That
policy is not part of the EEA Agreement. ESA’s lack of an equivalent
competence thus follows from the Contracting Parties’ choice not to
make fish and other marine products fully part of a
homogeneous EEA.
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82 The Court concludes that, since ESA is not authorised to perform
surveillance of State aid in the fisheries sector, it has not infringed
its obligations under Article 62(1) EEA. Consequently, the contested
decision was based on a correct interpretation of the relevant law.
The application submitted by Marine Harvest must therefore be
dismissed as unfounded.

VI COSTS
83 Under Article 66(2) RoP, the unsuccessful party is to be ordered to
bear the costs of the proceedings if this has been applied for in the
successful party’s pleadings. The defendant has asked for Marine
Harvest to be ordered to pay the costs. Since the latter has been
unsuccessful in its application and none of the exceptions in
Article 66(3) applies, Marine Harvest must be ordered to pay the
costs. Pursuant to Article 66(4), Norway and Norwegian Industries,
which have intervened, shall bear their own costs. The costs incurred
by the Icelandic Government and the Commission are
not recoverable.
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On those grounds,

The Court
Hereby:
1.

Dismisses the application as unfounded.

2.

Orders Marine Harvest ASA to bear its own costs and the costs
incurred by the EFTA Surveillance Authority.

3.

Orders the interveners to bear their own costs.
Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on
27 November 2017.
Gunnar Selvik

Per Christiansen

Registrar

Acting President
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Order of the President
31 March 2017
(Intervention – Application by the Government of the Kingdom of
Norway – eEFTACourt)

In Case E-12/16,
Marine Harvest ASA, established in Bergen (Norway),
represented by Torben Foss and Kjetil Raknerud, advocates, acting as
counsel, Advokatfirmaet PricewaterhouseCoopers AS,
— applicant,

«V»
EFTA Surveillance Authority,
represented by Carsten Zatschler, Maria Moustakali and Michael Sánchez
Rydelski, Members of the Legal & Executive Affairs Department, acting
as Agents,
— defendant,

APPLICATION pursuant to the second paragraph of Article 36 of the
Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice seeking the annulment of
the EFTA Surveillance Authority’s decision in Case No 79116 of 27 July
2016 on the basis of a wrongful interpretation of the relevant sources of
law and documented facts and further seeking a declaration that the
EFTA Surveillance Authority has the competence and obligation to
perform surveillance of State aid in the fisheries sector, pursuant to
Article 4(1) of Protocol 9 to the EEA Agreement, and that the EFTA
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Surveillance Authority’s refusal to do so constitutes an infringement of
Article 62(1) of the EEA Agreement,

The President
makes the following

Order
I

MAIN PROCEEDINGS

1

Marine Harvest ASA ( “the applicant”) is one of the largest seafood
companies in the world, and the world’s largest producer of Atlantic
salmon. On 2 May 2016, the applicant lodged a formal complaint
with the EFTA Surveillance Authority ( “the defendant”) alleging
that unlawful State aid was granted to the Norwegian fisheries sector
by means of levies imposed on fish exporters and exported fish
products. The relevant Ministry imposes these levies based on the
Act relating to the Regulation of Exports of Fish and Fish Products
(Lov om regulering av eksporten av fisk og fiskevarer, LOV-1990-04-279). The proceeds from the levies cover the costs of the Norwegian
Seafood Council, a public company owned by the Norwegian
Ministry of Trade, Industry and Fisheries.

2

By letter dated 27 July 2016, the defendant closed the case stating
that it lacked the competence to carry out surveillance of State aid to
the fisheries sector, pursuant to Article 4(1) of Protocol 9 to the
EEA Agreement.
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3

4

5

On 23 September 2016, the applicant lodged an application pursuant
to the second paragraph of Article 36 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice (“SCA”), requesting the Court to order as follows:
1.

The EFTA Surveillance Authority’s decision in Case No. 79116 on
27 July 2016 is based on a wrongful interpretation of the relevant
sources of law, and is consequently void.

2.

The EFTA Surveillance Authority does have the competence and
obligation to perform surveillance of State aid to the fisheries sector,
pursuant to Article 4(1) of Protocol 9 EEA, and is therefore obliged
to assess the claims made by the Applicant through the formal
complaint filed on 2 May 2016.

3.

The EFTA Surveillance Authority shall bear the costs of
these proceedings.

On 22 November 2016, the defendant lodged its statement of defence.
The defendant asserts that the surveillance of State aid measures in
the fisheries sector is not part of the EEA Agreement, and that the
defendant is therefore not competent to handle the applicant’s
claims. The defendant requests the Court to:
1.

Dismiss the Application as unfounded;

2.

Order the Applicant to pay the costs of the proceedings.

On 20 and 25 January 2017, the European Commission, and the
Government of Iceland, respectively lodged written observations at
the Court’s Registry. Both invite the Court to dismiss the application
as unfounded.
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II

APPLICATION TO INTERVENE

6

On 25 January 2017, the Norwegian Government sought leave to
intervene pursuant to Article 36 of Protocol 5 to the SCA on the
Statute of the EFTA Court (“the Statute”) and Article 89 of the Rules
of Procedure (“RoP”).

7

The Norwegian Government submits that, as notice of the
application was published in the Official Journal of the European
Union on 15 December 2016, its application is timely. It states that it
wishes to support the form of order sought by the defendant to the
extent that the defendant seeks dismissal of the application
as unfounded.

8

The Norwegian Government submits that the decision adopted by
ESA on 27 July 2016, in which ESA held that it lacked the competence
to assess State aid in the fisheries sector, is valid and thus the
application should be dismissed as unfounded.

9

In relation to the requirement pursuant to Article 89(1)(d) RoP for an
address for service at the place where the Court has its seat, the
Norwegian Government states that it does not have an address for
service in Luxembourg and requests the Court to serve documents
either to the address of its Agent, Mr Dag Sørlie Lund, at the
Ministry of Foreign Affairs in Oslo, or to the Norwegian Mission to
the European Union in Brussels.

10 On 13 February 2017, the application to intervene was served on the
parties in accordance with Article 89(2) RoP.
11 On 21 February 2017, the defendant submitted written observations
on the application for leave to intervene. The defendant states that it
welcomes the Kingdom of Norway’s application and notes that, as an
EFTA State, it is entitled to intervene as of right in the present
proceedings pursuant to the first paragraph of Article 36 of the

839

Case E-12/16

Statute. The defendant states further that, as a consequence, it has
no specific observations on the application at hand.

III LAW
12 Pursuant to the first paragraph of Article 36 of the Statute, any EFTA
State, the EFTA Surveillance Authority, the European Union and the
European Commission may intervene in cases before the Court.
13 Article 89(1) RoP provides that an application to intervene must be
made within six weeks of the publication of the notice referred to in
Article 14(6) RoP. Notice of the action was published on 15 December
2016 in the EEA Section of the Official Journal of the European
Union. Accordingly, the time limit for submission of an application to
intervene was 26 January 2017.
14 The present application to intervene was lodged at the Court’s
Registry on 25 January 2017, and is therefore timely.
15 Article 89(1)(d) RoP requires that an application for intervention
shall contain the intervener’s address for service at the place where
the Court has its seat. Article 89(1) RoP specifies further that Articles
32 and 33 RoP shall apply.
16 On 9 March 2017, the Decision of the Court on the lodging and
service of procedural documents by means of e-EFTACourt (the
“Decision”) was published in the Official Journal of the European
Union (OJ 2017 C 73, p. 18) pursuant to the second subparagraph of
Article 32(5) RoP.
17 Pursuant to Article 9 thereof, the Decision entered into force on
10 March 2017.
18 Article 6 of the Decision provides:
Procedural documents, including judgments and orders, shall be served
on the parties’ representatives by means of e-EFTACourt where they
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have expressly accepted this method of service or, in the context of a
case, where they have consented to this method of service by lodging a
procedural document by means of e-EFTACourt.
Procedural documents shall also be served by means of e-EFTACourt on
States which are parties to the Agreement on the European Economic
Area, the EFTA Surveillance Authority and institutions, bodies, offices
or agencies of the Union, insofar as they have accepted this method
of service.
19 The first and third paragraphs of Article 7 of the Decision provide
as follows:
The intended recipients of the documents served referred to in Article 6
shall be notified by email of any document served on them by means
of e-EFTACourt.
...
Where a party is represented by more than one agent or lawyer, the time
to be taken into account in the reckoning of time-limits shall be the time
when the first request for access was made.
20 In the present case, the Norwegian Government is represented by
two agents: Mr Dag Sørlie Lund and Mr Ketil Bøe Moen. It is
sufficient to note that Mr Dag Sørlie Lund has registered for
e-EFTACourt and therefore expressly accepted this method of service
in accordance with Article 6 of the Decision. Consequently, all
procedural documents, including judgment and orders, may be
served via eEFTACourt on the Norwegian Government in the
present case.
21 In light of the above, the Kingdom of Norway is granted leave to
intervene in the case in support of the first part of the form of order
sought by the defendant.
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On those grounds,

The President
hereby orders:
1.

The Kingdom of Norway is granted leave to intervene in Case
E-12/16 in support of the first part of the form of order sought
by the defendant and shall receive a copy of every document
served on the parties.

2.

Costs are reserved.
Luxembourg,
31 March 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Order of the President
31 March 2017
(Intervention – Trade association)

In Case E-12/16,
Marine Harvest ASA, established in Bergen (Norway),
represented by Torben Foss and Kjetil Raknerud, advocates, acting as
counsel, Advokatfirmaet PricewaterhouseCoopers AS,
— applicant,

«V»
EFTA Surveillance Authority,
represented by Carsten Zatschler, Maria Moustakali and Michael Sánchez
Rydelski, Members of the Legal & Executive Affairs Department, acting
as Agents,
— defendant,

APPLICATION pursuant to the second paragraph of Article 36 of the
Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice seeking the annulment of
the EFTA Surveillance Authority’s decision in Case No 79116 of 27 July
2016 on the basis of a wrongful interpretation of the relevant sources of
law and documented facts and further seeking a declaration that the
EFTA Surveillance Authority has the competence and obligation to
perform surveillance of State aid in the fisheries sector, pursuant to
Article 4(1) of Protocol 9 to the EEA Agreement, and that the EFTA

843

Case E-12/16

Surveillance Authority’s refusal to do so constitutes an infringement of
Article 62(1) of the EEA Agreement,

The President
makes the following

Order
I

MAIN PROCEEDINGS

1

Marine Harvest ASA (“the applicant”) is one of the largest seafood
companies in the world, and the world’s largest producer of Atlantic
salmon. On 2 May 2016, the applicant lodged a formal complaint
with the EFTA Surveillance Authority ( “the defendant”) alleging
that unlawful State aid was granted to the Norwegian fisheries sector
by means of levies imposed on fish exporters and exported fish
products. The relevant Ministry imposes these levies based on the
Act relating to the Regulation of Exports of Fish and Fish Products
(Lov om regulering av eksporten av fisk og fiskevarer, LOV-1990-04-279). The proceeds from the levies cover the costs of the Norwegian
Seafood Council, a public company owned by the Norwegian
Ministry of Trade, Industry and Fisheries.

2

By letter dated 27 July 2016, the defendant closed the case stating
that it lacked the competence to carry out surveillance of State aid to
the fisheries sector, pursuant to Article 4(1) of Protocol 9 to the
EEA Agreement.

3

On 23 September 2016, the applicant lodged an application pursuant
to the second paragraph of Article 36 of the Agreement between the

844

Case E-12/16

EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice (“SCA”), requesting the Court to order as follows:

4

1.

The EFTA Surveillance Authority’s decision in Case No. 79116 on
27 July 2016 is based on a wrongful interpretation of the relevant
sources of law, and is consequently void.

2.

The EFTA Surveillance Authority does have the competence and
obligation to perform surveillance of State aid to the fisheries sector,
pursuant to Article 4(1) of Protocol 9 EEA, and is therefore obliged
to assess the claims made by the Applicant through the formal
complaint filed on 2 May 2016.

3.

The EFTA Surveillance Authority shall bear the costs of
these proceedings.

On 22 November 2016, the defendant lodged its statement of defence.
The defendant asserts that the surveillance of State aid measures in
the fisheries sector is not part of the EEA Agreement, and that the
defendant is therefore not competent to handle the applicant’s
claims. The defendant requests the Court to:
1.

Dismiss the Application as unfounded;

2.

Order the Applicant to pay the costs of the proceedings.

5

On 20 and 25 January 2017, the European Commission, and the
Government of Iceland, respectively lodged written observations at
the Court’s Registry. Both invite the Court to dismiss the application
as unfounded.

II

APPLICATION TO INTERVENE

6

On 25 January 2017, the Federation of Norwegian Industries (“FNI”)
applied for leave to intervene pursuant to Article 36 of Protocol 5 to
the SCA on the Statute of the EFTA Court (“the Statute”). It supports
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the form of order sought by the applicant, namely, that the
defendant’s decision of 27 July 2016 in Case No 79116 should be
declared void and declaring that the defendant is competent and
obliged to perform surveillance of State aid in the fisheries sector,
pursuant to Article 4(1) of Protocol 9 to the EEA Agreement.
7

FNI is an organisation that seeks to influence the conditions under
which businesses can operate across many sectors and industries,
including aquaculture, and aquaculture suppliers. It represents more
than 2 400 member companies including the applicant and is the
largest association within the Confederation of Norwegian
Enterprise. FNI states that its most important task is to ensure that
the authorities adopt a long-term fiscal policy and framework
conditions that are conducive to a competitive Norwegian industry.
This includes working towards equal conditions of competition both
in Norway and abroad including within the Single Market.

8

FNI submits that it has an interest in the result of the case within
the meaning of the second paragraph of Article 36 of the Statute
(reference is made to the Order of the President of 30 May 2013 in
Case E-4/13 DB Schenker v ESA [2014] EFTA Ct. Rep. 1211 (“DB
Schenker IV”), paragraph 19). In its view, the principle of procedural
homogeneity should inform the finding of whether an applicant to
intervene has established an interest in the result of the case, as
Article 36 of the Statute is essentially identical to Article 40 of the
Statute of the Court of Justice of the European Union (“ECJ”)
(reference is made to the Order of the President of 1 July 2013 in
Case E-5/13 DB Schenker v ESA [2014] EFTA Ct. Rep. 304
(“DB Schenker V”), paragraph 39).

9

FNI submits that it clearly has an interest in the outcome of the
present case as it directly affects its members. Further, it has an
interest of its own in ensuring that equal market conditions created
by the EEA’s two pillar system are enforced and protected. In
addition, FNI contends that, before the European Union courts,
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representative associations are allowed to intervene in cases which
raise questions of principle liable to affect their members (reference
is made to the Order of the President of the General Court in Poste
Italiana SpA v Commission, T53/01 R, EU:T:2001:143, paragraph 51 et
seq.). Consequently, the request to intervene should be granted.
10 On 13 February 2017, the application to intervene was served on the
parties in accordance with Article 89(2) of the Rules of
Procedure (“RoP”).
11 On 21 February 2017, the defendant submitted written observations
on the application for leave to intervene. In its view, it is not readily
apparent that FNI has substantiated a sufficient interest in the result
of the case within the meaning of the second paragraph of Article 36
of the Statute, as required by Article 89(1)(f) RoP. The defendant
contends that “an interest in the result of the case” has previously
been defined in light of the actual subject matter of the dispute and
understood as meaning a direct and existing interest in the ruling on
the form or forms of order sought (reference is made to Order of the
President in DB Schenker IV, paragraph 19; compare the Order of the
President of the ECJ in Schenker v Air France, C-589/11 P(I),
EU:C:2012:332, paragraph 10).
12 The defendant notes that the European Union courts have found it
appropriate to ascertain whether an applicant to intervene is directly
affected by the contested measure and whether its interest in the
result of the case is established (compare the Order of the President
of the ECJ in An Post v Deutsche Post and Others, C130/06 P(I),
EU:C:2006:248, paragraph 8. In addition, reference is made to the
Order of the President of the ECJ in National Power and PowerGen,
C151/97 P(I) and C157/97 P(I), EU:C:1997:307, paragraphs 51 to 53
and 57).
13 The defendant contends that FNI’s interest in the result of the case
seems rather indirect, future and hypothetical, and does not comply
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with the legal test set out above. It acknowledges, however, that this
is a matter for the Court to determine, on a case-by-case basis,
bearing in mind any advantages in terms of informing the Court
fully of the relevant context of the case, as well as any disadvantages
in terms of procedural economy and the additional burdens placed
on both the Court and the existing parties to the proceedings.
Consequently, the defendant leaves it to the Court’s discretion
whether or not to grant FNI’s application for leave to intervene.
14 On 28 February 2017, the applicant submitted written observations
on the application for leave to intervene. It fully supports FNI’s
application for leave to intervene since, as a representative for a large
number of Norwegian industries, FNI has a clear interest in the
outcome of the case.

III LAW
15 Article 89(1) RoP provides that an application to intervene must be
made within six weeks of the publication of the notice referred to in
Article 14(6) RoP. Notice of the action was published on 15 December
2016 in the EEA Section of the Official Journal of the European
Union. Accordingly, the time limit for submission of an application to
intervene was 26 January 2017.
16 The present application to intervene was lodged at the Court’s
Registry on 25 January 2017, and is therefore timely.
17 Under the second paragraph of Article 36 of the Statute, any person
establishing an interest in the result of any case submitted to the
Court, save in cases between EFTA States or between EFTA States
and the EFTA Surveillance Authority, may intervene in that case.
The third paragraph of Article 36 of the Statute provides that an
application to intervene shall be limited to supporting the form of
order sought by one of the parties.
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18 The assessment of whether an applicant for intervention has
established an interest in the result of the case within the meaning
of the Statute requires that a person must establish a direct and
existing interest in the grant of the form of order sought by the party
whom it intends to support and, thus, in the ruling on the specific
act whose annulment is sought (see the Order of the President of
24 March 2015 in Case E-22/14 DB Schenker v ESA [2015] EFTA Ct.
Rep. 350, paragraph 31 and the case law cited).
19 Associations may be admitted to intervene to protect the interests of
their members in cases raising matters of principle capable of
affecting those interests (compare the Order of the President of the
General Court of 7 July 2004 in Autonomous Region of the Azores v
Council, T37/04 R, EU:T:2004:215, paragraph 59, and the Order of the
President of the ECJ of 28 September 1998 in Pharos v Commission,
C151/98 P EU:C:1998:440, paragraph 6, and the orders cited therein).
20 FNI is a trade association which represents many undertakings
covering a large part of Norwegian industry, including aquaculture
and aquaculture suppliers. The applicant is a member of FNI. FNI’s
main objective is to ensure that the authorities adopt a long-term
fiscal policy and framework conditions that are conducive to a
competitive Norwegian industry. This includes working towards
equal conditions of competition both in Norway and abroad
including within the Single Market.
21 As noted in the defence, it is ESA’s long-standing and consistent
decision-making practice not to perform State aid surveillance in the
fisheries sector. ESA contends that the wording of the EEA
Agreement and SCA is unambiguous in not conferring upon it the
powers to carry out State aid surveillance in the fisheries sector.
Consequently, the annulment of ESA’s decision in Case No 79116 of
27 July 2016 and a declaration that ESA has the competence and
obligation to perform surveillance of State aid in the fisheries sector,
pursuant to Article 4(1) of Protocol 9 EEA, and that ESA’s refusal to
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do so constitutes an infringement of Article 62(1) EEA would have a
direct, and potentially substantial, effect on fishing activities in the
waters of EEA/EFTA States.
22 Therefore, while the scope of FNI’s membership covers a wide and
disparate range of sectors other than aquaculture and aquaculture
suppliers, its activities are limited to Norwegian industry.
Consequently, FNI’s interests are neither too broad nor too general
as not to be significantly affected by the outcome of the present
proceedings (compare the Order of the President of the General
Court in Autonomous Region of the Azores v Council, cited above,
paragraphs 63 to 71).
23 In light of the above, the Federation of Norwegian Industries is
granted leave to intervene in Case E-12/16 in support of the form of
order sought by the applicant and shall receive a copy of every
document served on the parties.
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On those grounds,

The President
hereby orders:
1.

The Federation of Norwegian Industries is granted leave to
intervene in Case E-12/16, in support of the form of order
sought by the applicant and shall receive a copy of every
document served on the parties.

2.

Costs are reserved.
Luxembourg,
31 March 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Report for the Hearing
in Case E-12/16
APPLICATION to the Court pursuant to Article 36 of the Agreement
between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice in the case between
Marine Harvest ASA,
supported by the Federation of Norwegian Industries
(Norsk Industri),

«and»
EFTA Surveillance Authority,
supported by the Kingdom of Norway,
seeking the annulment of a decision of 27 July 2016 concluding that the
EFTA Surveillance Authority lacks the competence to carry out
surveillance of State aid to the fisheries sector.

I

LEGAL BACKGROUND

EEA LAW
1

Article 1(1) and Article 1(2)(e) of the Agreement on the European
Economic Area (“EEA” or “the EEA Agreement”) read:
1.

The aim of this Agreement of association is to promote a continuous
and balanced strengthening of trade and economic relations
between the Contracting Parties with equal conditions of
competition, and the respect of the same rules, with a view to
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creating a homogeneous European Economic Area, hereinafter
referred to as the EEA.
2.

In order to attain the objectives set out in paragraph 1, the
association shall entail, in accordance with the provisions of
this Agreement:
…
(e) the setting up of a system ensuring that competition is not
distorted and that the rules thereon are equally respected; …

2

Article 8(3) EEA reads:
Unless otherwise specified, the provisions of this Agreement shall apply
only to:
(a) products falling within Chapters 25 to 97 of the Harmonized
Commodity Description and Coding System, excluding the products
listed in Protocol 2;
(b) products specified in Protocol 3, subject to the specific arrangements
set out in that Protocol.

3

Article 20 EEA reads:
Provisions and arrangements that apply to fish and other marine
products are set out in Protocol 9.

4

Article 61 EEA reads:
1.

Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.
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2.

The following shall be compatible with the functioning of
this Agreement:
(a) aid having a social character, granted to individual consumers,
provided that such aid is granted without discrimination
related to the origin of the products concerned;
(b) aid to make good the damage caused by natural disasters or
exceptional occurrences;
(c) aid granted to the economy of certain areas of the Federal
Republic of Germany affected by the division of Germany, in so
far as such aid is required in order to compensate for the
economic disadvantages caused by that division.

3.

The following may be considered to be compatible with the
functioning of this Agreement:
(a) aid to promote the economic development of areas where the
standard of living is abnormally low or where there is
serious underemployment;
(b) aid to promote the execution of an important project of
common European interest or to remedy a serious disturbance
in the economy of an EC Member State or an EFTA State;
(c) aid to facilitate the development of certain economic activities
or of certain economic areas, where such aid does not adversely
affect trading conditions to an extent contrary to the
common interest;
(d) such other categories of aid as may be specified by the EEA
Joint Committee in accordance with Part VII.

854

Case E-12/16

5

Article 62 EEA reads:
1.

All existing systems of State aid in the territory of the Contracting
Parties, as well as any plans to grant or alter State aid, shall be
subject to constant review as to their compatibility with Article 61.
This review shall be carried out:
(a) as regards the EC Member States, by the EC Commission
according to the rules laid down in Article 93 of the Treaty
establishing the European Economic Community;
(b) as regards the EFTA States, by the EFTA Surveillance
Authority according to the rules set out in an agreement
between the EFTA States establishing the EFTA Surveillance
Authority which is entrusted with the powers and functions
laid down in Protocol 26.

2.

6

With a view to ensuring a uniform surveillance in the field of State
aid throughout the territory covered by this Agreement, the EC
Commission and the EFTA Surveillance Authority shall cooperate in
accordance with the provisions set out in Protocol 27.

Article 108(1) EEA reads:
The EFTA States shall establish an independent surveillance authority
(EFTA Surveillance Authority) as well as procedures similar to those
existing in the Community including procedures for ensuring the
fulfilment of obligations under this Agreement and for control of the
legality of acts of the EFTA Surveillance Authority
regarding competition.

7

Protocol 9 to the EEA Agreement relates to trade in fish and other
marine products. Article 4 of Protocol 9 EEA reads:
1.

Aid granted through State resources to the fisheries sector which
distorts competition shall be abolished.
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8

2.

Legislation relating to the market organisation in the fisheries
sector shall be adjusted so as not to distort competition.

3.

The Contracting Parties shall endeavour to ensure conditions of
competition which will enable the other Contracting Parties to
refrain from the application of anti-dumping measures and
countervailing duties.

Article 6 of Protocol 9 EEA reads:
Should the necessary legislative adaptations not have been effected to
the satisfaction of the Contracting Parties at the time of entry into force
of the Agreement, any points at issue may be put to the EEA Joint
Committee. In the event of failure to reach agreement, the provisions of
Article 114 of the Agreement shall apply mutatis mutandis.

9

Point 1 of the Joint Declaration on the agreed interpretation of
Article 4(1) and (2) of Protocol 9 EEA (“the Joint Declaration”) reads:
While the EFTA States will not take over the “acquis communautaire”
concerning the fishery policy, it is understood that, where reference is
made to aid granted through State resources, any distortion of
competition is to be assessed by the Contracting Parties in the context of
Articles 92 and 93 of the EEC Treaty and in relation to relevant
provisions of the “acquis communautaire” concerning the fishery policy
and the content of the Joint Declaration regarding Article 61(3)(c) of
the Agreement.

10 Protocol 26 to the EEA Agreement relates to the powers and
functions of the EFTA Surveillance Authority in the field of State aid.
Article 1 of Protocol 26 EEA reads:
The EFTA Surveillance Authority shall, in an agreement between the
EFTA States, be entrusted with equivalent powers and similar functions
to those of the EC Commission, at the time of the signature of the
Agreement, for the application of the competition rules applicable to
State aid of the Treaty establishing the European Economic Community,
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enabling the EFTA Surveillance Authority to give effect to the principles
expressed in Articles 1(2)(e), 49 and 61 to 63 of the Agreement. The
EFTA Surveillance Authority shall also have such powers to give effect to
the competition rules applicable to State aid relating to products falling
under the Treaty establishing the European Coal and Steel Community
as referred to in Protocol 14.
11 The first paragraph of Article 24 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court
of Justice (“SCA”) reads:
The EFTA Surveillance Authority shall, in accordance with Articles 49,
61 to 64 and 109 of, and Protocols 14, 26, 27, and Annexes XIII, section
I(iv), and XV to, the EEA Agreement, as well as subject to the provisions
contained in Protocol 3 to the present Agreement, give effect to the
provisions of the EEA Agreement concerning State aid as well as ensure
that those provisions are applied by the EFTA States.
12 The first and second paragraphs of Article 36 SCA read:
The EFTA Court shall have jurisdiction in actions brought by an EFTA
State against a decision of the EFTA Surveillance Authority on grounds
of lack of competence, infringement of an essential procedural
requirement, or infringement of this Agreement, of the EEA Agreement
or of any rule of law relating to their application, or misuse of powers.
Any natural or legal person may, under the same conditions, institute
proceedings before the EFTA Court against a decision of the EFTA
Surveillance Authority addressed to that person or against a decision
addressed to another person, if it is of direct and individual concern to
the former.
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II

FACTS AND PRE-LITIGATION PROCEDURE

13 On 2 May 2016, Marine Harvest ASA (“the applicant”) and another
company in the same group submitted a complaint to the EFTA
Surveillance Authority (“ESA” or “the defendant”) concerning
alleged State aid distributed through the Norwegian Seafood
Council. According to the complaint, a substantial portion of the
proceeds from levies imposed on fish exporters and exported fish
products is used to finance the activities of the Seafood Council.
These activities cover the dissemination of information to the
operators of the industry, their organisations and to the authorities.
The Seafood Council may engage in marketing and export promoting
activities, abroad and domestically. A considerable part of the levies
is targeted at certain sectors. Moreover, the Seafood Council has
discretionary powers to formulate specific projects targeted at aiding
individual exporters’ marketing efforts, thus relieving them from
marketing expenses which otherwise would have been borne by their
budgets. The complaint concluded that these measures constitute
State aid incompatible with the EEA Agreement. The complaint also
contended that ESA is competent to assess State aid in the fisheries
sector, notwithstanding the finding to the contrary in Decision
No 195/96/COL.1
14 On 10 June 2016, the complainants and ESA held a meeting to
discuss the complaint, including ESA’s competence to assess State
aid to the fisheries sector.
15 On 13 June 2016, the Norwegian Government submitted observations
on the complaint, contending that ESA lacked competence to
perform State aid surveillance in the fisheries sector.

1

Decision No 195/96/COL of 30 October 1996.
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16 On 27 July 2016, in response to the complaint, ESA adopted a
decision concluding that State aid to the fisheries sector is excluded
from its competence, and that such State aid is to be assessed instead
by the Contracting Parties (“the contested decision”). The conclusion
reads as follows:
On the basis of the foregoing, and in line with the Authority’s previous
decisions on its competence to control state aid in the fisheries sector,
the Authority finds that it lacks the competence to carry out surveillance
of state aid to the fisheries sector, pursuant to Article 4(1) of Protocol 9
to the EEA Agreement.

III PROCEDURE AND FORMS OF ORDER SOUGHT BY THE PARTIES
17 The applicant lodged an application at the Court Registry on
20 September 2016 seeking a declaration that:
1.

The EFTA Surveillance Authority’s decision in Case No. 79116 on
27 July 2016 is based on a wrongful interpretation of the relevant
sources of law, and is consequently void.

2.

The EFTA Surveillance Authority does have the competence and
obligation to perform surveillance of state aid to the fisheries sector,
pursuant to Article 4(1) of Protocol 9 EEA, and is therefore obliged
to assess the claims made by the Applicant through the formal
complaint filed on 2 May 2016.

3.

The EFTA Surveillance Authority shall bear the costs of
these proceedings.

18 On 22 November 2016, the defendant lodged its defence, requesting
the Court to:
1.

Dismiss the Application as unfounded.

2.

Order the Applicant to pay the costs of the proceedings.
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19 On 22 December 2016, the applicant submitted its reply. On
7 February 2017, the defendant submitted its rejoinder.
20 On 20 January 2017, the European Commission (“the Commission”)
submitted written observations. On 25 January 2017, the
Government of Iceland submitted written observations.
21 On 25 January 2017, Norway and the Federation of Norwegian
Industries (“Norwegian Industries”) filed applications for
intervention. On 21 and 28 February 2017, respectively, the
defendant and the applicant submitted written observations on the
applications. By orders of 31 March 2017, the President of the Court
granted both Norway and Norwegian Industries leave to intervene.
22 On 2 May 2017, Norway and Norwegian Industries lodged their
statements in intervention. Norwegian Industries requests the Court
to rule in favour of the order sought by the applicant, whereas
Norway requests the Court to declare the application unfounded.
23 On 18 May 2017, the defendant waived its right to reply to the
statements in intervention. On 29 May 2017, the applicant submitted
a reply to Norway’s statement in intervention.

IV WRITTEN PROCEDURE BEFORE THE COURT
24 Written arguments have been received from the parties and
the interveners:
–

The applicant, represented by Torben Foss and Kjetil Raknerud,
advocates;

–

The defendant, represented by Carsten Zatschler, Maria
Moustakali and Michael Sánchez Rydelski, members of its
Department of Legal & Executive Affairs, acting as Agents;

–

Norwegian Industries, represented by Tore M. Sellæg, advocate;
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–

Norway, represented by Dag Sørlie Lund, Senior Adviser,
Department of Legal Affairs, Ministry of Foreign Affairs, and
Ketil Bøe Moen, advocate, Attorney General’s Office (Civil
Affairs), acting as Agents;

25 Pursuant to Article 20 of the Statute of the Court, written
observations have been received from:

V

–

the Icelandic Government, represented by Jóhanna Bryndís
Bjarnadóttir, Counsellor, Ministry for Foreign Affairs, Haraldur
Steinþórsson, Legal Officer, Ministry of Finance and Economic
Affairs, and Erna Jónsdóttir, Legal Officer, Ministry of Industries
and Innovation, acting as Agents, and Lilja Ólafsdóttir, attorneyat-law;

–

the Commission, represented by Viktor Bottka and Marketa
Simerdova, members of its Legal Service, acting as Agents.

SUMMARY OF THE ARGUMENTS AND OBSERVATIONS SUBMITTED TO THE
COURT

THE APPLICANT
26 The applicant submits that, pursuant to Article 108 EEA, ESA is
obliged to ensure that all the obligations in the EEA Agreement
– including its protocols – are fulfilled by the EFTA States. Article 4
of Protocol 9 EEA contains a prohibition on State aid in the fisheries
sector. The applicant also relies on Article 1 of Protocol 26 EEA,
which refers, inter alia, to Article 1(2)(e) EEA, entailing the setting
up of a system ensuring that competition is not distorted and that
the rules thereon are equally respected. In its view, there is nothing
to suggest that the Contracting Parties wished to exclude fisheries
and aquaculture products from this obligation. The starting point
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must therefore be that ESA is competent in all fields of the EEA
Agreement, including the fisheries and aquaculture sectors.
27 On this basis, the applicant contends that any exception to ESA’s
general competence must be clearly specified. Such exceptions
concerning the fisheries and aquaculture sectors are neither to be
found in the EEA Agreement nor in any protocols or secondary law.
28 The applicant challenges the finding in the contested decision to the
effect that State aid in the fisheries sector is excluded from ESA’s
competence on the basis that Article 1 of Protocol 26 EEA does not
specifically mention the State aid rules in Article 4 of Protocol 9 EEA
as part of the defendant’s competence and powers. In the applicant’s
view, this exclusion is natural, as the two specific inclusions –
transport and coal/steel sectors – have specific State aid regimes in
both the EU and the EEA. No such specific regime exists for the
fisheries and aquaculture sectors.
29 The applicant relies further on the Joint Declaration, which indicates
that the EFTA States should align their aid systems in accordance
with the State aid regulations of Articles 92 and 93 of the EEC Treaty.
The applicant assumes the Contracting Parties to have meant that
these aid rules should correspond with the aid rules in Article 4 of
Protocol 9 EEA. A straightforward application of the definition of aid
contained in Article 61(1) EEA and use of the discretionary powers of
the two surveillance authorities outlined in Article 61(3) EEA is
sufficient to give effect to these rules. On this basis, the applicant
contends that the State aid rules pertaining to fisheries and
aquaculture correspond with the definition of aid contained in
Article 61 EEA, thus making any specific mention in
Protocol 26 redundant.
30 The applicant also notes that Protocol 26 EEA refers to Article 62
EEA, which obliges ESA to keep under constant review “[a]ll existing
systems of State aid” in the territories of the EFTA States, as well as
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“any plans to grant or alter State aid”. Thus, Protocol 26 EEA
specifically provides ESA with the same tools to monitor and enforce
State aid rules in the fisheries sector as the Commission has.
31 Relying on the Joint Declaration, the applicant argues further that
the interpretation of Article 4(1) and (2) of Protocol 9 EEA should be
made in the context of the basic State aid regulations of Articles 61
and 62 EEA. In its view, the reference to Article 93 of the EEC Treaty
denotes that a system for constant State aid control in the fisheries
sector of the EFTA States should be put in place. Moreover, both
Articles 61 and 62 EEA effectively impose a ban on granting State aid
to the fisheries sector and create a sole competence for the respective
surveillance authority to conduct State aid control.2
32 The applicant notes that, in the period following the entry into force
of the EEA Agreement, the Commission’s Guidelines for the
examination of State aid to fisheries and aquaculture were
communicated in the Official Journal as a text with EEA relevance.3
Hence, the Commission was aiming for the application of a two-pillar
system for surveillance in the fisheries sector, which essentially
would rest upon a set of identical material and procedural rules.
33 According to the applicant, there is little to support ESA’s assessment
that the Contracting Parties had reserved to themselves the function
of reviewing the State aid provisions of Article 4 of Protocol 9 EEA.
In the applicant’s view, both the text of Protocol 9 EEA itself, as well
as numerous references in the Declarations and Agreed Minutes to
the Final Act, clearly show that Protocol 9 EEA is a snapshot of the
status in negotiations that were in progress at the time of its
signature, and that the Contracting Parties intended to continue

2

3

Reference is made to Stefánsson, S.M., The EEA Agreement and Fish and Other Marine
Products, Nordisk Råd for Forskning i Europæisk Integrationsret, Fiskeripolitikken i
EU/EØS, 1996.
Reference is made to OJ 1994 C 260.
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their work on unresolved issues until the entry into force of the
EEA Agreement.
34 In the applicant’s view, there is nothing in the context of the
negotiations on the institutional provisions of the EEA Agreement to
support the defendant’s view. The Contracting Parties have no
institutional place in the EEA Agreement, except for holding seats in
the EEA Council and the EEA Joint Committee. It was never the
intention that these bodies should perform functions related to
surveillance and judicial control.
35 The applicant argues that Protocol 9 EEA is not a comprehensive
trade system for the fisheries sector. This is supported by several ESA
decisions4 which, in the applicant’s view, make it clear that Article 20
EEA, being set in Part II on the free movement of goods and dealing
exclusively with trade in fish and other marine products, in no way
excludes the fisheries sector from the application of relevant rules in
other parts of the Agreement. In the applicant’s view, Protocol 9 EEA
neither specifies the aid concept used in its Article 4(1), nor does it
establish a specific system for constant review. For both issues one
has to turn to the Joint Declaration.
36 The applicant points out that fish and other marine products are
treated basically in the same manner as industrial goods. Fish
products have their place of origin determined in accordance with
Protocol 4 EEA and are subject to the same provisions with regard to
documentation and customs clearance as industrial goods.
37 The applicant questions the value of ESA’s previous practice.
Decision No 195/96/COL is, in the applicant’s view, one-sided and
only aimed at justifying a decision from 1994 which had been

4

Decision No 337/01/COL of 15 November 2001, Decision No 66/04/COL of 2 April 2004,
Decision No 186/12/COL of 11 July 2012, and a letter of 18 October 2016 in Case
No 79122.
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annulled by the Court.5 Subsequent decisions routinely refer to
Decision No 195/96/COL as a precedent for closing the complaints.
The applicant therefore finds it doubtful whether ESA’s practice can
be said to be consistent enough to be cited as a source of law capable
of creating a precedent.
38 According to the applicant, ESA’s contention that the possibility for
anti-dumping and/or countervailing proceedings to offset possible
distorting State aid prevents ESA from exercising a concurrent
competence must be based on a misunderstanding. No support for
ESA’s allegation can be found in the history of the negotiations, or in
the wording of Article 4(3) of Protocol 9 EEA. In the applicant’s view,
investigation into the existence of possible countervailing subsidies
is something different from the constant surveillance of State aid in
the context of the EEA Agreement, both in terms of substance and
procedure. The inability of the Contracting Parties to extend the
scope of Article 26 EEA to the trade in fish and other marine
resources entails that the EU may be faced with countervailing
actions from the EFTA side. In addition, throughout the period of the
EEA’s existence, the Commission has continued to apply its
competences vis-à-vis the EU Member States without any restrictions
in the State aid field.
39 The applicant is further of the view that general policy
considerations support the declaration sought before the Court.
According to the applicant, it does not make sense that the
Contracting Parties included a specific provision on State aid in the
fisheries sector that was never meant to be enforced.
40 As regards Norway’s argument that the starting point for
interpretation should be the customary rules of interpretation of

5

Reference is made to Case E-2/94 Scottish Salmon Growers Association [1994-1995]
EFTA Ct. Rep. 59.
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public international law, as reflected in the Vienna Convention on
the Law of Treaties (“the Vienna Convention”), the applicant submits
that the EEA Agreement envisages the achievement of a long series
of objectives which go far beyond a traditional treaty under
international law. In addition, there is no dispute over the content of
the material rules that commits the parties to the EEA Agreement,
but in the control and enforcement of these obligations. Further, the
applicant requests the Court to take account of Article 32 of the
Vienna Convention, which deals with the text of treaties which are
so ambiguous or obscure that it leads to a result which is manifestly
absurd or unreasonable. In this regard, it contends that the result
sought by the defendant would create an asymmetry in the system of
surveillance and enforcement of the State aid rules in the EEA,
meaning that equal conditions of competition will not be assured in
an important and rapidly growing economic sector of the EEA. In
addition, individuals and economic operators of the EFTA States
would lose an important right to judicial recourse in defence of
their rights.
41 As a comment on Norway’s reference to the principle of conferral,
the applicant requests the Court to consider whether the aid system
formulated in the Joint Declaration of itself constitutes a direct
referral to ESA to act in parallel with the Commission to perform the
tasks under Articles 61 and 62 EEA.

THE DEFENDANT
42 The defendant is of the view that the application is unfounded and
should be dismissed in its entirety. It refers to its long-standing and
consistent practice of not performing State aid surveillance in the
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fisheries sector.6 This practice is based on the unambiguous wording
of the EEA Agreement and the SCA, which do not confer upon ESA
the powers to carry out State aid surveillance in the fisheries sector.
In addition, this practice is acknowledged by all Contracting Parties
to the EEA. In the defendant’s view, the applicant misinterprets the
EEA Agreement and the SCA in order to construe a competence
which does not exist.
43 With reference to Article 4 of Protocol 9 EEA, the defendant notes,
first, that it is for the Contracting Parties to ensure that aid in the
fisheries sector, which distorts competition, is abolished. ESA has
neither the power to ensure that such aid is abolished, nor is ESA
mentioned in Article 4 of Protocol 9 EEA to perform State aid
surveillance in the fisheries sector. Instead, Article 4 of Protocol 9
EEA excludes the entire fisheries sector from ESA’s State aid
competence, including the surveillance of any State aid measures
inseparably linked to that sector.7 Second, the remedies to offset
illegal State aid in the fisheries sector are the application of antidumping and/or countervailing procedures.8 In this context the
defendant submits that the European Union has assumed
responsibilities to investigate several anti-dumping and
countervailing cases against Norway in the fisheries sector.9 A
concurrent competence of ESA to investigate subsidies in the

6
7
8

9

Reference is made to Decision No 195/96/COL of 30 October 1996, Decision No 176/05/
COL of 15 July 2005, and Decision No 729/08/COL of 26 November 2008.
Reference is made to Case E-1/16 Synnøve Finden [2016] EFTA Ct. Rep. 931,
paragraph 65.
Reference is made to the first paragraph of Protocol 13 EEA on the non-application of
anti-dumping and countervailing measures, which, in the defendant’s view, confirms
that trade remedies may still apply to the fisheries sector.
Reference is made to Council Regulation (EC) No 1677/2001 of 13 August 2001 (OJ 2001
L 227, p. 15) and Council Regulation (EC) No 1593/2002 of 3 September 2002 (OJ 2002
L 240, p. 22), both amending Council Regulation (EC) No 772/1999 imposing definitive
anti-dumping and countervailing duties on imports of farmed Atlantic salmon
originating in Norway (OJ 1999 L 101, p. 1).
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fisheries sector would stand in sharp contrast to the current
structure of competence allocation between the two pillars of the
EEA. The applicant’s assertion that the concept of subsidy is
completely different from the notion of State aid is incorrect.
44 The defendant submits further that, in stating that any points at
issue may be put to the EEA Joint Committee, Article 6 of Protocol 9
EEA implies that any issues arising in relation to Article 4 of that
Protocol should be dealt with by the Contracting Parties and
not ESA.
45 In the defendant’s view, the wording of the Joint Declaration clarifies
that it is for the Contracting Parties to ensure that aid to the
fisheries sector is not distorting competition. According to the Joint
Declaration, the Contracting Parties will conduct their own
assessment of any distortions of competition in the fisheries sector
pursuant to the elements inherent in and the principles emanating
from Articles 92 and 93 of the EEC Treaty, which correspond to
Articles 61 and 62 EEA. No evidence has been submitted by the
applicant to support the view that ESA’s interpretation is incorrect.
46 The defendant argues that its interpretation is not contradicted by
the applicant’s reference to the Commission’s Guidelines for the
examination of State aid to fisheries and aquaculture. In the
defendant’s view, the fact that these guidelines were communicated
in the Official Journal as a text with EEA relevance confirms that the
“acquis communautaire” has EEA relevance in the context of Article 4
of Protocol 9 EEA and the Joint Declaration, namely for the
Contracting Parties to take note of the relevant provisions of the
“acquis communautaire” in the fisheries sector, in the course of their
own State aid assessment.
47 The defendant asserts further that its interpretation of Article 4 of
Protocol 9 EEA is confirmed by Article 1 of Protocol 26 EEA. Protocol
26 EEA outlines the State aid rules for which ESA has surveillance
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powers. The State aid provisions in Protocol 9 EEA are, however, not
included in Article 1 of Protocol 26 EEA. Consequently, ESA has no
power to give effect to the State aid rules included in Protocol 9 EEA.
Nothing suggests that the Contracting Parties had a different
intention when signing the EEA Agreement.
48 The defendant submits further that Article 24 SCA does not include
the State aid provisions in Protocol 9 EEA. This is another indication
that ESA lacks the competence to perform State aid surveillance in
the fisheries sector. Article 24 SCA, together with Protocol 26 EEA,
draw up an exhaustive list of provisions according to which ESA can
exercise its surveillance powers in the field of State aid. ESA
therefore has no competence to perform State aid surveillance in the
fisheries sector. No explicit exception to this rule has been provided.
General policy considerations, as referred to by the applicant, cannot
serve as a legal basis for ESA to enforce State aid law in the fisheries
sector. Moreover, in the absence of a specific legal basis in EEA law,
ESA is barred from acting.10
49 The defendant acknowledges that it has initiated infringement
procedures in relation to cases in the fisheries sector. However, these
cases all concern specific circumstances in the context of ESA’s
general surveillance powers. The defendant submits that its
competence and procedures concerning general surveillance have to
be distinguished from its competence and procedures in the area of
State aid. For example, general surveillance does neither provide for
a prior approval procedure of national measures nor the recovery of
aid granted to undertakings.
50 The defendant submits that the applicant has failed to support
claims with any concrete evidence. The applicant refers to
agreements, declarations and agreed minutes, which allegedly

10

Reference is made to Synnøve Finden, cited above, paragraph 57.
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provides a clear picture of how to interpret Protocol 9 EEA. However,
it does not identify any of those documents.
51 The defendant rejects the applicant’s view that the burden of proof is
on ESA to demonstrate that the Contracting Parties never intended
for the fisheries sector to fall outside the scope of ESA’s State aid
powers. Both primary EEA law and the Joint Declaration demonstrate
that ESA has no competence to enforce State aid law in the fisheries
sector. If the applicant puts forward a different plea, the onus is on
the applicant to substantiate this.
52 Consequently, the defendant submits that it has not infringed its
obligation under Article 62(1) EEA to keep under constant review
existing State aid schemes as well as any plans to grant or alter
State aid.

NORWEGIAN INDUSTRIES
53 Norwegian Industries supports the form of order sought by the
applicant. Norwegian Industries submits that there is no evidence
from the negotiations to establish the EEA that supports the notion
that there should be institutional arrangements for trade in fish and
other marine products different to those dealing with trade in other
goods. Trade in fish and fish products were, unlike agricultural
products, made part of the multilateral undertaking, which
characterises the EEA Agreement, by means of Protocol 9 EEA.
54 In the view of Norwegian Industries, the defendant has erroneously
read the Joint Declaration as being directed exclusively to the EFTA
States, despite the fact that the Declaration records a binding
obligation on all Contracting Parties to establish a common regime
for the assessment of State aid. While the Joint Declaration does not
specify any particular institutional agreement for the
implementation of this common regime, it does refer to articles of
the EU Treaty, which are incorporated as Articles 61 and 62 EEA.
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This makes it evident that the notion of EFTA States becoming
entrusted with the tasks of carrying out constant review of State aid
to the fisheries sector, or of assessing State aid measures in this
sector for compatibility with the Agreement, was not an option. In
the case of the EFTA States, the relevant surveillance functions can
only be carried out by ESA.
55 Norwegian Industries submits that it is inconceivable that the
Contracting Parties and not ESA should be competent to enforce
State aid provisions in the fisheries sector, since Articles 61 and 62
EEA provide the opposite. Norwegian Industries states that common
logic makes it highly unlikely that the negotiators in the Joint
Declaration have created obligations which should be outside the
normal system of EEA enforcement. Norwegian Industries also finds
the defendant’s interpretation potentially harmful in
economic terms.

NORWAY
56 Norway supports the defendant’s interpretation of Article 4 of
Protocol 9 EEA, and submits that the application should be dismissed
as unfounded.
57 Norway submits that the starting point for the Court’s interpretation
should be the customary rules on interpretation of public
international law, as reflected in Articles 31 to 33 of the Vienna
Convention. This is supported by the approach taken by the Court of
Justice of the European Union (“the ECJ”) in similar matters.11

11

Reference is made to the judgment in Commission v Council, C-91/05, EU:C:2008:288,
and the opinions of Advocate General Jacobs in Commission v Council, C-299/99,
EU:C:2001:680, point 148, and Advocate General Trstenjak in United Kingdom v Council,
C-77/05, EU:C:2007:419, point 88.
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58 Norway submits that EEA law, like international law more generally,
is based on the principle of speciality or conferral, meaning that
competence that has not been transferred to an EFTA institution,
remains with the EFTA States.12 Norway refers further to Articles 4
and 5 of the Treaty on European Union, where the same principle is
reflected. Although not explicitly mentioned in the EEA Agreement,
Norway submits that this principle is also a part of EEA law when it
comes to questions of the attribution of powers to the
EFTA institutions.
59 In Norway’s view, the applicant confuses ESA’s general surveillance
competences and the specific competence as regards State aid.
Further, the applicant fails to take account of Article 8(3) EEA
regarding the scope of the EEA Agreement, which very much permits
the conclusion that the Contracting Parties wished to exclude
fisheries and aquaculture not only from that obligation, but from the
scope of the Agreement as such.13 Since fish and marine products are
not among the products covered by Article 8(3), these products falls
entirely outside the scope of the Agreement, unless otherwise
specified elsewhere in the Agreement.
60 In Norway’s view, the very existence of Protocol 9 EEA and its lex
specialis status14 are reasons to conclude that the Contracting Parties
in particular did not want the general obligations regarding State aid
and competition to apply to fisheries and aquaculture.
61 Norway submits that the defendant’s conclusion is supported by all
available sources of law. The wording of Article 4(1) of Protocol 9
EEA leaves it to the Contracting Parties to enforce the obligation to

12

13
14

Reference is made to an Advisory Opinion by the International Court of Justice,
Legality of the Use by a State of Nuclear Weapons in Armed Conflict, I.C.J. Reports 1996,
pp. 78 and 79, paragraph 25.
Reference is made to Synnøve Finden, cited above, paragraph 57.
Reference is made to Case E-2/03 Ásgeirsson [2003] EFTA Ct. Rep. 185, paragraph 36.
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endeavour to ensure conditions of competition, which is also
explicitly stated in the Joint Declaration. According to Norway, the
Joint Declaration represents an authentic interpretation of Protocol 9
EEA. That interpretation is supported by Protocol 26 EEA and
Article 24 SCA. These provisions set out ESA’s competence in the
field of State aid, and neither makes reference to Protocol 9 EEA.
Referring to the principle of conferral, Norway takes this to mean
that ESA has not been entrusted with powers to perform surveillance
in the fisheries sector.
62 Norway submits further that the defendant’s interpretation was
supported by all Contracting Parties when the same question was
before the Court in Scottish Salmon Growers Association, cited above.
Norway stresses that the interpretation presented in that case took
place shortly after the entry into force of the EEA Agreement. Such
contemporaneous practice by the Contracting Parties should be
given a particular weight when interpreting Protocol 9 EEA. It also
demonstrates that the Contracting Parties never expressed any
desire to grant ESA competence to assess and enforce State aid rules
in the fisheries sector. Finally, the defendant’s interpretation has
consistently been upheld in its decisional practice.

THE ICELANDIC GOVERNMENT
63 The Icelandic Government, which supports the conclusion of the
defendant, submits that the Contracting Parties agreed to apply
specific rules to trade in fish and other marine products. This
explains why Article 20 EEA refers to Protocol 9 EEA for provisions
and arrangements relating to trade in fish and other marine
products. Iceland further refers to the fact that Article 4 of Protocol 9
EEA makes no reference to Articles 61 to 63 EEA The Joint
Declaration confirms the intention of the Contracting Parties to
leave the endorsement of Article 4 of Protocol 9 EEA to the
assessment of the Contracting Parties themselves, indicating that
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the EFTA States would not take over the “acquis communautaire”
concerning the EEC fishery policy.
64 With regard to the scope of the EEA Agreement, the Icelandic
Government agrees with the view put forward by the defendant.
According to Article 8(3) EEA, agriculture and fishery products do
not fall under the product coverage of the Agreement. To apply the
main provisions of the Agreement, including Articles 61 to 63, to fish
and other marine products, would therefore require a clear
legal basis.15
65 Iceland submits further that the statements made during the
Commission/EFTA High Level Steering Group Meeting of 20 October
1989 made it clear that the EFTA States and the EEC agreed not to
aim at a common fishery policy in the coming EEA negotiations.16
Iceland claims that the result of those negotiations is now set out in
Protocol 9 EEA, which contains, inter alia, a specific provision on
State aid. No secondary EEC legislation in the field of State aid to
fisheries was included in Protocol 9 EEA or in the Annexes to the
EEA Agreement.
66 The Icelandic Government considers it to be an obvious clerical error
that the Commission’s Guidelines for the examination of State aid to
fisheries and aquaculture was marked as a text with EEA relevance
in 1994.
67 Iceland submits further that the reference in Article 6 of Protocol 9
EEA to a dispute settlement procedure before the EEA Joint
Committee confirms the understanding that the endorsement of the
provisions of Protocol 9 EEA is in the hands of the Contracting
Parties and not ESA.

15
16

Reference is made to Synnøve Finden, cited above, paragraph 57, and Case E-4/04
Pedicel [2005] EFTA Ct. Rep. 1, paragraphs 24 and 25.
Reference is made to Results of the Commission/EFTA High Level Steering Group
Meeting, Brussels, 20 October 1989, paragraph 5, pp. 2 and 3.
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68 In Iceland’s view, Protocol 26 EEA, together with Article 24 SCA,
exhaustively define the powers and functions entrusted to ESA in
the field of State aid. These provisions do not mention Article 4 of
Protocol 9 EEA. Moreover, the Joint Declaration confirms that
different arrangements should apply when it comes to aid in the
fisheries sector. The Icelandic Government submits that a clear legal
basis is required for ESA to have competence to carry out
surveillance of State aid in the fisheries sector. In this regard, the
reference in Article 62 EEA to “all existing systems of State aid” and
“any plans to grant or alter State aid” must be read in the context of
the EEA Agreement and its scope.

THE COMMISSION
69 The Commission agrees with the arguments put forward by the
defendant. In the Commission’s view, ESA has correctly interpreted
its competence under the EEA Agreement.
70 The Commission submits that, in referring to Protocol 9 EEA, which
creates a lex specialis for fish and other marine products, Article 20
EEA removed these products from the scope of the EEA Agreement’s
normal rules. By virtue of Protocol 9 EEA, in particular its
Article 4(3) and Article 6, the EFTA States have agreed to respect the
EU’s State aid rules with regard to fish and other marine products, by
applying the special provisions in that protocol. The normal rules on
State aid in Articles 61 to 64 EEA do not apply and there is no role
for ESA.
71 The Commission submits that Article 61(1) EEA, which only applies if
not otherwise provided for in the EEA Agreement, confirms that the
State aid provisions must be read together with the remaining parts
of the EEA Agreement, in particular Article 20 EEA. The Commission
considers that Protocol 9 EEA, read in conjunction with Article 20
EEA, makes a specific provision for State aid in respect of fish and

875

Case E-12/16

other marine products. Since the alleged aid measure in the present
case relates to the marketing of fish and other marine products, it
can be reasonably held to be inseparably linked to trade in these
products, and hence it falls under the scope of Protocol 9 EEA.17
72 The Commission submits that Article 24 SCA, which defines the
competence of ESA, does not refer to Protocol 9 EEA. A similar
reference is also absent from Article 1 of Protocol 26 EEA. There is
no provision in the EEA Agreement, or in the SCA, which would give
ESA any competence in relation to products which fall within
Protocol 9 EEA.
73 The Commission submits that Protocol 9 EEA and the Joint
Declaration excludes the competence of ESA. According to
Article 4(3) of Protocol 9 EEA, it is the responsibility of the EU and
the EFTA States to ensure that the conditions of competition are
such that the other Contracting Parties will be able to refrain from
the imposition of protective measures. The claim by the applicant
that Protocol 9 EEA is a snapshot of the status in negotiations that
were still in progress is unconvincing in light of the clear reference
to Protocol 9 EEA in Article 20 EEA, which also excludes these
products from the normal rules under the EEA Agreement.
74 The Commission submits that it was never the intention of the
Contracting Parties to create a homogenous set of rules in the EEA
as regards fish and other marine products. Consequently, there was
no need to entrust ESA with the task of monitoring and ensuring
homogeneity of the rules.
75 The Commission agrees with the defendant that the wording of the
Joint Declaration clarifies that it is for the Contracting Parties to
assess State aid in the fisheries sector and to ensure that it is not
distorting competition.

17

Reference is made to Synnøve Finden, cited above, paragraphs 59 and 60.
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76 The Commission submits that since the fisheries sector is an area
where the “acquis communautaire” has not been adopted by the EFTA
States, the prohibition on the imposition of anti-dumping measures,
countervailing duties and measures against illicit commercial
practices in Article 26 EEA does not apply. If, however, an EFTA State
has not applied the State aid rules in this sector correctly, one can
request the Commission to investigate the matter and apply
appropriate safeguard measures. The Commission has on repeated
occasions imposed anti-dumping duties on imports of salmon from
Norway. The EU’s competence to impose such duties for the products
in question presupposes that they are not covered by the normal
rules on State aid in the EEA Agreement, which apply the “acquis
communautaire”. A failure by the Commission to investigate a
complaint about a trade subsidy is susceptible to challenge before the
ECJ by parties who are directly and individually concerned.18
Per Christiansen
      Judge-Rapporteur

18

Reference is made to the judgments in FEDIOL v Commission, 191/82, EU:C:1983:259
and Timex v Council and Commission, 264/82, EU:C:1985:119.
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Summary of the Judgment
1

Directive 2003/88/EC (“the Directive”) does not generally apply to
the remuneration of workers. However, the Directive does not
prevent EEA States from applying the definition of “working time” to
questions of remuneration.

2

The terms “working time” and “rest periods”, as defined in Article 2
of the Directive, are concepts that must be interpreted in an
autonomous manner in order to ensure the full effectiveness of the
Directive and its uniform application across the EEA.

3

The respondent’s contention that only active work may be classified
as working time finds no basis in the Directive. No such distinction is
made in Article 2(1). That provision lays down only that rest periods
are periods which are not working time, the two being mutually
exclusive. Nevertheless, the distinction between the two concepts
may be a fine one, and it will depend on a case-by-case assessment,
based on several factors.

4

The first element of the concept of “working time” is that the worker
must be carrying out his activity or duties in the context of the
worker’s employment relationship. The journeys of a worker, such as
the appellant, taken in order to perform tasks specified by his
employer at a location away from his fixed or habitual place of
attendance, are requisite and essential for the worker to dutifully
undertake those tasks.

5

The second element of the concept of “working time” in Article 2(1)
of the Directive is that the worker must be at the disposal of the
employer during that time. The intensity of the work performed by
the worker and his output are not among the characteristic elements
of the concept of “working time”. A distinction has to be made
between situations where the workers are obliged to be present at
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Sammendrag av dommen
1

Direktiv 2003/88/EC (“direktivet”) får i alminnelighet ikke
anvendelse på godtgjørelsen for arbeidstakere. Direktivet er
imidlertid ikke til hinder for at EØS-statene kan anvende
definisjonen av “arbeidstid” i spørsmål om godtgjørelse.

2

Bare en uavhengig fortolkning av begrepene “arbeidstid” og
“kviletid”, som definert i direktivet artikkel 2, vil kunne sikre
direktivet full virkning og ensartet anvendelse i hele EØS.

3

Ankemotpartens påstand om at bare aktivt arbeid kan klassifiseres
som arbeidstid, har ingen hjemmel i direktivet. Det gjøres ikke noe
slikt skille i artikkel 2 nr. 1. Det eneste som fastsettes i
bestemmelsen, er at hviletid er tid som ikke er arbeidstid. De to
begrep er gjensidig utelukkende. Likevel kan skillet mellom de to
begrep være marginalt, og det vil bero på en konkret vurdering i den
enkelte sak, der flere faktorer tas i betraktning.

4

Det første element i begrepet “arbeidstid” er at arbeidstakeren må
utføre sine arbeidsoppgaver eller plikter innenfor rammen av sitt
arbeidsforhold. En reise gjennomført av en arbeidstaker, som den
ankende part, for å utføre oppgaver han var pålagt av arbeidsgiver på
et annet sted enn sitt faste eller sedvanlige oppmøtested, er en
nødvendig og vesentlig forutsetning for at arbeidstakeren skal kunne
ivareta sine arbeidsoppgaver på en pliktoppfyllende måte.

5

Det annet element i begrepet “arbeidstid” etter direktivet artikkel 2
nr. 1 er at arbeidstakeren i løpet av denne tid må stå til arbeidsgivers
disposisjon. Intensiteten i arbeidet som arbeidstakeren utfører, og
hans produksjon, inngår ikke i de elementer som kjennetegner
begrepet “arbeidstid”. Det må trekkes et skille mellom situasjoner der
arbeidstakerne er pålagt å oppholde seg på arbeidsplassen, og
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the workplace and situations where they are not. A worker in a
similar position to the appellant, in travelling to and/or from a
location other than his fixed or habitual place of attendance in order
to carry out his activity or duties at that other location, as required
by his employer, may have a certain level of flexibility and choice in
terms of means of transport and alternative travel routes. However,
such travel time is necessary and during that time, the worker
remains under the instruction of the employer, with the employer
maintaining the right to cancel, change, or add assignments. As
such, during the necessary travel time, which generally cannot be
shortened, the worker is unable to use his time freely and pursue his
own interests, thus remaining at his employer’s disposal.
6

The third element of the concept of “working time” in Article 2(1) of
the Directive is that the worker must be working during that period
of time. It is immaterial how frequently the employer specifies a
place of attendance other than the fixed or habitual one, unless the
effect is to transfer the employee’s place of employment to a new
fixed or habitual place of attendance. Consequently, if a worker, such
as the appellant, is required to undertake certain assignments away
from his fixed or habitual place of attendance, travelling to and from
that location must be considered an intrinsic aspect of his work. As a
consequence, he must during the necessary travel time be considered
to be “working”, for the purposes of Article 2(1) of the Directive. It is
immaterial whether such journeys take place outside the worker’s
normal working hours.

7

The necessary time spent travelling, outside normal working hours,
by a worker, such as the appellant, to and/or from a location other
than his fixed or habitual place of attendance in order to carry out
his activity or duties in that other location, as required by his
employer, constitutes “working time” within the meaning of
Article 2 of the Directive.
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situasjoner der dette ikke er tilfelle. En arbeidstaker som er i en
tilsvarende situasjon som den ankende part ved at han reiser til og/
eller fra et annet sted enn sitt faste eller sedvanlige oppmøtested for
å utføre sine arbeidsoppgaver eller plikter på dette andre sted som
angitt av arbeidsgiver, kan ha en viss grad av fleksibilitet og
valgfrihet med hensyn til transportmiddel og alternative reiseruter.
Imidlertid er denne reisetid nødvendig, og i løpet av denne tid er
arbeidstakeren forpliktet til å følge arbeidsgiverens instrukser, og
arbeidsgiveren kan fritt avlyse, endre eller legge til oppdrag. Under
den nødvendige reisetid, som normalt ikke kan forkortes, kan
arbeidstakeren ikke fritt og uten avbrudd beskjeftige seg med egne
interesser og står altså til arbeidsgivers disposisjon.
6

Det tredje element i begrepet “arbeidstid” etter direktivet artikkel 2
nr. 1 er at arbeidstakeren i løpet av denne tid også må arbeide. Det er
uvesentlig hvor ofte arbeidsgiver angir et annet oppmøtested enn det
faste eller sedvanlige, med mindre virkningen er at arbeidstakerens
arbeidssted flyttes til et nytt fast eller sedvanlig oppmøtested. Om en
arbeidstaker som den ankende part er forpliktet til å påta seg visse
oppdrag på andre steder enn på sitt faste eller sedvanlige
oppmøtested, må følgelig reisen til og fra dette sted betraktes som en
integrert del av hans arbeid. Som en følge av dette må han under den
nødvendige reisetid anses å være “i arbeid” etter direktivet artikkel 2
nr. 1. Det er uvesentlig om slike reiser finner sted utenfor
arbeidstakerens alminnelige arbeidstid.

7

Den nødvendige tid som medgår til reise utenfor alminnelig
arbeidstid for en arbeidstaker som den ankende part, til og/eller fra
et annet sted enn hans faste eller sedvanlige oppmøtested for å
utføre sine arbeidsoppgaver eller plikter på dette andre sted som
angitt av arbeidsgiver, utgjør “arbeidstid” etter direktivet artikkel 2.
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Judgment of the Court
27 November 20171
(Directive 2003/88/EC – Protection of the safety and health of workers – Working time
– Travel to and/or from a location other than a worker’s fixed or habitual place
of attendance)

In Case E-19/16,
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice by the Supreme Court of Norway (Norges Høyesterett), in a case
pending before it between
Thorbjørn Selstad Thue supported by the Norwegian Police
Federation (Politiets Fellesforbund)

«and»
The Norwegian Government
concerning the interpretation of Article 2 of Directive 2003/88/EC of the
European Parliament and of the Council of 4 November 2003 concerning
certain aspects of the organisation of working time,

1

Language of the request: Norwegian.
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Domstolens Dom
27. november 20171
(Direktiv 2003/88/EF – Beskyttelse av arbeidstakernes helse og sikkerhet – Arbeidstid
– Reise til og/eller fra et annet sted enn arbeidstakerens faste eller
sedvanlige oppmøtested)

i sak E-19/16,
ANMODNING til EFTA-domstolen etter artikkel 34 i Avtalen mellom
EFTA-statene om opprettelse av et Overvåkningsorgan og en Domstol fra
Norges Høyesterett i en sak for denne domstol mellom
Thorbjørn Selstad Thue, med støtte fra Politiets Fellesforbund

«og»
Den norske stat
om tolkningen av artikkel 2 i europaparlaments- og rådsdirektiv 2003/88/
EF av 4. november 2003 om visse aspekt ved organisering av
arbeidstida, avsier

1

Språket i anmodningen om rådgivende uttalelse: norsk.
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The Court
composed of: Carl Baudenbacher, President and Judge-Rapporteur, Per
Christiansen, and Ása Ólafsdóttir (ad hoc), Judges,
Registrar: Gunnar Selvik,
having considered the written observations submitted on behalf of:
–

Thorbjørn Selstad Thue (“the appellant”), represented by Merete
Furesund, advocate;

–

The Norwegian Government (“the respondent”), represented by Siri
K. Kristiansen, advocate, Office of the Attorney General (Civil
Affairs), acting as Agent;

–

the Polish Government, represented by Boguslaw Majczyna, Ministry
of Foreign Affairs, acting as Agent;

–

the EFTA Surveillance Authority (“ESA”), represented by Carsten
Zatschler and Øyvind Bø, members of its Department of Legal &
Executive Affairs, acting as Agents; and

–

the European Commission (“the Commission”), represented by
Michel van Beek, Legal Adviser, and Nicola Yerrell, member of its
Legal Service, acting as Agents,

having regard to the Report for the Hearing,
having heard oral argument of the appellant, represented by Merete
Furesund; the respondent, represented by Siri K. Kristiansen and Ketil
Bøe Moen (advocate, Office of the Attorney General (Civil Affairs), acting
as Agents); ESA, represented by Carsten Zatschler and Øyvind Bø; and
the Commission, represented by Michel van Beek and Nicola Yerrell, at
the hearing on 14 June 2017,
gives the following
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Domstolen
sammensatt av: Carl Baudenbacher, president og saksforberedende
dommer, Per Christiansen og Ása Ólafsdóttir (ad hoc), dommere,
justissekretær: Gunnar Selvik,
etter å ha tatt i betraktning de skriftlige innlegg inngitt på vegne av:
–

Thorbjørn Selstad Thue (“den ankende part”), representert ved
advokat Merete Furesund,

–

Den norske stat (“ankemotparten”), representert ved advokat Siri K.
Kristiansen, Regjeringsadvokaten, som partsrepresentant,

–

Polens regjering, representert ved Boguslaw Majczyna, Ministry of
Foreign Affairs, som partsrepresentant,

–

EFTAs overvåkingsorgan (“ESA”), representert ved Carsten Zatschler
og Øyvind Bø, medlemmer av Department of Legal & Executive
Affairs, som partsrepresentanter, og

–

Europakommisjonen (“Kommisjonen”), representert ved juridisk
rådgiver Michel van Beek og Nicola Yerrell, medlem av
Kommisjonens juridiske tjeneste, som partsrepresentanter,

med henvisning til rettsmøterapporten,
og etter å ha hørt muntlige innlegg fra den ankende part, representert
ved Merete Furesund; ankemotparten, representert ved Siri K.
Kristiansen og Ketil Bøe Moen (advokat, Regjeringsadvokaten, som
partsrepresentant); ESA, representert ved Carsten Zatschler og Øyvind
Bø; og Kommisjonen, representert ved Michel van Beek og Nicola Yerrell,
i rettsmøte 14. juni 2017,
slik
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Judgment
I

LEGAL BACKGROUND

EEA LAW
1

Directive 2003/88/EC of the European Parliament and of the Council
of 4 November 2003 concerning certain aspects of the organisation
of working time (OJ 2003 L 299, p. 9, and EEA Supplement 2006
No 58, p. 78) (“the Directive”), was incorporated into the Agreement
on the European Economic Area (“the EEA Agreement”) at point 32h
of Annex XVIII by Decision of the EEA Joint Committee No 45/2004
of 23 April 2004 (OJ 2004 L 277, p. 12, and EEA Supplement 2004
No 43, p. 11). Constitutional requirements were indicated and the
decision entered into force on 1 August 2005.

2

Article 1 of the Directive provides as follows:
1.

This Directive lays down minimum safety and health requirements
for the organisation of working time.

…
3.

This Directive shall apply to all sectors of activity, both public and
private, within the meaning of Article 2 of Directive 89/391/EEC,
without prejudice to Articles 14, 17, 18 and 19 of this Directive.

…
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Dom
I

RETTSLIG BAKGRUNN

EØS-RETT
1

Europaparlaments- og rådsdirektiv 2003/88/EF av 4. november 2003
om visse aspekt ved organisering av arbeidstida (EUT 2003 L 299,
s. 9, og EØS-tillegg 2006 nr. 58, s. 78) (“direktivet”) er innlemmet i
Avtalen om Det europeiske økonomiske samarbeidsområde (“EØSavtalen”) vedlegg XVIII nr. 32h ved EØS-komiteens beslutning
nr. 45/2004 av 23. april 2004 (EUT 2004 L 277, s. 12, og EØS-tillegg
2004 nr. 43, s. 11). Forfatningsrettslige krav ble angitt, og
beslutningen trådte i kraft 1. august 2005.

2

Direktivet artikkel 1 lyder:
1.

I dette direktivet er det fastsett minstekrav til tryggleik og helse i
samband med organisering av arbeidstida.

…
3.

Dette direktivet skal nyttast på alle sektorar innanfor offentleg og
privat verksemd, i medhald av artikkel 2 i direktiv 89/391/EØF, utan
at det rører ved artikkel 14, 17, 18 og 19 i dette direktivet.

…
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3

Article 2 of the Directive sets out the definitions of working time and
rest period as follows:
1.

“working time” means any period during which the worker is
working, at the employer’s disposal and carrying out his activity or
duties, in accordance with national laws and/or practice;

2.

“rest period” means any period which is not working time;

NATIONAL LAW
4

The Directive has been implemented in Norway by the Act of 17 June
2005 No 62 on the working environment, working hours and
employment protection etc. (lov 17. juni 2005 nr. 62 om arbeidsmiljø,
arbeidstid og stillingsvern mv. (“the Working Environment Act”).

5

Chapter 10 of the Working Environment Act is entitled “working
hours” and lays down limits on normal working hours (Section 10-4),
rules for the calculation of average normal working hours
(Section 10-5), limits on overtime (Section 10-6), and requirements
for breaks and daily and weekly rest (Sections 10-8 and 10-9).

6

Section 10-1 of the Working Environment Act reads:
(1) For the purposes of this Act, working hours means time when the
employee is at the disposal of the employer.
(2) For the purposes of this Act, off-duty time means time when the
employee is not at the disposal of the employer.

II

FACTS AND PROCEDURE

7

Since 1995, the appellant has been employed at Gaular rural police
station in Sogn og Fjordane county, where he currently works as a
chief inspector. Between 2005 and 2014, he was a member of a
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3

Definisjonene av arbeidstid og hviletid er fastsatt i direktivet artikkel
2 som følger:
1.

“arbeidstid” [tyder] alle periodar då arbeidstakaren er i arbeid og
står til rådvelde for arbeidsgjevaren, og utfører verksemda si eller
pliktene sine i samsvar med nasjonal lovgjeving og/eller praksis,

2.

“kviletid” [tyder] alle periodar som ikkje er arbeidstid,

NASJONAL RETT
4

Direktivet er gjennomført i norsk rett ved lov 17. juni 2005 nr. 62 om
arbeidsmiljø, arbeidstid og stillingsvern mv. (“arbeidsmiljøloven”).

5

Arbeidsmiljøloven kapittel 10 har overskriften “Arbeidstid” og
fastsetter grensene for alminnelig arbeidstid (§ 10-4), regler for
gjennomsnittsberegning av alminnelig arbeidstid (§ 10-5), grensene
for overtid (§ 10-6) og krav om pauser og daglig og ukentlig arbeidsfri
(§§ 10-8 og 10-9).

6

Arbeidsmiljøloven § 10-1 lyder:
(1) Med arbeidstid menes den tid arbeidstaker står til disposisjon
for arbeidsgiver.
(2) Med arbeidsfri menes den tid arbeidstaker ikke står til disposisjon
for arbeidsgiver.

II

FAKTUM OG SAKSGANG

7

Den ankende part har siden 1995 vært ansatt ved Gaular
lensmannskontor i Sogn og Fjordane, der han nå arbeider som
politiførstebetjent. Fra 2005 og ut 2014 var han tilknyttet Sogn og
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special “response unit” (utrykningsenhet or “UEH”) in Sogn og
Fjordane police district. Every police district in Norway is required to
have a UEH team of specially qualified officers, whose duties include
armed response actions and escort assignments for, inter alia,
government ministers visiting the district.
8

The case concerns three UEH assignments in which the appellant
participated, namely: (i) an escort assignment on 7 October 2013 in
Volda for the Norwegian Minister of Health; (ii) an armed response
action in Sogndal and the surrounding area on 8 October 2013 in a
drug-related case; and (iii) an escort assignment in Årdal on
16 November 2013 for the Norwegian Prime Minister.

9

In connection with the first assignment, the escort of the Minister of
Health in Volda on 7 October 2013, the appellant left his residence at
approximately 17:00 on Sunday 6 October 2013 for Gaular police
station. There, he stowed the required equipment in the police car.
He then notified the police district’s operations centre (the
“Operations Centre”) that he was leaving for Volda. On his way, the
appellant dropped in at Førde police station to pick up a service
weapon. He then drove to Gloppen police station, where he met the
police constable who was to accompany him on the assignment.
From Gloppen to Volda, where they stayed overnight, they travelled
in separate cars, practising escort driving in addition to carrying out
reconnaissance work. The respondent approved the time from 18:30
as working hours, with overtime supplement. The disputed period
concerns the interval between 17:00 and 18:30, i.e. before the escort
driving practice and related work commenced. In the appellant’s
case, this period was approved by the respondent as travel time, but
not as working hours.
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Fjordane politidistrikts såkalte utrykningsenhet (“UEH”). Hvert
politidistrikt i Norge skal ha et slikt UEH-lag av spesielt kvalifiserte
tjenestemenn som blant annet skal forestå væpnede aksjoner og
eskorteoppdrag for statsråder m.v. som besøker distriktet.
8

Saken knytter seg til tre UEH-oppdrag som den ankende part deltok
i, nemlig: (i) et eskorteoppdrag 7. oktober 2013 i Volda for den norske
helseminister, (ii) en væpnet aksjon i Sogndal og omegn 8. oktober
2013 i en narkotikasak, og (iii) et eskorteoppdrag i Årdal
16. november 2013 for den norske statsminister.

9

I forbindelse med det første eskorteoppdrag for helseministeren
7. oktober 2013 i Volda dro den ankende part ca. kl. 17.00 søndag
6. oktober 2013 fra sitt bosted til Gaular lensmannskontor. Her
pakket han tjenestebilen med nødvendig utstyr. Han meldte så fra til
politidistriktets operasjonssentral (“Operasjonssentralen”) om at
han startet på turen til Volda. På veien kjørte den ankende part
innom Førde lensmannskontor for å hente et tjenestevåpen. Han
kjørte deretter til Gloppen lensmannskontor, der han møtte den
politibetjent som skulle være med ham på oppdraget. Fra Gloppen til
Volda, der de overnattet, trente de på eskortekjøring i hver sin bil, i
tillegg til at de rekognoserte. Ankemotparten godtok tiden fra kl.
18.30 som arbeidstid, med overtidstillegg. Det omtvistede tidsrom
gjelder intervallet fra kl. 17.00 til kl. 18.30, altså før eskortetreningen
og arbeidet i den forbindelse begynte. Den ankende part har bare fått
dette tidsrom godkjent som reisetid, ikke som arbeidstid.
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10 The following day, Monday 7 October 2013, the Minister of Health
was picked up as planned and driven from Volda to Nordfjord, and
later back to the airport in Volda. Then, at 16:20, the appellant and
his colleague set off for home. The appellant arrived home at
approximately 19:30. The time spent by the appellant on this return
journey was approved by the respondent as travel time, but not as
working hours.
11 The second assignment was an armed response action in a drugrelated case in Sogndal and the surrounding area on Tuesday
8 October 2013. The appellant arrived at Gaular police station at
approximately 6:30, where he stowed the required equipment in the
police car and notified the Operations Centre. He then drove to Førde
police station, where he met up with the rest of the UEH team before
they continued to Sogndal, where they arrived at about 8:00. The
operation lasted until 21:53 and the appellant was back in Gaular
at 23:35.
12 The time the appellant spent on the return journey from Sogndal
was approved by the respondent as travel time, but not as working
hours. The journey to Sogndal was approved as working hours (with
overtime supplement), but the referring court notes that the
respondent maintains that this was done by mistake.
13 The third assignment was an escort assignment for the Norwegian
Prime Minister on Saturday 16 November 2013, when the appellant
was initially off duty. On that day, he left Gaular at approximately
8:00, after having stowed equipment in the police car. He also
notified the Operations Centre. He then drove to Førde police
station, where he picked up another police officer, who was to
accompany him on the assignment. They drove together to Årdal,
where his colleague was to transfer to another car. It is not disputed
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10 Dagen etter, mandag 7. oktober 2013, ble helseministeren hentet som
planlagt og kjørt fra Volda til Nordfjord og senere tilbake til
flyplassen i Volda. Deretter, kl. 16.20, kjørte den ankende part og
hans kollega hjemover igjen. Den ankende part kom hjem ca. kl.
19.30. Denne returreise har ankemotparten bare godkjent som
reisetid, ikke som arbeidstid.
11 Oppdrag nr. 2 var en væpnet aksjon i en narkotikasak i Sogndal og
omegn tirsdag 8. oktober 2013. Den ankende part ankom Gaular
lensmannskontor ca. kl. 06.30, der han pakket nødvendig utstyr i
tjenestebilen og meldte fra til Operasjonssentralen. Han kjørte
deretter til Førde lensmannskontor, der han møtte de øvrige i UEHlaget før de kjørte videre til Sogndal, der de ankom rundt kl. 08.00.
Aksjonen varte frem til kl. 21.53, og den ankende part var tilbake i
Gaular kl. 23.35.
12 Returreisen fra Sogndal har den ankende part fått godkjent av
ankemotparten som reisetid, ikke som arbeidstid. Reisen til Sogndal
ble godkjent som arbeidstid (med overtidstillegg), men den
anmodende domstol peker på at dette ifølge ankemotparten har
skjedd ved en feil.
13 Oppdrag nr. 3 var et eskorteoppdrag for den norske statsminister
lørdag 16. november 2013, da den ankende part i utgangspunktet
hadde fri. Han kjørte fra Gaular ca. kl. 08.00 etter å ha pakket
tjenestebilen med utstyr. Han meldte også fra til
Operasjonssentralen. Deretter kjørte han til Førde lensmannskontor,
hvor han hentet en annen politibetjent han skulle utføre oppdraget
sammen med. De kjørte deretter i samme bil til Årdal, der kollegaen
skulle over i en annen bil. Det er uomstridt at det underveis ble tatt
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that a number of telephone calls took place en route in order to plan
the assignment. They arrived in Årdal at approximately 11:00. After
having completed the assignment, the appellant left for Gaular at
16:40. He arrived at home at 19:40.
14 The return journey from Årdal was approved by the respondent as
travel time, but not as working hours. The same was initially the
case for the journey to Årdal. However, during the preparation of the
case before the Court of Appeal, the respondent approved this
journey as working hours with overtime supplement as the appellant
had so many planning tasks.
15 Hence, the periods disputed in the present case are the interval from
17:00 to 18:30 on the journey to Volda, and the return journeys after
all three assignments.
16 For the purposes of classifying these periods, the main issues are the
extent to which the appellant was under a duty to carry out tasks
during his travels, and whether he was ready for work and at the
respondent’s disposal for other police tasks. Other issues include his
possibility of choosing an alternative travel route, his possibility of
choosing other means of transport, the significance of his use of an
unmarked police car, and what limitations on his off-duty hours
followed from the fact that he took a service weapon along on his
journey. In addition, there is disagreement about the appellant’s
possibility to choose the time of departure and carry out private
tasks while travelling, for example taking breaks and visiting family
and friends. There is also disagreement about whether the appellant
carried out any tasks other than brief and travel-related tasks.
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en del telefoner for å planlegge oppdraget. De var fremme i Årdal
ca. kl. 11.00. Etter at oppdraget var utført, kjørte den ankende part
tilbake til Gaular kl. 16.40. Han var hjemme kl.19.40.
14 Returreisen fra Årdal ble godkjent av ankemotparten som reisetid,
ikke som arbeidstid. Det samme gjaldt opprinnelig reisen til Årdal.
Under ankeforberedelsen for lagmannsretten godtok imidlertid
ankemotparten denne reise som arbeidstid med overtidstillegg, siden
den ankende part hadde så mange planleggingsoppgaver.
15 Dermed er de omtvistede tidsrom i den foreliggende sak intervallet
fra kl. 17.00 til kl. 18.30 på reisen til Volda, samt returreisene på alle
tre oppdrag.
16 For å kunne klassifisere disse tidsrom blir de sentrale spørsmål i
hvilken grad den ankende part hadde plikt til å utføre oppgaver
underveis, og om han var arbeidsberedt og sto til disposisjon for
ankemotparten for andre politioppgaver. Andre spørsmål vil være
om han hadde mulighet til å velge en alternativ reiserute, om han
hadde mulighet til å velge et annet transportmiddel, betydningen av
at det ble brukt sivil polititjenestebil, og hvilken begrensning i hans
fritid det innebar at han hadde tjenestevåpen med på reisen. Det er
også uenighet om den ankende parts mulighet til å velge
avreisetidspunkt og til å disponere tiden på reisen til private
gjøremål, for eksempel for å ta pauser og til å besøke familie og
venner. I tillegg er det uenighet om den ankende part utførte noe
utover rent kortvarige og reiserelaterte oppgaver.
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17 On 31 March 2014, the appellant lodged a claim against the
respondent on the grounds that his working hours had been
incorrectly calculated. His claim was rejected by Oslo District Court
(Oslo tingrett) in a judgment dated 11 December 2014. On appeal,
Borgarting Court of Appeal (Borgarting lagmannsrett) upheld the
District Court’s conclusion in a judgment of 18 February 2016. The
appellant then brought the matter before the Supreme Court
of Norway.
18 The Supreme Court of Norway has referred the following questions
to the Court.
I.

Is the time spent on a journey ordered by the employer, to and/or
from a place of attendance other than the employee’s fixed or
habitual place of attendance, when such travel takes place outside
normal working hours, to be considered working time within the
meaning of Article 2 of Directive 2003/88/EC?

II.

Insofar as travel as described in Question I is not by itself sufficient
to be classified as working time, what is the legal test and the
relevant elements to be considered in the assessment of whether the
time spent on travel should nonetheless be deemed to constitute
working time? As part of this question, an opinion is requested on
whether an intensity assessment should be made of the amount of
work performed while travelling.

III. Does it have any bearing on the assessments under Questions I and
II how often the employer specifies a place of attendance other than
the fixed or habitual one?
19 Reference is made to the Report for the Hearing for a fuller account
of the legal framework, the facts, the procedure and the written
observations submitted to the Court, which are mentioned or
discussed hereinafter only insofar as is necessary for the reasoning
of the Court.
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17 Den 31. mars 2014 tok den ankende part ut søksmål mot
ankemotparten basert på at arbeidstiden var beregnet feil. Ved Oslo
tingretts dom 11. desember 2014 ble søksmålet forkastet. Dommen
ble anket til Borgarting lagmannsrett, som ved dom 18. februar 2016
opprettholdt tingrettens avgjørelse. Den ankende part anket deretter
lagmannsrettens dom inn for Norges Høyesterett.

18 Norges Høyesterett har forelagt EFTA-domstolen følgende spørsmål:
I.

Er den tiden som medgår til en reise pålagt av arbeidsgiver, til og/
eller fra et annet oppmøtested enn arbeidstakerens faste eller
sedvanlige oppmøtested, når reisen skjer utenfor alminnelig
arbeidstid, å anse som arbeidstid etter artikkel 2 i
direktiv 2003/88/EF?

II.

I den grad en reise som beskrevet i spørsmål I ikke i seg selv er
tilstrekkelig til klassifisering som arbeidstid, hva er det rettslige
vurderingstemaet og de relevante momentene for vurderingen av om
reisetiden likevel blir arbeidstid? Det bes herunder omtalt om det
skal foretas en intensivitetsvurdering av innslaget av arbeid
på reise.

III. Har det betydning for vurderingene under spørsmål I og II hvor ofte
arbeidsgiver fastsetter et annet oppmøtested enn det som er
arbeidstakerens faste eller sedvanlige oppmøtested?
19 Det vises til rettsmøterapporten for en mer utførlig redegjørelse for
den rettslige ramme, de faktiske forhold, saksgangen og de skriftlige
innlegg inngitt til EFTA-domstolen, som i det følgende bare vil bli
nevnt eller drøftet så langt dette er nødvendig for
EFTA-domstolens begrunnelse.
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III ADMISSIBILITY
OBSERVATIONS SUBMITTED TO THE COURT
20 ESA submits that the underlying dispute in the main proceedings
concerns the level of remuneration to which the appellant is entitled
for the disputed journeys. This question falls outside the scope of the
Directive. The definition of “working time” in the Directive does not
affect the appellant’s right to remuneration for the travel time in
question, at least not directly. Rather, the scope of the concept of
“working time” determines the framework within which employers
can organise their employees’ working time and rest periods.
21 The Commission notes that the referring court seeks guidance on the
proper interpretation of the definitions contained in the Directive,
but not for the purpose of applying or interpreting the substantive
health and safety rights that it enshrines. In the Commission’s view,
there is no suggestion by the referring court that the appellant’s
entitlement to rest periods or the calculation of his maximum
permitted working hours is in dispute. The present case seems to
concern the financial aspects of an employment relationship, which
is beyond the scope of the Directive. Accordingly, it is not clear
whether there is an issue of EEA law as such to be resolved in this
context. In the light of recent case law of the Court of Justice of the
European Union (“ECJ”), such as the judgment in Pérez Retamero,
C-97/16, EU:C:2017:158, the Commission doubts whether the request
for an advisory opinion is admissible.
22 At the hearing, the appellant submitted that the case before the
referring court concerns the distinction between working time and
rest period. The appellant’s main objective is to obtain a ruling on
whether his right to daily rest periods has been breached. The issue
of remuneration is subordinate to that objective.
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III SPØRSMÅLET OM ANMODNINGEN KAN BEHANDLES
INNLEGG INNGITT TIL EFTA-DOMSTOLEN
20 ESA gjør gjeldende at den underliggende tvist i saken gjelder nivået
på det vederlag den ankende part har krav på for de omtvistede
reiser. Dette spørsmål faller utenfor direktivets virkeområde.
Definisjonen av “arbeidstid” i direktivet berører ikke den ankende
parts rett til vederlag for den aktuelle reisetid, i alle fall ikke direkte.
Virkeområdet for begrepet “arbeidstid” bestemmer snarere den
ramme arbeidsgivere kan organisere arbeidstakernes arbeidstid og
hviletid innenfor.
21 Kommisjonen peker på at den anmodende domstol ber om veiledning
med hensyn til den korrekte tolkning av definisjonene i direktivet,
men ikke med sikte på å anvende eller tolke av den materielle rett til
helse og sikkerhet som er nedfelt der. Kommisjonen er av den
oppfatning at den anmodende domstol overhodet ikke antyder at det
er tvist om den ankende parts rett til hviletid eller om beregningen
av lengste tillatte arbeidstid. Den foreliggende sak synes å gjelde de
økonomiske aspekter ved et arbeidsforhold, noe som faller utenfor
direktivets virkeområde. Følgelig er det ikke klart om det er et EØSrettslig problem som sådan som skal løses i denne sammenheng. I lys
av nyere rettspraksis fra Den europeiske unions domstol
(“EU-domstolen”), som dommen i Pérez Retamero, C-97/16,
EU:C:2017:158, er Kommisjonen i tvil om anmodningen om
rådgivende uttalelse kan behandles.
22 Under rettsmøtet gjorde den ankende part gjeldende at saken for den
anmodende domstol gjelder skillet mellom arbeidstid og hviletid.
Den ankende parts hovedmål er å få en avklaring av om hans rett til
daglige hvileperioder har blitt krenket. Spørsmålet om vederlag er
underordnet dette mål.
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23 At the hearing, the respondent submitted that the Directive does not
solve the question of payment for the disputed journeys.
Nevertheless, the respondent stated that the referring court may find
itself in a situation where it must take a stance on the interpretation
of the Directive. The respondent further submitted that the final
decision on whether to dismiss the case as inadmissible is in any case
an ex officio question for the Court.

FINDINGS OF THE COURT
24 Pursuant to Article 34 of the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of Justice
(“SCA”), any court or tribunal in an EFTA State may refer questions
on the interpretation of the EEA Agreement to the Court, if it
considers an advisory opinion necessary to enable it to
give judgment.
25 Article 34 SCA establishes cooperation between the Court and the
national courts and tribunals. That cooperation is intended to
contribute to a homogeneous interpretation of EEA law by providing
assistance to the courts and tribunals in the EFTA States in cases in
which they have to apply provisions of EEA law (see Case E-16/16
Fosen-Linjen, judgment of 31 October 2017, not yet reported,
paragraph 41).
26 Questions on the interpretation of EEA law referred by a national
court, in the factual and legislative context, which that court is
responsible for defining and the accuracy of which is not a matter for
the Court to determine, enjoy a presumption of relevance.
Accordingly, the Court may only refuse to rule on a question referred
by a national court where it is quite obvious that the interpretation
of EEA law that is sought bears no relation to the actual facts of the
main action or its purpose, where the problem is hypothetical, or
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23 I rettsmøtet gjorde ankemotparten gjeldende at direktivet ikke løser
spørsmålet om vederlag for de omtvistede reiser. Ikke desto mindre
hevdet ankemotparten at den anmodende domstol vil kunne komme
i en situasjon der den må ta stilling til hvordan direktivet skal tolkes.
Ankemotparten gjorde videre gjeldende at spørsmålet om saken må
avvises uansett må vurderes av EFTA-domstolen av eget tiltak.

RETTENS BEMERKNINGER
24 Etter artikkel 34 i Avtalen mellom EFTA-statene om opprettelse av et
Overvåkningsorgan og en Domstol (“ODA”) kan enhver domstol i en
EFTA-stat som finner at en rådgivende uttalelse er nødvendig før den
avsier sin dom, anmode EFTA-domstolen om å gi en slik uttalelse.

25 ODA artikkel 34 etablerer et samarbeid mellom EFTA-domstolen og
de nasjonale domstoler. Dette samarbeid er ment å bidra til ensartet
tolkning av EØS-retten ved at domstolene i EFTA-statene får bistand
i saker der de må anvende bestemmelser i EØS-retten (se sak E-16/16
Fosen-Linjen, dom 31. oktober 2017, ennå ikke i Sml., avsnitt 41).

26 Tolkningsspørsmål fra en nasjonal domstol om EØS-retten, under
faktiske og rettslige omstendigheter som den nasjonale domstol har
ansvar for å definere, og hvis nøyaktighet EFTA-domstolen ikke skal
vurdere, nyter godt av en presumsjon om relevans. Følgelig kan
EFTA-domstolen bare avstå fra å besvare et spørsmål fra en nasjonal
domstol når det er ganske åpenbart at tolkningen av EØS-retten som
søkes, ikke har noen relevans for sakens faktiske forhold eller formål,
når problemet er hypotetisk, eller når EFTA-domstolen ikke har de
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where the Court does not have before it the factual or legal material
necessary to give a useful answer to the questions submitted to it
(see Fosen Linjen, cited above, paragraph 42).
27 The Court does not find any of the exceptions from the presumption
of relevance applicable in the case at hand. It appears that the
appellant’s claim before the referring court is not limited to
remuneration, but also concerns health and safety aspects falling
within the scope of the Directive. The questions referred are
thus admissible.

IV ANSWERS OF THE COURT
28 In essence, by its first question, the referring court asks for
clarification on whether time spent travelling to and/or from a
location other than the worker’s fixed or habitual place of attendance
in order to carry out his activity or duties in that other location, as
required by his employer, constitutes working time within the
meaning of Article 2 of the Directive. By its third question, the
referring court asks, in essence, whether it is of any bearing how
often the employer specifies a place of attendance other than the
fixed or habitual one. It is appropriate to answer the referring court’s
first and third questions together.

FIRST AND THIRD QUESTIONS
OBSERVATIONS SUBMITTED TO THE COURT
29 All those who have submitted written observations to the Court
agree that the concepts of working time and rest period are mutually
exclusive. As the Directive uses only these two alternatives, there are
no intermediate categories. Accordingly, there is also agreement that
travel time spent by the appellant on the disputed journeys
constitutes either working time or a rest period. Furthermore, all
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faktiske eller rettslige forutsetninger som kreves for å kunne gi et
nyttig svar på spørsmålene den er forelagt (se Fosen-Linjen, som
omtalt over, avsnitt 42).
27 EFTA-domstolen finner ikke at noen av unntakene fra presumsjonen
om relevans kommer til anvendelse i den foreliggende sak. Det synes
som om den ankende parts krav for den anmodende domstol ikke er
begrenset til vederlag, men også gjelder helse- og sikkerhetsaspekter
som faller inn under direktivets virkeområde. De forelagte spørsmål
kan dermed behandles.

IV EFTA-DOMSTOLENS SVAR
28 Det den anmodende domstol i hovedsak søker å få avklart ved sitt
første spørsmål, er om tid som medgår til reise til og/eller fra et
annet oppmøtested enn arbeidstakerens faste eller sedvanlige
oppmøtested for å utføre sine arbeidsoppgaver eller plikter på dette
andre sted som angitt av arbeidsgiver, utgjør arbeidstid etter
direktivet artikkel 2. Ved sitt tredje spørsmål spør den anmodende
domstol i hovedsak om det har betydning hvor ofte arbeidsgiver
fastsetter et annet oppmøtested enn det som er arbeidstakerens faste
eller sedvanlige oppmøtested. Det er hensiktsmessig å vurdere den
anmodende domstols første og tredje spørsmål under ett.

FØRSTE OG TREDJE SPØRSMÅL
INNLEGG INNGITT TIL EFTA-DOMSTOLEN
29 Alle som har inngitt skriftlige innlegg for EFTA-domstolen er enige
om at begrepene arbeidstid og hviletid er gjensidig utelukkende.
Siden direktivet bare benytter disse to alternativer, finnes det ingen
mellomkategorier. Følgelig er det også enighet om at tid den ankende
part har brukt på de omtvistede reiser, utgjør enten arbeidstid eller
hviletid. Videre er alle som har inngitt innlegg, enige om at
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those who have submitted observations agree that the definition of
working time in Article 2(1) of the Directive contains three criteria
specifying that the employee must be: (1) working or at work; (2) at
the employer’s disposal; and (3) carrying out his activity or duties.
However, as set out below, there is disagreement on the
interpretation of each criterion.
30 As a preliminary remark, the appellant maintains that, until October
2013, his working hours, including for UEH assignments, were
calculated from the time when he arrived at the police station and
until he left the same police station after he had finished his duty.
Official journeys outside ordinary working hours were classified
regularly as working hours. In October 2013, the respondent
unilaterally changed this practice and started to calculate some of
the hours in question as travel time. The appellant contends that the
majority of the 12 police districts in Norway accept travel time,
outside normal working hours, as working time.
31 The appellant argues that all time spent on a journey ordered by the
employer must be considered working time within the meaning of
Article 2 of the Directive, as the employee is under an obligation to
comply with the order from the employer.
32 The appellant submits that the relevant case law shows that the
three elements in Article 2(1) of the Directive are neither disjunctive
nor fully cumulative. The concepts are defined broadly and, in the
majority of cases, it will be sufficient that two of the requirements
are met for the period to count as working time.
33 The appellant submits that the ECJ has repeatedly held that the time
that workers spend at their workplace on-call and at the premises of
the employer constitutes working time. Furthermore, the ECJ held in
its judgment in Tyco, C-266/14, EU:C:2015:578, that journeys made
by workers without a fixed or habitual place of work between their
homes and the first and last customer of the day constitute working
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definisjonen av arbeidstid i direktivet artikkel 2 nr. 1 oppstiller tre
kriterier som angir at arbeidstakeren må: 1) være i arbeid eller på
arbeid, 2) stå til arbeidsgivers disposisjon og 3) utføre sine
arbeidsoppgaver eller plikter. Som det redegjøres for i det
nedenstående, er det imidlertid uenighet om hvordan hvert kriterium
skal tolkes.
30 Innledningsvis gjør den ankende part gjeldende at frem til oktober
2013 ble hans arbeidstid, også for UEH-oppdrag, beregnet fra det
tidspunkt han ankom lensmannskontoret og til han forlot samme
kontor etter vaktens slutt. Tjenestereiser utenfor alminnelig
arbeidstid ble regelmessig klassifisert som arbeidstid. I oktober 2013
endret ankemotparten ensidig denne praksis og begynte å regne en
del av de aktuelle timer som reisetid. Den ankende part gjør
gjeldende at de fleste av de tolv politidistrikter i Norge godtar
reisetid utenfor alminnelig arbeidstid som arbeidstid.
31 Den ankende part anfører at all tid som medgår til en reise pålagt av
arbeidsgiver, må anses som arbeidstid etter direktivet artikkel 2,
siden den ansatte har plikt til å følge arbeidsgivers ordre.
32 Den ankende part anfører at relevant rettspraksis viser at de tre
vilkår i direktivet artikkel 2 nr. 1 verken er alternative eller
fullstendig kumulative. Begrepene er bredt definert, og i de fleste
tilfelle vil det være tilstrekkelig at to av kravene er oppfylt for at
tidsrommet skal regnes som arbeidstid.
33 Den ankende part gjør gjeldende at EU-domstolen gjentatte ganger
har lagt til grunn at den tid arbeidstakerne tilbringer i beredskap på
sitt arbeidssted, i arbeidsgivers lokaler, utgjør arbeidstid. Videre har
EU-domstolen i sin avgjørelse i Tyco, C-266/14, EU:C:2015:578, lagt
til grunn at for arbeidstakere som ikke har et fast eller sedvanlig
arbeidssted, utgjør reisen mellom hjemmet og deres første og siste
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time. In the appellant’s view, it is clear that not only the destination
determined by the employer, but the whole timeframe of the journey
in question is the employee’s “workplace” in the context of
the Directive.
34 The appellant maintains that an employee is at his employer’s
disposal when he is obliged to follow the employer’s instructions,
including when he is ordered by the employer to travel to a specific
location. During such journeys, the employee acts on the
instructions of the employer, who may change the order of, cancel, or
add assignments.
35 The appellant submits that an employee travelling as part of his
work is working, as he is under an obligation to follow his employer’s
order to perform the journey. In the circumstances of the present
case, the appellant contends that he is required to comply with his
employer’s orders, irrespective of the assignment’s location and the
time he has to spend away from home in the line of duty.
36 The appellant argues that the Directive does not call for an intensity
test and that both the Directive and case law provide that the
employee must be able to use his rest period freely and unhindered
to pursue his own interests. If that is not possible, the time must be
classified as working time.
37 As regards the third question, the appellant submits that frequency
is of no importance when assessing whether or not the relevant
periods constitute working time. In the appellant’s view, the decisive
factor in Tyco was not that the travel happened every day, but that
the journey was a necessary and integral part of the work. The same
applies in the present case.
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kunde for dagen arbeidstid. Slik den ankende part ser det, er det klart
at ikke bare bestemmelsesstedet anvist av arbeidsgiver, men hele
tidsrammen for den aktuelle reise er arbeidstakerens “arbeidssted”
etter direktivet.
34 Den ankende part gjør gjeldende at en arbeidstaker står til sin
arbeidsgivers disposisjon når han er forpliktet til å følge
arbeidsgivers instrukser, herunder når han pålegges av arbeidsgiver
å reise til et angitt sted. Underveis på slike reiser handler
arbeidstaker etter instruks fra arbeidsgiver, som kan endre
rekkefølgen på kundene eller avlyse eller legge til oppdrag.
35 Den ankende part anfører at en arbeidstaker som foretar reiser i
forbindelse med sitt arbeid, arbeider, siden han er forpliktet til å
følge arbeidsgivers pålegg om å foreta reisen. I den foreliggende sak
gjør den ankende part gjeldende at han er forpliktet til å etterkomme
arbeidsgivers pålegg, uten hensyn til oppdragssted og hvor mye tid
han må tilbringe borte fra hjemmet på grunn av tjenesten.
36 Den ankende part anfører at direktivet ikke krever en
intensivitetsvurdering, og at både direktivet og rettspraksis
fastsetter at arbeidstakeren må være i stand til å bruke sin hviletid
fritt og uhindret for å kunne beskjeftige seg med egne interesser. Om
dette ikke er mulig, må tiden klassifiseres som arbeidstid.
37 Når det gjelder det tredje spørsmål, gjør den ankende part gjeldende
at hyppighet ikke har noen betydning for vurderingen av om de
aktuelle tidsrom utgjør arbeidstid. Den ankende part er av den
oppfatning at det avgjørende i Tyco ikke var at reisen fant sted hver
dag, men at reisen var en nødvendig og integrert del av arbeidet. Det
samme er tilfelle i den foreliggende sak.
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38 The appellant states that regulation of working time is there to
protect employees. Allowing the frequency of employer-ordered
travel time to influence the assessment would leave him without
compensatory rest after being at the disposal of his employer for
many hours and with less than 11 hours rest. Such an interpretation
would not be in accordance with the Directive and the relevant case
law of the ECJ.
39 In the respondent’s view, it follows from the relevant collective
agreements that time spent on travel – whether or not it is working
time pursuant to the Directive and the Norwegian Working
Environment Act – shall be compensated as “travel time”. Such
periods are compensated by granting time off in lieu, or, where that
is not possible, by a monetary payment.
40 The respondent maintains that it is not entirely correct to refer to
the journeys in question as having been ordered by the employer.
The employer in the present case did not order the journeys as such,
but only indicated a specific place of attendance where the work
would take place.
41 The respondent maintains that the criteria set out in Article 2(1) of
the Directive are not met simply by an employee spending time
travelling outside ordinary working hours. Nor can a vehicle be
deemed the employee’s place of work under normal circumstances.
42 However, the respondent maintains that insofar as active work, over
and above very brief and purely travel-related tasks that must be
deemed to be part of the journey, is carried out during the journey,
time spent on this must be deemed to be working time within the
meaning of the Directive. Nonetheless, the whole time spent on
travel does not, as a result, become working time within the meaning
of the Directive, only the time spent on active work.

895

Sak E-19/16

38 Den ankende part hevder at formålet med arbeidstidsregulering er å
verne arbeidstakerne. Hvis man tillater at vurderingen påvirkes av
hvor ofte arbeidsgiver pålegger reisetid, ville han bli uten
kompenserende hviletid etter å ha stått til arbeidsgivers disposisjon i
mange timer, og med mindre enn elleve timer hvile. En slik
fortolkning ville ikke være i samsvar med direktivet og relevant
rettspraksis fra EU-domstolen.
39 Ifølge ankemotparten følger det av gjeldende tariffavtaler at tid
medgått til reise – enten det etter direktivet og den norske
arbeidsmiljølov er arbeidstid eller ikke – skal kompenseres som
“reisetid”. Slike tidsrom kompenseres med avspasering, eller dersom
dette ikke er mulig, med betaling i penger.
40 Ankemotparten anfører at det ikke er helt korrekt å si at de aktuelle
reiser var pålagt av arbeidsgiver. Arbeidsgiver i den foreliggende sak
ga ikke pålegg om reisene som sådan, men anga bare et angitt
oppmøtested der arbeidet skulle utføres.
41 Ankemotparten gjør gjeldende at kriteriene fastsatt i direktivet
artikkel 2 nr. 1 ikke oppfylles bare ved at en arbeidstaker tilbringer
tid på å reise utenfor ordinær arbeidstid. Et kjøretøy kan under
normale omstendigheter heller ikke anses som
arbeidstakerens arbeidssted.
42 Ankemotparten fastholder imidlertid at i den utstrekning aktivt
arbeid utføres underveis, ut over meget korte og rent reiserelaterte
oppgaver som må anses som en del av reisen, må tid medgått til dette
anses som arbeidstid etter direktivet. Dette medfører likevel ikke at
all tid medgått til reise dermed blir arbeidstid etter direktivet, bare
den tid som medgår til aktivt arbeid.
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43 The respondent submits that the judgment in Tyco does not support
the appellant’s claim. First, Tyco is largely limited to a special type of
employees, characterised by not having a fixed or habitual place of
attendance. For employees who have a fixed or habitual place of
attendance, the fact that they occasionally use a car in connection
with their work does not mean that travel is an inherent part of their
work duties in a corresponding way. In addition, it is not natural to
regard travel as constituting an employee “carrying out his activity
or duties”.
44 Second, Tyco places substantial emphasis on the situation that
applied previously to the employees in question. In the case at hand,
there is no such previous situation. Third, the ECJ stressed in Tyco
that the condition that an employee must be “at the employer’s
disposal” must also be met. It highlighted that, during a journey, the
employees in question could be ordered to carry out new installation
assignments, and that they were also subject to substantial
constraints on their freedom and that consequently they were at
their employer’s disposal.
45 Furthermore, the respondent argues that the interpretation of
Article 2(1) of the Directive advanced by the appellant would lead to
inexpedient results in practice.
46 As regards the third question, the respondent maintains that, in
principle, the assessment is not altered by how often a place of
attendance other than the fixed or habitual one is specified.
However, employees who are frequently ordered to a new place of
attendance, may have a somewhat greater need for protection in this
regard. Therefore, the respondent does not rule out the possibility
that the frequency could have a bearing when assessing whether the
conditions of the Directive are met. However, that would only
become relevant in cases where a different place of attendance is
specified more often than in the present case.
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43 Ankemotparten gjør gjeldende at den ankende part ikke kan basere
sitt krav på dommen i Tyco. For det første begrenser Tyco seg langt
på vei til en spesiell type arbeidstakere som kjennetegnes av at de
ikke har noe fast eller sedvanlig oppmøtested. For arbeidstakere som
har et fast eller sedvanlig oppmøtested, innebærer ikke dét at de
iblant bruker bil i forbindelse med arbeidet at reise er en iboende del
av deres arbeidsoppgaver på tilsvarende måte. Dessuten er det ikke
naturlig å anse en arbeidstaker på reise som å “utfører verksemda si
eller pliktene sine”.
44 For det andre legger Tyco betydelig vekt på den situasjon som
tidligere gjaldt for de berørte arbeidstakere. I den foreliggende sak er
det ingen slik tidligere situasjon. For det tredje understreket
EU-domstolen i Tyco at vilkåret om at en arbeidstaker må “stå til
rådvelde for arbeidsgjevaren”, også må være oppfylt. I dommen
fremheves det at de berørte arbeidstakere underveis kunne bli pålagt
å utføre nye installasjonsoppdrag, at deres frihet for øvrig var
underlagt vesentlige begrensninger, og at de følgelig sto til
arbeidsgiverens disposisjon.
45 Ankemotparten gjør videre gjeldende at tolkningen av direktivet
artikkel 2 nr. 1 som den ankende part har lagt til grunn, vil føre til
uhensiktsmessige resultater i praksis.
46 Når det gjelder det tredje spørsmål, fastholder ankemotparten at
vurderingen i prinsippet ikke påvirkes av hvor ofte det angis et annet
oppmøtested enn det faste eller sedvanlige. Arbeidstakere som
hyppig pålegges et nytt oppmøtested, kan imidlertid ha et noe større
behov for vern i denne sammenheng. Ankemotparten utelukker
derfor ikke at det er mulig at hyppigheten kan ha betydning ved
vurdering av om vilkårene i direktivet er oppfylt. Dette ville
imidlertid bare være relevant i tilfelle et annet oppmøtested angis
oftere enn i den foreliggende sak.
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47 The Polish Government submits that only an autonomous
interpretation of the concepts of working time and rest period is
capable of securing full effectiveness of the Directive and its uniform
application within all EEA States.
48 According to the Polish Government, the present case differs from
Tyco, as the latter concerned special types of employees who had no
fixed or habitual place of attendance, but were ordered to a new place
of attendance on a daily basis. Travel to the place of assignment,
which is at issue in the present case, should be treated as usual travel
to and from the place of residence to the fixed or habitual place of
attendance and should not be counted as working time.
49 Furthermore, the Polish Government emphasizes that the appellant
was not in fact at his employer’s disposal for the whole time and it
was not possible for him to carry out the standard duties of a police
officer. It was left to the appellant to decide when to start the
journey, as well as to choose the means of transport, the travel route,
possible breaks and other activities during the journey.
50 The Polish Government contends that travel to the place of
assignment cannot in general be treated as working time. For such a
classification to apply, the travel must constitute an integral part of
the performance of the worker’s activity, which should be
differentiated from the situation of a worker with a fixed or habitual
place of attendance.
51 ESA contends that although the definition of “working time” in
Article 2(1) of the Directive refers to national laws or practice, that
does not mean that the EEA States may unilaterally determine the
scope of that concept. The ECJ has emphasised that only an
autonomous interpretation of the concepts of “working time” and
“rest period” can ensure the full effectiveness of the Directive.
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47 Den polske regjering gjør gjeldende at bare en selvstendig fortolkning
av begrepene arbeidstid og hviletid vil kunne sikre direktivet full
virkning og ensartet anvendelse i alle EØS-stater.
48 Ifølge den polske regjering skiller den foreliggende sak seg fra Tyco
ved at sistnevnte gjaldt spesielle typer arbeidstakere som ikke hadde
noe fast eller sedvanlig oppmøtested, men daglig ble pålagt et nytt
oppmøtested. Reisen til oppdragsstedet, som er det den foreliggende
sak gjelder, bør behandles som vanlig reise til og fra hjemmet til det
faste eller sedvanlige oppmøtested og ikke regnes som arbeidstid.
49 Den polske regjering understreker videre at den ankende part faktisk
ikke sto til arbeidsgivers disposisjon hele tiden, og at det ikke var
mulig for ham å utføre polititjenestemenns standardoppgaver. Det
var opp til den ankende part å bestemme avreisetidspunkt,
transportmiddel, reiserute, eventuelle pauser og andre
gjøremål underveis.
50 Den polske regjering anfører at reisen til oppdragsstedet ikke
generelt kan anses som arbeidstid. For at en slik klassifisering skal
kunne legges til grunn, må reisen utgjøre en integrert del av
utførelsen av arbeidstakerens arbeidsoppgaver, som bør skilles fra
situasjonen til en arbeidstaker med et fast eller
sedvanlig oppmøtested.
51 ESA anfører at selv om definisjonen av “arbeidstid” i direktivet
artikkel 2 nr. 1 viser til nasjonal lovgivning eller praksis, betyr ikke
dét at EØS-statene ensidig kan fastsette begrepets virkeområde.
EU-domstolen har understreket at bare en selvstendig fortolkning av
begrepene “arbeidstid” og “hviletid” kan sikre at direktivet får
full virkning.
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52 ESA submits that the reasoning provided by the ECJ in Tyco also
applies to the disputed journeys in the present case. In ESA’s view,
the journeys were necessary for the appellant to carry out the
assignments given by his employer. They cannot be distinguished
from the journeys examined in Tyco on the basis that the appellant,
unlike the workers in Tyco, had a habitual place of attendance. The
decisive factor is whether the journeys were a necessary means for
workers to carry out their tasks.
53 ESA submits that, in order for a worker to be regarded as being at the
disposal of his employer, he must be placed in a situation in which he
is legally obliged to obey the instructions of his employer and carry
out activity for that employer. Conversely, if workers are able to
manage their time without major constraints and pursue their own
interests, that is a factor capable of demonstrating that the period
does not constitute working time.
54 Furthermore, rest periods may be considered effective when workers
are able to remove themselves from the working environment during
such periods and pursue their own interests freely and uninterrupted
(reference is made to Case E-5/15 Matja Kumba T. M’Bye and Others
[2015] EFTA Ct. Rep. 674 (“Matja Kumba”), paragraph 41). ESA takes
the view that a person such as the appellant is at the disposal of his
employer during journeys such as those at issue in the present case.
55 ESA contends that the case law of the ECJ on Article 2(1) of the
Directive reflects the fact that the provision does not mention an
intensity assessment, nor does it include a category of time between
working time and rest period. Accordingly, neither the Court nor the
ECJ have carried out an assessment of work intensity in their
case law.

898

Sak E-19/16

52 ESA gjør gjeldende at EU-domstolens resonnement i Tyco også får
anvendelse på de omtvistede reiser i den foreliggende sak. Slik ESA
ser det, var reisene nødvendige for at den ankende part skulle kunne
utføre oppdragene han var gitt av arbeidsgiver. De kan ikke skilles
fra reisene som ble vurdert i Tyco med henvisning til at den ankende
part, i motsetning til arbeidstakerne i Tyco, hadde et sedvanlig
oppmøtested. Det avgjørende er om reisene var nødvendige for at
arbeidstakerne skulle kunne utføre sine arbeidsoppgaver.
53 ESA gjør gjeldende at for at en arbeidstaker skal kunne anses å stå til
disposisjon for sin arbeidsgiver, må han være i en situasjon der han
er rettslig forpliktet til å følge sin arbeidsgivers instrukser og utføre
arbeidsoppgaver for arbeidsgiveren. Motsvarende, dersom
arbeidstakerne kan organisere sin tid uten større begrensninger og
beskjeftige seg med egne interesser, er dette en faktor som kan vise
at tiden ikke utgjør arbeidstid.
54 Videre kan hvileperioder anses som effektive når arbeidstakerne kan
forlate arbeidsmiljøet i hvileperiodene og fritt og uavbrutt
beskjeftige seg med egne interesser (det vises til sak E-5/15 Matja
Kumba T. M’Bye m.fl., Sml. 2015 s. 674 (“Matja Kumba”), avsnitt 41).
ESA er av den oppfatning at en person som den ankende part står til
sin arbeidsgivers disposisjon underveis på slike reiser som dem den
foreliggende sak gjelder.
55 ESA anfører at EU-domstolens rettspraksis om direktivet artikkel 2
nr. 1 gjenspeiler at bestemmelsen ikke nevner noen vurdering av
intensitet og heller ikke fastsetter noen tidskategori mellom
arbeidstid og hviletid. Følgelig har verken EFTA-domstolen eller
EU-domstolen foretatt noen vurdering av arbeidsintensivitet i
sin rettspraksis.
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56 In addition, ESA contends that travel time cannot be classified as a
“rest period” on the basis that travelling is not as burdensome as
normal work. In ESA’s view, it would undermine the essential
function of rest periods if they were deemed to encompass travel
time for journeys carried out at the instruction of the employer.
However, in principle, it is only the necessary and not the actual
travel time that can constitute working time. If a worker stops on the
journey to conduct personal business, that time does not constitute
working time.
57 ESA submits that where journeys are necessary for a worker to carry
out his tasks, travelling is a part of that worker’s activities and duties
whether or not he has a habitual place of attendance. Moreover, for a
worker with a habitual place of attendance, travelling under the
instruction of his employer will have a stronger work element than in
the case of a worker without a fixed or habitual place of attendance,
since the former worker expects to attend work at the habitual place
of attendance.
58 ESA takes the view that the three criteria in Article 2(1) of the
Directive are met, and that the disputed journeys constitute working
time within the meaning of that provision. However, the travel time
should be calculated on the basis of the time necessary to travel from
the habitual place of attendance to the designated place of
attendance, as normally the travel time between home and the
habitual place of attendance does not constitute working time.
59 In the Commission’s view, reasoning analogous to that of Tyco can be
applied to the situation at issue in the present case. Under such
circumstances, the worker is obliged to obey the employer’s
instructions and cannot avoid the burden of such travel time by his
choice of place to live. Furthermore, the travel time is not simply
part of a standard attendance at a fixed workplace and the travelling
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56 I tillegg anfører ESA at reisetid ikke kan klassifiseres som “hviletid”
med henvisning til at reising ikke er like byrdefullt som vanlig
arbeid. ESA er av den oppfatning at det ville undergrave
hvileperiodenes vesentlige funksjon hvis de skulle anses å inkludere
reisetid for reiser som utføres etter arbeidsgivers instruks. I
prinsippet er det imidlertid bare den nødvendige reisetid og ikke den
faktiske reisetid som kan utgjøre arbeidstid. Om en arbeidstaker
stopper på veien for å utføre personlige gjøremål, utgjør ikke denne
tid arbeidstid.
57 ESA gjør gjeldende at hvis reiser er nødvendige for at en arbeidstaker
skal kunne utføre sine arbeidsoppgaver, er reising en del av
arbeidstakerens arbeidsoppgaver og plikter, uten hensyn til om han
har et sedvanlig oppmøtested. For en arbeidstaker som har et
sedvanlig oppmøtested, vil reiser etter instruks fra arbeidsgiveren
videre ha et sterkere element av arbeid enn for en arbeidstaker uten
noe fast eller sedvanlig oppmøtested, siden den førstnevnte
arbeidstaker forventer å gå på arbeid på det sedvanlige oppmøtested.
58 ESA er av den oppfatning at de tre kriterier i direktivet artikkel 2
nr. 1 er oppfylt, og at de omtvistede reiser utgjør arbeidstid etter
denne bestemmelse. Imidlertid bør reisetiden beregnes på grunnlag
av den tid som er nødvendig for å reise fra det sedvanlige
oppmøtested til det angitte oppmøtested, siden reisetiden mellom
hjemmet og det sedvanlige oppmøtested normalt ikke
utgjør arbeidstid.
59 Etter Kommisjonens oppfatning kan et resonnement tilsvarende det i
Tyco anvendes på situasjonen i den foreliggende sak. Under slike
omstendigheter er arbeidstakeren forpliktet til å følge
arbeidsgiverens instrukser og kan ikke unngå byrden med slik
reisetid ved sitt valg av bosted. Videre er reisetiden ikke bare en del
av et standard oppmøte på et fast arbeidssted, og selve reisingen er
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itself is part of the specific task assigned by way of the employer’s
instruction. The fact that such an instruction and the necessary
travel occurs only occasionally cannot affect this conclusion.
60 The Commission submits that the period spent by a police officer
travelling to a specific location, other than his usual place of work,
for a specific assignment ordered by his employer is “a necessary
means” for him to be able to perform the assignment. The fact that
he does not carry out actual police duties in a narrow sense during
the travel time does not undermine the conclusion that the travel is
a part of his broader activity.
61 The Commission notes that in Tyco the ECJ held that, if a worker is
“carrying out his duties” during his journey to or from a customer,
that worker must also be regarded as “working” during that journey.
Of particular relevance is the ECJ’s finding that when travelling is an
integral part of being a worker, the place of work cannot simply be
reduced to the physical areas of the work on the customers’ premises.
The Commission contends that, likewise, travelling constitutes an
integral part of the work of a police officer who is called upon to
perform an assignment at a place other than his regular place of
work. The fact that this occurs only occasionally cannot alter
that conclusion.
62 Therefore, the Commission concludes that all three criteria of
Article 2(1) of the Directive are met and that periods of travel such as
those at issue in the present proceedings constitute working time as
defined in that Article.
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en del av den spesifikke arbeidsoppgave som pålegges gjennom
arbeidsgivers instruks. Det faktum at en slik instruks og den
nødvendige reise bare forekommer sporadisk, kan ikke rokke ved
denne konklusjon.
60 Kommisjonen gjør gjeldende at den tid en polititjenestemann bruker
for å reise til et bestemt annet sted enn sitt sedvanlige arbeidssted
for et bestemt oppdrag han er pålagt av sin arbeidsgiver, er et
“necessary means” for at han skal kunne utføre oppdraget. Det at
han ikke utfører faktiske politioppgaver i snever forstand i tiden på
reise, svekker ikke konklusjonen om at reisen er en del av hans
arbeidsoppgaver generelt.
61 Kommisjonen anfører at EU-domstolen i Tyco la til grunn at hvis en
arbeidstaker “is carrying out his duties” underveis på reisen til eller
fra en kunde, må arbeidstakeren også anses å være “i arbeid”
underveis på reisen. Av særlig relevans er EU-domstolens konklusjon
om at når reising er en integrert del av å være arbeidstaker, kan ikke
arbeidsstedet bare reduseres til det fysiske sted der de arbeider hos
kunden. Kommisjonen anfører at på samme måte utgjør reising en
integrert del av arbeidet til en polititjenestemann som utkalles for å
utføre et oppdrag på et annet sted enn sitt sedvanlige arbeidssted.
Det faktum at dette bare forekommer sporadisk, kan ikke rokke ved
denne konklusjon.
62 Kommisjonen konkluderer på denne bakgrunn med at alle tre
kriterier i direktivet artikkel 2 nr. 1 er oppfylt, og at reisetid som den
hovedsaken gjelder, utgjør arbeidstid etter nevnte artikkel.
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FINDINGS OF THE COURT
63 At the outset, the Court recalls that the purpose of the Directive is to
lay down minimum health and safety requirements for the
organisation of working time. The Directive harmonises national
rules concerning, in particular, the duration of working time. Its
purpose is to ensure minimum daily and weekly rest periods, breaks
and maximum weekly working time (see Matja Kumba, cited above,
paragraph 36).
64 The Directive does not generally apply to the remuneration of
workers, save in respect of the special case envisaged by Article 7(1)
of the Directive concerning annual paid holiday (compare Tyco, cited
above, paragraph 48 and case law cited). However, the Directive does
not prevent EEA States from applying the definition of “working
time” to questions of remuneration. Whether an EEA State chooses
to do so or not is a matter for national law (compare the order in
Vorel, C437/05, EU:C:2007:23, paragraphs 32 to 35).
65 It follows from the request that the appellant was employed as a
police officer at Gaular rural police station in Sogn og Fjordane
County where, at the material time, he was a member of the
specially-trained UEH response unit in Sogn og Fjordane Police
District. The appellant was involved in three UEH assignments: (i)
an escort assignment on 7 October 2013 in Volda for the Norwegian
Minister of Health; (ii) an armed response action in a drug-related
case in Sogndal and the surrounding area on 8 October 2013; and
(iii) an escort assignment in Årdal on 16 November 2013 for the
Norwegian Prime Minister. In the case before the referring court, the
dispute concerns four periods: the interval from 17.00 to 18.30 on the
journey to Volda, and the return journeys after all
three assignments.

901

Sak E-19/16

RETTENS BEMERKNINGER
63 EFTA-domstolen peker innledningsvis på at formålet med direktivet
er å fastsette minstekrav til helse og sikkerhet i forbindelse med
organiseringen av arbeidstiden. Direktivet harmoniserer nasjonale
regler som særlig gjelder arbeidstidens varighet. Det har til formål å
sikre minsteperioder for daglig og ukentlig hvile, pauser og en øvre
grense for arbeidstid per uke (se Matja Kumba, som omtalt over,
avsnitt 36).
64 Direktivet får i alminnelighet ikke anvendelse på godtgjørelsen for
arbeidstakere, bortsett fra i det særlige tilfelle som er omtalt i
direktivet artikkel 7 nr. 1, som gjelder årlig betalt ferie (jf. Tyco, som
omtalt over, avsnitt 48 og rettspraksis som det vises til der).
Direktivet er imidlertid ikke til hinder for at EØS-statene kan
anvende definisjonen av “arbeidstid” i spørsmål om godtgjørelse. Om
en EØS-stat velger å gjøre det eller ikke, hører under nasjonal rett (jf.
kjennelsen i Vorel, C437/05, EU:C:2007:23, avsnitt 32 til 35).
65 Det fremgår av anmodningen at den ankende part var ansatt som
polititjenestemann ved Gaular lensmannskontor i Sogn og Fjordane,
der han på det relevante tidspunkt var tilknyttet Sogn og Fjordane
politidistrikts UEH-lag av spesialtrente mannskaper. Den ankende
part deltok i tre UEH-oppdrag: (i) et eskorteoppdrag 7. oktober 2013 i
Volda for den norske helseminister, (ii) en væpnet aksjon i en
narkotikasak i Sogndal og omegn 8. oktober 2013, og (iii) et
eskorteoppdrag i Årdal 16. november 2013 for den norske
statsminister. Saken for den anmodende domstol gjelder fire tidsrom:
intervallet fra kl. 17.00 til kl. 18.30 på reisen til Volda, samt
returreisene på alle tre oppdrag.
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66 While it is for the referring court to determine this, it would appear
from the referring court’s request that the appellant’s fixed or
habitual place of attendance in his work as a police officer was Gaular
rural police station.
67 The term “working time” is defined in Article 2(1) of the Directive as
any period during which the worker is working, at the employer’s
disposal, and carrying out his activity or duties, in accordance with
national laws and/or practice. Although the definition in Article 2(1)
refers to national laws or practice, that does not mean that the EEA
States may unilaterally determine the scope of that concept (see
Matja Kumba, cited above, paragraph 38 and case law cited). Rather,
“working time” and “rest periods” are concepts that must be
interpreted in an autonomous manner in order to ensure the full
effectiveness of the Directive and its uniform application across
the EEA.
68 The respondent’s contention that only active work may be classified
as working time finds no basis in the Directive. No such distinction is
made in Article 2(1). That provision lays down only that rest periods
are periods which are not working time, the two being mutually
exclusive. Nevertheless, the distinction between the two concepts
may be a fine one, and it will depend on a case-by-case assessment,
considering several factors, some of which have already been
addressed in case law (see Matja Kumba, cited above, paragraph 40).
69 Therefore, the Court must examine whether, in a situation such as
that at issue in the main proceedings, the elements of the concept of
“working time” are present.
70 The first element of the concept of “working time” is that the worker
must be carrying out his activity or duties in the context of the
worker’s employment relationship. It seems clear that the appellant
ordinarily worked at Gaular rural police station or in its locality. As
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66 Den anmodende domstol må selv vurdere dette, men det synes å
fremgå av foreleggelsen fra den anmodende domstol at den ankende
parts faste eller sedvanlige oppmøtested i sitt arbeid som
polititjenestemann, var Gaular lensmannskontor.
67 Begrepet “arbeidstid” er definert i direktivet artikkel 2 nr. 1 som alle
perioder der arbeidstakeren er i arbeid, står til arbeidsgiverens
disposisjon og utfører sine arbeidsoppgaver eller plikter, i samsvar
med nasjonal lovgivning og/eller praksis. Selv om definisjonen i
artikkel 2 nr. 1 viser til nasjonal lovgivning eller praksis, betyr ikke
det at EØS-statene ensidig kan fastsette begrepets virkeområde (se
Matja Kumba, som omtalt over, avsnitt 38 og rettspraksis som det
vises til der). Bare en uavhengig fortolkning av begrepene
“arbeidstid” og “kviletid” vil kunne sikre direktivet full virkning og
ensartet anvendelse i hele EØS.
68 Ankemotpartens påstand om at bare aktivt arbeid kan klassifiseres
som arbeidstid, har ingen hjemmel i direktivet. Det gjøres ikke noe
slikt skille i artikkel 2 nr. 1. Det eneste som fastsettes i
bestemmelsen, er at hviletid er tid som ikke er arbeidstid. De to
begrep er gjensidig utelukkende. Likevel kan skillet mellom de to
begrep være marginalt, og det vil bero på en konkret vurdering i den
enkelte sak, der flere faktorer tas i betraktning, hvorav enkelte
allerede er behandlet i rettspraksis (se Matja Kumba, som omtalt
over, avsnitt 40).
69 I en situasjon som den hovedsaken gjelder, må EFTA-domstolen
derfor vurdere om elementene i begrepet “arbeidstid” er til stede.
70 Det første element i begrepet “arbeidstid” er at arbeidstakeren må
utføre sine arbeidsoppgaver eller plikter innenfor rammen av sitt
arbeidsforhold. Det synes klart at den ankende part vanligvis
arbeidet på Gaular lensmannskontor eller omegn. Som ESA med rette
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ESA correctly notes, similar to the position in Tyco, the journeys of a
worker, such as the appellant, taken in order to perform tasks
specified by his employer at a location away from his fixed or
habitual place of attendance, are requisite and essential for the
worker to dutifully undertake those tasks (compare Tyco, cited above,
paragraph 32).
71 The respondent’s submission that Tyco should be limited to
employees without a fixed or habitual place of attendance would have
the effect that only this category of workers undertaking regular
journeys, and workers with a fixed place of work for all assignments
would be fully protected by the Directive, whereas those in an
intermediate position, such as the appellant, would be denied the
Directive’s protection in situations where they are assigned a place of
attendance other than the fixed or habitual place of attendance. This
would distort the concept of “working time” and jeopardise the
objective of the Directive to protect the safety and health of workers.
72 Any journey to and/or from a location other than the worker’s fixed
or habitual place of attendance shall be deemed to have begun, and
its return to have ended, either at the worker’s home, or his fixed or
habitual place of work, whichever is more reasonable in the
circumstances. It is for the referring court to determine whether it is
more reasonable, in the circumstances, for the journeys to have
begun and/or been completed at either the worker’s home, or his
fixed or habitual place of work. In making that assessment, the
referring court must consider whether the journey to and/or from the
location of the worker’s assignment is shorter if travelling from the
employee’s home as opposed to his fixed or habitual place
of attendance.
73 The second element of the concept of “working time” in Article 2(1)
of the Directive is that the worker must be at the disposal of the
employer during that time. In order for a worker to be regarded as
being at the disposal of his employer, that worker must be placed in a
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påpeker, og på tilsvarende måte som i Tyco, er en reise gjennomført
av en arbeidstaker, som den ankende part, for å utføre oppgaver han
var pålagt av arbeidsgiver på et annet sted enn sitt faste eller
sedvanlige oppmøtested, en nødvendig og vesentlig forutsetning for
at arbeidstakeren skal kunne ivareta sine arbeidsoppgaver på en
pliktoppfyllende måte (jf. Tyco, som omtalt over, avsnitt 32).
71 Ankemotpartens anførsel om at Tyco bør begrenses til arbeidstakere
som ikke har noe fast eller sedvanlig oppmøtested, ville innebære at
bare arbeidstakere av denne kategori som regelmessig foretar reiser,
og arbeidstakere med et fast arbeidssted for alle oppdrag, ville være
fullt beskyttet av direktivet. Arbeidstakere i en mellomposisjon, som
den ankende part, ville bli nektet vern etter direktivet i situasjoner
der de pålegges et annet oppmøtested enn sitt faste eller sedvanlige
oppmøtested. Dette ville fordreie begrepet “arbeidstid” og
undergrave direktivets mål, som er å beskytte arbeidstakernes helse
og sikkerhet.
72 Enhver reise til og/eller fra et annet sted enn arbeidstakerens faste
eller sedvanlige oppmøtested skal anses begynt og avsluttet på
arbeidstakerens bolig eller på hans faste eller sedvanlige
oppmøtested, alt etter hva som er mest rimelig etter de aktuelle
forhold. Det er den anmodende domstol som må vurdere om det er
mest rimelig at reisene etter de aktuelle forhold skal ha begynt og/
eller blitt avsluttet på arbeidstakerens bolig eller på hans faste eller
sedvanlige oppmøtested. Ved denne vurdering må den anmodende
domstol ta i betraktning om reisen til og/eller fra arbeidstakers
oppdragssted blir kortere hvis han reiser fra sin bolig enn om han
reiser fra sitt faste eller sedvanlige oppmøtested.
73 Det annet element i begrepet “arbeidstid” etter direktivet artikkel 2
nr. 1 er at arbeidstakeren i løpet av denne tid må stå til arbeidsgivers
disposisjon. For at en arbeidstaker skal kunne anses å stå til
disposisjon for sin arbeidsgiver, må han være i en situasjon der han
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situation in which he is legally obliged to obey the instructions of his
employer and carry out his activity for that employer (compare, Tyco,
cited above, paragraphs 35 and 36 and case law cited). It should be
added that the intensity of the work performed by the worker and his
output are not among the characteristic elements of the concept of
“working time” within the meaning of the Directive (compare the
judgment in Dellas and Others, C-14/04, EU:C:2005:728,
paragraphs 43 and 48).
74 However, the possibility for workers to manage their time without
major constraints and to pursue their own interests is a factor
capable of demonstrating that the period of time in question is not
“working time” (compare Tyco, cited above, paragraph 37, and, to
that effect, the judgment in Simap, C303/98, EU:C:2000:528,
paragraph 50). A distinction has to be made between situations
where the workers are obliged to be present at the workplace and
situations where they are not. It is only when workers are able to
remove themselves from the working environment during the rest
periods and pursue their own interests freely and in an
uninterrupted manner that the rest periods may be considered
effective and not to constitute “working time” (see Matja Kumba,
cited above, paragraph 41 and case law cited).
75 A worker in a similar position to the appellant, in travelling to and/or
from a location other than his fixed or habitual place of attendance
in order to carry out his activity or duties at that other location, as
required by his employer, may have a certain level of flexibility and
choice in terms of means of transport and alternative travel routes.
However, such travel time is necessary and during that time, the
worker remains under the instruction of the employer, with the
employer maintaining the right to cancel, change, or add
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er rettslig forpliktet til å følge sin arbeidsgivers instrukser og utføre
sine arbeidsoppgaver for arbeidsgiveren (jf. Tyco, som omtalt over,
avsnitt 35 og 36 og rettspraksis som det vises til der). Det må tilføyes
at intensiteten i arbeidet som arbeidstakeren utfører, og hans
produksjon, ikke inngår i de elementer som kjennetegner begrepet
“arbeidstid” etter direktivet (jf. dommen i Dellas m.fl., C-14/04,
EU:C:2005:728, avsnitt 43 og 48).
74 Muligheten for arbeidstakerne til å organisere sin tiden uten større
begrensninger og til å beskjeftige seg med egne interesser, er
imidlertid en faktor som kan vise at den aktuelle tid ikke er
“arbeidstid” (jf. Tyco, som omtalt over, avsnitt 37, jf. i denne retning
også dommen i Simap, C303/98, EU:C:2000:528, avsnitt 50). Det må
trekkes et skille mellom situasjoner der arbeidstakerne er pålagt å
oppholde seg på arbeidsplassen, og situasjoner der dette ikke er
tilfelle. Det er bare når arbeidstakerne kan forlate arbeidsmiljøet i
hvileperiodene og fritt og uavbrutt beskjeftige seg med egne
interesser, at hvileperiodene kan anses å være effektive og ikke
utgjøre “arbeidstid” (se Matja Kumba., som omtalt over, avsnitt 41 og
rettspraksis som det vises til der).
75 En arbeidstaker som er i en tilsvarende situasjon som den ankende
part ved at han reiser til og/eller fra et annet sted enn sitt faste eller
sedvanlige oppmøtested for å utføre sine arbeidsoppgaver eller
plikter på dette andre sted som angitt av arbeidsgiver, kan ha en viss
grad av fleksibilitet og valgfrihet med hensyn til transportmiddel og
alternative reiseruter. Imidlertid er denne reisetid nødvendig, og i
løpet av denne tid er arbeidstakeren forpliktet til å følge
arbeidsgiverens instrukser, og arbeidsgiveren kan fritt avlyse, endre
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assignments. As such, during the necessary travel time, which
generally cannot be shortened, the worker is unable to use his time
freely and pursue his own interests, thus remaining at his employer’s
disposal (compare, Tyco, cited above, paragraphs 39).
76 Consequently, the respondent’s argument that the employer did not
instruct the appellant to make the journeys, but merely specified
certain locations away from the appellant’s fixed or habitual place of
attendance where the appellant should undertake certain activities
at specified times, is unfounded. The employer’s expectation that the
appellant should not be at his fixed or habitual place of attendance
but rather at Volda, Sogndal, and Årdal at the required times, and
able to conduct his UEH assignments, indicate that during the
necessary travel time to and from those locations, he was at the
disposal of his employer.
77 At the hearing, counsel for the appellant stated that the appellant’s
“assignments were conducted in compliance with normal procedure
and under the supervision of his leader”. She added that the
appellant travelled either by police car or police bus, armed, carrying
both his employer’s and his own private mobile phone, with the
vehicle’s location being monitored by the Operations Centre by GPS.
Furthermore, she said that the cars were equipped with a police
communication system, which the appellant used to inform the
Operation Centre of his movements.
78 The respondent and the Polish Government expressed the concern
that workers in the appellant’s position would be able to engage in
personal business, or break the journey to engage in social activities
with the period still being classified as “working time”. In response
to this the Court notes that in a situation such as that in the main
proceedings, it is for the employer to put in place the necessary
monitoring procedures to avoid any potential abuse by a worker in
breaking a journey to engage in social activities (compare, Tyco, cited
above, paragraphs 40 and 41).
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eller legge til oppdrag. Under den nødvendige reisetid, som normalt
ikke kan forkortes, kan arbeidstakeren ikke fritt og uten avbrudd
beskjeftige seg med egne interesser og står altså til arbeidsgivers
disposisjon (jf. Tyco, som omtalt over, avsnitt 39).
76 Ankemotpartens argument om at arbeidsgiver ikke hadde pålagt den
ankende part å foreta reisene, bare angitt visse andre steder enn det
faste eller sedvanlige oppmøtested der han skulle utføre visse
arbeidsoppgaver på angitte tidspunkt, er følgelig grunnløst.
Arbeidsgivers forventning om at den ankende part ikke skulle være
på sitt faste eller sedvanlige oppmøtested, men snarere i Volda,
Sogndal og Årdal på de angitte tidspunkt, beredt til å utføre sine
UEH-oppdrag, viser at han under den nødvendige reisetid til og fra
de nevnte steder sto til arbeidsgivers disposisjon.
77 I rettsmøtet opplyste den ankende parts prosessfullmektig at den
ankende parts “assignments were conducted in compliance with
normal procedure and under the supervision of his leader”. Hun la til
at den ankende part reiste enten med politibil eller politibuss, bar
våpen og hadde både arbeidsgivers og sin egen private mobiltelefon,
og at kjøretøyets bevegelser ble overvåket med GPS fra
Operasjonssentralen. Videre sa hun at bilene var utstyrt med
politiets sambandssystem, som den ankende part brukte til å
informere Operasjonssentralen om sine bevegelser.
78 Ankemotparten og den polske regjering uttrykte bekymring for at
arbeidstakere i den ankende parts stilling ville kunne utføre
personlige gjøremål eller avbryte reisen for å delta i sosiale gjøremål
samtidig som tidsrommet fortsatt ble klassifisert som “arbeidstid”.
Som svar på dette peker EFTA-domstolen på at i en situasjon som
den hovedsaken gjelder, er det arbeidsgiver som må ha de
nødvendige overvåkingsprosedyrer på plass for å unngå at dette ikke
misbrukes ved at en arbeidstaker avbryter reisen for å delta i sosiale
gjøremål (jf. Tyco, som omtalt over, avsnitt 40 og 41).
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79 The third element of the concept of “working time” in Article 2(1) of
the Directive is that the worker must be working during that period
of time. It is inherent to requiring a worker to be present at locations
other than his fixed or habitual place of attendance that it denies the
worker the ability to determine the distance of his commute
(compare, Opinion of Advocate General Bot in Tyco, EU:C:2015:391,
points 48 and 53, and the judgment in Tyco, cited above,
paragraphs 43 to 46). It is, therefore, immaterial how frequently the
employer specifies a place of attendance other than the fixed or
habitual one, unless the effect is to transfer the employee’s place of
employment to a new fixed or habitual place of attendance.
80 Consequently, if a worker, such as the appellant, is required to
undertake certain assignments away from his fixed or habitual place
of attendance, travelling to and from that location must be
considered an intrinsic aspect of his work. As a consequence, he
must during the necessary travel time be considered to be “working”,
for the purposes of Article 2(1) of the Directive. It is immaterial
whether such journeys take place outside the worker’s normal
working hours.
81 The respondent has argued that the inclusion of travel time in the
concept of working time may lead to inexpedient results. However,
including necessary travel time in the concept of working time is
inevitable in order to protect workers’ safety and health. As
mentioned in recital 4 in the preamble to the Directive, that
objective should not be subordinated to purely
economic considerations.
82 However, the Directive allows for derogations from certain
provisions. For example, Article 18 allows derogations in collective
agreements, inter alia from Articles 3 and 5 on daily and weekly rest
periods, on condition that equivalent compensating rest periods are
granted to the workers concerned or, in exceptional cases where it is
not possible for objective reasons to grant such periods, the workers
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79 Det tredje element i begrepet “arbeidstid” etter direktivet artikkel 2
nr. 1 er at arbeidstakeren i løpet av denne tid også må arbeide. Å
kreve at en arbeidstaker skal være til stede på andre steder enn sitt
faste eller sedvanlige oppmøtested, vil nødvendigvis medføre at
arbeidstakeren fratas muligheten til å bestemme pendleavstand (jf.
generaladvokat Bots uttalelse i Tyco, EU:C:2015:391, avsnitt 48 og 53,
og dommen i Tyco, som omtalt over, avsnitt 43 til 46). Det er derfor
uvesentlig hvor ofte arbeidsgiver angir et annet oppmøtested enn det
faste eller sedvanlige, med mindre virkningen er at arbeidstakerens
arbeidssted flyttes til et nytt fast eller sedvanlig oppmøtested.
80 Om en arbeidstaker som den ankende part er forpliktet til å påta seg
visse oppdrag på andre steder enn på sitt faste eller sedvanlige
oppmøtested, må følgelig reisen til og fra dette sted betraktes som en
integrert del av hans arbeid. Som en følge av dette må han under den
nødvendige reisetid anses å være “i arbeid” etter direktivet artikkel 2
nr. 1. Det er uvesentlig om slike reiser finner sted utenfor
arbeidstakerens alminnelige arbeidstid.
81 Ankemotparten har anført at det å inkludere reisetid i begrepet
arbeidstid kan føre til uhensiktsmessige resultater. Av hensyn til
arbeidstakernes helse og sikkerhet er det imidlertid ikke til å unngå
at nødvendig reisetid må inkluderes i begrepet arbeidstid. Som nevnt
i betraktning 4 i fortalen til direktivet, bør dette mål ikke være
underordnet rent økonomiske vurderinger.
82 Imidlertid tillater direktivet unntak fra visse bestemmelser. For
eksempel tillater artikkel 18 unntak ved tariffavtaler, blant annet fra
artiklene 3 og 5 om daglig og ukentlig hviletid, forutsatt at de
berørte arbeidstakere tildeles tilsvarende kompenserende
hvileperioder, eller i særlige tilfelle der det av objektive grunner ikke
er mulig å tildele slike hvileperioder, at arbeidstakere blir gitt
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concerned are afforded appropriate protection. This would provide
the employer with a degree of flexibility in complying with the
requirements of the Directive. Nevertheless, Article 18 does not
provide for any derogation regarding the definition of working time
in Article 2(1) of the Directive.
83 In conclusion, the answer to the first and third questions referred
must be that the necessary time spent travelling, outside normal
working hours, by a worker, such as the appellant, to and/or from a
location other than his fixed or habitual place of attendance in order
to carry out his activity or duties in that other location, as required
by his employer, constitutes “working time” within the meaning of
Article 2 of the Directive. No intensity assessment is required of the
amount of work performed while travelling. The frequency of such
journeys is immaterial unless the effect is to transfer the worker’s
place of employment to a new fixed or habitual place of attendance.
84 In the light of the above, there is no need to answer the second
question referred to the Court.

V

COSTS

85 The costs incurred by the Polish Government, ESA, and the
Commission, which have submitted observations to the Court, are
not recoverable. Since these proceedings are a step in the
proceedings pending before the national court, any decision on costs
for the parties and the intervener to those proceedings is a matter
for that court.
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passende vern. Dette ville gi arbeidsgiver en viss grad av fleksibilitet
ved oppfyllelsen av direktivets krav. Likevel åpner ikke artikkel 18 for
noe unntak med hensyn til definisjonen av arbeidstid i direktivet
artikkel 2 nr. 1.
83 Konklusjonen er at svaret på det første og det tredje forelagte
spørsmål må bli at den nødvendige tid som medgår til reise utenfor
alminnelig arbeidstid for en arbeidstaker som den ankende part, til
og/eller fra et annet sted enn hans faste eller sedvanlige
oppmøtested for å utføre sine arbeidsoppgaver eller plikter på dette
andre sted som angitt av arbeidsgiver, utgjør “arbeidstid” etter
direktivet artikkel 2. Det kreves ingen vurdering av intensitet av den
mengde arbeid som utføres på reisen. Hvor ofte slike reiser finner
sted, er uvesentlig med mindre virkningen er at arbeidstakerens
arbeidssted flyttes til et nytt fast eller sedvanlig oppmøtested.
84 I lys av det ovenstående er det ikke nødvendig å besvare det andre
spørsmål forelagt EFTA-domstolen.

V

SAKSOMKOSTNINGER

85 Omkostninger som er påløpt for den polske regjering, ESA og
Kommisjonen, som har inngitt innlegg for EFTA-domstolen, kan ikke
kreves dekket. Siden foreleggelsen for EFTA-domstolen utgjør ledd i
behandlingen av saken som står for den nasjonale domstol, ligger det
til denne domstol å ta en eventuell avgjørelse om saksomkostninger
for partene og partshjelperen.
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On those grounds,

The Court
In answer to the questions referred to it by Norges Høyesterett hereby
gives the following Advisory Opinion:
1.

The necessary time spent travelling, outside normal working
hours, by a worker, such as the appellant, to and/or from a
location other than his fixed or habitual place of attendance in
order to carry out his activity or duties in that other location, as
required by his employer, constitutes “working time” within the
meaning of Article 2 of Directive 2003/88/EC.

2.

No intensity assessment is required of the amount of work
performed while travelling.

3.

The frequency of such journeys is immaterial unless the effect
is to transfer the worker’s place of employment to a new fixed or
habitual place of attendance.
Carl Baudenbacher

Per Christiansen

Ása Ólafsdóttir

Delivered in open court in Luxembourg on
27 November 2017.
Gunnar Selvik

Per Christiansen

Registrar

Acting President
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På dette grunnlag avgir

EFTA-Domstolen
som svar på spørsmålene forelagt den av Norges Høyesterett, følgende
rådgivende uttalelse:
1.

Den nødvendige tid som medgår til reise utenfor alminnelig
arbeidstid for en arbeidstaker som den ankende part til og/eller
fra et annet sted enn hans faste eller sedvanlige oppmøtested
for å utføre sine arbeidsoppgaver eller plikter på dette andre
sted som angitt av arbeidsgiver, utgjør “arbeidstid” etter
artikkel 2 i direktiv 2003/88/EF.

2.

Det kreves ingen vurdering av intensitet av den mengde arbeid
som utføres på reisen.

3.

Hvor ofte slike reiser finner sted, er uvesentlig med mindre
virkningen er at arbeidstakerens arbeidssted flyttes til et nytt
fast eller sedvanlig oppmøtested.
Carl Baudenbacher

Per Christiansen

Ása Ólafsdóttir

Avsagt i åpen rett i Luxembourg,
27. november 2017.
Gunnar Selvik

Per Christiansen

Justissekretær

Fungerende president
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Report for the Hearing
in Case E-19/16
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice by the Supreme Court of Norway (Norges Høyesterett), in the
case between
Thorbjørn Selstad Thue supported by the Norwegian Police
Federation (Politiets Fellesforbund)

«and»
The Norwegian Government
concerning the interpretation of Article 2 of Directive 2003/88/EC of the
European Parliament and of the Council of 4 November 2003 concerning
certain aspects of the organisation of working time.

I

INTRODUCTION

1

By a letter of 14 December 2016, registered at the Court on the same
day, the Supreme Court of Norway (Norges Høyesterett) made a
request for an Advisory Opinion in a case pending before it between
Thorbjørn Selstad Thue (“the appellant”) and the Norwegian
Government (“the respondent”). The Norwegian Police Federation
(Politiets Fellesforbund) is an intervener in the national proceedings
in support of the appellant’s case.
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Rettsmøterapport
I sak E-19/16
ANMODNING til Domstolen i henhold til artikkel 34 i Avtalen mellom
EFTA-statene om opprettelse av et Overvåkningsorgan og en Domstol fra
Norges Høyesterett i en sak for denne domstol mellom
Thorbjørn Selstad Thue, med støtte fra Politiets Fellesforbund

«og»
Den norske stat
om tolkningen av artikkel 2 i europaparlaments- og rådsdirektiv 2003/88/
EF av 4. november 2003 om visse aspekt ved organisering av arbeidstida.

I

INNLEDNING

1

Ved brev datert 14. desember 2016, registrert ved EFTA-domstolen
samme dag, fremsatte Norges Høyesterett en anmodning om
rådgivende uttalelse i en sak som står for den mellom Thorbjørn
Selstad Thue (“den ankende part”) og den norske stat
(“ankemotparten”). Politiets Fellesforbund har erklært partshjelp til
støtte for den ankende part i saken for den nasjonale domstol.
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2

The case before the referring court concerns an action brought by
the appellant, as an employee, against his employer, the respondent,
in a dispute concerning the calculation of working hours, more
precisely how the appellant must be remunerated for time spent on
travel outside ordinary working hours where the destination is a
place of work other than the appellant’s usual place of attendance.

II

LEGAL BACKGROUND

EEA LAW
3

Directive 2003/88/EC of the European Parliament and of the Council
of 4 November 2003 concerning certain aspects of the organisation
of working time (OJ 2003 L 299, p. 9, and EEA Supplement 2006
No 58, p. 78) (“the Working Time Directive” or “the Directive”), was
incorporated into the Agreement on the European Economic Area
(“the EEA Agreement” or “EEA”) at point 32h of Annex XVIII to the
Agreement by Joint Committee Decision No 45/2004 of 23 April 2004
(OJ 2004 L 277, p. 12, and EEA Supplement 2004 No 43, p. 11).
Constitutional requirements were indicated and the decision entered
into force on 1 August 2005.

4

Article 1 of the Working Time Directive provides as follows:
1.

This Directive lays down minimum safety and health requirements
for the organisation of working time.
…

3.

This Directive shall apply to all sectors of activity, both public and
private, within the meaning of Article 2 of Directive 89/391/EEC,
without prejudice to Articles 14, 17, 18 and 19 of this Directive.
…
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2

Saken for den anmodende domstol gjelder et søksmål fra den
ankende part som arbeidstaker, mot ankemotparten som
arbeidsgiver, i en tvist om hvordan arbeidstiden skal beregnes,
nærmere bestemt hvordan arbeidstakeren skal godtgjøres for tid
medgått til reise utenfor alminnelig arbeidstid, og hvor reisen skjer
til et annet arbeidssted enn der arbeidstaker vanligvis har oppmøte.

II

RETTSLIG BAKGRUNN

EØS-RETT
3

Europaparlaments- og rådsdirektiv 2003/88/EF av 4. november 2003
om visse aspekt ved organisering av arbeidstida (EUT 2003 L 299,
s. 9, og EØS-tillegg 2006 nr. 58, s. 78) (“arbeidstidsdirektivet” eller
“direktivet”) er innlemmet i avtalen om Det europeiske økonomiske
samarbeidsområde (“EØS-avtalen” eller “EØS”) vedlegg XVIII
nr. 32h ved EØS-komiteens beslutning nr. 45/2004 av 23. april 2004
(EUT 2004 L 277, s. 12, og EØS-tillegg 2004 nr. 43, s. 11).
Forfatningsrettslige krav ble angitt, og beslutningen trådte i kraft
1. august 2005.

4

Arbeidstidsdirektivet artikkel 1 fastsetter:
1.

I dette direktivet er det fastsett minstekrav til tryggleik og helse i
samband med organisering av arbeidstida.
…

3.

Dette direktivet skal nyttast på alle sektorar innanfor offentleg og
privat verksemd, i medhald av artikkel 2 i direktiv 89/391/EØF, utan
at det rører ved artikkel 14, 17, 18 og 19 i dette direktivet.
…
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5

Article 2 of the Working Time Directive sets out the definitions of
working time and rest period as follows:
1.

“working time” means any period during which the worker is
working, at the employer’s disposal and carrying out his activity or
duties, in accordance with national laws and/or practice;

2.

“rest period” means any period which is not working time;

NATIONAL LAW
6

The Working Time Directive has been implemented in Norway by the
Act of 17 June 2005 No 62 on the working environment, working
hours and employment protection etc.1 (“the Working
Environment Act”).

7

Chapter 10 of the Working Environment Act is entitled “working
hours” and lays down limits on normal working hours (Section 10-4),
rules for the calculation of average normal working hours
(Section 10-5), limits on overtime (Section 10-6) and requirements
for breaks and daily and weekly rest (Sections 10-8 and 10-9).

8

Section 10-1 of the Working Environment Act reads:
(1) For the purposes of this Act, working hours means time when the
employee is at the disposal of the employer.
(2) For the purposes of this Act, off-duty time means time when the
employee is not at the disposal of the employer.

1

Lov om arbeidsmiljø, arbeidstid og stillingsvern mv. (arbeidsmiljøloven),
LOV-2005-06-17-62.
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5

Definisjonene av arbeidstid og hviletid er fastsatt i
arbeidstidsdirektivet artikkel 2 som følger:
1.

“arbeidstid” [tyder] alle periodar då arbeidstakaren er i arbeid og
står til rådvelde for arbeidsgjevaren, og utfører verksemda si eller
pliktene sine i samsvar med nasjonal lovgjeving og/eller praksis,

2.

“kviletid” [tyder] alle periodar som ikkje er arbeidstid,

NASJONAL RETT
6

Arbeidstidsdirektivet er gjennomført i norsk rett ved lov 17. juni
2005 nr. 62 om arbeidsmiljø, arbeidstid og stillingsvern
mv.1 (“arbeidsmiljøloven”).

7

Arbeidsmiljøloven kapittel 10 har overskriften “Arbeidstid” og
fastsetter grensene for alminnelig arbeidstid (§ 10-4), regler for
gjennomsnittsberegning av alminnelig arbeidstid (§ 10-5), grensene
for overtid (§ 10-6) og krav om pauser og daglig og ukentlig arbeidsfri
(§§ 10-8 og 10-9).

8

Arbeidsmiljøloven § 10-1 lyder:
(1) Med arbeidstid menes den tid arbeidstaker står til disposisjon
for arbeidsgiver.
(2) Med arbeidsfri menes den tid arbeidstaker ikke står til disposisjon
for arbeidsgiver.

1

Lov om arbeidsmiljø, arbeidstid og stillingsvern mv. (arbeidsmiljøloven),
LOV-2005-06-17-62.
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III FACTS AND PROCEDURE
9

The appellant has been employed at Gaular rural police station in
Sogn og Fjordane county since 1995, where he currently is employed
as a chief inspector. Between 2005 and 2014, he was a member of a
special “response unit” (utrykningsenhet or “UEH”) in Sogn og
Fjordane police district. Every police district in Norway is required to
have a UEH team of specially qualified officers, whose duties include
armed response actions and escort assignments for, inter alia,
government ministers visiting the district.

10 The case concerns three UEH assignments in which the appellant
participated, namely: (i) an escort assignment on 7 October 2013 in
Volda for the Norwegian Minister of Health; (ii) drug-related armed
response action in Sogndal and the surrounding area on 8 October
2013; and (iii) an escort assignment in Årdal on 16 November 2013
for the Norwegian Prime Minister.
11 In connection with the escort assignment on 7 October 2013 in
Volda, the appellant left his residence at approximately 17:00 on
Sunday 6 October 2013 for Gaular police station. There, he stowed
the required equipment in the police car. He then notified the police
district’s operations centre (“the Operations Centre”) that he was
leaving for Volda. On his way, the appellant dropped in at Førde
police station, approximately 25 minutes away, and picked up a
service weapon. He then drove to Gloppen police station, where he
met the police constable, who was to accompany him on the
assignment. From Gloppen to Volda, where they stayed overnight,
they travelled in separate cars, practising escort driving in addition
to carrying out reconnaissance work. In that regard, the respondent
approved the time from 18:30 as working hours, with overtime
supplement. The disputed period concerns the interval between
17:00 and 18:30, that is before they started the escort driving
practice and related work. In the appellant’s case, this period was
approved by the respondent as travel time, but not as working hours.

912

Sak E-19/16

III FAKTUM OG SAKSGANG
9

Den ankende part har vært ansatt ved Gaular lensmannskontor i
Sogn og Fjordane siden 1995, der han nå er politiførstebetjent. Fra
2005 og ut 2014 var han tilknyttet Sogn og Fjordane politidistrikts
såkalte utrykningsenhet (“UEH”). Hvert politidistrikt i Norge skal ha
et slikt UEH-lag av spesielt kvalifiserte tjenestemenn som blant
annet skal forestå væpnede aksjoner og eskorteoppdrag for statsråder
m.v. som besøker distriktet.

10 Saken knytter seg til tre UEH-oppdrag som den ankende part deltok
i, nemlig: (i) et eskorteoppdrag 7. oktober 2013 i Volda for den norske
helseminister, (ii) en væpnet narkotikaaksjon i Sogndal og omegn
8. oktober 2013, og (iii) et eskorteoppdrag i Årdal 16. november 2013
for den norske statsminister.
11 I forbindelse med eskorteoppdraget 7. oktober 2013 i Volda dro den
ankende part hjemmefra ca. kl. 17.00 søndag 6. oktober 2013 og bort
til Gaular lensmannskontor. Her pakket han tjenestebilen med
nødvendig utstyr. Han meldte så fra til politidistriktets
operasjonssentral (“Operasjonssentralen”) om at han startet på
turen til Volda. På veien kjørte den ankende part innom Førde
lensmannskontor, ca. 25 minutter unna, og hentet et tjenestevåpen.
Han kjørte deretter til Gloppen lensmannskontor, der han møtte en
politibetjent som skulle være med ham på oppdraget. Fra Gloppen til
Volda, der de overnattet, trente de på eskortekjøring i hver sin bil, i
tillegg til at de rekognoserte. I denne forbindelse har ankemotparten
godtatt tiden fra kl. 18.30 som arbeidstid, med overtidstillegg. Det
omtvistede tidsrom gjelder intervallet fra kl. 17.00 til kl. 18.30, altså
forut for eskortetreningen mv. Den ankende part har bare fått dette
tidsrom godkjent som reisetid, ikke som arbeidstid.
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12 The following day, the Minister of Health was picked up as planned
and driven from Volda to Nordfjord, and later back to the airport in
Volda. Then, at 16:20, the appellant and his colleague set off for
home. The appellant arrived home at approximately 19:30. The time
that the appellant spent on this return journey was approved by the
respondent as travel time, but not as working hours.
13 The second assignment was a drug-related armed response action in
Sogndal and the surrounding area on the following day, Tuesday
8 October 2013. The appellant arrived at Gaular police station at
approximately 6:30, where he stowed the required equipment in the
police car and notified the Operations Centre. He then drove to Førde
police station, where he met up with the rest of the UEH team before
they continued to Sogndal, where they arrived at about 8:00. The
operation lasted until 21:53 and the appellant was back in Gaular
at 23:35.
14 The time that the appellant spent on the return journey from
Sogndal was approved by the respondent as travel time, but not as
working hours. The journey to Sogndal was approved as working
hours (with overtime supplement), but the referring court notes that
the respondent maintains that this was done by mistake.
15 The third assignment was an escort assignment for the Norwegian
Prime Minister on Saturday 16 November 2013, when the appellant
was initially off duty. On that day, he left Gaular at approximately
8:00, after having stowed equipment in the police car. He also
notified the Operations Centre. He then drove to Førde police
station, where he picked up a police officer, who was to accompany
him on the assignment. They drove together to Årdal, where his
colleague was to transfer to another car. It is not disputed that a
number of telephone calls took place en route in order to plan the
assignment. They arrived in Årdal at approximately 11:00. After
having completed the assignment, the appellant left for Gaular at
16:40. He was back home at 19:40.
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12 Dagen etter ble helseministeren hentet som planlagt og kjørt fra
Volda til Nordfjord og senere tilbake til flyplassen i Volda. Deretter,
kl. 16.20, kjørte den ankende part og hans kollega hjemover igjen.
Den ankende part kom hjem ca. kl. 19.30. Denne returreisen har
ankemotparten bare godkjent som reisetid, ikke som arbeidstid.
13 Oppdrag nr. 2 var en væpnet narkotikaaksjon i Sogndal og omegn
den påfølgende dag, tirsdag 8. oktober 2013. Den ankende part
ankom Gaular lensmannskontor ca. kl. 06.30, der han pakket
nødvendig utstyr i tjenestebilen og meldte fra til
Operasjonssentralen. Han kjørte deretter til Førde lensmannskontor,
der han møtte de øvrige i UEH-laget før de kjørte videre til Sogndal,
der de ankom rundt kl. 08.00. Aksjonen varte frem til kl. 21.53, og
den ankende part var tilbake i Gaular igjen kl. 23.35.
14 Returreisen fra Sogndal har den ankende part fått godkjent av
ankemotparten som reisetid, ikke som arbeidstid. Reisen til Sogndal
ble godkjent som arbeidstid (med overtidstillegg), men den
anmodende domstol bemerker at dette ifølge ankemotparten har
skjedd ved en feil.
15 Oppdrag nr. 3 var et eskorteoppdrag for den norske statsminister
lørdag 16. november 2013, da den ankende part i utgangspunktet
hadde fri. Den dag kjørte han fra Gaular ca. kl. 08.00 etter å ha
pakket tjenestebilen med utstyr. Han meldte også fra til
Operasjonssentralen. Deretter kjørte han til Førde lensmannskontor,
hvor han hentet politibetjenten han skulle utføre oppdraget sammen
med. De kjørte deretter i samme bil til Årdal, der kollegaen skulle
over i en annen bil. Det er uomstridt at det underveis ble tatt en del
telefoner for å planlegge oppdraget. De var fremme i Årdal ca. kl.
11.00. Etter at oppdraget var utført, kjørte den ankende part tilbake
til Gaular kl. 16.40. Han var hjemme igjen kl. 19.40.
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16 The return journey from Årdal was approved by the respondent as
travel time, but not as working hours. The same was initially the
case for the journey to Årdal. However, during the preparation of the
case before the Court of Appeal, the respondent approved this
journey as working hours with overtime supplement as the appellant
had so many planning tasks.
17 Hence, the periods disputed in the case are the interval from 17:00 to
18:30 on the journey to Volda and the return journeys after all
three assignments.
18 For the purposes of classifying those periods, the main issues are the
extent to which the appellant was under a duty to carry out tasks
during his travels, and whether he was ready for work and at the
respondent’s disposal for other police tasks. Other issues include his
possibility of choosing an alternative travel route, his possibility of
choosing other means of transport, the significance of his use of an
unmarked police car, and what limitations on his off-duty hours
followed from the fact that he took a service weapon along on his
journey. In addition, there is disagreement about the appellant’s
possibility to choose time of departure and carry out private tasks
while travelling, for example taking breaks and visiting family and
friends. There is also disagreement about whether the appellant
carried out any tasks other than brief and travel-related tasks.
19 On 31 March 2014, the appellant lodged a claim against the
respondent on the grounds that his working hours had been
incorrectly calculated. His claim was rejected by Oslo District Court
(Oslo tingrett) in a judgment dated 11 December 2014. An appeal
against that judgment was brought before Borgarting Court of
Appeal (Borgarting lagmannsrett), which upheld the district court’s
conclusion in its judgment of 18 February 2016. By an appeal against
the Court of Appeal’s judgment, the appellant then brought the
matter before the Supreme Court of Norway.

914

Sak E-19/16

16 Returreisen fra Årdal ble godkjent av ankemotparten som reisetid,
ikke som arbeidstid. Det samme gjaldt opprinnelig reisen til Årdal.
Under ankeforberedelsen for lagmannsretten godtok imidlertid
ankemotparten denne reise som arbeidstid med overtidstillegg, siden
den ankende part hadde så mange planleggingsoppgaver.
17 Dermed er de omtvistede tidsrom i saken intervallet fra kl. 17.00 til
kl. 18.30 på reisen til Volda, samt returreisene på alle de tre oppdrag.
18 For å kunne klassifisere disse tidsrom blir de sentrale spørsmål i
hvilken grad den ankende part hadde plikt til å utføre oppgaver
underveis, og om han var arbeidsberedt og sto til disposisjon for
ankemotparten for andre politioppgaver. Andre spørsmål vil være
om han hadde mulighet til å velge en alternativ reiserute, om han
hadde mulighet til å velge et annet transportmiddel, betydningen av
at det ble brukt sivil polititjenestebil og hvilken begrensning i hans
fritid det innebar at han hadde tjenestevåpen med på reisen. Det er
også uenighet om den ankende parts mulighet til å velge
avreisetidspunkt og til å disponere tiden på reisen til private
gjøremål, for eksempel for å ta pauser og til å besøke familie og
venner. I tillegg er det uenighet om den ankende part utførte noe
utover rent kortvarige og reiserelaterte oppgaver.
19 Den 31. mars 2014 tok den ankende part ut søksmål mot
ankemotparten basert på at arbeidstiden var beregnet feil. Ved Oslo
tingretts dom 11. desember 2014 ble søksmålet forkastet. Dommen
ble anket til Borgarting lagmannsrett, som ved dom 18. februar 2016
opprettholdt tingrettens avgjørelse. Den ankende part har anket
lagmannsrettens dom inn for Norges Høyesterett.
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20 The Supreme Court of Norway has referred the following questions
to the Court.
I.

Is the time spent on a journey ordered by the employer, to
and/or from a place of attendance other than the
employee’s fixed or habitual place of attendance, when such
travel takes place outside normal working hours, to be
considered working time within the meaning of Article 2 of
Directive 2003/88/EC?

II. Insofar as travel as described in Question I is not by itself
sufficient to be classified as working time, what is the legal
test and the relevant elements to be considered in the
assessment of whether the time spent on travel should
nonetheless be deemed to constitute working time? As part
of this question, an opinion is requested on whether an
intensity assessment should be made of the amount of work
performed while travelling.
III. Does it have any bearing on the assessments under
Questions I and II how often the employer specifies a place
of attendance other than the fixed or habitual one?
21 Due to illness, Judge Páll Hreinsson, who was judge rapporteur, was
replaced by Ad-hoc Judge Ása Ólafsdóttir. The case was reallocated
to President Carl Baudenbacher to act as judge-rapporteur on
16 May 2017.

IV WRITTEN OBSERVATIONS
22 Pursuant to Article 20 of the Statute of the Court and Article 97 of
the Rules of Procedure, written observations have been
received from:
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20 Norges Høyesterett har forelagt EFTA-domstolen følgende spørsmål:
I.

Er den tiden som medgår til en reise pålagt av arbeidsgiver,
til og/eller fra et annet oppmøtested enn arbeidstakerens
faste eller sedvanlige oppmøtested, når reisen skjer utenfor
alminnelig arbeidstid, å anse som arbeidstid etter artikkel 2
i direktiv 2003/88/EF?

II. I den grad en reise som beskrevet i spørsmål I ikke i seg selv
er tilstrekkelig til klassifisering som arbeidstid, hva er det
rettslige vurderingstemaet og de relevante momentene for
vurderingen av om reisetiden likevel blir arbeidstid? Det
bes herunder omtalt om det skal foretas en
intensivitetsvurdering av innslaget av arbeid på reise.

III. Har det betydning for vurderingene under spørsmål I og II
hvor ofte arbeidsgiver fastsetter et annet oppmøtested enn
det som er arbeidstakerens faste eller
sedvanlige oppmøtested?
21 På grunn av sykdom ble dommer Páll Hreinsson, som var
saksforberedende dommer, erstattet av ad hoc dommer Ása
Ólafsdóttir. Saken ble 16. mai 2017 omfordelt til president Carl
Baudenbacher som saksforberedende dommer.

IV SKRIFTLIGE INNLEGG
22 I medhold av artikkel 20 i EFTA-domstolens vedtekter og artikkel 97
i EFTA-domstolens rettergangsordning er skriftlige innlegg
inngitt av:
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V

–

the appellant, represented by Merete Furesund, advocate;

–

the respondent, represented by Siri K. Kristiansen, advocate at
the Attorney General of Civil Affairs, acting as Agent;

–

the Polish Government, represented by Boguslaw Majczyna,
Ministry of Foreign Affairs, acting as Agent;

–

the EFTA Surveillance Authority (“ESA”), represented by Carsten
Zatschler and Øyvind Bø, members of its Department of Legal &
Executive Affairs, acting as Agents; and

–

the European Commission (“the Commission”), represented by
Michel van Beek, Legal Adviser, and Nicola Yerrell, member of
its Legal Service, acting as Agents.

SUMMARY OF THE ARGUMENTS SUBMITTED

GENERAL REMARKS
23 All those who have submitted written observations to the Court are
agree that the concepts of working time and rest period are mutually
exclusive. As the Directive uses only these two alternatives, there are
no intermediate categories.2 Accordingly, they all agree that travel
time spent by the appellant on the disputed journeys can either
constitute working time or a rest period. Furthermore, all those who
have submitted written observations to the Court are agreed that the
definition of working time in Article 2(1) of the Working Time

2

Reference was made to numerous judgments and orders, including Case E-5/15 Matja
Kumba T. M’Bye and Others [2015] EFTA Ct. Rep. 674, paragraph 39; and, for
comparison, the judgments in Tyco, C-266/14, EU:C:2015:578, paragraphs 25 and 26;
Simap, C-303/98, EU:C:2000:528, paragraph 47; Jaeger, C-151/02, EU:C:2003:437,
paragraph 48; and Dellas and Others, C-14/04, EU:C:2005:728, paragraphs 42 and 43.
Reference was also made to the orders in Vorel, C-437/05, EU:C:2007:23, paragraphs 24
and 25; and Grigore, C-258/10, EU:C:2011:122, paragraphs 42 and 43.
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V

–

den ankende part, representert ved advokat Merete Furesund,

–

ankemotparten, representert ved advokat Siri K. Kristiansen,
Regjeringsadvokaten, som partsrepresentant,

–

Polens regjering, representert ved Boguslaw Majczyna, Ministry
of Foreign Affairs, som partsrepresentant,

–

EFTAs overvåkingsorgan (“ESA”), representert ved Carsten
Zatschler og Øyvind Bø, medlemmer av Department of Legal &
Executive Affairs, som partsrepresentanter, og

–

Europakommisjonen (“Kommisjonen”), representert ved juridisk
rådgiver Michel van Beek og Nicola Yerrell, medlem av
Kommisjonens juridiske tjeneste, som partsrepresentanter.

SAMMENDRAG AV FREMSATTE ANFØRSLER

GENERELT
23 Alle som har inngitt skriftlige innlegg for EFTA-domstolen, er enige
om at begrepene arbeidstid og hviletid er gjensidig utelukkende.
Siden direktivet bare benytter disse to alternativer, finnes det ingen
mellomkategorier.2 Følgelig er de alle enige om at tid den ankende
part har brukt på de omtvistede reiser, enten kan utgjøre arbeidstid
eller hviletid. Videre er alle som har inngitt innlegg til EFTAdomstolen enige om at definisjonen av arbeidstid i
arbeidstidsdirektivet artikkel 2 nr. 1 oppstiller tre kriterier som angir

2

Det ble vist til mange dommer og kjennelser, herunder sak E-5/15 Matja Kumba T.
M’Bye m.fl., Sml. 2015 s. 674, avsnitt 39, og for sammenligning, dommene i Tyco,
C-266/14, EU:C:2015:578, avsnitt 25 og 26, Simap, C-303/98, EU:C:2000:528, avsnitt 47,
Jaeger, C-151/02, EU:C:2003:437, avsnitt 48, og Dellas m.fl., C-14/04, EU:C:2005:728,
avsnitt 42 og 43. Det ble også vist til kjennelsene i Vorel, C-437/05, EU:C:2007:23,
avsnitt 24 og 25, og Grigore, C-258/10, EU:C:2011:122, avsnitt 42 og 43.
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Directive contains three criteria specifying that the employee must
be: (1) working or at work; (2) at the employer’s disposal; and
(3) carrying out his activity or duties. However, as set out below,
there is disagreement on the interpretation of each
individual criterion.

THE APPELLANT
24 As a preliminary remark, the appellant maintains that until October
2013 his working hours, including for UEH assignments, were
calculated from the time when he arrived at the district police
station and until he left the same police station after he had finished
his duty. Official journeys outside ordinary working hours were
regularly classified as working hours. In October 2013 the respondent
unilaterally changed that practice and started to calculate some of
the hours in question as travel time. The appellant contends that the
majority of the 12 police districts in Norway accept travel time,
outside normal working hours, as working time.
25 The appellant submits that if an employer can freely define where his
employee is obliged to perform his duties, without classifying the
time spent in the vehicle as working time, the objective of the
Working Time Directive will be thwarted.
26 As regards the first question, the appellant argues that all time spent
on a journey ordered by the employer must be considered working
time within the meaning of Article 2 of the Working Time Directive,
as the employee is under an obligation to comply with the order from
the employer.
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at arbeidstakeren må: 1) være i arbeid eller på arbeid, 2) stå til
arbeidsgivers disposisjon og 3) utføre sine arbeidsoppgaver eller
plikter. Som det redegjøres for i det nedenstående, er det imidlertid
uenighet om hvordan de enkelte kriterier skal tolkes.

DEN ANKENDE PART
24 Innledningsvis gjør den ankende part gjeldende at frem til oktober
2013 ble hans arbeidstid, også for UEH-oppdrag, beregnet fra det
tidspunkt han ankom lensmannskontoret og til han forlot samme
kontor etter vaktens slutt. Tjenestereiser utenfor alminnelig
arbeidstid ble regelmessig klassifisert som arbeidstid. I oktober 2013
endret ankemotparten ensidig denne praksis og begynte å regne en
del av de aktuelle timer som reisetid. Den ankende part gjør
gjeldende at de fleste av de tolv politidistrikter i Norge godtar
reisetid, utenfor alminnelig arbeidstid, som arbeidstid.
25 Den ankende part gjør gjeldende at hvis en arbeidsgiver fritt kan
definere hvor en ansatt skal utføre sine oppgaver, uten at tiden som
tilbringes i kjøretøyet klassifiseres som arbeidstid, vil dette forpurre
arbeidstidsdirektivets mål.
26 Når det gjelder det første spørsmål, anfører den ankende part at
siden den ansatte har plikt til å følge arbeidsgivers ordre, må all tid
som medgår til en reise pålagt av arbeidsgiver, anses som arbeidstid
etter arbeidstidsdirektivet artikkel 2.
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27 The appellant maintains that, according to case law, the concepts of
working time and rest period within the meaning of Article 2(1) of
the Working Time Directive “may not be interpreted in accordance
with the requirements of the various legislations of the Member
States but constitute concepts of Community law which must be
defined in accordance with objective characteristics by reference to
the scheme and purpose of that directive”.3
28 The appellant submits that the relevant case law shows that the
three elements in Article 2(1) of the Directive are neither disjunctive
nor fully cumulative. Thus, it is not necessary that all of the criteria
are fulfilled in order for a period to be classified as working time.4
Furthermore, the concepts are defined broadly and in the majority of
cases it will be sufficient that two of the requirements are met for the
period to count as working time.5
29 Addressing the first criterion of Article 2(1) of the Working Time
Directive, the appellant submits that in cases concerning on-call
workers with the emergency services, the Court of Justice of the
European Union (“ECJ”) has repeatedly held that the time the
workers spend at their workplace on-call and at the premises of the
employer constitutes working time.6
30 Furthermore, the ECJ has held that journeys made by workers
without a fixed or habitual place of work between their homes and
the first and last customer of the day constitute working time.7 In the
appellant’s view, it is clear that not only the destination determined

3
4

5
6
7

Reference is made to the judgment in Jaeger, cited above, paragraph 58.
Reference is made to the judgment in Simap, cited above, paragraph 48, which,
according to the appellant, confirmed the view expressed by Advocate General Saggio
in his Opinion in the same case, EU:C:1999:621, point 36.
Reference is made to the Opinion of Advocate General Ruiz-Jarabo Colomer in Jaeger,
C-151/02, EU:C:2003:209, points 28 to 30.
Reference is made to the judgment in Jaeger, cited above, paragraph 65.
Reference is made to the judgment in Tyco, cited above, paragraph 46.
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27 Den ankende part gjør gjeldende at begrepene arbeidstid og hviletid
som definert i arbeidstidsdirektivet artikkel 2 nr. 1 etter rettspraksis
“may not be interpreted in accordance with the requirements of the
various legislations of the Member States but constitute concepts of
Community law which must be defined in accordance with objective
characteristics by reference to the scheme and purpose of
that directive”.3
28 Den ankende part anfører at relevant rettspraksis viser at de tre
vilkår i direktivet artikkel 2 nr. 1 verken er alternative eller
fullstendig kumulative. Dermed er det ikke nødvendig at alle
kriterier er oppfylt for at et tidsrom skal kunne klassifiseres som
arbeidstid.4 Videre er begrepene bredt definert, og i de fleste tilfelle
vil det være tilstrekkelig at to av kravene er oppfylt for at tidsrommet
skal regnes som arbeidstid.5
29 Når det gjelder det første kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, gjør den ankende part gjeldende at i saker som gjelder
arbeidstakere som har beredskapsvakt i en nødetat, har Den
europeiske unions domstol (“EU-domstolen”) gjentatte ganger lagt
til grunn at den tid arbeidstakerne tilbringer i beredskap på sitt
arbeidssted, i arbeidsgivers lokaler, utgjør arbeidstid.6
30 Videre har EU-domstolen lagt til grunn at for arbeidstakere som ikke
har et fast eller sedvanlig arbeidssted, utgjør reisen mellom hjemmet
og deres første og siste kunde for dagen arbeidstid.7 Slik den ankende
part ser det, er det klart at ikke bare bestemmelsesstedet anvist av

3
4

5
6
7

Det vises til dommen i Jaeger, som omtalt over, avsnitt 58.
Det vises til dommen i Simap, som omtalt over, avsnitt 48, som ifølge den ankende part
bekreftet den oppfatning generaladvokat Saggio ga uttrykk for i sin uttalelse i samme
sak, EU:C:1999:621, avsnitt 36.
Det vises til generaladvokat Ruiz-Jarabo Colomers uttalelse i Jaeger, C-151/02,
EU:C:2003:209, avsnitt 28 til 30.
Det vises til dommen i Jaeger, som omtalt over, avsnitt 65.
Det vises til dommen i Tyco, som omtalt over, avsnitt 46.

918

Case E-19/16

by the employer, but the whole timeframe of the journey in question
is the employee’s workplace in the context of the Working
Time Directive.
31 Addressing the second criterion of Article 2(1) of the Working Time
Directive, the appellant maintains that an employee is at his
employer’s disposal when he is obliged to follow the employer’s
instructions, including when he is ordered by the employer to travel
to a specific location.8 During such journeys the employee acts on
the instructions of the employer, who may change the order of the
customers or cancel or add an appointment.
32 Addressing the third criterion of Article 2(1) of the Working Time
Directive, the appellant submits that an employee travelling as part
of his work is working, as he is under an obligation to follow his
employer’s order to perform the journey.9 In addition, the ECJ has
repeatedly held that, even though workers are not performing work
tasks, the time workers spend at their workplace on-call and at the
premises of the employer constitutes working time.
33 In the circumstances of the present case, the appellant contends that
he is required to comply with his employer’s orders, irrespective of
the assignment’s location and the time he has to spend away from
home in the line of duty. He maintains that in Tyco the ECJ held
workers in such situations to be carrying out their employment
duties over the whole duration of the journeys undertaken, as they
were necessary parts of providing their technical services at the
customers’ premises.

8
9

Reference is made to the judgment in Tyco, cited above, paragraphs 35, 36 and 48.
Reference is made to the judgment in Tyco, cited above, paragraph 43.
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arbeidsgiver, men hele tidsrammen for den aktuelle reise er
arbeidstakerens arbeidssted etter arbeidstidsdirektivet.
31 Når det gjelder det annet kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, gjør den ankende part gjeldende at en arbeidstaker står til sin
arbeidsgivers disposisjon når han er forpliktet til å følge
arbeidsgivers instrukser, herunder når han pålegges av arbeidsgiver
å reise til et bestemt sted.8 Underveis på slike reiser handler
arbeidstaker etter instruks fra arbeidsgiver, som kan endre
rekkefølgen på kundene eller avlyse eller legge til et oppdrag.
32 Når det gjelder det tredje kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, anfører den ankende part at en arbeidstaker som foretar reiser i
forbindelse med sitt arbeid, arbeider, siden han er forpliktet til å
følge arbeidsgivers pålegg om å foreta reisen.9 EU-domstolen har
dessuten gjentatte ganger lagt til grunn at selv om arbeidstakerne
ikke utfører arbeidsoppgaver, utgjør den tid arbeidstakere tilbringer i
beredskap på sitt arbeidssted, i arbeidsgivers lokaler, arbeidstid.
33 I den foreliggende sak gjør den ankende part gjeldende at han er
forpliktet til å etterkomme arbeidsgivers pålegg, uten hensyn til
oppdragssted og hvor mye tid han må tilbringe borte fra hjemmet på
grunn av tjenesten. Han gjør gjeldende at EU-domstolen i Tyco la til
grunn at arbeidstakere i slike situasjoner utfører sine arbeidsplikter i
hele den tid reisene som ble foretatt varte, siden reisene var en
nødvendig del av ytelsen av tekniske tjenester hos kundene.

8
9

Det vises til dommen i Tyco, som omtalt over, avsnitt 35, 36 og 48.
Det vises til dommen i Tyco, som omtalt over, avsnitt 43.
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34 As regards the second question, the appellant argues that the
Working Time Directive does not call for an intensity test.
35 The appellant submits that the Directive and the relevant case law
clearly state that the employee must be able to use his rest period
freely and unhindered to pursue his own interests. If that is not
possible, the time must be classified as working time.
36 In Jaeger, the ECJ held the time spent on-call by doctors in primary
health care teams to constitute working time irrespective of the work
actually performed by the persons concerned.10 Similarly, according
to the appellant, the ECJ has held that the definition of working time
does not include any reference to the intensity of work done by
the employee.11
37 Furthermore, the ECJ has held that during compensating rest periods
the worker must not be subject to any obligation vis-à-vis his
employer which may prevent him from pursuing freely and without
interruption his own interests in order to neutralise the effects of
work on his safety or health.12
38 As regards the third question, the appellant submits that frequency
is of no importance when assessing whether or not the relevant
periods constitute working time. In the appellant’s view, the decisive
factor in the Tyco case was not that the travel happened every day,
but that the journey was a necessary and integral part of the work.
The same applies in the present case, as the appellant had to travel
to the assigned place in order to fulfil the assignment ordered by
his employer.

10
11

12

Reference is made to the judgment in Jaeger, cited above, paragraphs 68 and 69.
Reference is made to the judgments in Dellas and Others, cited above, paragraph 43,
and Tyco, cited above. Reference is also made to the orders in Vorel, cited above,
paragraph 25, and Grigore, cited above.
Reference is made to the judgment in Jaeger, cited above, paragraph 95.
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34 Når det gjelder det annet spørsmål, anfører den ankende part at
arbeidstidsdirektivet ikke krever en intensivitetsvurdering.
35 Den ankende part gjør gjeldende at det etter direktivet og relevant
rettspraksis er klart at arbeidstakeren må være i stand til å bruke sin
hviletid fritt og uhindret for å kunne beskjeftige seg med egne
interesser. Om dette ikke er mulig, må tiden klassifiseres
som arbeidstid.
36 I Jaeger la EU-domstolen til grunn at tiden leger i
primærhelsetjenesten er i beredskap, utgjør arbeidstid, uten hensyn
til det arbeid de berørte personer faktisk utfører.10 På samme måte
har EU-domstolen ifølge den ankende part lagt til grunn at
definisjonen av arbeidstid ikke inneholder noen henvisning til
intensiviteten i arbeidet arbeidstakeren utfører.11
37 Videre har EU-domstolen lagt til grunn at arbeidstakeren under
kompenserende hvile ikke må være underlagt noen forpliktelse
overfor arbeidsgiveren som kan forhindre ham fra fritt og uten
avbrudd å beskjeftige seg med egne interesser for å motvirke den
innvirkning arbeidet har på hans helse eller sikkerhet.12
38 Når det gjelder det tredje spørsmål, gjør den ankende part gjeldende
at hyppighet ikke har noen betydning for vurderingen av om de
aktuelle tidsrom utgjør arbeidstid. Den ankende part er av den
oppfatning at det avgjørende i Tyco-saken ikke var at reisen fant sted
hver dag, men at reisen var en nødvendig og integrert del av arbeidet.
Det samme er tilfelle i den foreliggende sak siden den ankende part
måtte reise til anvist sted for å utføre oppdraget han var beordret til
av arbeidsgiver.

10
11

12

Det vises til dommen i Jaeger, som omtalt over, avsnitt 68 og 69.
Det vises til dommene i Dellas m.fl., som omtalt over, avsnitt 43, og Tyco, som omtalt
over. Det vises også til kjennelsene i Vorel, som omtalt over, avsnitt 25, og Grigore, som
omtalt over.
Det vises til dommen i Jaeger, som omtalt over, avsnitt 95.
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39 The appellant stresses that regulation of working time is for the
protection of employees. The appellant contends that allowing the
frequency of employer ordered travel time to influence the
assessment would leave him without compensatory rest after being
at the disposal of his employer for many hours and with less than
11 hours rest. Such an interpretation would not be in accordance
with the Working Time Directive and the relevant case law of
the ECJ.13
40 The appellant proposes that the Court should answer the questions
referred as follows:

13

1.

The time spent on a journey ordered by the employer, to and from a
place of attendance other than the employee’s fixed or habitual
place of attendance, when such travel takes place outside normal
working hours, is to be considered working time within the meaning
of Article 2 of directive 2003/88/EC.

2.

There is no room for an intensity assessment or any other legal test
when assessing whether or not time spent on travel ordered by the
employer constitute working time.

3.

The frequency of how often the employer specifies a place of
attendance other than the fixed or habitual one does not affect the
assessments under Questions I and II.

Reference is made to the judgment in Jaeger, cited above, paragraph 95.
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39 Den ankende part understreker at formålet med
arbeidstidsregulering er å verne arbeidstakerne. Den ankende part
anfører at hvis man tillater vurderingen å påvirkes av hvor ofte
reisetid er beordret av arbeidsgiver, ville han stå tilbake uten
kompenserende hviletid etter å ha stått til arbeidsgivers disposisjon i
mange timer, og med mindre enn elleve timers hvile. En slik
fortolkning ville ikke være i samsvar med arbeidstidsdirektivet og
relevant rettspraksis fra EU-domstolen.13
40 Den ankende part anmoder EFTA-domstolen om å besvare det
forelagte spørsmål på følgende måte:

13

1.

Tiden som medgår til en reise pålagt av arbeidsgiver, til og fra et
annet oppmøtested enn arbeidstakerens faste eller sedvanlige
oppmøtested, når reisen skjer utenfor alminnelig arbeidstid, er å
anse som arbeidstid etter artikkel 2 i direktiv 2003/88/EF.

2.

Det er ikke rom for en intensivitetsvurdering eller for noe annet
rettslig vurderingstema ved vurderingen av om tid medgått til en
reise pålagt av arbeidsgiver, utgjør arbeidstid.

3.

Hvor ofte arbeidsgiver fastsetter et annet oppmøtested enn det som
er arbeidstakerens faste eller sedvanlige oppmøtested, har ingen
betydning for vurderingene under spørsmål I og II.

Det vises til dommen i Jaeger, som omtalt over, avsnitt 95.
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THE RESPONDENT
41 In the respondent’s view, it follows from the current collective
agreements that time spent on travel – whether or not it is working
time pursuant to the Working Time Directive and the Norwegian
Working Environment Act – shall be compensated as “travel time”.
Such periods are compensated by granting time off in lieu, or, where
that is not possible, by a specific monetary payment.
42 The respondent notes that Borgarting Court of Appeal assessed the
significance of the Tyco judgment and concluded that it has limited
transfer value, as it only concerns a special group of employees who
do not have a fixed or habitual place of work, but are ordered to
attend a new place every day.
43 In the respondent’s view, the appellant was not a part of the
operational service during the disputed periods. Furthermore, he
was not in a situation where he had to be prepared to start work
immediately on ordinary police tasks under his
employment contract.
44 As a preliminary remark on the first question, the respondent
maintains that it is not entirely correct to refer to the journeys in
question as having been ordered by the employer. The employer in
the present case did not order the journeys as such, but only a
specific place of attendance where the work would take place.
45 The respondent maintains that the criteria set out in Article 2(1) of
the Working Time Directive are not met simply by an employee
spending time travelling outside ordinary working hours. Nor can a
vehicle be deemed the employee’s place of work under
normal circumstances.
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ANKEMOTPARTEN
41 Ifølge ankemotparten følger det av gjeldende tariffavtaler at tid
medgått til reise – enten det etter arbeidstidsdirektivet og den
norske arbeidsmiljølov er arbeidstid eller ikke – skal kompenseres
som “reisetid”. Slike tidsrom kompenseres med avspasering,
eventuelt dersom dette ikke er mulig, med en gitt betaling i penger.
42 Ankemotparten bemerker at Borgarting lagmannsrett har vurdert
betydningen av dommen i Tyco og kommet til at den har begrenset
overføringsverdi da den bare gjelder en spesiell gruppe arbeidstakere
som ikke har et fast eller sedvanlig arbeidssted, men som pålegges å
møte opp på et nytt sted hver dag.
43 Etter ankemotpartens syn var den ankende part ikke i operativ
tjeneste i de omtvistede tidsrom. Dessuten var han ikke i en situasjon
hvor han måtte være beredt til straks å utføre ordinære
politioppgaver etter arbeidsavtalen.
44 Innledningsvis bemerker ankemotparten til det første spørsmål at
det ikke er helt korrekt å si at de aktuelle reiser var pålagt av
arbeidsgiver. Arbeidsgiver i den foreliggende sak ga ikke pålegg om
reisene som sådan, bare om et bestemt oppmøtested der arbeidet
skulle utføres.
45 Ankemotparten legger til grunn at kriteriene fastsatt i
arbeidstidsdirektivet artikkel 2 nr. 1 ikke oppfylles bare ved at en
arbeidstaker tilbringer tid på å reise utenfor ordinær arbeidstid. Et
kjøretøy kan under normale omstendigheter heller ikke anses som
arbeidstakerens arbeidssted.
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46 However, insofar as active work, over and above very brief and purely
travel-related tasks that must be deemed to be part of the journey, is
carried out during the journey, time spent on this must be deemed
working time within the meaning of the Working Time Directive.
Nonetheless, the whole time spent on travel does not as a result
become working time within the meaning of the Directive, only the
time spent on active work.14
47 The respondent submits that there are three reasons why the
judgment in Tyco cannot support the claim that time spent on travel
outside ordinary working hours to/from a place of attendance other
than the employee’s fixed or habitual place of attendance in itself
constitutes working time within the meaning of the Working
Time Directive.
48 First, the judgment must be regarded as largely limited to a special
type of employees characterised by not having a fixed or habitual
place of attendance. The respondent maintains that for employees
who have a fixed or habitual place of attendance, the fact that they
occasionally use a car in connection with their work does not mean
that travel is an inherent part of their work duties in a corresponding
way. In addition, it is not natural to deem an employee travelling as
“carrying out his activity or duties”.
49 Second, the judgment places substantial emphasis on the situation
that applied previously to the employees in question. In the case at
hand, there is no such previous situation. The changes that have
been made in relation to the appellant are not the result of unilateral
decisions by the employer, but the result of agreements reached
through ordinary collective bargaining processes.

14

Reference is made to the judgment in Simap, cited above, paragraph 50.
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46 Men i den utstrekning aktivt arbeid, ut over meget korte og rent
reiserelaterte oppgaver som må anses som en del av reisen, utføres
underveis, må tid medgått til dette anses som arbeidstid etter
arbeidstidsdirektivet. Dette medfører likevel ikke at all tid medgått
til reise dermed blir arbeidstid etter direktivet, bare den tid som
medgår til aktivt arbeid.14
47 Ankemotparten gjør gjeldende at det er tre grunner til at dommen i
Tyco ikke kan tas til inntekt for at tid medgått til reise utenfor
ordinær arbeidstid til/fra et annet oppmøtested enn arbeidstakerens
faste eller sedvanlige oppmøtested, i seg selv utgjør arbeidstid
etter arbeidstidsdirektivet.
48 For det første må dommen anses som langt på vei begrenset til en
spesiell type arbeidstakere som kjennetegnes av at de ikke har noe
fast eller sedvanlig oppmøtested. Ankemotparten legger til grunn at
for arbeidstakere som har et fast eller sedvanlig oppmøtested,
innebærer ikke dét at de iblant bruker bil i forbindelse med arbeidet
at reise tilsvarende er en iboende del av deres arbeidsoppgaver.
Dessuten er det ikke naturlig å anse en arbeidstaker som reiser, som
å “utføre sine arbeidsoppgaver eller plikter”.
49 For det andre legger dommen betydelig vekt på den situasjon som
tidligere gjaldt for de berørte arbeidstakere. I den foreliggende sak
finnes det ingen slik tidligere situasjon. De endringer som har blitt
gjort i forhold til den ankende part, er ikke resultatet av ensidige
beslutninger fra arbeidsgiver, men av avtaler inngått innenfor
rammen av kollektive forhandlinger.

14

Det vises til dommen i Simap, som omtalt over, avsnitt 50.
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50 Third, the ECJ stressed that the condition that an employee must be
“at the employer’s disposal” must also be met. It highlighted that,
during a journey, the employees in question could be ordered to
carry out new installation assignments, and that they otherwise
were subject to substantial constraints on their freedom.15
51 Furthermore, the respondent argues that the interpretation of the
provision advanced by the appellant would lead to inexpedient
results in practice.
52 As regards the second question, the respondent reiterates that time
spent on travel of this type cannot constitute working time within
the meaning of the Working Time Directive unless active work is
carried out, in which case only the time spent on the active work
constitutes working time. However, the respondent does not rule out
the possibility that, under certain circumstances, periods during
which no active work is performed must also be deemed to constitute
working time.16 The decisive factor in that regard must be whether
the employee is under a legal obligation to carry out his duties
immediately and whether he is obliged to be physically present at a
place specified by the employer.17
53 The respondent maintains that, for time to constitute working time,
the employee must also have a duty to be prepared to carry out
ordinary duties under the employment contract to a greater extent
than during off-duty time. Some occupational groups – including

15
16

17

Reference is made to the judgment in Tyco, cited above, paragraphs 35, 36 and 39.
Reference is made to the judgments in Jaeger, cited above; Pfeiffer and Others, C-397/01
to C403/01, EU:C:2004:584, paragraph 93; and Dellas and Others, cited above,
paragraph 50.
Reference is made to the judgments in Simap, cited above, paragraphs 48 to 50; Jaeger,
cited above, paragraphs 63 to 65; Dellas and Others, cited above, paragraph 48; and
Tyco, cited above, paragraphs 35 and 36. Reference is also made to the order in Vorel,
cited above, paragraph 28.
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50 For det tredje har EU-domstolen understreket at vilkåret om at en
arbeidstaker må “stå til arbeidsgivers disposisjon”, også må være
oppfylt. I dommen fremheves det at de berørte arbeidstakere
underveis kunne bli pålagt å utføre nye installasjonsoppdrag, og at
deres frihet for øvrig var underlagt vesentlige begrensninger.15
51 Ankemotparten gjør videre gjeldende at tolkningen den ankende
part har lagt til grunn, vil føre til uhensiktsmessige resultater
i praksis.
52 Når det gjelder det andre spørsmål, gjentar ankemotparten at tid
medgått til reiser av denne type, ikke kan utgjøre arbeidstid etter
arbeidstidsdirektivet med mindre det utføres aktivt arbeid, og i så
fall er det bare tid medgått til aktivt arbeid som utgjør arbeidstid.
Ankemotparten ser imidlertid ikke bort fra at det kan finnes
omstendigheter der tidsrom hvor det ikke utføres noe aktivt arbeid,
også må anses som arbeidstid.16 Det avgjørende her må være om
arbeidstakeren er rettslig forpliktet til straks å utføre sine oppgaver,
og om han er forpliktet til å være fysisk til stede på et sted anvist
av arbeidsgiver.17
53 Ankemotparten anfører at for at tid skal regnes som arbeidstid, må
arbeidstakeren også ha plikt til å være beredt til å utføre ordinære
oppgaver etter arbeidsavtalen i større grad enn på fritiden. En del
yrkesgrupper – inklusive polititjenestemenn – vil naturlig ha en viss

15
16

Det vises til dommen i Tyco, som omtalt over, avsnitt 35, 36 og 39.
Det vises til dommene i Jaeger, som omtalt over, Pfeiffer m.fl., C-397/01 til C403/01,
EU:C:2004:584, avsnitt 93, og Dellas m.fl., som omtalt over, avsnitt 50.

17

Det vises til dommene i Simap, som omtalt over, avsnitt 48 til 50, Jaeger, som omtalt
over, avsnitt 63 til 65, Dellas m.fl., som omtalt over, avsnitt 48, og Tyco, som omtalt
over, avsnitt 35 og 36. Det vises også til kjennelsen i Vorel, som omtalt over, avsnitt 28.
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police officers – will naturally have a certain duty to act also in their
off-duty time, without this entailing that they are always at work.
54 In addition, consideration must be given to the extent to which the
obligations and constraints on the employee’s freedom to manage
his own time and spend time pursuing his own interests mean that it
is natural to deem the period working time. The key factor in such
assessment must be the possibility for the employee to relax and
recover from the tiredness caused by work.18 The respondent
maintains that the disputed periods in the present case do not
constitute working time because it was for the appellant to decide
when he would start the journey, his means of transport, travel
routes, possible breaks and other activities. In addition, the
respondent submits that in such situations, the intensity of the work
carried out is immaterial.
55 As regards the third question, the respondent maintains that, in
principle, the assessment is not altered by how often a place of
attendance other than the fixed or habitual one is specified.
However, employees for whom this occurs often may have a
somewhat greater need for protection in this regard. Therefore, the
respondent does not rule out the possibility that the frequency could
have a bearing when assessing whether the conditions of the
Working Time Directive are met. However, that would only become
relevant in cases where a different place of attendance is specified
more often than in the present case.

18

Reference is made to the judgments in Simap, cited above, paragraph 50; Jaeger, cited
above, paragraph 65; and Tyco, cited above, paragraph 37.
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plikt til å handle også på fritiden, uten at dette innebærer at de alltid
er på arbeid.
54 Dessuten må det tas hensyn til i hvilken grad forpliktelsene og
begrensningene på arbeidstakerens frihet til å disponere sin egen tid
og beskjeftige seg med egne interesser, betyr at det er naturlig å anse
denne tid som arbeidstid. Det sentrale ved en slik vurdering må være
arbeidstakerens mulighet til å slappe av og hente seg inn etter
arbeid.18 Ankemotparten gjør gjeldende at de omtvistede tidsrom i
den foreliggende sak ikke utgjør arbeidstid siden det var opp til den
ankende part å bestemme avreisetidspunkt, transportmiddel,
reiserute, eventuelle pauser og andre gjøremål. Ankemotparten gjør i
tillegg gjeldende at i slike tilfelle vil intensiteten i arbeidet som
utføres, være uten betydning.
55 Når det gjelder det tredje spørsmål, fastholder ankemotparten at
vurderingen i prinsippet ikke påvirkes av hvor ofte det fastsettes et
annet oppmøtested enn det faste eller sedvanlige. Arbeidstakere som
ofte opplever dette kan imidlertid ha et noe større behov for vern i
denne sammenheng. Ankemotparten utelukker derfor ikke at det er
mulig at hyppigheten kan ha betydning ved vurdering av om
vilkårene i arbeidstidsdirektivet er oppfylt. Dette ville imidlertid
bare være relevant i tilfelle et annet oppmøtested fastsettes oftere
enn i den foreliggende sak.

18

Det vises til dommene i Simap, som omtalt over, avsnitt 50, Jaeger, som omtalt over,
avsnitt 65, og Tyco, som omtalt over, avsnitt 37.
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56 The respondent proposes that the Court should answer the questions
referred as follows:
Question I
The fact that the employee spends time on a journey as described in the
question is not in itself sufficient for the time spent to be deemed to be
working time pursuant to Article 2 of Directive 2003/88/EC. However,
insofar as active work, over and above very brief and purely travelrelated tasks that must be deemed to be part of the journey, is carried
out during the journey, time spent on this must be deemed to be working
time within the meaning of the Directive. Nevertheless, all the time spent
on the journey will not be working time pursuant to the Directive – only
the time spent on active work.
Question II
Time that does not involve active work can in exceptional circumstances
be deemed to be working time provided that the employee is legally
obliged to be prepared to carry out normal duties under his employment
contract, and he is obliged to be physically present in a place specified by
the employer.
For travelling time to be regarded as working time, the legal obligation to
be prepared to carry out normal duties under the employment contract
must go further than what applies during the employee’s off-duty time.
In addition, the obligations and the constraints on his freedom to
manage his own time and spend time pursuing his own interests must be
so great that it is natural to deem the time period in question to be
working time.
If such an obligation to be prepared to work and such constraints on the
employee’s freedom as described above exist, an intensity assessment of
the amount of work performed while travelling shall not in addition be
carried out.
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56 Ankemotparten anmoder EFTA-domstolen om å besvare de forelagte
spørsmål på følgende måte:
Spørsmål I
Det at arbeidstakeren tilbringer tid på en reise som beskrevet i
spørsmålet, er ikke i seg selv tilstrekkelig til at den medgåtte tid må
anses som arbeidstid etter direktiv 2003/88/EF artikkel 2. Men i den
utstrekning aktivt arbeid utføres underveis, ut over meget korte og rent
reiserelaterte oppgaver som må anses som en del av reisen, må tid
medgått til dette anses som arbeidstid etter direktivet. Likevel vil ikke all
tid brukt på reisen være arbeidstid etter direktivet – bare den tid som er
brukt på aktivt arbeid.
Spørsmål II
Tid som ikke innebærer aktivt arbeid, kan under særlige omstendigheter
anses som arbeidstid hvis arbeidstakeren er rettslig forpliktet til å være
beredt til å utføre normale oppgaver etter arbeidsavtalen, og hvis han er
forpliktet til å være fysisk til stede på et sted anvist av arbeidsgiver.
For at reisetid skal anses som arbeidstid, må den rettslige forpliktelse til
å være beredt til å utføre normale oppgaver etter arbeidsavtalen gå
lengre enn det som gjelder i arbeidstakers fritid. Dessuten må
forpliktelsene og begrensningene på hans frihet til å disponere egen tid
og beskjeftige seg med egne interesser, være så omfattende at det er
naturlig å anse denne tid som arbeidstid.
Hvis det foreligger en forpliktelse til å være arbeidsberedt og slike
begrensninger på arbeidstakers frihet som beskrives over, skal det ikke i
tillegg utføres en intensivitetsvurdering av den mengde arbeid som
utføres på reise.
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Question III
It cannot be correct to deem the time spent on this type of travel as
working time within the meaning of the Directive if it is only as an
exception that the employer specifies a place of attendance other than
the employee’s fixed or habitual place of attendance. As long as the
employee has a fixed or habitual place of attendance, it is therefore
irrelevant to the answer to Questions I and II whether a special place of
attendance is only specified very rarely, as in the present case, or more
often. In relation to Question II, it cannot in principle be ruled out,
however, that, in cases of doubt, the frequency could be emphasised
when assessing whether the conditions of the Directive are met.

THE POLISH GOVERNMENT
57 The Polish Government submits that only an autonomous
interpretation of the concepts of working time and rest period is
capable of securing full effectiveness of the Directive and its uniform
application within all EEA States.19
58 As regards the first criterion of Article 2(1) of the Working Time
Directive, the Polish Government contends that the present case
differs from Tyco, as the latter concerned special types of employees
who had no fixed or habitual place of attendance, but were ordered to
a new place of attendance on a daily basis.20
59 However, in the present case, travel to the place of assignment should
be treated as usual travel to and from the place of residence to the
fixed or habitual place of attendance which the appellant performs
every time he goes to work and which is not counted as working time.

19

20

Reference is made to the judgments in Tyco, cited above, paragraph 27; and Dellas and
Others, cited above, paragraphs 44 and 45; and to the orders in Vorel, cited above,
paragraph 26, and Grigore, cited above, paragraph 44.
Reference is made to the judgment in Tyco, cited above, paragraph 36
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Spørsmål III
Det kan ikke være riktig å anse tid som medgår til denne type reise som
arbeidstid etter direktivet, hvis det bare er unntaksvis at arbeidsgiveren
anviser et annet oppmøtested enn arbeidstakerens faste eller sedvanlige
oppmøtested. Så lenge arbeidstakeren har et fast eller sedvanlig
oppmøtested, er det derfor irrelevant for svaret på spørsmål I og II om
det bare sjelden anvises et særskilt oppmøtested, som i den foreliggende
sak, eller om dette skjer oftere. Når det gjelder spørsmål II, kan det
imidlertid ikke som et prinsipp utelukkes at det ved vurderingen av om
vilkårene i direktivet er oppfylt, i tvilstilfeller kan legges vekt på hvor
ofte dette skjer.

POLENS REGJERING
57 Den polske regjering gjør gjeldende at bare en selvstendig
fortolkning av begrepene arbeidstid og hviletid vil kunne sikre
direktivet full virkning og ensartet anvendelse i alle EØS-stater.19
58 Når det gjelder det første kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, anfører den polske regjering at den foreliggende sak skiller seg
fra Tyco ved at sistnevnte gjaldt spesielle typer arbeidstakere som
ikke hadde noe fast eller sedvanlig oppmøtested, men daglig ble
beordret til et nytt oppmøtested.20
59 I den foreliggende sak bør imidlertid reise til oppdragssted behandles
som vanlig reise til og fra hjemmet til det faste eller sedvanlige
oppmøtested som den ankende part foretar hver gang han går på
arbeid, og som ikke regnes som arbeidstid.

19

20

Det vises til dommene i Tyco, som omtalt over, avsnitt 27, og Dellas m.fl., som omtalt
over, avsnitt 44 og 45, og kjennelsene i Vorel, som omtalt over, avsnitt 26, og Grigore,
som omtalt over, avsnitt 44.
Det vises til dommen i Tyco, som omtalt over, avsnitt 36.
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60 As regards the second criterion of Article 2(1) of the Working Time
Directive, the decisive factor is that the worker is required to be
physically present at the place determined by the employer and to be
available to the employer in order to be able to provide the
appropriate services immediately in case of need.21 Accordingly, the
employee must be legally obliged to obey the instructions of the
employer and carry out his activity in that regard.
61 Conversely, the case law of the ECJ establishes that periods where
workers can manage their time without major constraints and pursue
their own interests do not constitute working time within the
meaning of the Working Time Directive.22
62 The Polish Government submits that, in the present case, the
appellant was not in fact at his employer’s disposal for the whole
time and that it was not possible for him to carry out the standard
duties of a police officer. Furthermore, it was left to the appellant to
decide when to start the journey as well as to choose the means of
transport, the travel route, possible breaks and other activities.
63 In respect of the third criterion of Article 2(1) of the Working Time
Directive, the Polish Government contends that the travel to the
place of assignment cannot in general be treated as working time.
For such classification, the travel must be regarded as an integral
part of the performance of the worker’s activity, which must be
differentiated from the situation of a worker with a fixed or habitual
place of attendance.23

21

22
23

Reference is made to the judgments in Tyco, cited above, paragraph 35; and Dellas and
Others, cited above, paragraph 48; and to the orders in Vorel, cited above,
paragraph 28; and Grigore, cited above, paragraph 63.
Reference is made to the judgments in Tyco, cited above, paragraphs 36 and 37; Jaeger,
cited above, paragraph 63; and Simap, cited above, paragraphs 48 to 50.
Reference is made to the judgment in Tyco, cited above, paragraph 36.
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60 Når det gjelder det annet kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, er den avgjørende faktor at arbeidstakeren er forpliktet til å
være fysisk til stede på det sted arbeidsgiveren har bestemt, og være
tilgjengelig for arbeidsgiveren for ved behov straks å kunne yte
relevante tjenester.21 Følgelig må arbeidstakeren være rettslig
forpliktet til å følge arbeidsgivers instrukser og utføre sine
arbeidsoppgaver i denne sammenheng.
61 Motsatt fastsetter EU-domstolens rettspraksis at tid som
arbeidstakere selv kan organisere uten større begrensninger til å
beskjeftige seg med egne interesser, ikke utgjør arbeidstid
etter arbeidstidsdirektivet.22
62 Den polske regjering anfører at den ankende part i den foreliggende
sak faktisk ikke sto til arbeidsgivers disposisjon hele tiden, og at det
ikke var mulig for ham å utføre polititjenestemenns
standardoppgaver. Videre var det opp til den ankende part å
bestemme avreisetidspunkt, transportmiddel, reiserute, eventuelle
pauser og andre gjøremål.
63 Når det gjelder det tredje kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, anfører den polske regjering at reisen til oppmøtestedet ikke
generelt kan anses som arbeidstid. For en slik klassifisering må
reisen betraktes som en integrert del av utførelsen av
arbeidstakerens arbeidsoppgaver, som må skilles fra situasjonen til
en arbeidstaker med et fast eller sedvanlig oppmøtested.23

21

22
23

Det vises til dommene i Tyco, som omtalt over, avsnitt 35, og Dellas m.fl., som omtalt
over, avsnitt 48, og kjennelsene i Vorel, som omtalt over, avsnitt 28, og Grigore, som
omtalt over, avsnitt 63.
Det vises til dommene i Tyco, som omtalt over, avsnitt 36 og 37, Jaeger, som omtalt
over, avsnitt 63, og Simap, som omtalt over, avsnitt 48 til 50.
Det vises til dommen i Tyco, som omtalt over, avsnitt 36.
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64 The Polish Government proposes that the Court should answer the
questions referred as follows:
The time spent on a journey ordered by the employer, to and/or from a
place of attendance other than the employee’s fixed or habitual place of
attendance, when such travel takes place outside normal working hours,
shall not be considered as working time within the meaning of Article 2
of Directive 2003/88/EC.

ESA
65 As a preliminary remark, ESA notes that the underlying dispute in
the main proceedings concerns the level of remuneration to which
the appellant is entitled for the disputed journeys. ESA submits that
this question falls outside the scope of the Working Time Directive.
The definition of “working time” in the Directive does not affect the
appellant’s right to remuneration for the travelling time in question,
at least not directly. Rather, the concept of “working time”
determines the framework within which employers can organise
their employees’ working time and rest periods.
66 ESA contends that although the definition of “working time” in
Article 2(1) of the Working Time Directive refers to national laws or
practice that does not mean that the EEA States may unilaterally
determine the scope of that concept.24 Furthermore, the ECJ has
emphasised that only an autonomous interpretation of the concepts
of “working time” and “rest period” can ensure full effectiveness of
the Working Time Directive.25

24
25

Reference is made to Matja Kumba T. M’Bye and Others, cited above, paragraph 38; and,
for comparison, to the judgment in Tyco, cited above, paragraph 38.
Reference is made to the judgment in Tyco, cited above, paragraph 27.
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64 Den polske regjering anmoder EFTA-domstolen om å besvare de
forelagte spørsmål på følgende måte:
Tiden som medgår til en reise pålagt av arbeidsgiver, til og/eller fra et
annet oppmøtested enn arbeidstakerens faste eller sedvanlige
oppmøtested, når reisen skjer utenfor alminnelig arbeidstid, skal ikke
anses som arbeidstid etter artikkel 2 i direktiv 2003/88/EF.

ESA
65 Innledningsvis bemerker ESA at den underliggende tvist i saken
gjelder nivået på det vederlag den ankende part har krav på for de
omtvistede reiser. ESA gjør gjeldende at dette spørsmål faller utenfor
arbeidstidsdirektivets virkeområde. Definisjonen av “arbeidstid” i
direktivet berører ikke den ankende parts rett til vederlag for den
aktuelle reisetid, i alle fall ikke direkte. Begrepet “arbeidstid”
definerer snarere den ramme arbeidsgivere kan organisere
arbeidstakernes arbeidstid og hviletid innenfor.
66 ESA anfører at selv om definisjonen av “arbeidstid” i
arbeidstidsdirektivet artikkel 2 nr. 1 viser til nasjonal lovgivning
eller praksis, betyr ikke det at EØS-statene ensidig kan fastsette
begrepets rekkevidde.24 Videre har EU-domstolen understreket at
bare en selvstendig fortolkning av begrepene “arbeidstid” og
“hviletid” kan sikre arbeidstidsdirektivet full virkning.25

24
25

Det vises til Matja Kumba T. M’Bye m.fl., som omtalt over, avsnitt 38, og for
sammenligning, dommen i Tyco, som omtalt over, avsnitt 38.
Det vises til dommen i Tyco, som omtalt over, avsnitt 27.
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67 ESA submits that the criteria set out in Article 2(1) of the Working
Time Directive to determine what constitutes “working time” are
cumulative.26 It notes, however, that the ECJ has taken a flexible
approach and established a rather broad concept of “working time”.27
68 Addressing the third criterion of Article 2(1) of the Working Time
Directive, ESA submits that the reasoning provided by the ECJ in
Tyco28 also applies to the journeys disputed in the present case. In
ESA’s view, the journeys were necessary for the appellant to carry out
assignments he was given by his employer. They cannot be
distinguished from the journeys examined in Tyco on the basis that
the appellant, unlike the workers in Tyco, had a habitual place of
attendance. ESA contends that the decisive factor is whether the
journeys were a necessary means for workers to carry out
their tasks.29
69 Addressing the second criterion of Article 2(1) of the Working Time
Directive, ESA submits that in order for a worker to be regarded as
being at the disposal of his employer, he must be placed in a
situation in which he is legally obliged to obey the instructions of his
employer and carry out his activity for that employer.30 Conversely, if
workers are able to manage their time without major constraints and
pursue their own interests, it is a factor capable of demonstrating
that the period does not constitute working time.31

26

27
28
29
30
31

Reference is made to the Opinion of Advocate General Bot in Tyco, C-266/14,
EU:C:2015:391, point 31; and to the judgments in Tyco, cited above, paragraph 29; and
Jaeger, cited above, paragraph 49.
Reference is made to the judgment in Dellas and Others, cited above, paragraphs 46 to 48.
Reference is made to the judgment in Tyco, cited above, paragraph 32.
Reference is made to the judgment in Tyco, cited above, paragraphs 32 to 34.
Reference is made to the judgment in Tyco, cited above, paragraph 36.
Reference is made to the judgment in Tyco, cited above, paragraph 37. Reference is also
made to Matja Kumba T. M’Bye and Others, cited above, paragraph 41, and to the
judgment in Jaeger, cited above paragraph 94.
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67 ESA gjør gjeldende at kriteriene fastsatt i arbeidstidsdirektivet
artikkel 2 nr. 1 for å bestemme hva som utgjør “arbeidstid”, er
kumulative26. ESA bemerker imidlertid at EU-domstolen har hatt en
fleksibel tilnærming og etablert et heller vidt begrep når det
gjelder “arbeidstid”.27
68 Når det gjelder det tredje kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, anfører ESA at EU-domstolens resonnement i Tyco28 også får
anvendelse på de omtvistede reiser i den foreliggende sak. Slik ESA
ser det, var reisene nødvendige for at den ankende part skulle kunne
utføre oppdrag han var gitt av arbeidsgiver. De kan ikke skilles fra
reisene som ble vurdert i Tyco med henvisning til at den ankende
part, i motsetning til arbeidstakerne i Tyco, hadde et sedvanlig
oppmøtested. ESA anfører at det avgjørende er om reisene var
nødvendige for at arbeidstakerne skulle kunne utføre
sine arbeidsoppgaver.29
69 Når det gjelder det annet kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, gjør ESA gjeldende at for at en arbeidstaker skal kunne anses å
stå til disposisjon for sin arbeidsgiver, må han være i en situasjon der
han er rettslig forpliktet til å følge sin arbeidsgivers instrukser og
utføre sine arbeidsoppgaver for arbeidsgiveren.30 Motsvarende,
dersom arbeidstakerne kan organisere sin tid uten større
begrensninger til å beskjeftige seg med egne interesser, er dette en
faktor som kan vise at denne tid ikke utgjør arbeidstid.31

26

27
28
29
30
31

Det vises til generaladvokat Bots uttalelse i Tyco, C-266/14, EU:C:2015:391, avsnitt 31,
og til dommene i Tyco, som omtalt over, avsnitt 29, og Jaeger, som omtalt over,
avsnitt 49.
Det vises til dommen i Dellas m.fl., som omtalt over, avsnitt 46 til 48.
Det vises til dommen i Tyco, som omtalt over, avsnitt 32.
Det vises til dommen i Tyco, som omtalt over, avsnitt 32 til 34.
Det vises til dommen i Tyco, som omtalt over, avsnitt 36.
Det vises til dommen i Tyco, som omtalt over, avsnitt 37. Det vises også til Matja
Kumba T. M’Bye m.fl., som omtalt over, avsnitt 41, og til dommen i Jaeger, som omtalt
over, avsnitt 94.
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70 Furthermore, rest periods may be considered effective when workers
are able to remove themselves from the working environment during
the rest periods and pursue their own interests freely
and uninterrupted.32
71 ESA takes the view that a person such as the appellant is at the
disposal of his employer during journeys such as those at issue in the
present case. The appellant’s employer decided where he had to
travel in order to carry out his assignments, and the time at which he
had to arrive. Although the appellant had a certain degree of
freedom during the journeys, he still acted on the instructions of his
employer during them, and the assignments could be cancelled by
the employer. During the necessary travel time, the appellant could
not spend his time freely and pursue his own interests, and he could
not spend the time with his family or friends.33
72 ESA contends that the case law of the ECJ on Article 2(1) of the
Working Time Directive reflects the fact that the provision does not
mention an intensity assessment nor does it include a time category
between working time and rest period.34 Accordingly, neither the
Court nor the ECJ have carried out an assessment of work intensity
in their case law.35
73 In addition, travelling time cannot be classified as “rest period” on
the basis that travelling is not as burdensome as normal work, as
that depends on the circumstances in every case. In ESA’s view, it
would undermine the essential function of rest periods if they were

32
33
34
35

Reference is made to Matja Kumba T. M’Bye and Others, cited above, paragraph 41. See
also the judgment in Jaeger, cited above, paragraph 95.
Reference is made to the judgment in Tyco, cited above, paragraphs 38 and 39.
Reference is made to the judgment in Dellas and Others, cited above, paragraphs 43 and
47. Reference is also made to the order in Vorel, cited above, paragraph 25.
Reference is made to Matja Kumba T. M’Bye and Others, cited above, paragraph 44; and
the judgments in Tyco, cited above; and Dellas and Others, cited above, paragraph 48
and case law cited.
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70 Videre kan hvileperioder anses som effektive når arbeidstakerne kan
forlate arbeidsmiljøet i hvileperiodene og fritt og uavbrutt
beskjeftige seg med egne interesser.32
71 ESA er av den oppfatning at en person som den ankende part står til
sin arbeidsgivers disposisjon underveis på slike reiser som dem den
foreliggende sak gjelder. Den ankende parts arbeidsgiver bestemte
hvor han skulle reise for å utføre sine oppdrag, og tidspunktet han
måtte ankomme på. Selv om den ankende part hadde en viss grad av
frihet underveis, handlet han fortsatt etter arbeidsgivers instruks på
reisene, og oppdragene kunne bli avlyst av arbeidsgiveren. Under den
nødvendige reisetid kunne den ankende part ikke bruke sin tid fritt
til å beskjeftige seg med egne interesser, og han kunne ikke tilbringe
tid med familie eller venner.33
72 ESA anfører at EU-domstolens rettspraksis når det gjelder
arbeidstidsdirektivet artikkel 2 nr. 1, gjenspeiler at bestemmelsen
ikke nevner noen intensivitetsvurdering og heller ikke fastsetter
noen tidskategori mellom arbeidstid og hviletid.34 Følgelig har verken
EFTA-domstolen eller EU-domstolen foretatt noen vurdering av
arbeidsintensivitet i sin rettspraksis.35
73 Reisetid kan heller ikke klassifiseres som “hviletid” med henvisning
til at reising ikke er like byrdefullt som vanlig arbeid, da dette
avhenger av omstendighetene i det enkelte tilfelle. ESA er av den
oppfatning at det ville undergrave hvileperiodenes vesentlige

32
33
34
35

Det vises til Matja Kumba T. M’Bye m.fl., som omtalt over, avsnitt 41. Se også dommen i
Jaeger, som omtalt over, avsnitt 95.
Det vises til dommen i Tyco, som omtalt over, avsnitt 38 og 39.
Det vises til dommen i Dellas m.fl., som omtalt over, avsnitt 43 og 47. Det vises også til
kjennelsen i Vorel, som omtalt over, avsnitt 25.
Det vises til Matja Kumba T. M’Bye m.fl., som omtalt over, avsnitt 44, og dommene i
Tyco, som omtalt over, og Dellas m.fl., som omtalt over, avsnitt 48 og rettspraksis som
det vises til der.
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deemed to encompass travelling time for journeys carried out at the
instruction of the employer. The disputed journeys took place
because the appellant was instructed to spend the necessary time to
travel to a place other than his habitual place of attendance, and not
because he had freely made a choice to spend his rest
period travelling.
74 However, ESA maintains that in principle, it is only the necessary
and not the actual travelling time that can constitute working time.
If a worker stops on the journey to conduct personal business, that
time does not constitute working time.
75 Addressing the first criterion of Article 2(1) of the Working Time
Directive, ESA submits that where journeys are necessary for a
worker to carry out his tasks, travelling is a part of that worker’s
activities and duties whether or not he has a habitual place of
attendance. Moreover, for a worker with a habitual place of
attendance, travels instructed by his employer have a stronger work
element than in the case of a worker without a fixed or habitual place
of attendance, since the former worker expects to attend work at the
habitual place of attendance.
76 In light of that analysis, ESA takes the view that the three criteria in
Article 2(1) of the Working time Directive are met, and that the
disputed journeys constitute working time within the meaning of
that provision. However, ESA proposes that the travelling time
should be calculated on the basis of the time necessary to travel from
the habitual place of attendance to the designated place of
attendance, as normally the travelling time between home and the
habitual place of attendance does not constitute working time.
77 ESA proposes that Question I is answered in the affirmative. It
follows, in ESA’s view, that there is no need to answer Question II.
Therefore, ESA proposes that the Court should answer Questions I
and III as follows:
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funksjon hvis de skulle anses å inkludere reisetid for reiser som
utføres etter arbeidsgivers instruks. De omtvistede reiser fant sted
fordi den ankende part var instruert til å bruke den nødvendige tid
for å reise til et annet sted enn sitt sedvanlige oppmøtested, ikke
fordi han fritt hadde tatt valget om å bruke hviletiden sin på å reise.
74 ESA gjør imidlertid gjeldende at det i prinsippet bare er den
nødvendige reisetid og ikke den faktiske reisetid som kan utgjøre
arbeidstid. Om en arbeidstaker stopper på veien for å utføre
personlige gjøremål, utgjør ikke denne tid arbeidstid.
75 Når det gjelder det første kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, gjør ESA gjeldende at hvis reiser er nødvendige for at en
arbeidstaker skal kunne utføre sine arbeidsoppgaver, er reising en del
av arbeidstakerens arbeidsoppgaver og plikter, uten hensyn til om
han har et sedvanlig oppmøtested. For en arbeidstaker som har et
sedvanlig oppmøtested, har reiser etter instruks fra arbeidsgiveren
dessuten et sterkere element av arbeid enn for en arbeidstaker uten
noe fast eller sedvanlig oppmøtested, siden den førstnevnte
arbeidstaker forventer å gå på arbeid på det sedvanlige oppmøtested.
76 På bakgrunn av denne analyse er ESA av den oppfatning at de tre
kriterier i arbeidstidsdirektivet artikkel 2 nr. 1 er oppfylt, og at de
omtvistede reiser utgjør arbeidstid etter denne bestemmelse.
Imidlertid foreslår ESA at reisetiden bør beregnes på grunnlag av den
tid som er nødvendig for å reise fra det sedvanlige oppmøtested til
det angitte oppmøtested, siden reisetiden mellom hjemmet og det
sedvanlige oppmøtested ikke utgjør arbeidstid.
77 ESA foreslår at spørsmål I besvares bekreftende. Etter ESAs
oppfatning følger det av dette at spørsmål II ikke trenger besvares.
På denne bakgrunn anmoder ESA EFTA-domstolen om å besvare
spørsmål I og III på følgende måte:
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Time spent outside normal working hours on a journey ordered by the
employer to and from a place of attendance other than the employee’s
fixed or habitual place of attendance constitutes working time under
Article 2 of Directive 2003/88/EC of the European Parliament and of the
Council of 4 November 2003 concerning certain aspects of the
organisation of working time, regardless of the frequency of such
journeys. The working time amounts to the minimum time it would take
to travel from the fixed or habitual place of attendance to the designated
place of attendance, but without exceeding the time the worker actually
spends travelling.

THE COMMISSION
78 As a preliminary remark, the Commission notes that the referring
court seeks guidance from the Court on the proper interpretation of
the definitions contained in the Working Time Directive but not for
the purpose of applying or interpreting the substantive health and
safety right that it enshrines. In the Commission’s view, there is no
suggestion by the referring court that the appellant’s entitlement to
rest periods or the calculation of his maximum permitted working
hours is in dispute. Accordingly, it is not clear whether there is an
issue of EEA law as such to be resolved in this context.
79 Even though the Court has held that provisions or concepts taken
from EEA law should be interpreted uniformly, irrespective of the
circumstances in which they apply,36 the Commission doubts
whether the request for advisory opinion is admissible in light of
recent case law of the ECJ.37

36
37

Reference is made, inter alia, to Case E-25/13 Gunnar Engilbertsson [2014] EFTA Ct.
Rep. 524, paragraph 54.
Reference is made to the judgment in Pérez Retamero, C-97/16, EU:C:2017:158.
Reference is also made to the order in Grigore, cited above, paragraph 4 of the
operative part; and the judgment in Tyco, cited above, paragraphs 48 and 49.
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Tid som medgår utenfor normal arbeidstid til en reise pålagt av
arbeidsgiver, til og fra et annet oppmøtested enn arbeidstakerens faste
eller sedvanlige oppmøtested, utgjør arbeidstid etter artikkel 2 i
europaparlaments- og rådsdirektiv 2003/88/EF av 4. november 2013 om
visse aspekt ved organisering av arbeidstida, uten hensyn til hvor ofte
slike reiser finner sted. Arbeidstiden blir den minstetid det ville tatt å
reise fra det faste eller sedvanlige oppmøtested til det angitte
oppmøtested, men uten å overskride den tid arbeidstakeren faktisk
bruker på å reise.

KOMMISJONEN
78 Innledningsvis bemerker Kommisjonen at den anmodende domstol
ber EFTA-domstolen om veiledning med hensyn til den korrekte
tolkning av definisjonene i arbeidstidsdirektivet, men ikke med
henblikk på anvendelse eller tolkning av den materielle rett til helse
og sikkerhet som er nedfelt der. Kommisjonen er av den oppfatning
at den anmodende domstol overhodet ikke antyder at det er tvist om
den ankende parts rett til hviletid eller om beregningen av lengste
tillatte arbeidstid. Følgelig er det ikke klart om det er et EØS-rettslig
problem som sådan som skal løses i denne sammenheng.
79 Selv om EFTA-domstolen har lagt til grunn at bestemmelser eller
begreper hentet fra EØS-retten bør tolkes ensartet, uten hensyn til
de omstendigheter de får anvendelse på36, er Kommisjonen i tvil om
anmodningen om rådgivende uttalelse kan behandles i lys av
EU-domstolens seneste rettspraksis.37

36

Det vises blant annet til sak E-25/13 Gunnar Engilbertsson, Sml. 2014 s. 524, avsnitt 54.

37

Det vises til dommen i Pérez Retamero, C-97/16, EU:C:2017:158. Det vises også til
kjennelsen i Grigore, som omtalt over, avsnitt 4 i slutningen, og dommen i Tyco, som
omtalt over, avsnitt 48 og 49.
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80 As regards the first question, the Commission submits, having
regard to the second criterion of Article 2(1) of the Working Time
Directive, that, for a worker to be considered to be at the employer’s
disposal, he must be physically present at a place determined by the
employer and available to the employer in order to be able to provide
the appropriate services immediately in case of need.38
81 Furthermore, according the case law of the ECJ, the key factor in this
regard is that the worker “must be placed in a situation in which he is
legally obliged to obey the instructions of his employer and carry out
his activity for that employer”.39 Conversely, “the possibility for
workers to manage their time without major constraints and to
pursue their own interest is a factor capable of demonstrating that
the period of time in question does not constitute working time”.40
82 In the Tyco case, the ECJ accepted that workers had a certain
freedom during the time spent travelling from home to customers,
provided that they arrived at an agreed time. However, it was also
emphasised that during these journeys the workers acted “on the
instructions of the employer”, who might make alterations. In any
event, during the necessary travelling time, the workers were “not
able to use their time freely and pursue their own interests”, with the
result that they were at their employer’s disposal.
83 In the Commission’s view, reasoning analogous to that of Tyco can
be applied to the situation at issue in the present case. The
Commission maintains that, under such circumstances, the worker is
obliged to obey the employer’s instructions and cannot avoid the
burden of such travel time by his choice of place to live. Furthermore,

38
39
40

Reference is made, inter alia, to the judgment in Dellas and Others, cited above,
paragraph 48; and the order in Vorel, cited above, paragraph 28.
Reference is made to the judgment in Tyco, cited above, paragraph 36.
Reference is made to the judgment in Tyco, cited above, paragraph 37.

934

Sak E-19/16

80 Når det gjelder det første spørsmål, anfører Kommisjonen at ut fra
arbeidstidsdirektivet artikkel 2 nr. 1 må en arbeidstaker, for å kunne
anses å stå til arbeidsgivers disposisjon, være fysisk til stede der hvor
arbeidsgiveren har bestemt, og være tilgjengelig for arbeidsgiveren
for straks å kunne yte relevante tjenester ved behov.38
81 Ifølge EU-domstolens rettspraksis er det vesentlige i denne
sammenheng dessuten at arbeidstakeren “must be placed in a
situation in which he is legally obliged to obey the instructions of his
employer and carry out his activity for that employer”.39 Motsatt
uttales det at “the possibility for workers to manage their time
without major constraints and to pursue their own interest is a factor
capable of demonstrating that the period of time in question does
not constitute working time”.40
82 I Tyco-saken gikk EU-domstolen med på at arbeidstakere hadde en
viss frihet den tid de brukte på å reise fra hjemmet til kunder,
forutsatt at de ankom til avtalt tidspunkt. Det ble imidlertid også
understreket at arbeidstakerne underveis på disse reiser handlet “on
the instructions of the employer”, som vil kunne gjøre endringer.
Uansett var arbeidstakerne i løpet av den nødvendige reisetid “not
able to use their time freely and pursue their own interests”, med det
resultat at de sto til arbeidsgiverens disposisjon.
83 Etter Kommisjonens oppfatning kan et resonnement tilsvarende det i
Tyco anvendes på situasjonen i den foreliggende sak. Kommisjonen
fastholder at arbeidstakeren under slike omstendigheter er forpliktet
til å følge arbeidsgiverens instrukser og ikke kan unngå byrden med
slik reisetid ved sitt valg av bosted. Videre er reisetiden ikke bare en

38
39
40

Det vises blant annet til dommen i Dellas m.fl., som omtalt over, avsnitt 48, og
kjennelsen i Vorel, som omtalt over, avsnitt 28.
Det vises til dommen i Tyco, som omtalt over, avsnitt 36.
Det vises til dommen i Tyco, som omtalt over, avsnitt 37.
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the travel time is not simply part of a standard attendance at a fixed
workplace and the travelling itself is part of the specific task
assigned by way of the employer’s instruction. The fact that such an
instruction and the necessary travel occurs only occasionally cannot
affect this conclusion.
84 The Commission disagrees with the respondent’s argument that a
police officer such as the appellant has few constraints when
travelling to special assignments. In the Commission’s view, there is
a period of necessary travelling time which forms part of the
assignment which the worker is instructed to perform by his
employer. During that period the worker is not able to use his time
freely and pursue his own interests as he is obliged to travel to the
requested place of attendance.
85 Addressing the third criterion of Article 2(1) of the Working Time
Directive, the Commission submits that the period spent by a police
officer travelling to a specific location (other than his usual place of
work) for a specific assignment ordered by his employer is “a
necessary means” for him to be able to perform the assignment.41
The fact that he does not carry out actual police duties in a narrow
sense during the travel does not undermine the conclusion that it is
a part of his broader activity.42
86 Addressing the first criterion of Article 2(1) of the Working Time
Directive, the Commission notes that in Tyco the ECJ held that, if a
worker is “carrying out his duties” during his journey to or from a
customer, that worker must also be regarded as “working” during
that journey. Of particular relevance, according to the Commission,
is the ECJ’s finding that when travelling is an integral part of being a
worker, the place of work cannot simply be reduced to the physical

41
42

Reference is made to the judgment in Tyco, cited above, paragraph 32.
Reference is made to the judgments in Tyco, cited above, paragraph 31; and Dellas and
Others, cited above, paragraph 47.
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del av et standard oppmøte på et fast arbeidssted, og selve reisingen
er en del av den spesifikke arbeidsoppgave som pålegges gjennom
arbeidsgivers instruks. Det faktum at en slik instruks og den
nødvendige reise bare forekommer sporadisk, kan ikke rokke ved
denne konklusjon.
84 Kommisjonen er uenig i ankemotpartens argument om at en
polititjenestemann som den ankende part har få begrensninger når
han reiser ut på spesialoppdrag. Kommisjonen er av den oppfatning
at det finnes et tidsrom som er nødvendig reisetid, og som inngår i
oppdraget som arbeidstakeren har fått instruks fra arbeidsgiveren
om å utføre. I dette tidsrom kan arbeidstakeren ikke fritt og uten
avbrudd beskjeftige seg med egne interesser siden han er forpliktet
til å reise til det anviste oppmøtested.
85 Når det gjelder det tredje kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, gjør Kommisjonen gjeldende at den tid en polititjenestemann
bruker for å reise til et bestemt sted (et annet sted enn sitt
sedvanlige arbeidssted) for et bestemt oppdrag han er beordret til av
sin arbeidsgiver, er et “necessary means” for at han skal kunne utføre
oppdraget.41 Det at han ikke utfører faktiske politioppgaver i snever
forstand på reisen, svekker ikke konklusjonen om at reisen er en del
av hans arbeidsoppgaver generelt.42
86 Når det gjelder det første kriterium i arbeidstidsdirektivet artikkel 2
nr. 1, bemerker Kommisjonen at EU-domstolen i Tyco la til grunn at
hvis en arbeidstaker “utfører sine plikter” underveis på reisen til eller
fra en kunde, må arbeidstakeren også anses å “arbeide” underveis på
reisen. Av særlig relevans ifølge Kommisjonen er EU-domstolens
konklusjon om at når reising er en integrert del av det å være
arbeidstaker, kan ikke arbeidsstedet bare reduseres til det fysiske

41
42

Det vises til dommen i Tyco, som omtalt over, avsnitt 32.
Det vises til dommene i Tyco, som omtalt over, avsnitt 31, og Dellas m.fl., som omtalt
over, avsnitt 47.
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areas of their work on the customers’ premises.43 It contends that,
likewise, travelling constitutes an integral part of the work of a
police officer who is called upon to perform an assignment at a place
other than his regular place of work. The fact that this occurs only
occasionally cannot alter that conclusion.
87 Therefore, the Commission concludes that all three criteria of
Article 2(1) of the Working Time Directive are met and that periods
of travel such as those at issue in the present proceedings constitute
working time as defined in that Article.
88 In light of its answer to the first question, the Commission does not
deem it necessary to address the remaining questions.
89 The Commission proposes that the Court should answer the
questions referred as follows:
Article 2 of Directive 2003/88/EC must be interpreted as meaning that,
in circumstances such as those at issue before the national court, the
time spent on a journey ordered by the employer to and/or from a place
of attendance other than the employee’s fixed or habitual place of
attendance which takes place outside normal working hours constitutes
working time for the purposes of the application of the Directive.
Carl Baudenbacher
      Judge-Rapporteur

43

Reference is made to the judgment in Tyco, cited above, paragraph 43.
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sted der de arbeider hos kunden.43 Kommisjonen anfører at på samme
måte utgjør reising en integrert del av arbeidet til en
polititjenestemann som utkalles for å utføre et oppdrag på et annet
sted enn sitt sedvanlige arbeidssted. Det faktum at dette bare
forekommer sporadisk, kan ikke rokke ved denne konklusjon.
87 Kommisjonen konkluderer på denne bakgrunn med at alle tre
kriterier i arbeidstidsdirektivet artikkel 2 nr. 1 er oppfylt, og at
reisetid som den hovedsaken gjelder, utgjør arbeidstid etter
nevnte artikkel.
88 I betraktning av dens svar på det første spørsmål anser Kommisjonen
at det ikke er nødvendig å besvare de andre spørsmål.
89 Kommisjonen anmoder EFTA-domstolen om å besvare de forelagte
spørsmål på følgende måte:
Direktiv 2003/88/EF artikkel 2, under omstendigheter som dem saken for
den nasjonale domstol gjelder, må tolkes slik at tiden som medgår til en
reise pålagt av arbeidsgiver, til og/eller fra et annet oppmøtested enn
arbeidstakerens faste eller sedvanlige oppmøtested, og som finner sted
utenfor alminnelig arbeidstid, utgjør arbeidstid etter direktivet.

Carl Baudenbacher
     Saksforberedende dommer

43

Det vises til dommen i Tyco, som omtalt over, avsnitt 43.
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Summary of the Judgment
1

The possibility of applying for a supplementary protection certificate
(“SPC”) has been available in the EEA since the incorporation of
Regulation (EEC) No 1768/92 into the EEA Agreement in 1994. The
Regulation is intended to provide an adequate period of effective
protection of a basic patent by permitting the holder to enjoy an
additional period of exclusivity after the expiry of that patent. An
SPC of negative duration refers to an SPC for a medicinal product
where the period that has elapsed between the date on which the
basic patent application was lodged and the date of the first
marketing authorisation in the EEA is less than five years.

2

There are no provisions in the Regulation explicitly regulating an
SPC of negative duration. Article 13(1) lays down the rules on the
duration of the certificate. Nothing in the wording of that provision,
or in any other provision of the Regulation, suggests that it precludes
an SPC of negative duration.

3

Article 3 of the Regulation sets out the conditions for obtaining a
certificate. That provision does not contain a requirement for the
positive duration of an SPC. Similarly, there is no such requirement
in the procedural conditions laid down in Articles 7 to 9.
Consequently, there is nothing in the overall scheme of the
Regulation indicating that the positive duration of an SPC is a
prerequisite for obtaining such a certificate.

4

Moreover, Article 10(1) of the Regulation states that where the
application for an SPC and the product to which it relates meet the
conditions listed in the Regulation, the competent authority shall
grant the certificate. More specifically, Article 10(2) to (5), which
regulate the basis on which an application should be rejected, do not
list a negative duration among the reasons for refusal. The
Regulation thereby not only allows for the issuing of a negative SPC,
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Samantekt
1

Unnt hefur verið að sækja um viðbótarvottorð innan EES frá því að
reglugerð (EBE) nr. 1768/92 var tekin upp í EES-samninginn árið
1994. Reglugerðinni er ætlað að tryggja að grunneinkaleyfi njóti
verndar í nægjanlega langan tíma með því að gefa handhafa
einkaleyfisins kost á viðbótartímabili einkaréttar eftir að einkaleyfið
rennur út. Með viðbótarvottorði með neikvæðum gildistíma er átt
við viðbótarvottorð fyrir lyf þegar tímabilið frá því að umsókn um
grunneinkaleyfi var lögð fram þangað til fyrsta markaðsleyfi var
veitt innan EES er styttra en fimm ár.

2

Engin ákvæði reglugerðarinnar fjalla berum orðum um
viðbótarvottorð með neikvæðum gildistíma. Reglur um gildistíma
vottorðsins koma fram í 1. mgr. 13. gr. Ekkert í orðalagi ákvæðisins,
eða nokkurs annars ákvæðis reglugerðarinnar, bendir til þess að það
komi í veg fyrir útgáfu viðbótarvottorðs með neikvæðum gildistíma

3

Í 3. gr. reglugerðarinnar koma fram skilyrði þess að öðlast umrætt
vottorð. Ákvæðið felur ekki í sér skilyrði um jákvæðan gildistíma
viðbótarvottorðs. Engan slíkan áskilnað er heldur að finna í
skilyrðunum sem fram koma í 7. til 9. gr. varðandi málsmeðferð. Af
þessu má ráða að ekkert í heildarfyrirkomulagi reglugerðarinnar
gefur til kynna að jákvæður gildistími viðbótarvottorðs sé forsenda
þess að öðlast megi slíkt vottorð.

4

Í 1. mgr. 10. gr. reglugerðarinnar kemur enn fremur fram að ef
umsókn um viðbótarvottorð og viðkomandi framleiðsluvara uppfylli
skilyrðin sem fram komi í reglugerðinni skuli lögbært yfirvald gefa
vottorðið út. Nánar tiltekið er neikvæður gildistími ekki tilgreindur
sem ástæða synjunar í ákvæðum 2. til 5. mgr. 10. gr., sem fjalla um
það á hvaða grundvelli beri að hafna umsókn. Útgáfa
viðbótarvottorðs með neikvæðum gildistíma er því ekki einungis
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it requires the competent authorities in the EEA to issue an SPC
where the conditions for granting the certificate are fulfilled. A
competent authority cannot reject an application merely because an
SPC’s duration is not positive.

940

Mál E-5/17

heimil samkvæmt reglugerð 1768/92, heldur skyldar reglugerðin
jafnframt lögbær yfirvöld innan EES til þess að gefa út
viðbótarvottorð þegar skilyrði fyrir útgáfu þess eru uppfyllt.
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Judgment of the Court
21 December 20171
(Regulation (EEC) No 1768/92 – Medicinal products – Supplementary protection
certificate – Certificate of negative duration)

In Case E-5/17,
REQUEST to the Court under Article 34 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice by the Supreme Court of Iceland (Hæstiréttur Íslands), in a case
pending before it between
Merck Sharp & Dohme Corp.

«and»
The Icelandic Patent Office (Einkaleyfastofan)
concerning the interpretation of Council Regulation (EEC) No 1768/92 of
18 June 1992 concerning the creation of a supplementary protection
certificate for medicinal products,

1

Language of the request: Icelandic.
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Dómur Dómstólsins
21. desember 20171
(Reglugerð (EBE) nr. 1768/92 – Lyf – Vottorð um viðbótarvernd – Vottorð með
neikvæðum gildistíma)

Mál E-5/17,
BEIÐNI samkvæmt 34. gr. samningsins milli EFTA-ríkjanna um stofnun
eftirlitsstofnunar og dómstóls um ráðgefandi álit EFTA-dómstólsins, frá
Hæstarétti Íslands, í máli
Merck Sharp & Dohme Corp.

«og»
Einkaleyfastofunnar
varðandi skýringu á reglugerð ráðsins (EBE) nr. 1768/92 frá 18. júní 1992
um útgáfu viðbótarvottorðs um vernd lyfja,

1

Beiðni um ráðgefandi álit á íslensku.
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The Court
composed of: Carl Baudenbacher, President, Per Christiansen (JudgeRapporteur), and Páll Hreinsson, Judges,
Registrar: Gunnar Selvik,
having considered the written observations submitted on behalf of:
–

Merck Sharp & Dohme Corp. (“the appellant”), represented by Jóna
Björk Helgadóttir, Supreme Court Attorney;

–

the Icelandic Patent Office (“the respondent”), represented by Óskar
Thorarensen, Supreme Court Attorney, Office of the Attorney
General (Civil Affairs), acting as Agent;

–

the Norwegian Government, represented by Marius Emberland,
Advocate, Attorney General of Civil Affairs, and Carsten Anker and
Ingunn Skille Jansen, Senior Advisers, Ministry of Foreign Affairs,
acting as Agents;

–

the EFTA Surveillance Authority (“ESA”), represented by Carsten
Zatschler, Ingibjörg Ólöf Vilhjálmsdóttir, and Michael Sánchez
Rydelski, members of its Department of Legal & Executive Affairs,
acting as Agents; and

–

the European Commission (“the Commission”), represented by Julie
Samnadda and Nicola Yerrell, members of its Legal Service, acting
as Agents,
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Dómstóllinn
skipaður dómurunum Carl Baudenbacher, forseta, Per Christiansen
(framsögumanni) og Páli Hreinssyni,
dómritari: Gunnar Selvik,
hefur, með tilliti til skriflegra greinargerða frá:
–

Merck Sharp & Dohme Corp. (áfrýjandi), í fyrirsvari er Jóna Björk
Helgadóttir, hrl.;

–

Einkaleyfastofunni (stefnda), í fyrirsvari sem umboðsmaður er Óskar
Thorarensen, hrl. hjá embætti ríkislögmanns;

–

norsku ríkisstjórninni, í fyrirsvari sem umboðsmenn eru Marius
Emberland, lögmaður hjá skrifstofu ríkislögmanns, og Carsten Anker
og Ingunn Skille Jansen, sérfræðingar hjá utanríkisráðuneytinu;

–

eftirlitsstofnun EFTA (ESA), í fyrirsvari sem umboðsmenn eru
Carsten Zatschler, Ingibjörg Ólöf Vilhjálmsdóttir og Michael Sánchez
Rydelski frá lögfræði- og framkvæmdasviði ESA; og

–

framkvæmdastjórn Evrópusambandsins (framkvæmdastjórnin), í
fyrirsvari sem umboðsmenn eru Julie Samnadda og Nicola Yerrell frá
lagaskrifstofu framkvæmdastjórnarinnar,
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having regard to the Report for the Hearing,
having heard oral argument of the appellant, represented by Jóna Björk
Helgadóttir and Geneviève Michaux, Attorney; the respondent,
represented by Óskar Thorarensen; the Norwegian Government,
represented by Marius Emberland; ESA, represented by Ingibjörg Ólöf
Vilhjálmsdóttir; and the Commission, represented by Lorna Armati,
member of its Legal Service, acting as Agent, at the hearing on
14 November 2017,
gives the following

Judgment
I

LEGAL BACKGROUND

EEA LAW
1

Article 65(2) of the Agreement on the European Economic Area (“the
EEA Agreement” or “EEA”) reads:
Protocol 28 and Annex XVII contain specific provisions and
arrangements concerning intellectual, industrial and commercial
property, which, unless otherwise specified, shall apply to all products
and services.

2

Article 103 EEA reads:
1.

If a decision of the EEA Joint Committee can be binding on a
Contracting Party only after the fulfilment of constitutional
requirements, the decision shall, if a date is contained therein, enter
into force on that date, provided that the Contracting Party
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með tilliti til skýrslu framsögumanns,
og munnlegs málflutnings lögmanna áfrýjanda, Jónu Bjarkar Helgadóttur
og Geneviève Michaux, umboðsmanns stefnda, Óskars Thorarensen,
umboðsmanns norsku ríkisstjórnarinnar, Marius Emberland,
umboðsmanns ESA, Ingibjargar Ólafar Vilhjálmsdóttur og umboðsmanns
framkvæmdastjórnarinnar, Lorna Armati, frá lagaskrifstofu
framkvæmdastjórnarinnar, sem fram fór 14. nóvember 2017,
kveðið upp svofelldan

Dóm
I

LÖGGJÖF

EES-RÉTTUR
1

Í 2. mgr. 65. gr. samningsins um Evrópska efnahagssvæðið
(EES-samningsins) segir:
Í bókun 28 og XVII. viðauka eru sérstök ákvæði og fyrirkomulag
varðandi hugverk og eignarréttindi á sviði iðnaðar og verslunar sem
gilda um allar framleiðsluvörur og þjónustu nema annað sé tekið fram.

2

Í 103. gr. EES-samningsins segir:
1.

Ef ákvörðun sameiginlegu EES-nefndarinnar getur einungis verið
bindandi fyrir samningsaðila eftir að hann hefur uppfyllt
stjórnskipuleg skilyrði skal ákvörðunin ganga í gildi á þeim degi sem
getið er í henni, ef sérstakur dagur er tiltekinn, að því tilskildu að
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concerned has notified the other Contracting Parties by that date
that the constitutional requirements have been fulfilled.
In the absence of such a notification by that date, the decision shall
enter into force on the first day of the second month following the
last notification.
2.

If upon the expiry of a period of six months after the decision of the
EEA Joint Committee such a notification has not taken place, the
decision of the EEA Joint Committee shall be applied provisionally
pending the fulfilment of the constitutional requirements unless a
Contracting Party notifies that such a provisional application
cannot take place. In the latter case, or if a Contracting Party
notifies the non-ratification of a decision of the EEA Joint
Committee, the suspension provided for in Article 102(5) shall take
effect one month after such a notification but in no event earlier
than the date on which the corresponding EC act is implemented in
the Community.

3

Joint Committee Decision No 7/94 of 21 March 1994 (OJ 1994 L 160,
p. 1, and EEA Supplement 1994 No 17, p. 1), which entered into force
on 1 July 1994, incorporated Council Regulation (EEC) No 1768/92 of
18 June 1992 concerning the creation of a supplementary protection
certificate for medicinal products (OJ 1992 L 182, p. 1) (“the SPC
Regulation”) into the EEA Agreement by inserting it as point 6 in
Annex XVII (Intellectual property) to the Agreement. The SPC
Regulation provides for the granting of a supplementary protection
certificate (SPC) for a medicinal product covered by a basic patent,
for a period of up to five years after the expiry of the basic patent.

4

The SPC Regulation was amended by Regulation (EC) No 1901/2006
of the European Parliament and of the Council of 12 December 2006
on medicinal products for paediatric use and amending Regulation
(EEC) No 1768/92, Directive 2001/20/EC, Directive 2001/83/EC and
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hlutaðeigandi samningsaðili hafi tilkynnt hinum samningsaðilunum
fyrir þann dag að stjórnskipuleg skilyrði hafi verið uppfyllt.
Hafi tilkynningin ekki farið fram fyrir umræddan dag gengur
ákvörðunin í gildi fyrsta dag annars mánaðar eftir
síðustu tilkynningu.
2.

Hafi tilkynningin ekki átt sér stað sex mánuðum eftir að
sameiginlega EES-nefndin tók ákvörðun sína skal ákvörðun
sameiginlegu EES-nefndarinnar gilda til bráðabirgða meðan
stjórnskipulegum skilyrðum hefur ekki verið fullnægt, nema
samningsaðili tilkynni að slík gildistaka til bráðabirgða geti ekki átt
sér stað. Í síðara tilvikinu, eða tilkynni samningsaðili að ákvörðun
sameiginlegu EES-nefndarinnar hafi ekki hlotið samþykki, skal
frestunin, sem kveðið er á um í 5. mgr. 102. gr., ganga í gildi einum
mánuði eftir að tilkynningin fer fram en þó ekki fyrir þann dag er
samsvarandi gerð EB kemur til framkvæmda í bandalaginu.

3

Með ákvörðun sameiginlegu EES-nefndarinnar nr. 7/94 frá 21. mars
1994 (Stjtíð. ESB 1994 L 160, bls. 1 og EES-viðbætir 1994, nr. 17,
bls. 1) sem tók gildi 1. júlí 1994, var reglugerð ráðsins (EBE) nr.
1768/92 frá 18. júní 1992 um útgáfu viðbótarvottorðs um vernd lyfja
(Stjtíð. ESB 1992 L 182, bls. 1) (reglugerð 1768/92) tekin upp í EESsamninginn með því að vísa til hennar í lið 6 í XVII. viðauka
(Hugverkaréttindi) við samninginn. Reglugerð 1768/92 mælir fyrir
um útgáfu viðbótarvottorðs fyrir lyf, sem verndað er af
grunneinkaleyfi, í allt að fimm ár eftir að grunneinkaleyfið
rennur út.

4

Reglugerð 1768/92 var breytt með reglugerð Evrópuþingsins og
ráðsins (EB) nr. 1901/2006 frá 12. desember 2006 um lyf fyrir börn og
um breytingu á reglugerð (EBE) nr. 1768/92, tilskipun 2001/20/EB,
tilskipun 2001/83/EB og reglugerð (EB) nr. 726/2004 (Stjtíð. ESB
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Regulation (EC) No 726/2004 (OJ 2006 L 378, p. 1, and EEA
Supplement 2017 No 31, p. 521) (“the Paediatric Regulation”). The
Paediatric Regulation provides for the granting of a six-month
extension of the duration of the SPC for a medicinal product for
paediatric use (“paediatric extension”). Subsequently, the SPC
Regulation was repealed by Regulation (EC) No 469/2009 of the
European Parliament and of the Council of 6 May 2009 concerning
the supplementary protection certificate for medicinal products
(OJ 2009 L 152, p. 1, and EEA Supplement 2017 No 31, p. 542) (“the
new SPC Regulation”). The new SPC Regulation essentially
reproduces the provisions of the SPC Regulation, as amended by the
Paediatric Regulation.
5

Joint Committee Decision No 92/2017 of 5 May 2017 prescribes the
incorporation of the Paediatric Regulation into the EEA Agreement
by inserting it as point 15zr in Annex II (Technical regulations,
standards, testing and certification) to the Agreement. By the same
decision, the new SPC Regulation is intended to replace the SPC
Regulation in point 6 in Annex XVII to the EEA Agreement. Article 4
of the Joint Committee Decision provides that the decision shall
enter into force on 6 May 2017, provided that all the notifications
under Article 103(1) of the EEA Agreement have been made.
Constitutional requirements were indicated by Iceland and Norway.
On 11 September 2017, Norway notified that the constitutional
requirements had been fulfilled. At the oral hearing, the respondent
informed the Court that on 27 October 2017, Iceland submitted a
notification under Article 103(2) EEA, stating that the fulfilment of
constitutional requirements could not take place within the
prescribed six-month period, expiring on 5 November 2017. Upon a
question from the bench, the respondent confirmed that the
notification stated that provisional application could not take place.
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2006 L 378, bls. 1 og EES-viðbætir 2017, nr. 31, bls. 521) (reglugerð
1901/2006). Reglugerð 1901/2006 mælir fyrir um sex mánaða
framlengingu á gildistíma viðbótarvottorðs fyrir lyf ætluð börnum
(„framlenging fyrir lyf ætluð börnum“). Reglugerð 1768/92 var í
kjölfarið felld úr gildi með reglugerð Evrópuþingsins og ráðsins (EB)
nr. 469/2009 frá 6. maí 2009 um vottorð um viðbótarvernd fyrir lyf
(Stjtíð. ESB 2009 L 152, bls. 1 og EES-viðbætir 2017, nr. 31, bls. 542)
(reglugerð 469/2009). Reglugerð 469/2009 er í meginatriðum
samhljóða reglugerð 1768/92, eins og henni var breytt með
reglugerð 1901/2006.

5

Samkvæmt ákvörðun sameiginlegu EES-nefndarinnar nr. 92/2017 frá
5. maí 2017 ber að taka reglugerð 1901/2006 upp í EES-samninginn
með því að vísa til hennar í lið 15zr í II. viðauka við samninginn
(Tæknilegar reglugerðir, staðlar, prófanir og vottun). Samkvæmt
sömu ákvörðun á reglugerð 469/2009 að koma í stað reglugerðar
1768/92 undir lið 6 í XVII. viðauka við EES-samninginn. Samkvæmt
4. gr. ákvörðunar sameiginlegu EES-nefndarinnar tekur ákvörðunin
gildi 6. maí 2017, að því tilskildu að allar tilkynningar hafi verið
lagðar fram samkvæmt 1. mgr. 103. gr. EES-samningsins. Tilkynnt
var um stjórnskipulegan fyrirvara af hálfu Íslands og Noregs. Hinn
11. september 2017 tilkynnti Noregur að stjórnskipuleg skilyrði hefðu
verið uppfyllt. Við munnlegan málflutning upplýsti stefnda
dómstólinn um að hinn 27. október 2017 hefði Ísland lagt fram
tilkynningu samkvæmt 2. mgr. 103. EES-samningsins um að ekki
væri unnt að uppfylla stjórnskipuleg skilyrði innan tilskilsins sex
mánaða frests sem rynni út 5. nóvember 2017. Í tilefni af spurningu
frá réttinum staðfesti stefnda að í tilkynningunni kæmi fram að
gildistaka til bráðabirgða gæti ekki átt sér stað.
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6

The second, third and the seventh to ninth recitals in the preamble
to the SPC Regulation read:
Whereas medicinal products, especially those that are the result of long,
costly research, will not continue to be developed in the Community and
in Europe unless they are covered by favourable rules that provide for
sufficient protection to encourage such research;
Whereas at the moment the period that elapses between the filing of an
application for a patent for a new medicinal product and authorization
to place the medicinal product on the market makes the period of
effective protection under the patent insufficient to cover the investment
put into the research;
…
Whereas, therefore, the creation of a supplementary protection
certificate granted, under the same conditions, by each of the Member
States at the request of the holder of a national or European patent
relating to a medicinal product for which marketing authorization has
been granted is necessary; whereas a Regulation is therefore the most
appropriate legal instrument;
Whereas the duration of the protection granted by the certificate should
be such as to provide adequate effective protection; whereas, for this
purpose, the holder of both a patent and a certificate should be able to
enjoy an overall maximum of fifteen years of exclusively from the time
the medicinal product in question first obtains authorization to be
placed on the market in the Community;
Whereas all the interests at stake, including those of public health, in a
sector as complex and sensitive as the pharmaceutical sector must
nevertheless be taken into account; whereas, for this purpose, the certificate
cannot be granted for a period exceeding five years; whereas the protection
granted should furthermore be strictly confined to the product which
obtained authorization to be placed on the market as a medicinal product;
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6

Í öðrum, þriðja og sjöunda til níunda lið inngangsorða reglugerðar
1768/92 segir:
Ekki verður unnið áfram innan bandalagsins og í Evrópu að þróun lyfja,
einkum þeirra sem krefjast langra og kostnaðarsamra rannsókna, nema
settar verði hagstæðar reglur sem tryggja nægilega vernd til að hvetja til
slíkra rannsókna.
Sem stendur er tíminn sem líður frá því að umsókn um einkaleyfi fyrir
nýtt lyf er lögð fram þar til leyft er að setja sérlyf á markað svo
takmarkaður að tímabilið sem lyfið nýtur verndar nægir ekki til þess að
fjárfesting í rannsóknum skili sér til baka.
…
Því er nauðsynlegt að gefa út viðbótarvottorð um vernd lyfja samkvæmt
sömu skilyrðum í hverju aðildarríki að beiðni þess sem hefur innlent eða
evrópskt einkaleyfi fyrir lyf og hefur fengið leyfi til að setja það á
markað. Reglugerð er því það lagaskjal sem helst á við í þessu tilviki.

Sú vernd sem vottorðið veitir skal vara nógu lengi til að vernda lyfið á
árangursríkan hátt. Til að svo megi verða ber að sjá til þess að sá sem
hefur bæði einkaleyfi og vottorð skuli njóta einkaréttar til framleiðslu í
fimmtán ár að hámarki frá þeim tíma að lyfið sem um ræðir fær fyrst
markaðsleyfi í bandalaginu.
Þó ber að taka tillit til allra sem eiga hagsmuna að gæta í málinu og ekki
síst til almannaheilbrigðis, þar sem framleiðsla lyfja er bæði flókin og
viðkvæm atvinnugrein. Af þeirri ástæðu er óheimilt að veita vottorð til
lengri tíma en fimm ára. Þar að auki ber að takmarka þá vernd sem það
veitir einungis við það lyf sem fékk markaðsleyfi.

946

Case E-5/17

7

Article 3 of the SPC Regulation reads:
A certificate shall be granted if, in the Member State in which the
application referred to in Article 7 is submitted and at the date of
that application:
(a) the product is protected by a basic patent in force;
(b) a valid authorization to place the product on the market as a
medicinal product has been granted in accordance with Directive
65/65/EEC or Directive 81/851/EEC, as appropriate; …
(c) the product has not already been the subject of a certificate;
(d) the authorization referred to in (b) is the first authorization to place
the product on the market as a medicinal product.

8

9

Article 7 of the SPC Regulation reads:
1.

The application for a certificate shall be lodged within six months of
the date on which the authorization referred to in Article 3(b) to
place the product on the market as a medicinal product
was granted.

2.

Notwithstanding paragraph 1, where the authorization to place the
product on the market is granted before the basic patent is granted,
the application for a certificate shall be lodged within six months of
the date on which the patent is granted.

Article 8 of the SPC Regulation reads:
1.

The application for a certificate shall contain:
(a) a request for the grant of a certificate, stating in particular:
(i)

the name and address of the applicant;

(ii) if he has appointed a representative, the name and address
of the representative;
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7

Í 3. gr. reglugerðar 1768/92 segir:
Gefa skal út vottorð ef eftirfarandi skilyrði eru uppfyllt í aðildarríkinu
þar sem umsóknin er um getur í 7. gr. er lögð fram á þeim tíma sem sótt
er um:
(a) framleiðsluvaran nýtur verndar gildandi grunneinkaleyfis;
(b) framleiðsluvaran hefur fengið markaðsleyfi í samræmi við tilskipun
65/65/EBE eða tilskipun 81/851/EBE, eftir því sem við á;
(c) framleiðsluvaran hefur ekki þegar fengið vottorð;
(d) leyfið sem um getur í b-lið er fyrsta leyfið til að setja framleiðsluna á
markað sem lyf.

8

9

Í 7. gr. reglugerðar 1768/92 segir:
1.

Leggja skal inn umsókn um vottorð innan sex mánaða frá þeim degi
er leyfið sem um getur í b-lið 3. gr. var veitt til að markaðssetja
framleiðsluna sem lyf.

2.

Þrátt fyrir 1. mgr., hafi markaðsleyfi verið veitt vegna lyfsins áður en
grunneinkaleyfið var veitt, ber að leggja inn umsókn um vottorð
innan sex mánaða frá þeim degi er grunneinkaleyfið var veitt.

Í 8. gr. reglugerðar 1768/92 segir:
1.

Í umsókn um vottorð skal veita eftirfarandi upplýsingar:
(a) beiðni um útgáfu vottorðs, þar sem einkum kemur fram:
(i)

nafn og heimilisfang umsækjanda;

(ii) nafn og heimilisfang fulltrúa hans, ef hann hefur
tilnefnt fulltrúa;
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(iii) the number of the basic patent and the title of
the invention;
(iv) the number and date of the first authorization to place the
product on the market, as referred to in Article 3(b) and, if
this authorization is not the first authorization for placing
the product on the market in the Community, the number
and date of that authorization;
(b) a copy of the authorization to place the product on the market,
as referred to in Article 3(b), in which the product is identified,
containing in particular the number and date of the
authorization and the summary of the product characteristics
listed in Article 4a of Directive 65/65/EEC or Article 5a of
Directive 81/851/EEC;
(c) if the authorization referred to in (b) is not the first
authorization for placing the product on the market as a
medicinal product in the Community, information regarding the
identity of the product thus authorized and the legal provision
under which the authorization procedure took place, together
with a copy of the notice publishing the authorization in the
appropriate official publication.
2.

Member States may provide that a fee is to be payable upon
application for a certificate.

10 Article 9 of the SPC Regulation reads:
1.

The application for a certificate shall be lodged with the competent
industrial property office of the Member State which granted the
basic patent or on whose behalf it was granted and in which the
authorization referred to in Article 3(b) to place the product on the
market was obtained, unless the Member State designates another
authority for the purpose.
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(iii) númer grunneinkaleyfisins og heiti uppfinningarinnar;
(iv) númer og dagsetning fyrsta markaðsleyfis, eins og um
getur í b-lið 3. gr. og, ef þetta er ekki fyrsta markaðsleyfið
innan bandalagsins, númer og dagsetningar þess leyfis;

(b) afrit af markaðsleyfinu, eins og um getur í b-lið 3. gr., með
lýsingu á framleiðsluvörunni, einkum númeri og dagsetningu
leyfisins og samantekt um eiginleika lyfsins eins og fram kemur
í 4. gr. a í tilskipun 65/65/EBE eða 5. gr. a í
tilskipun 81/851/EBE;
(c) ef leyfið sem um getur í b-lið er ekki fyrsta markaðsleyfið sem
fengist hefur fyrir lyfið innan bandalagsins, skal veita
upplýsingar um framleiðsluvöruna sem leyfi hefur fengist fyrir
og lagaákvæði sem farið var eftir við veitingu leyfisins, ásamt
afriti af opinberu tilkynningunni um markaðsleyfi.

2.

Aðildarríki geta kveðið á um gjald sem greiða skal þegar sótt er
um vottorð.

10 Í 9. gr. reglugerðar 1768/92 segir:
1.

Leggja skal inn umsókn um vottorð hjá lögbærri einkaleyfastofu í
aðildarríkinu sem gaf út grunneinkaleyfið eða sem ber ábyrgð á
veitingu leyfisins og þar sem markaðsleyfið sem um getur í b-lið 3.
gr. fékkst fyrir framleiðsluvöruna, nema það aðildarríki tilnefni
annað yfirvald til þess.
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2.

Notification of the application for a certificate shall be published by
the authority referred to in paragraph 1. The notification shall
contain at least the following information:
(a) the name and address of the applicant;
(b) the number of the basic patent;
(c) the title of the invention;
(d) the number and date of the authorization to place the product
on the market, referred to in Article 3(b), and the product
identified in that authorization;
(e) where relevant, the number and date of the first authorization
to place the product on the market in the Community.

11 Article 10 of the SPC Regulation reads:
1.

Where the application for a certificate and the product to which it
relates meet the conditions laid down in this Regulation, the
authority referred to in Article 9(1) shall grant the certificate.

2.

The authority referred to in Article 9(1) shall, subject to
paragraph 3, reject the application for a certificate if the application
or the product to which it relates does not meet the conditions laid
down in this Regulation.

3.

Where the application for a certificate does not meet the conditions
laid down in Article 8, the authority referred to in Article 9(1) shall
ask the applicant to rectify the irregularity, or to settle the fee,
within a stated time.

4.

If the irregularity is not rectified or the fee is not settled under
paragraph 3 within the stated time, the authority shall reject
the application.
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2.

Yfirvaldið sem um getur í 1. mgr. skal birta tilkynningu um umsókn
um vottorð. Í tilkynningunni skulu koma fram að minnsta kosti
eftirfarandi upplýsingar:
(a) nafn og heimilisfang umsækjanda;
(b) númer grunneinkaleyfisins;
(c) heiti uppfinningarinnar;
(d) númer og dagsetning markaðsleyfis sem um getur í b-lið 3. gr.
og hvaða framleiðsluvöru leyfið gildir um;
(e) þegar við á, númer og dagsetning fyrsta markaðsleyfis sem veitt
var vegna framleiðsluvörunnar innan bandalagsins.

11 Í 10. gr. reglugerðar 1768/92 segir:
1.

Ef umsókn um vottorð og framleiðsluvaran sem um er að ræða
uppfylla skilyrði sem mælt er fyrir um í þessari reglugerð skal
yfirvaldið sem um getur í 1. mgr. 9. gr. gefa út vottorðið.

2.

Yfirvaldið sem um getur í 1. mgr. 9. gr. skal, með fyrirvara um
3. mgr., synja umsókn um vottorð ef umsóknin eða framleiðsluvaran
sem um er að ræða uppfylla ekki skilyrðin sem mælt er fyrir um í
reglugerð þessari.

3.

Ef umsókn um vottorð uppfyllir ekki skilyrði sem mælt er fyrir um í
8. gr. skal yfirvaldið sem um getur í 1. mgr. 9. gr. veita umsækjanda
færi á að ráða bót þar á eða greiða gjaldið innan tilskilins tíma.

4.

Verði ekki ráðin bót á ágöllum eða gjaldið ekki greitt innan tiltekins
tíma, eins og greint er frá í 3. mgr., skal yfirvaldið synja umsókninni.
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5.

Member States may provide that the authority referred to in
Article 9(1) is to grant certificates without verifying that the
conditions laid down in Article 3(c) and (d) are met.

12 Article 13 of the SPC Regulation reads:
1.

The certificate shall take effect at the end of the lawful term of the
basic patent for a period equal to the period which elapsed between
the date on which the application for a basic patent was lodged and
the date of the first authorization to place the product on the market
in the Community reduced by a period of five years.

2.

Notwithstanding paragraph 1, the duration of the certificate may
not exceed five years from the date on which it takes effect.

NATIONAL LAW
13 The SPC Regulation is incorporated into Icelandic law by virtue of
Article 65a of the Patent Act No 17/1991 (lög nr. 17/1991 um einkaleyfi),
as amended by Act No 36/1996. Article 65a states that the SPC
Regulation accompanies and is considered part of the Patent Act and
shall have the force of law in Iceland.

II

FACTS AND PROCEDURE

14 The appellant is the holder of Icelandic Patent No 2218, concerning
“Beta-amino tetrahydroimidazo (1, 2-a) pyrazines and
tetrahydrotrioazolo (4, 3-a) pyrazines as dipeptidyl peptidase
inhibitors for the treatment or prevention of diabetes”. The
application for that patent was filed on 5 July 2002.
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5.

Aðildarríkjum er heimilt að kveða á um að yfirvaldið sem um getur í
1. mgr. 9. gr. skuli gefa út vottorð án þess að ganga úr skugga um að
skilyrði í c- og d-lið 3. gr. hafi verið uppfyllt.

12 Í 13. gr. reglugerðar 1768/92 segir:
1.

Vottorðið tekur gildi þegar lögbundinn gildistími
grunneinkaleyfisins rennur út og gildir á tímabili sem er jafnlangt
þeim tíma er leið frá því umsóknin um grunneinkaleyfi var lögð fram
og þangað til fyrsta markaðsleyfið var veitt fyrir framleiðsluvöruna
innan bandalagsins, að frádregnum fimm árum.

2.

Þrátt fyrir ákvæði 1. mgr. skal vottorðið ekki gilda lengur en fimm ár
frá gildistökudeginum.

LANDSRÉTTUR
13 Reglugerð 1768/92 var innleidd í íslenskan rétt með 65. gr. a laga
nr. 17/1991 um einkaleyfi, eins og þeim hefur verið breytt með lögum
nr. 36/1996. Samkvæmt 65. gr. a fylgir reglugerð 1768/92 lögum um
einkaleyfi og telst hluti þeirra og skal hafa lagagildi á Íslandi.

II

MÁLAVEXTIR OG MEÐFERÐ MÁLSINS

14 Áfrýjandi er handhafi íslensks einkaleyfis nr. 2218, „Beta-amínó
tetrahýdróimídasó (1, 2-a) pýrasín og tetrahýdrótríasóló (4, 3-a)
pýrasín sem dípeptídýl peptíðasa hindrar til meðhöndlunar eða
forvarnar á sykursýki“. Umsókn um einkaleyfið var lögð fram
5. júlí 2002.
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15 On 21 March 2007, the appellant was granted a marketing
authorisation throughout the European Union (“EU”) for the
medicinal product Januvia (Sitagliptin) for the improvement of the
glycaemic control for adult patients with type 2 diabetes. The
Icelandic authorities granted a corresponding marketing
authorisation for Iceland, applicable from the same date as the
EU authorisation.
16 On 19 September 2007, the appellant filed an application for an SPC
with the Icelandic Patent Office on the basis of the Icelandic patent.
The period between the application date of the basic patent (5 July
2002) and the grant of the first marketing authorisation (21 March
2007) was less than five years. The calculation rules in Article 13 of
the SPC Regulation provide for a reduction of five years in the period
at issue. An SPC in the present case would therefore have a negative
duration of 106 days. In its application, the appellant referred to the
Paediatric Regulation and stated that the intention behind applying
for a negative SPC in Iceland was to allow for an application for a
paediatric extension at a later stage.
17 However, on 3 April 2009, the respondent, the Icelandic Patent
Office, rejected the application on the basis that the duration of the
SPC would be negative. The respondent considered it incompatible
with the purpose of the Patent Act and the SPC Regulation to grant
an SPC with a negative duration. Furthermore, the respondent stated
that the Paediatric Regulation was not relevant since it had neither
been incorporated into the EEA Agreement nor into Icelandic law.
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15 Hinn 21. mars 2007 var áfrýjanda veitt markaðsleyfi í öllu
Evrópusambandinu (ESB) fyrir lyfið Januvia (Sitagliptin) sem er
ætlað að bæta blóðsykursstjórnun fullorðinna einstaklinga með
sykursýki af tegund 2. Íslensk yfirvöld gáfu út samsvarandi
markaðsleyfi á Íslandi sem tók gildi sama dag og
innan Evrópusambandsins.
16 Hinn 19. september 2007 lagði áfrýjandi fram umsókn um
viðbótarvottorð hjá Einkaleyfastofunni á grundvelli íslenska
einkaleyfisins. Tímabilið frá því að umsókn um grunneinkaleyfi var
lögð fram (5. júlí 2002) þangað til fyrsta markaðsleyfi var veitt
(21. mars 2007) var styttra en fimm ár. Útreikningsreglur 13. gr.
reglugerðar 1768/92 mæla fyrir um að fimm ár séu dregin frá
tímabilinu sem um ræðir. Útgefið viðbótarvottorð hefði því í þessu
tilviki haft neikvæðan gildistíma sem samsvarar 106 dögum.
Áfrýjandi vísaði í umsókn sinni til reglugerðar 1901/2006 og tók
fram að tilgangur þess að sækja um viðbótarvottorð með neikvæðum
gildistíma á Íslandi væri að hann gæti síðar meir sótt um
framlengingu fyrir lyf ætluð börnum.
17 Hinn 3. apríl 2009 synjaði stefnda, Einkaleyfastofan, hins vegar
umsókninni á þeim grundvelli að gildistími viðbótarvottorðsins yrði
neikvæður. Stefnda leit svo á að veiting viðbótarvottorðs með
neikvæðum gildistíma samræmdist ekki markmiði laga um
einkaleyfi og reglugerðar 1768/92. Stefnda hélt því enn fremur fram
að reglugerð 1901/2006 hefði ekki þýðingu í málinu þar sem hún
hefði hvorki verið tekin upp í EES-samninginn né innleidd í
íslenskan rétt.
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18 The appellant filed a complaint against the respondent’s decision
with the Board of Appeal for Industrial Intellectual Property Rights
(Áfrýjunarnefnd hugverkaréttinda á sviði iðnaðar) (“the Board of
Appeal”). At the request of the appellant, the Board of Appeal
deferred its examination until the delivery of judgment by the Court
of Justice of the European Union (“ECJ”) in a case deemed similar by
the appellant.
19 By a judgment of 8 December 2011 in Merck Sharp & Dohme,
C-125/10, EU:C:2011:812, the ECJ concluded that Article 13 of the
SPC Regulation, as amended by and read in conjunction with the
Paediatric Regulation, must be interpreted as meaning that
medicinal products can be the object of the grant of an SPC even
when the duration of the SPC is negative.
20 By a decision of 9 September 2015, the Board of Appeal upheld the
respondent’s decision of 3 April 2009. The appellant then brought
the decision of the Board of Appeal to Reykjavík District Court
(Héraðsdómur Reykjavíkur), seeking the annulment of the decision
and recognition of the fact that the respondent is obliged to issue an
SPC as requested. However, by a judgment of 13 April 2016, the
District Court rejected the appellant’s claims.
21 On 12 July 2016, the District Court’s judgment was appealed to the
Supreme Court of Iceland. On 12 June 2017, the Supreme Court
decided to seek an advisory opinion from the Court. The request was
sent by letter of 15 June 2017, and registered at the Court that
same day.
22 In the order for reference, the Supreme Court observes that,
according to the ECJ’s judgment in Merck Sharp & Dohme, there is
nothing in the SPC Regulation preventing the issuing of an SPC of
negative duration. On the other hand, the ECJ interpreted the SPC
Regulation with reference to the Paediatric Regulation. Neither the
Paediatric Regulation nor the new SPC Regulation have been
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18 Áfrýjandi kærði ákvörðun stefndu til áfrýjunarnefndar
hugverkaréttinda á sviði iðnaðar (áfrýjunarnefndin). Að beiðni
áfrýjanda var meðferð málsins hjá áfrýjunarnefndinni frestað
þangað til dómur hafði verið kveðinn upp af Evrópudómstólnum í
máli sem áfrýjandi taldi svipað.

19 Í dómi Evrópudómstólsins frá 8. desember 2011, í máli Merck Sharp &
Dohme, C125/10, EU:C:2011:812, komst Evrópudómstóllinn að þeirri
niðurstöðu að skýra bæri 13. gr. reglugerðar 1768/92, eins og henni
hafði verið breytt með reglugerð 1901/2006 og með hliðsjón af þeirri
reglugerð, á þann veg að hægt væri að veita viðbótarvottorð fyrir lyf,
jafnvel þótt gildistími viðbótarvottorðsins yrði neikvæður.
20 Með úrskurði dagsettum 9. september 2015 staðfesti
áfrýjunarnefndin ákvörðun stefndu frá 3. apríl 2009. Áfrýjandi skaut
þá úrskurði áfrýjunarnefndarinnar til Héraðsdóms Reykjavíkur og
krafðist ógildingar á úrskurðinum og viðurkenningar á því að
stefndu væri skylt að gefa út viðbótarvottorð í samræmi við umsókn
áfrýjanda. Héraðsdómur hafnaði hins vegar kröfum áfrýjanda með
dómi sem kveðinn var upp 13. apríl 2016.
21 Hinn 12. júlí 2016 var dómi héraðsdóms áfrýjað til Hæstaréttar
Íslands. Hinn 12. júní 2017 ákvað Hæstiréttur að leita ráðgefandi
álits frá EFTA-dómstólnum. Beiðnin var send með bréfi dagsettu
15. júní 2017 og skráð í málaskrá dómstólsins sama dag.
22 Í úrskurði Hæstaréttar um að leita ráðgefandi álits kemur fram að
Evrópudómstóllinn hafi í máli Merck Sharp & Dohme komist að þeirri
niðurstöðu að ekkert í reglugerð 1768/92 komi í veg fyrir að gefið sé
út viðbótarvottorð með neikvæðum gildistíma. Á hinn bóginn hafi
Evrópudómstóllinn skýrt reglugerð 1768/92 með hliðsjón af reglugerð
1901/2006. Hvorki reglugerð 1901/2006 né reglugerð 469/2009 hafi
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incorporated into the EEA Agreement, and they do not have the
force of law in Iceland. On that basis, the Supreme Court has asked
the following question:
In light of the fact that [the Paediatric Regulation] and [the new SPC
Regulation] have not been incorporated into the [EEA Agreement], can
a[n] [SPC] under [the SPC Regulation] be issued for a medicinal product
if the period which has elapsed between the date on which the
application for a basic patent was lodged and the date of the first
authorisation to place the product on the market in the [EEA] is less
than five years?
23 Reference is made to the Report for the Hearing for a fuller account
of the legal framework, the facts, the procedure, and the written
observations submitted to the Court, which are mentioned or
discussed hereinafter only insofar as is necessary for the reasoning
of the Court.

III ANSWER OF THE COURT
OBSERVATIONS SUBMITTED TO THE COURT
24 The appellant submits that, in using the term “shall”, Article 10 of
the SPC Regulation requires national patent offices to grant an SPC
in cases where all the conditions of the SPC Regulation are met,
without any discretionary power. A positive duration of the term of
the SPC is not among the substantive or procedural conditions found
in Article 3 and Articles 7 to 9, respectively, of the SPC Regulation
(reference is made to the judgment in Merck Sharp & Dohme, cited
above, paragraph 30, and the opinion of Advocate General Bot in
that case, EU:C:2011:377, points 64 to 66). The application fulfils all
the conditions and the appellant is therefore entitled to an SPC,
regardless of the fact that the duration will be negative.

953

Mál E-5/17

verið teknar upp í EES-samninginn og hvorug þeirra hafi lagagildi á
Íslandi. Á grundvelli þessa spurði Hæstiréttur
eftirfarandi spurningar:
Í ljósi þess að [reglugerð 1901/2006] og [reglugerð 469/2009] hafa ekki
verið teknar upp í [EES-samninginn] verður viðbótarvottorð, á grundvelli
[reglugerðar 1768/92], gefið út fyrir lyf, ef tímabilið frá því að umsóknin
um grunneinkaleyfi var lögð inn þar til fyrsta markaðsleyfi var gefið út á
[EES] er styttra en fimm ár?

23 Vísað er til skýrslu framsögumanns um nánari lýsingu á löggjöf,
málavöxtum, málsmeðferð og skriflegum greinargerðum sem lagðar
voru fyrir dómstólinn, sem hér verður aðeins vísað til eða fjallað um
að því leyti sem þörf er á fyrir röksemdafærslu dómstólsins.

III SVAR DÓMSTÓLSINS
ATHUGASEMDIR SEM LAGÐAR VORU FYRIR DÓMSTÓLINN
24 Áfrýjandi heldur því fram að notkun orðsins „skal“ í 10. gr.
reglugerðar 1768/92 leggi skyldu, sem ekki er valkvæð, á
landsbundnar einkaleyfastofnanir til þess að veita viðbótarvottorð í
tilvikum þar sem öll skilyrði reglugerðar 1768/92 eru uppfyllt.
Jákvæður gildistími viðbótarvottorðs sé hvorki meðal efnislegra
skilyrða 3. gr. né skilyrða 7. til 9. gr. reglugerðar 1768/92 sem varða
málsmeðferð (vísað er til dóms í áður tilvitnuðu máli Merck Sharp &
Dohme, 30. mgr., og álits Bot lögsögumanns í málinu, EU:C:2011:377,
64.-66. liðar). Umsókn áfrýjanda uppfylli öll skilyrði og hann eigi þar
af leiðandi rétt á viðbótarvottorði, án tillits til þess að gildistíminn
verði neikvæður.
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25 The appellant contends that, in determining the duration of the SPC,
neither Article 13 nor any other provision of the SPC Regulation
expressly or even implicitly prevents national patent offices from
granting SPCs with a negative duration (reference is made to the
judgment in Merck Sharp & Dohme, cited above, paragraph 28).
Moreover, a negative SPC does not infringe Article 13 of the SPC
Regulation as it neither takes effect before the expiration of the basic
patent nor extends the maximum period of protection of
fifteen years.
26 In the appellant’s view, Article 13 of the SPC Regulation should be
interpreted independently from the Paediatric Regulation. The SPC
Regulation is in itself a sufficient legal basis to allow SPCs with a
negative duration. Although negative SPCs had no purpose at the
time of adoption of the SPC Regulation, there is nothing to suggest
that negative SPCs would be invalid if granted. The Paediatric
Regulation did not amend the rules on SPCs, it simply added rules on
paediatric extensions. By doing so, the Paediatric Regulation gave a
purpose to negative SPCs but it did not trigger their validity.

27 The appellant argues that the forthcoming incorporation of the
Paediatric Regulation in the EEA Agreement and its subsequent
transposition into Icelandic law gave the appellant a reason to apply
for an SPC, as it is a prerequisite for a paediatric extension. The
respondent should have granted the negative SPC, as it could not
reasonably exclude that such an SPC would have a purpose in the
future. Having regard to Article 3 EEA, the respondent should not
have rejected the appellant’s application for an SPC since it could
encroach upon individual rights under EEA law. Refusing to grant a
negative SPC to the appellant and thereby denying compensation for
the paediatric studies conducted as required by the Paediatric
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25 Áfrýjandi heldur því fram að engin ákvæði reglugerðar 1768/92 sem
fjalla um gildistíma viðbótarvottorðs, hvorki ákvæði 13. gr. né önnur,
komi berum orðum eða með óbeinum hætti í veg fyrir að
landsbundnar einkaleyfastofnanir gefi út viðbótarvottorð með
neikvæðum gildistíma (vísað er til dóms í áður tilvitnuðu máli Merck
Sharp & Dohme, 28. mgr.). Þá brjóti viðbótarvottorð með neikvæðum
gildistíma ekki í bága við 13. gr. reglugerðar 1768/92 enda taki það
ekki gildi fyrr en eftir að gildistími grunneinkaleyfisins rennur út og
veiti ekki vernd í meira en fimmtán ár, sem
er hámarksverndartímabil.
26 Að mati áfrýjanda ætti að skýra 13. gr. reglugerðar 1768/92 án tillits
til reglugerðar 1901/2006. Reglugerð 1768/92 veiti ein og sér
fullnægjandi lagastoð fyrir útgáfu viðbótarvottorða með neikvæðum
gildistíma. Þrátt fyrir að viðbótarvottorð með neikvæðum gildistíma
hafi ekki þjónað tilgangi þegar reglugerð 1768/92 var samþykkt bendi
ekkert til þess að viðbótarvottorð sem gefin yrðu út með neikvæðum
gildistíma yrðu ógild. Reglugerð 1901/2006 hafi ekki breytt reglunum
um viðbótarvottorð heldur hafi hún aðeins bætt við reglum sem
varða framlengingu fyrir lyf ætluð börnum. Reglugerð 1901/2006
hafi þar með gefið viðbótarvottorðum með neikvæðum gildistíma
tilgang, en ekki haft áhrif á gildi þeirra.
27 Áfrýjandi heldur því fram að væntanleg upptaka reglugerðar
1901/2006 í EES-samninginn og væntanleg innleiðing hennar í
íslenskan rétt í kjölfarið hafi gefið áfrýjanda ástæðu til að sækja um
viðbótarvottorð, enda sé vottorðið forsenda framlengingar fyrir lyf
ætluð börnum. Stefndu hafi borið að gefa út viðbótarvottorð með
neikvæðum gildistíma þar sem hún hafi ekki getað útilokað að slíkt
viðbótarvottorð öðlaðist tilgang síðar meir. Með hliðsjón af 3. gr.
EES-samningsins hefði stefnda ekki átt að synja umsókn áfrýjanda
um viðbótarvottorð þar sem í slíkri ákvörðun gæti falist takmörkun á
réttindum einstaklinga samkvæmt EES-rétti. Synjun þess að gefa út
viðbótarvottorð með neikvæðum gildistíma fyrir áfrýjanda, sem
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Regulation, would unfairly tip the balance struck in that regulation
between investments and incentives. The unfairness is further
strengthened by the fact that the granting of a negative SPC would
cause no harm to any third party.

28 At the hearing, the appellant stated that it is in the interest of the
health of children to have an SPC extension, as this provides an
incentive for conducting paediatric research. A paediatric extension
can, however, only be granted if an SPC exists. Therefore, in the view
of the appellant, it is in the interests of children to have a negative
SPC issued. If a negative SPC is not issued, then no extension can be
granted and there is no incentive to conduct the relevant research.

29 The respondent submits that the SPC Regulation cannot be
interpreted in isolation to mean that an SPC of negative duration
may be issued under Article 13. Moreover, given the provisions on
the entry into force of the Paediatric Regulation, the respondent
questions whether a paediatric extension could be applied for or
granted even in the EU before the entry into force of the Paediatric
Regulation on 26 January 2009. The respondent’s refusal in 2009 to
grant a negative SPC, as well as the Board of Appeal’s rejection in
2015 of the appellant’s complaint, are in accordance with the
applicable EEA law.
30 The respondent acknowledges that Article 13 of the SPC Regulation
does not mention a positive duration of the SPC as a condition, as
also noted by the ECJ in Merck Sharp & Dohme. However, the ECJ
held that the provisions of the SPC Regulation must be interpreted in
light of the overall scheme and objectives of the system of which
they are a part (reference is made to the judgment in Merck Sharp &
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komi í veg fyrir að hann fái þóknun fyrir rannsóknir á notkun lyfsins
Januvia fyrir börn, sem framkvæmdar eru í samræmi við reglugerð
1901/2006, raski með óréttlátum hætti jafnvæginu milli fjárfestinga
og umbunar sem gert er ráð fyrir í reglugerðinni. Óréttlætið sé enn
meira þegar litið er til þess að útgáfa viðbótarvottorðs með
neikvæðum gildistíma hefði ekkert tjón í för með sér fyrir
þriðja aðila.
28 Við munnlegan málflutning hélt áfrýjandi því fram að framlenging á
viðbótarvottorði væri í þágu heilsuverndar barna þar sem hún fæli í
sér hvata til rannsókna á sviði barnalæknisfræði. Veiting
framlengingar fyrir lyf ætluð börnum komi þó eingöngu til greina sé
viðbótarvottorð fyrir hendi. Að mati áfrýjanda þjónar það þar af
leiðandi hagsmunum barna að gefa út viðbótarvottorð með
neikvæðum gildistíma. Þegar ekkert viðbótarvottorð með
neikvæðum gildistíma er gefið út megi ekki veita framlengingu og
enginn hvati skapist til að framkvæma viðeigandi rannsóknir.
29 Stefnda telur að ekki sé unnt að skýra reglugerð 1768/92 án
samhengis á þá leið að útgáfa viðbótarvottorðs með neikvæðum
gildistíma sé heimil á grundvelli 13. gr. hennar. Stefnda dregur
jafnframt í efa, með vísan til gildistökuákvæða reglugerðar
1901/2006, að hægt hafi verið að sækja um eða veita framlengingu
fyrir lyf ætluð börnum áður en reglugerð 1901/2006 tók gildi
26. janúar 2009, jafnvel innan ESB. Synjun stefnda á að gefa út
viðbótarvottorð með neikvæðum gildistíma árið 2009 og höfnun
áfrýjunarnefndarinnar á kæru áfrýjanda árið 2015 samræmist
gildandi EES-rétti.
30 Stefnda fellst á að jákvæður gildistími viðbótarvottorðs sé ekki
tilgreindur sem skilyrði í 13. gr. reglugerðar 1768/92, eins og
Evrópudómstóllinn benti jafnframt á í máli Merck Sharp & Dohme.
Engu að síður hafi Evrópudómstóllinn komist að þeirri niðurstöðu að
skýra beri ákvæði reglugerðar 1768/92 í ljósi heildarfyrirkomulags og
markmiða kerfisins sem reglugerðin tilheyrir (vísað er til dóms í áður
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Dohme, cited above, paragraphs 28 to 33, and to the judgments in
Hässle, C-127/00, EU:C:2003:661, paragraph 55, 56 and 61, and AHP
Manufacturing, C-482/07, EU:C:2009:501, paragraphs 30 and 35). One
of the objectives of the SPC Regulation, as reflected in the eighth and
ninth recitals in its preamble, is to balance all the interests at stake
in the pharmaceutical sector. Therefore, Article 13 provides that an
SPC may not be granted for a period exceeding five years, and the
exclusivity afforded may not exceed an overall maximum of
fifteen years.
31 The respondent observes that the overall scheme and system of
protection of industrial property in the EU encompasses the
Paediatric Regulation. In the respondent’s view, it is clear from the
ECJ’s judgment and the Advocate General’s opinion in Merck Sharp &
Dohme that they interpreted Article 13 of the SPC Regulation in
conjunction with Article 36 of the Paediatric Regulation. Read
together, these provisions conferred an exclusivity period of a
maximum of fifteen years and six months, and therefore an SPC
could not be refused by reason only of the fact that it is of negative
duration (reference is made to the judgment in Merck Sharp &
Dohme, cited above, paragraphs 25, 37, 39 and 40, and the opinion of
Advocate General Bot in that case, points 67 to 70).
32 The respondent draws attention to the fact that the Paediatric
Regulation was not part of the EEA Agreement at the time of the
processing of the SPC application in Iceland. In its view, it was thus
not part of the overall scheme and objectives of the system in the
EEA at that time. The application for a negative SPC was therefore
correctly rejected by the respondent and the Board of Appeal.
33 The respondent submits that neither the principles of homogeneity
and loyalty nor any other general principle of EEA law supports an
interpretation of Article 13 of the SPC Regulation to the effect that it
incorporates rules that have not been made part of the EEA
Agreement. Therefore, pending the entry into force of Joint
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tilvitnuðu máli Merck Sharp & Dohme, 28.-33. mgr., og til dóma í
máli Hässle, C-127/00, EU:C:2003:661, 55., 56. og 61. mgr., og í máli
AHP Manufacturing, C-482/07, EU:C:2009:501, 30. og 35. mgr.). Eitt af
markmiðum reglugerðar 1768/92, sem endurspeglist í áttunda og
níunda lið inngangsorða hennar, sé að stuðla að jafnvægi milli allra
hagsmuna sem í húfi eru á sviði lyfjaframleiðslu. Ákvæði 13. gr. feli
af þeim sökum í sér að ekki megi veita viðbótarvottorð til lengri tíma
en fimm ára, auk þess sem einkarétturinn sem felist í vottorðinu
megi að hámarki vara í fimmtán ár.
31 Stefnda bendir á að reglugerð 1901/2006 sé hluti af því
heildarfyrirkomulagi og kerfi sem ætlað er að vernda
hugverkaréttindi á sviði iðnaðar innan ESB. Að mati stefndu er ljóst
af bæði dómi Evrópudómstólsins og áliti lögsögumanns í máli Merck
Sharp & Dohme að 13. gr. reglugerðar 1768/92 hafi verið skýrð með
hliðsjón af 36. gr. reglugerðar 1901/2006. Með því að túlka þessi
ákvæði í samhengi voru þau talin veita einkarétt í að hámarki
fimmtán ár og sex mánuði og þar af leiðandi hafi ekki verið unnt að
synja um viðbótarvottorð eingöngu af þeirri ástæðu að gildistími
þess væri neikvæður (vísað er til dóms í áður tilvitnuðu máli Merck
Sharp & Dohme, 25., 37., 39. og 40. mgr., og álits Bot lögsögumanns í
málinu, 67.-70. liðar).
32 Stefnda vekur athygli á því að reglugerð 1901/2006 var ekki hluti
EES-samningsins þegar umsóknin um viðbótarvottorð var til
meðferðar á Íslandi. Að mati stefndu var hún því ekki hluti af
heildarfyrirkomulagi og markmiðum kerfisins innan EES á þeim
tíma. Stefndu og áfrýjunarnefndinni hafi því verið rétt að hafna
umsókninni um viðbótarvottorð með neikvæðum gildistíma.
33 Stefnda heldur því fram að hvorki meginreglur um einsleitni og
heilindi, né aðrar almennar meginreglur EES-réttar, styðji að 13. gr.
reglugerðar 1768/92 sé skýrð með þeim hætti að hún taki til reglna
sem ekki eru orðnar hluti EES-samningsins. Þar af leiðandi sé ekki
unnt að byggja á reglugerð 1901/2006 meðan þess er beðið að
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Committee Decision No 92/2017, the Paediatric Regulation cannot be
relied upon, neither to support a particular interpretation of the SPC
Regulation nor in an assessment of the overall scheme of which the
SPC Regulation forms part.
34 The respondent submits further that individuals or economic
operators cannot have any legitimate expectations under the EEA
Agreement related to rules that have not been incorporated. On the
contrary, it would undermine the principle of legal certainty and
legitimate expectations if national authorities or the Court were to
apply in their reasoning provisions of EU law that have not been
incorporated in the EEA Agreement. A lack of swift incorporation
cannot be remedied by the Court adopting a progressive
interpretation of EEA law.
35 Upon a question from the bench as to the relevance of public health
considerations in general and the availability of paediatric medicine,
more specifically whether a progressive or a conservative
interpretation of the SPC Regulation would be preferable in this
regard, the respondent maintains that the answer is not clear since it
involves different interests that need to be balanced. On the one
hand, pharmaceutical companies should be rewarded for the efforts
they put into research. This is the rationale behind the old and the
new SPC Regulations. However, on the other hand, the question also
raises competition issues: the sole right of patent holders results in
their exclusive control of access to the relevant medicine, which
usually leads to higher prices on the market. Conversely, prices of
medicine are commonly lower when the exclusive right expires. The
market, or, in this case, children, are thus not deprived of the
medicine in question. It is only the pharmaceutical company that
may be deprived of compensation.
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ákvörðun sameiginlegu EES-nefndarinnar nr. 92/2017 taki gildi,
hvorki til þess að styðja tiltekna skýringu á ákvæðum reglugerðar
1768/92 né til þess að varpa ljósi á heildarfyrirkomulagið sem
reglugerð 1768/92 tilheyrir.
34 Stefnda heldur því enn fremur fram að samkvæmt EES-samningnum
geti hvorki einstaklingar né rekstraraðilar talist eiga réttmætar
væntingar sem tengjast reglum sem hafa ekki verið felldar inn í
samninginn. Þvert á móti yrði það til þess að grafa undan
meginreglunni um réttarvissu og réttmætar væntingar ef
landsyfirvöldum eða dómstólnum bæri að leggja til grundvallar
rökstuðningi sínum reglur sambandsréttar sem ekki hefðu verið
teknar upp í EES-samninginn. Dómstóllinn geti ekki beitt
framsækinni skýringu á EES-rétti í þeim tilgangi að bæta fyrir að
gerðir séu ekki teknar með skjótum hætti upp í EES-samninginn.
35 Við munnlegan málflutning var stefnda spurð hvaða þýðingu hún
teldi að ljá ætti sjónarmiðum um almannaheilbrigði og aðgengi að
lyfjum ætluðum börnum, nánar tiltekið hvort tillit til þessara þátta
ætti að leiða til framsækinnar eða hefðbundinnar skýringar á
reglugerð 1768/92. Í máli stefndu kom fram að svar við þeirri
spurningu væri ekki einhlítt enda fæli hún í sér að vega þyrfti saman
ólíka hagsmuni. Annars vegar ætti að umbuna lyfjafyrirtækjum fyrir
framlag sitt til rannsókna. Það sjónarmið lægi að baki bæði reglugerð
1768/92 og reglugerð 469/2009. Hins vegar varpaði spurningin þó
einnig ljósi á álitaefni á sviði samkeppni. Einkaréttur einkaleyfishafa
hefði í för með sér að hann væri einráður um aðgengi að viðkomandi
lyfi, sem almennt leiddi til hærra markaðsverðs. Á hinn bóginn
lækkaði lyfjaverð gjarnan eftir að þessi einkaréttur félli niður. Aðilar
markaðarins, sem í þessu tilviki væru börn, væru því ekki sviptir
lyfinu sem um ræðir. Lyfjafyrirtækið kynni hins vegar að verða
af greiðslum.

957

Case E-5/17

36 The Norwegian Government submits that the ECJ’s finding in Merck
Sharp & Dohme allowing for the granting of a negative SPC was
based on a joint reading of the SPC Regulation and the Paediatric
Regulation. No clear conclusions were set out with respect to
whether the SPC Regulation alone would provide a legal basis for
issuing a negative SPC. In the Norwegian Government’s view, a joint
reading cannot be applied in the EEA context until the Paediatric
Regulation has been incorporated into the EEA Agreement. Such a
reading cannot be justified by the principle of homogeneity. Hence,
pending such incorporation, the question of whether a negative SPC
can be issued must be determined solely on the basis of the
SPC Regulation.

37 The Norwegian Government observes that the ECJ in Merck Sharp &
Dohme found nothing in the wording of the SPC Regulation to
suggest that negative SPCs are necessarily precluded. The positive
duration of an SPC is not among the conditions for obtaining it.
While a negative SPC serves no purpose in itself, it may be of interest
to the holder of the SPC if a possibility of extension exists or will be
introduced in the future (reference is made to the judgment in Merck
Sharp & Dohme, cited above, paragraphs 28, 30 and 35).

38 In view of the uncertainty attached to the interpretation of the SPC
Regulation and the exceptional situation in the case at hand, where
the appellant’s interest in an SPC will not materialise until the
patent expires, the Norwegian Government submits that it may be
reasonable to regard negative SPCs as not necessarily precluded
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36 Norska ríkisstjórnin bendir á að niðurstaða Evrópudómstólsins í máli
Merck Sharp & Dohme, þess efnis að gefa megi út viðbótarvottorð
með neikvæðum gildistíma, hafi grundvallast á því að reglugerð
1768/92 hafi verið skýrð með hliðsjón af reglugerð 1901/2006. Engin
skýr niðurstaða hafi fengist í málinu varðandi það álitaefni hvort
reglugerð 1768/92 veiti ein og sér lagalegan grundvöll fyrir útgáfu
viðbótarvottorðs með neikvæðum gildistíma. Að mati norsku
ríkisstjórnarinnar kemur ekki til álita að skýra reglugerð 1768/92
með hliðsjón af reglugerð 1901/2006 í samhengi EES-samningsins
áður en reglugerð 1901/2006 hefur verið tekin upp í EESsamninginn. Ekki sé hægt að réttlæta slíka skýringu með vísan til
meginreglunnar um einsleitni. Meðan þess er beðið að reglugerðin
verði tekin upp í EES-samninginn sé því eingöngu hægt að leysa úr
ágreiningi um hvort gefa megi út viðbótarvottorð með neikvæðum
gildistíma á grundvelli reglugerðar 1768/92.
37 Norska ríkisstjórnin bendir á að Evrópudómstóllinn hafi í máli Merck
Sharp & Dohme komist að þeirri niðurstöðu að ekkert í orðalagi
reglugerðar 1768/92 gefi til kynna að útgáfa viðbótarvottorða með
neikvæðum gildistíma sé endilega óheimil. Jákvæður gildistími
viðbótarvottorðs sé ekki meðal skilyrða þess að öðlast slíkt vottorð.
Þrátt fyrir að viðbótarvottorð með neikvæðum gildistíma þjóni í
sjálfu sér engum tilgangi geti hagsmunir falist í slíku vottorði ef
handhafi þess á kost á að framlengja það eða ef slíkur möguleiki
kemur til síðar meir (vísað er til dóms í áður tilvitnuðu máli Merck
Sharp & Dohme, 28., 30. og 35. mgr.).
38 Í ljósi óvissunnar sem er fyrir hendi varðandi skýringu reglugerðar
1768/92 og með tilliti til óvanalegra aðstæðna í fyrirliggjandi máli,
þar sem hagsmunir áfrýjanda af viðbótarvottorði öðlast ekki þýðingu
fyrr en eftir að einkaleyfið rennur út, telur norska ríkisstjórnin að
rétt geti verið að líta svo á að reglugerð 1768/92 komi ekki endilega í
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under the SPC Regulation, even if the SPC serves no purpose in the
EFTA States until after the incorporation of the
Paediatric Regulation.
39 ESA submits that Article 13 of the SPC Regulation can be interpreted
independently from the Paediatric Regulation. In Merck Sharp &
Dohme, the ECJ found that nothing in the wording of Article 13 or
any other provision of the SPC Regulation suggests that it
necessarily precludes a negative SPC (reference is made to the
judgment in Merck Sharp & Dohme, cited above, paragraph 28). This
interpretation of the SPC Regulation is on its own sufficient as a
basis for the conclusion that negative SPCs are permitted.
Furthermore, a positive duration is not among the conditions for
obtaining an SPC (reference is made to the judgment in Merck Sharp
& Dohme, cited above, paragraph 30) and Article 10 of the SPC
Regulation states that an SPC shall be granted where the conditions
are met. The SPC Regulation therefore necessarily envisages the
issuing of SPCs of zero or negative duration.
40 ESA submits that the question of whether an SPC of negative or zero
duration serves a purpose is irrelevant for determining whether it
can be issued. This is also supported by the ECJ in Merck Sharp &
Dohme, where the answer was formulated to apply to all SPCs of zero
or negative duration, rather than only to SPCs with a negative
duration of less than six months.
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veg fyrir útgáfu viðbótarvottorða með neikvæðum gildistíma, jafnvel
þótt viðbótarvottorð þjóni engum tilgangi í EFTA-ríkjunum fram til
þess tíma er reglugerð 1901/2006 hefur verið tekin upp
í EES-samninginn.
39 ESA telur að unnt sé að skýra 13. gr. reglugerðar 1768/92 án tillits til
reglugerðar 1901/2006. Evrópudómstóllinn hafi í máli Merck Sharp &
Dohme komist að þeirri niðurstöðu að ekkert í orðalagi 13. gr.
reglugerðar 1768/92 né annarra ákvæða reglugerðarinnar gefi til
kynna að hún komi endilega í veg fyrir útgáfu viðbótarvottorðs með
neikvæðum gildistíma (vísað er til dóms í áður tilvitnuðu máli Merck
Sharp & Dohme, 28. mgr.). Þessi túlkun reglugerðar 1768/92 feli ein
og sér í sér nægjanlega stoð fyrir þeirri niðurstöðu að heimilt sé að
gefa út viðbótarvottorð með neikvæðum gildistíma. Þar að auki sé
jákvæður gildistími ekki meðal skilyrða fyrir því að öðlast
viðbótarvottorð (vísað er til dóms í áður tilvitnuðu máli Merck Sharp
& Dohme, 30. mgr.) og samkvæmt 10. gr. reglugerðar 1768/92 skuli
veita viðbótarvottorð ef skilyrði þess eru uppfyllt. Af þessu megi vera
ljóst að reglugerð 1768/92 geri ráð fyrir útgáfu viðbótarvottorða með
engum eða neikvæðum gildistíma.
40 ESA telur að álitaefnið um hvort tilgangur sé með útgáfu
viðbótarvottorðs með neikvæðum eða engum gildistíma skipti ekki
máli við mat á því hvort heimilt sé að gefa slíkt viðbótarvottorð út.
Niðurstaða Evrópudómstólsins í máli Merck Sharp & Dohme styðji
þessa ályktun, en svar réttarins við álitaefninu hafi verið sett fram
með þeim hætti að það eigi við um öll viðbótarvottorð með engum
eða neikvæðum gildistíma, en ekki eingöngu viðbótarvottorð með
neikvæðum gildistíma sem nemur minna en sex mánuðum.
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41 ESA contends that, in light of the fundamental aims of the EEA
Agreement, Article 13 of the SPC Regulation should receive the same
interpretation within the EFTA States as in the EU, irrespective of
the specific reasoning underpinning the particular interpretation. In
any event, a national authority that has a choice between several
interpretations should opt for the interpretation that is most closely
aligned with the interpretation followed in the EU.
42 In ESA’s view, Article 3 EEA obliges the EEA States to refrain from
taking measures liable to compromise seriously the result prescribed
by an EU legal act where it is clear that the act will be incorporated
into the EEA Agreement and made part of the internal legal order of
the EFTA States. It is therefore incumbent on national authorities
not to jeopardise the possibility under the Paediatric Regulation of
obtaining a paediatric extension by refusing to grant negative SPCs.
Furthermore, ESA states that, due to the principle of conform
interpretation, the national court is bound to interpret the SPC
Regulation in line with the Paediatric Regulation.
43 The Commission observes that the question of whether an SPC can be
granted with a zero or negative duration did not arise before the
introduction of the paediatric extension, as there was simply no use
for a negative SPC before that point in time. This amendment,
introduced by the Paediatric Regulation, gave negative SPCs a
purpose and therefore triggered applications for such SPCs.
44 The Commission submits that the reasoning contained in Merck
Sharp & Dohme was based primarily on an analysis of the SPC
Regulation as such (reference is made to the judgment in Merck
Sharp & Dohme, cited above, paragraphs 28, 30 and 40). In its view,
there is nothing to suggest that this reasoning should be affected by
the existence or absence of the paediatric extension. The fact that an
SPC of negative or zero duration will have no practical use in the
EFTA States prior to the incorporation of the Paediatric Regulation
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41 ESA heldur því fram að með hliðsjón af grundvallarmarkmiðum
EES-samningsins beri að skýra 13. gr. reglugerðar 1768/92 með sama
hætti í EFTA-ríkjunum og gert er innan ESB, án tillits til sértækra
röksemda sem styðja tiltekna túlkun. Þegar landsyfirvöld hafi val
milli mismunandi leiða við skýringu skuli ávallt kjósa þann
skýringarkost sem kemst næst þeirri túlkun sem lögð er til
grundvallar innan ESB.
42 Að mati ESA felur 3. gr. EES-samningsins í sér skyldu EES-ríkjanna
til að forðast ráðstafanir sem eru til þess fallnar að stefna yfirlýstu
markmiði lagagerðar ESB í hættu þegar ljóst er að viðkomandi gerð
muni verða tekin upp í EES-samninginn og gerð hluti af landsrétti
EFTA-ríkjanna. Landsyfirvöldum beri af þessum sökum að tryggja að
ekki sé teflt í tvísýnu þeim möguleika sem felst í reglugerð 1901/2006
á að öðlast framlengingu fyrir lyf ætluð börnum með því að neita því
að veita viðbótarvottorð með neikvæðum gildistíma. Þá nefnir ESA
að vegna meginreglunnar um samræmda túlkun beri landsdómstól
að skýra reglugerð 1768/92 til samræmis við reglugerð 1901/2006.
43 Framkvæmdastjórnin nefnir að álitaefnið um hvort hægt sé að gefa út
viðbótarvottorð með engum eða neikvæðum gildistíma hafi ekki
vaknað fyrr en kveðið var á um framlengingu fyrir lyf ætluð börnum,
enda hafi viðbótarvottorð með neikvæðum gildistíma einfaldlega
ekki haft tilgang fram að því. Breytingin sem gerð var með reglugerð
1901/2006 hafi léð viðbótarvottorðum með neikvæðum gildistíma
tilgang og því gefið tilefni til umsókna um slík vottorð.
44 Framkvæmdastjórnin telur að röksemdafærslan í máli Merck Sharp &
Dohme hafi fyrst og fremst byggst á túlkun á reglugerð 1768/92 sem
slíkri (vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme,
28., 30. og 40. mgr.). Að mati framkvæmdastjórnarinnar bendir
ekkert til þess að möguleikinn á framlengingu fyrir lyf ætluð
börnum, eða skortur á slíkum möguleika, ætti að hafa áhrif á
rökstuðninginn. Sú staðreynd að viðbótarvottorð með neikvæðum
eða engum gildistíma hafi ekki hagnýtt gildi í EFTA-ríkjunum fram
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in EEA law, does not change the underlying legal analysis of the
basic conditions for entitlement to an SPC. Even if the benefit of a
negative SPC may only materialise later in time via the paediatric
extension, it is itself of value precisely because it grants access to
that additional protection. At the hearing, the Commission argued
that the ECJ in Merck Sharp & Dohme did not limit its conclusion to
negative SPCs that may have a useful effect, which means that
negative SPCs may be granted regardless of whether the negative
duration is shorter or longer than six months.

FINDINGS OF THE COURT
PRELIMINARY REMARKS
45 By its question, the national court asks, in essence, whether an SPC
of negative duration may be granted pursuant to the SPC Regulation.
An SPC of negative duration refers to an SPC for a medicinal product
where the period that has elapsed between the date on which the
basic patent application was lodged and the date of the first
marketing authorisation in the EEA is less than five years.
46 The possibility of applying for an SPC has been available in the EEA
since the incorporation of the SPC Regulation into the EEA
Agreement in 1994. The SPC Regulation is intended to provide an
adequate period of effective protection of a basic patent by
permitting the holder to enjoy an additional period of exclusivity
after the expiry of that patent. This protection is intended to
compensate, at least in part, for the delay to the commercial
exploitation of his invention by reason of the time which has elapsed
between the date on which the application for the patent was filed
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til þess tíma er reglugerð 1901/2006 verður hluti EES-réttar hafi ekki
áhrif á lagalegu greininguna sem liggur að baki niðurstöðu um
grundvallarskilyrði þess að öðlast viðbótarvottorð. Jafnvel þótt
ávinningurinn af viðbótarvottorði með neikvæðum gildistíma geti
aðeins haft raunverulega þýðingu við síðara tímamark fyrir tilstilli
framlengingar fyrir lyf ætluð börnum, hafi vottorðið gildi í sjálfu sér
einmitt vegna þess að það veitir aðgang að þessari aukalegu vernd.
Við munnlegan málflutning hélt framkvæmdastjórnin því fram að
niðurstaða Evrópudómstólsins í máli Merck Sharp & Dohme hafi ekki
einskorðast við viðbótarvottorð með neikvæðum gildistíma sem
kynnu að vera gagnleg, sem þýðir að gefa mætti út viðbótarvottorð
með neikvæðum gildistíma óháð því hvort neikvæði gildistíminn
væri styttri eða lengri en sex mánuðir.

ÁLIT DÓMSTÓLSINS
ALMENNAR ATHUGASEMDIR
45 Spurning landsdómstólsins snýst í grundvallaratriðum um það hvort
reglugerð 1768/92 heimili útgáfu viðbótarvottorðs með neikvæðum
gildistíma. Með viðbótarvottorði með neikvæðum gildistíma er átt
við viðbótarvottorð fyrir lyf þegar tímabilið frá því að umsókn um
grunneinkaleyfi var lögð fram þangað til fyrsta markaðsleyfi var
veitt innan EES er styttra en fimm ár.
46 Unnt hefur verið að sækja um viðbótarvottorð innan EES frá því að
reglugerð 1768/92 var tekin upp í EES-samninginn árið 1994.
Reglugerð 1768/92 er ætlað að tryggja að grunneinkaleyfi njóti
verndar í nægjanlega langan tíma með því að gefa handhafa
einkaleyfisins kost á viðbótartímabili einkaréttar eftir að einkaleyfið
rennur út. Tilgangur verndarinnar er að bæta, að minnsta kosti að
hluta til, fyrir tafir sem verða á því að handhafi einkaleyfisins geti
nýtt uppfinningu sína í atvinnuskyni vegna tímans sem liðið hefur
frá því að umsókn um einkaleyfið var lögð fram þangað til fyrsta
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and the date on which the first marketing authorisation in the EEA
was granted (see Case E-16/14 Pharmaq [2015] EFTA Ct. Rep. 212,
paragraph 50).
47 In this regard, the Court notes, that pursuant to the first recital in
the preamble to the SPC Regulation, pharmaceutical research plays a
decisive role in the continuing improvement in public health.
Furthermore, pursuant to the ninth recital in the preamble to the
SPC Regulation, all the interests at stake, including those of public
health should be taken into account. Accordingly, it must be recalled
that the fundamental objective of the SPC Regulation, is to ensure
sufficient protection to encourage pharmaceutical research (compare
Merck Sharp & Dohme, cited above, paragraph 31).
48 In 2006, the Paediatric Regulation was adopted in the EU. That
regulation amended the SPC Regulation and made the paediatric
extension possible. This extension entails an additional period of
protection of six months for an existing SPC.
49 Joint Committee Decision No 92/2017, which incorporates both the
Paediatric Regulation and the new SPC Regulation has not entered
into force. In any case, the contested decision of the Board of Appeal
was already adopted on 9 September 2015. The question raised by the
referring court must thus be answered on the basis of EEA law as it
stood at that point in time (compare Merck Sharp & Dohme, cited
above, paragraphs 23 and 24).

DURATION OF SPCS UNDER THE SPC REGULATION
50 There are no provisions in the SPC Regulation explicitly regulating
an SPC of negative duration. Article 13(1) lays down the rules on the
duration of the certificate. The provision states that the duration
shall equal the period between the date of the application for the
basic patent and the date of the first marketing authorisation
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markaðsleyfi innan EES var veitt (sjá mál E-16/14 Pharmaq [2015]
EFTA Ct. Rep. 212, 50. mgr.).
47 Í þessu sambandi bendir dómstóllinn á að í fyrsta lið inngangsorða
reglugerðar 1768/92 kemur fram að rannsóknir á lyfjum gegni
mikilvægu hlutverki í áframhaldandi framförum á sviði
almannaheilbrigðis. Þá segir í níunda lið inngangsorða reglugerðar
1768/92 að taka eigi tillit til allra hagsmuna sem í húfi séu, þar á
meðal almannaheilbrigðis. Í samræmi við þetta er rétt að benda á að
reglugerð 1768/92 hefur það meginmarkmið að tryggja nægilega
vernd til að hvetja til rannsókna á lyfjum (sjá til samanburðar Merck
Sharp & Dohme, sem vísað er til að framan, 31. mgr.).
48 Reglugerð 1901/2006 var samþykkt í ESB árið 2006. Reglugerðin
breytti reglugerð 1768/92 og kvað á um möguleika á framlengingu
fyrir lyf ætluð börnum. Framlengingin felur í sér aukalega vernd í
sex mánuði fyrir gildandi viðbótarvottorð.
49 Ákvörðun sameiginlegu EES-nefndarinnar nr. 92/2017, sem fellir
bæði reglugerð 1901/2006 og reglugerð 469/2009 inn í EESsamninginn, hefur ekki tekið gildi. Hvað sem því líður þá var
úrskurður áfrýjunarnefndarinnar, sem deilt er um í málinu, kveðinn
upp 9. september 2015. Verður því að svara spurningu Hæstaréttar á
grundvelli þeirra EES-reglna sem giltu á þeim tíma (sjá til
samanburðar Merck Sharp & Dohme, sem vísað er til að framan, 23.
og 24. mgr.).

GILDISTÍMI VIÐBÓTARVOTTORÐA SAMKVÆMT REGLUGERÐ 1768/92
50 Engin ákvæði reglugerðar 1768/92 fjalla berum orðum um
viðbótarvottorð með neikvæðum gildistíma. Reglur um gildistíma
vottorðsins koma fram í 1. mgr. 13. gr. Í ákvæðinu segir að
gildistíminn skuli jafngilda tímabilinu frá því að sótt er um
grunneinkaleyfi þangað til fyrsta markaðsleyfið er gefið út, að
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reduced by a period of five years. Nothing in the wording of that
provision, or in any other provision of the SPC Regulation, suggests
that it precludes an SPC of negative duration (compare Merck Sharp
& Dohme, cited above, paragraph 28).
51 Furthermore, Article 3 of the SPC Regulation sets out the conditions
for obtaining a certificate. That provision does not contain a
requirement for the positive duration of an SPC. Similarly, there is
no such requirement in the procedural conditions laid down in
Articles 7 to 9. Consequently, there is nothing in the overall scheme
of the SPC Regulation indicating that the positive duration of an SPC
is a prerequisite for obtaining such a certificate (compare Merck
Sharp & Dohme, cited above, paragraph 30).
52 Moreover, Article 10(1) of the SPC Regulation states that where the
application for an SPC and the product to which it relates meet the
conditions listed in the SPC Regulation, the competent authority
shall grant the certificate. More specifically, Article 10(2) to (5),
which regulate the basis on which an application should be rejected,
do not list a negative duration among the reasons for refusal. The
SPC Regulation thereby not only allows for the issuing of a negative
SPC, it requires the competent authorities in the EEA to issue an SPC
where the conditions for granting the certificate are fulfilled.
53 The Court therefore finds that the grant of an SPC of negative
duration is permissible under the SPC Regulation and that a
competent authority cannot reject an application merely because an
SPC’s duration is not positive.
54 It may be added that this conclusion is consistent with the objective
of the SPC Regulation of striking a balance between all the interests
at stake in the pharmaceutical sector. It follows from the eighth
recital in the preamble to the SPC Regulation that the duration of an
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frádregnum fimm árum. Ekkert í orðalagi ákvæðisins, eða nokkurs
annars ákvæðis reglugerðar 1768/92, bendir til þess að það komi í veg
fyrir útgáfu viðbótarvottorðs með neikvæðum gildistíma (sjá til
samanburðar Merck Sharp & Dohme, sem vísað er til að framan,
28. mgr.).
51 Auk þess hefur 3. gr. reglugerðar 1768/92 að geyma skilyrði þess að
öðlast umrætt vottorð. Ákvæðið felur ekki í sér skilyrði um jákvæðan
gildistíma viðbótarvottorðs. Engan slíkan áskilnað er heldur að finna
í skilyrðunum sem fram koma í 7. til 9. gr. varðandi málsmeðferð. Af
þessu má ráða að ekkert í heildarfyrirkomulagi reglugerðar 1768/92
gefur til kynna að jákvæður gildistími viðbótarvottorðs sé forsenda
þess að öðlast megi slíkt vottorð (sjá til samanburðar Merck Sharp &
Dohme, sem vísað er til að framan, 30. mgr.).
52 Í 1. mgr. 10. gr. reglugerðar 1768/92 kemur enn fremur fram að ef
umsókn um viðbótarvottorð og viðkomandi framleiðsluvara uppfylli
skilyrðin sem fram komi í reglugerð 1768/92 skuli lögbært yfirvald
gefa vottorðið út. Nánar tiltekið er neikvæður gildistími ekki
tilgreindur sem ástæða synjunar í ákvæðum 2. til 5. mgr. 10. gr., sem
fjalla um það á hvaða grundvelli beri að hafna umsókn. Útgáfa
viðbótarvottorðs með neikvæðum gildistíma er því ekki einungis
heimil samkvæmt reglugerð 1768/92, heldur skyldar reglugerðin
jafnframt lögbær yfirvöld innan EES til þess að gefa út
viðbótarvottorð þegar skilyrði fyrir útgáfu þess eru uppfyllt.
53 Niðurstaða dómstólsins er því sú að reglugerð 1768/92 heimili útgáfu
viðbótarvottorðs með neikvæðum gildistíma og að lögbært yfirvald
geti ekki hafnað umsókn eingöngu með vísan til þess að gildistími
viðbótarvottorðs verði ekki jákvæður.
54 Við þetta má bæta að þessi niðurstaða er í samræmi við það markmið
reglugerðar 1768/92 að ná jafnvægi milli allra hagsmuna sem í húfi
eru á sviði lyfjaframleiðslu. Eins og fram kemur í áttunda lið
inngangsorða reglugerðar 1768/92 ætti gildistími viðbótarvottorða
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SPC should be such as to provide adequate effective protection. For
that purpose, the holder of a basic patent and an SPC should enjoy an
overall maximum of fifteen years of protection from the time of the
first marketing authorisation. Furthermore, Article 13(2) of the SPC
Regulation states that the SPC cannot be granted for a period
exceeding five years. An SPC of negative duration does not exceed
either of these limitations.
55 The answer to the question referred must be that the SPC Regulation
permits the issuing of a supplementary protection certificate where
the period that has elapsed between the date on which the basic
patent application was lodged and the date of the first marketing
authorisation in the EEA is less than five years. This result is not
affected by the fact that the Joint Committee Decision incorporating
the Paediatric Regulation and the new SPC Regulation into the EEA
Agreement has not entered into force.

IV COSTS
56 The costs incurred by the Norwegian Government, ESA and the
Commission, which have submitted observations to the Court, are
not recoverable. Since these proceedings are a step in the
proceedings pending before the national court, any decision on costs
for the parties to those proceedings is a matter for that court.
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að vera nógu langur til að vernda lyfið á árangursríkan hátt. Í
samræmi við það markmið ætti handhafi grunneinkaleyfis og
viðbótarvottorðs að njóta verndar í allt að fimmtán ár frá þeim tíma
er fyrsta markaðsleyfið var gefið út. Þá segir í 2. mgr. 13. gr.
reglugerðar 1768/92 að ekki megi gefa út viðbótarvottorð til lengri
tíma en fimm ára. Viðbótarvottorð með neikvæðum gildistíma felur
ekki í sér vernd umfram það sem þessar takmarkanir leyfa.
55 Svara verður spurningunni sem beint var til dómstólsins þannig að
reglugerð 1768/92 heimili útgáfu viðbótarvottorðs þegar tíminn sem
liðið hefur frá því að umsókn um grunneinkaleyfi var lögð fram
þangað til fyrsta markaðsleyfið var gefið út innan EES er styttri en
fimm ár. Það hefur ekki áhrif á þessa niðurstöðu að ákvörðun
sameiginlegu EES-nefndarinnar, sem fellir reglugerð 1901/2006 og
reglugerð 469/2009 inn í EES-samninginn, hafi ekki tekið gildi.

IV MÁLSKOSTNAÐUR
56 Ríkisstjórn Noregs, ESA og framkvæmdastjórnin, sem skilað hafa
greinargerðum til EFTA-dómstólsins, skulu bera sinn málskostnað
hver fyrir sitt leyti. Þar sem um er að ræða mál sem er hluti af
málarekstri fyrir Hæstarétti Íslands kemur það í hlut þess dómstóls
að kveða á um kostnað málsaðila.
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On those grounds,

The Court
In answer to the question referred to it by the Supreme Court of Iceland
(Hæstiréttur Íslands) hereby gives the following Advisory Opinion:
Regulation (EEC) No 1768/92 permits the issuing of a supplementary
protection certificate where the period that has elapsed between the
date on which the basic patent application was lodged and the date
of the first marketing authorisation in the EEA is less than five
years. This result is not affected by the fact that the Joint
Committee Decision incorporating Regulation (EC) No 1901/2006
and Regulation (EC) No 469/2009 into the EEA Agreement has not
entered into force.
Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Delivered in open court in Luxembourg on
21 December 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Með vísan til framangreindra forsendna lætur,

Dómstóllinn
Uppi svohljóðandi ráðgefandi álit um spurningu þá sem Hæstiréttur
Íslands beindi til dómstólsins:
Reglugerð (EBE) nr. 1768/92 frá 18. júní 1992 heimilar útgáfu á
viðbótarvottorði þegar tíminn sem liðið hefur frá því að umsókn um
grunneinkaleyfi var lögð fram þangað til fyrsta markaðsleyfið var
gefið út innan EES er styttri en fimm ár. Það hefur ekki áhrif á þessa
niðurstöðu að ákvörðun sameiginlegu EES-nefndarinnar, sem fellir
reglugerð (EB) nr. 1901/2006 og reglugerð (EB) nr. 469/2009 inn í
EES-samninginn, hefur ekki tekið gildi.

Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Kveðið upp í heyranda hljóði í Lúxemborg
21. desember 2017.
Gunnar Selvik

Carl Baudenbacher

Dómritari

Forseti
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Report for the Hearing
in Case E-5/17
REQUEST to the Court pursuant to Article 34 of the Agreement between
the EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice by the Supreme Court of Iceland (Hæstiréttur Íslands), in
a case pending before it between
Merck Sharp & Dohme Corp.

«and»
The Icelandic Patent Office (Einkaleyfastofan)
concerning the interpretation of Council Regulation (EEC) No 1768/92
concerning the creation of a supplementary protection certificate for
medicinal products.

I

INTRODUCTION

1

By a letter of 15 June 2017, registered at the Court on 19 June 2017,
the Supreme Court of Iceland (Hæstiréttur Íslands) made a request for
an advisory opinion in a case pending before it between Merck Sharp
& Dohme Corp. (“the appellant”) and the Icelandic Patent Office
(“IPO” or “the respondent”).

2

The case before the referring court concerns the question whether
Council Regulation (EEC) No 1768/92 concerning the creation of a
supplementary protection certificate for medicinal products (OJ 1992
L 182, p. 1) (“the SPC Regulation”) permits the issuing of a
supplementary protection certificate (“SPC”) when the period
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Skýrsla Framsögumanns
Í máli E-5/17
BEIÐNI samkvæmt 34. gr. samningsins milli EFTA-ríkjanna um stofnun
eftirlitsstofnunar og dómstóls um ráðgefandi álit EFTA-dómstólsins
(dómstólsins), frá Hæstarétti Íslands, í máli
Merck Sharp & Dohme Corp.

«og»
Einkaleyfastofunnar
varðandi skýringu á reglugerð ráðsins (EBE) nr. 1768/92 um útgáfu
viðbótarvottorðs um vernd lyfja.

I

INNGANGUR

1

Með bréfi dagsettu 15. júní 2017, sem skráð var í málaskrá
dómstólsins 19. júní 2017, óskaði Hæstiréttur Íslands ráðgefandi álits
í máli sem rekið er fyrir Hæstarétti milli Merck Sharp & Dohme
Corp. (áfrýjanda) og Einkaleyfastofunnar (stefnda).

2

Málið sem rekið er fyrir Hæstarétti varðar ágreining um hvort
reglugerð ráðsins (EBE) nr. 1768/92 um útgáfu viðbótarvottorðs um
vernd lyfja (Stjtíð. ESB 1992 L 182, bls. 1) (reglugerð 1768/92) heimilar
útgáfu viðbótarvottorðs þegar tímabilið frá því að umsókn um
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between the date on which the basic patent application was lodged
and the date of the first marketing authorisation in the EEA is less
than five years. This would entail that the duration of the certificate
would be negative.

II

LEGAL BACKGROUND

EEA LAW
3

Article 65(2) of the Agreement on the European Economic Area (“the
EEA Agreement” or “EEA”) reads:
Protocol 28 and Annex XVII contain specific provisions and
arrangements concerning intellectual, industrial and commercial
property, which, unless otherwise specified, shall apply to all products
and services.

4

Article 103 of the EEA Agreement reads:
1.

If a decision of the EEA Joint Committee can be binding on a
Contracting Party only after the fulfilment of constitutional
requirements, the decision shall, if a date is contained therein, enter
into force on that date, provided that the Contracting Party
concerned has notified the other Contracting Parties by that date
that the constitutional requirements have been fulfilled.
In the absence of such a notification by that date, the decision shall
enter into force on the first day of the second month following the
last notification.

2.

If upon the expiry of a period of six months after the decision of the
EEA Joint Committee such a notification has not taken place, the
decision of the EEA Joint Committee shall be applied provisionally
pending the fulfilment of the constitutional requirements unless a
Contracting Party notifies that such a provisional application
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grunneinkaleyfi var lögð fram þangað til fyrsta markaðsleyfi var
veitt innan EES er styttra en fimm ár. Það hefði í för með sér að
gildistími vottorðsins yrði neikvæður.

II

LÖGGJÖF

EES-RÉTTUR
3

Í 2. mgr. 65. gr. samningsins um Evrópska efnahagssvæðið
(EES-samningsins) segir:
Í bókun 28 og XVII. viðauka eru sérstök ákvæði og fyrirkomulag
varðandi hugverk og eignarréttindi á sviði iðnaðar og verslunar sem
gilda um allar framleiðsluvörur og þjónustu nema annað sé tekið fram.

4

Í 103. gr. EES-samningsins segir:
1.

Ef ákvörðun sameiginlegu EES-nefndarinnar getur einungis verið
bindandi fyrir samningsaðila eftir að hann hefur uppfyllt
stjórnskipuleg skilyrði skal ákvörðunin ganga í gildi á þeim degi sem
getið er í henni, ef sérstakur dagur er tiltekinn, að því tilskildu að
hlutaðeigandi samningsaðili hafi tilkynnt hinum samningsaðilunum
fyrir þann dag að stjórnskipuleg skilyrði hafi verið uppfyllt.
Hafi tilkynningin ekki farið fram fyrir umræddan dag gengur
ákvörðunin í gildi fyrsta dag annars mánaðar eftir
síðustu tilkynningu.

2.

Hafi tilkynningin ekki átt sér stað sex mánuðum eftir að
sameiginlega EES-nefndin tók ákvörðun sína skal ákvörðun
sameiginlegu EES-nefndarinnar gilda til bráðabirgða meðan
stjórnskipulegum skilyrðum hefur ekki verið fullnægt, nema
samningsaðili tilkynni að slík gildistaka til bráðabirgða geti ekki átt
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cannot take place. In the latter case, or if a Contracting Party
notifies the non-ratification of a decision of the EEA Joint
Committee, the suspension provided for in Article 102 (5) shall take
effect one month after such a notification but in no event earlier
than the date on which the corresponding EC act is implemented in
the Community.
5

Joint Committee Decision No 7/94 of 21 March 1994 (OJ 1994 L 160,
p. 1, and EEA Supplement 1994 No 17, p. 1), which entered into force
on 1 July 1994, incorporated the SPC Regulation in the EEA
Agreement by inserting it as point 6 in Annex XVII to the
Agreement. The SPC Regulation provides for the granting of an SPC
for a medicinal product covered by a basic patent, for a period of up
to five years after the expiry of the basic patent.

6

In the European Union, the SPC Regulation was amended by
Regulation (EC) No 1901/2006 of the European Parliament and of the
Council of 12 December 2006 on medicinal products for paediatric
use and amending Regulation (EEC) No 1768/92, Directive 2001/20/
EC, Directive 2001/83/EC and Regulation (EC) No 726/2004 (OJ 2006
L 378, p. 1, and EEA Supplement 2017 No 31, p. 521) (“the Paediatric
Regulation”). The Paediatric Regulation provides for the granting of
a six-month extension of the duration of the SPC for a medicinal
product for paediatric use (“paediatric extension”). Subsequently, the
SPC Regulation was repealed by Regulation (EC) No 469/2009 of the
European Parliament and of the Council of 6 May 2009 concerning
the supplementary protection certificate for medicinal products
(OJ 2009 L 152, p. 1, and EEA Supplement 2017 No 31, p. 542) (“the
new SPC Regulation”). The new SPC Regulation essentially
reproduces the provisions of the SPC Regulation, as amended by the
Paediatric Regulation.

7

Joint Committee Decision No 92/2017 of 5 May 2017 incorporates the
Paediatric Regulation into the EEA Agreement by inserting it as
point 15zr in Annex II to the Agreement. By the same decision, the

968

Mál E-5/17

sér stað. Í síðara tilvikinu, eða tilkynni samningsaðili að ákvörðun
sameiginlegu EES-nefndarinnar hafi ekki hlotið samþykki, skal
frestunin, sem kveðið er á um í 5. mgr. 102. gr., ganga í gildi einum
mánuði eftir að tilkynningin fer fram en þó ekki fyrir þann dag er
samsvarandi gerð EB kemur til framkvæmda í bandalaginu.
5

Með ákvörðun sameiginlegu EES-nefndarinnar nr. 7/94 frá 21. mars
1994 (Stjtíð. ESB 1994 L 160, bls. 1 og EES-viðbætir 1994, nr. 17,
bls. 1) sem tók gildi 1. júlí 1994, var reglugerð 1768/92 tekin upp í
EES-samninginn með því að vísa til hennar í lið 6 í XVII. viðauka við
samninginn. Reglugerð 1768/92 mælir fyrir um útgáfu
viðbótarvottorðs fyrir lyf sem verndað er af grunneinkaleyfi, í allt að
fimm ár eftir að grunneinkaleyfið rennur út.

6

Innan Evrópusambandsins var reglugerð 1768/92 breytt með
reglugerð Evrópuþingsins og ráðsins (EB) nr. 1901/2006 frá
12. desember 2006 um lyf fyrir börn og um breytingu á reglugerð
(EBE) nr. 1768/92, tilskipun 2001/20/EB, tilskipun 2001/83/EB og
reglugerð (EB) nr. 726/2004 (Stjtíð. ESB 2006 L 378, bls. 1 og EESviðbætir 2017, nr. 31, bls. 521) (reglugerð 1901/2006). Reglugerð
1901/2006 mælir fyrir um sex mánaða framlengingu á gildistíma
viðbótarvottorðs fyrir lyf ætluð börnum („framlenging fyrir lyf ætluð
börnum“). Reglugerð 1768/92 var í kjölfarið felld úr gildi með
reglugerð Evrópuþingsins og ráðsins (EB) nr. 469/2009 frá 6. maí
2009 um vottorð um viðbótarvernd fyrir lyf (Stjtíð. ESB 2009 L 152,
bls. 1 og EES-viðbætir 2017, nr. 31, bls. 542) (reglugerð 469/2009).
Reglugerð 469/2009 er í meginatriðum samhljóða reglugerð 1768/92,
eins og henni var breytt með reglugerð 1901/2006.

7

Með ákvörðun sameiginlegu EES-nefndarinnar nr. 92/2017 frá 5. maí
2017 var reglugerð 1901/2006 tekin upp í EES-samninginn með því
að vísa til hennar í lið 15zr í II. viðauka við samninginn. Samkvæmt
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new SPC Regulation replaces the SPC Regulation in point 6 in Annex
XVII to the EEA Agreement. Article 4 of the Joint Committee
Decision provides that the decision shall enter into force on 6 May
2017, provided that all the notifications under Article 103(1) of the
EEA Agreement have been made. Constitutional requirements have
been indicated by Iceland and Norway. The six month period,
referred to in Article 103(2) EEA, will expire on 5 November 2017.
8

The third and the seventh to ninth recitals in the preamble to the
SPC Regulation read:
Whereas at the moment the period that elapses between the filing of an
application for a patent for a new medicinal product and authorization
to place the medicinal product on the market makes the period of
effective protection under the patent insufficient to cover the investment
put into the research;
…
Whereas, therefore, the creation of a supplementary protection
certificate granted, under the same conditions, by each of the Member
States at the request of the holder of a national or European patent
relating to a medicinal product for which marketing authorization has
been granted is necessary; whereas a Regulation is therefore the most
appropriate legal instrument;
Whereas the duration of the protection granted by the certificate should
be such as to provide adequate effective protection; whereas, for this
purpose, the holder of both a patent and a certificate should be able to
enjoy an overall maximum of fifteen years of exclusively from the time
the medicinal product in question first obtains authorization to be
placed on the market in the Community;
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sömu ákvörðun kemur reglugerð 469/2009 í stað reglugerðar 1768/92
undir lið 6 í XVII. viðauka við EES-samninginn. Samkvæmt 4. gr.
ákvörðunar sameiginlegu EES-nefndarinnar tekur ákvörðunin gildi
6. maí 2017, að því tilskildu að allar tilkynningar hafi verið lagðar
fram samkvæmt 1. mgr. 103. gr. EES-samningsins. Tilkynnt hefur
verið um stjórnskipulegan fyrirvara af hálfu Íslands og Noregs. Sex
mánaða frestur sem getið er um í 2. mgr. 103. gr. EES-samningsins
rennur út 5. nóvember 2017.
8

Í þriðja og sjöunda til níunda lið inngangsorða reglugerðar
1768/92 segir:
Sem stendur er tíminn sem líður frá því að umsókn um einkaleyfi fyrir
nýtt lyf er lögð fram þar til leyft er að setja sérlyf á markað svo
takmarkaður að tímabilið sem lyfið nýtur verndar nægir ekki til þess að
fjárfesting í rannsóknum skili sér til baka.
…
Því er nauðsynlegt að gefa út viðbótarvottorð um vernd lyfja samkvæmt
sömu skilyrðum í hverju aðildarríki að beiðni þess sem hefur innlent eða
evrópskt einkaleyfi fyrir lyf og hefur fengið leyfi til að setja það á
markað. Reglugerð er því það lagaskjal sem helst á við í þessu tilviki.

Sú vernd sem vottorðið veitir skal vara nógu lengi til að vernda lyfið á
árangursríkan hátt. Til að svo megi verða ber að sjá til þess að sá sem
hefur bæði einkaleyfi og vottorð skuli njóta einkaréttar til framleiðslu í
fimmtán ár að minnsta kosti frá þeim tíma að lyfið sem um ræðir fær
fyrst markaðsleyfi í bandalaginu.
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Whereas all the interests at stake, including those of public health, in a
sector as complex and sensitive as the pharmaceutical sector must
nevertheless be taken into account; whereas, for this purpose, the
certificate cannot be granted for a period exceeding five years; whereas
the protection granted should furthermore be strictly confined to the
product which obtained authorization to be placed on the market as a
medicinal product;
9

Article 3 of the SPC Regulation reads:
Conditions for obtaining a certificate
A certificate shall be granted if, in the Member State in which the
application referred to in Article 7 is submitted and at the date of
that application:
(a) the product is protected by a basic patent in force;
(b) a valid authorization to place the product on the market as a
medicinal product has been granted in accordance with Directive
65/65/EEC or Directive 81/851/EEC, as appropriate; …
(c) the product has not already been the subject of a certificate;
(d) the authorization referred to in (b) is the first authorization to place
the product on the market as a medicinal product.

10 Articles 7 to 9 of the SPC Regulation contain requirements
concerning the content and the lodging of the application for an
SPC. The Paediatric Regulation amends these provisions to
accommodate for the application of a paediatric extension.
11 Article 10(1) of the SPC Regulation reads:
Where the application for a certificate and the product to which it relates
meet the conditions laid down in this Regulation, the authority referred
to in Article 9(1) shall grant the certificate.
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Þó ber að taka tillit til allra sem eiga hagsmuna að gæta í málinu og ekki
síst til almannaheilbrigðis, þar sem framleiðsla lyfja er bæði flókin og
viðkvæm atvinnugrein. Af þeirri ástæðu er óheimilt að veita vottorð til
lengri tíma en fimm ára. Þar að auki ber að takmarka þá vernd sem það
veitir einungis við það lyf sem fékk markaðsleyfi.

9

Í 3. gr. reglugerðar 1768/92 segir:
Skilyrði fyrir útgáfu vottorðs
Gefa skal út vottorð ef eftirfarandi skilyrði eru uppfyllt í aðildarríkinu
þar sem umsóknin er um getur í 7. gr. er lögð fram á þeim tíma sem sótt
er um:
(a) framleiðsluvaran nýtur verndar gildandi grunneinkaleyfis;
(b) framleiðsluvaran hefur fengið markaðsleyfi í samræmi við tilskipun
65/65/EBE eða tilskipun 81/851/EBE, eftir því sem við á; …
(c) framleiðsluvaran hefur ekki þegar fengið vottorð;
(d) leyfið sem um getur í b-lið er fyrsta leyfið til að setja framleiðsluna á
markað sem lyf.

10 Ákvæði 7. til 9. gr. reglugerðar 1768/92 hafa að geyma kröfur sem
varða efni og framlagningu umsóknar um viðbótarvottorð.
Reglugerð 1901/2006 breytir þessum ákvæðum svo unnt sé að sækja
um framlengingu fyrir lyf ætluð börnum.
11 Í 1. mgr. 10. gr. reglugerðar 1768/92 segir:
Ef umsókn um vottorð og framleiðsluvaran sem um er að ræða uppfylla
skilyrði sem mælt er fyrir um í þessari reglugerð skal yfirvaldið sem um
getur í 1. mgr. 9. gr. gefa út vottorðið.

970

Case E-5/17

12 The Paediatric Regulation adds a sixth paragraph to Article 10 of the
SPC Regulation, stating that inter alia the first paragraph of that
article shall apply mutatis mutandis to the application for an
extension of the duration.
13 Article 13 of the SPC Regulation reads:
Duration of the certificate
1.

The certificate shall take effect at the end of the lawful term of the
basic patent for a period equal to the period which elapsed between
the date on which the application for a basic patent was lodged and
the date of the first authorization to place the product on the market
in the Community reduced by a period of five years.

2.

Notwithstanding paragraph 1, the duration of the certificate may
not exceed five years from the date on which it takes effect.

14 The Paediatric Regulation adds the following paragraph to Article 13
of the SPC Regulation:
3.

The periods laid down in paragraphs 1 and 2 shall be extended by
six months in the case where Article 36 of [the Paediatric
Regulation] applies. In that case, the duration of the period laid
down in paragraph 1 of this Article may be extended only once.

15 Article 36(1) of the Paediatric Regulation reads:
Where an application under Article 7 or 8 includes the results of all
studies conducted in compliance with an agreed paediatric investigation
plan, the holder of the patent or [SPC] shall be entitled to a six-month
extension of the period referred to in Articles 13(1) and 13(2) of [the
SPC Regulation].
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12 Reglugerð 1901/2006 bætir sjöttu málsgrein við 10. gr. reglugerðar
1768/92, sem mælir meðal annars fyrir um að fyrsta málsgrein
greinarinnar skuli gilda að breyttu breytanda varðandi umsókn um
framlengingu á gildistímanum.
13 Í 13. gr. reglugerðar 1768/92 segir:
Gildistími vottorðs
1.

Vottorðið tekur gildi þegar lögbundinn gildistími
grunneinkaleyfisins rennur út og gildir á tímabili sem er jafnlangt
þeim tíma er leið frá því umsóknin um grunneinkaleyfi var lögð fram
og þangað til fyrsta markaðsleyfið var veitt fyrir framleiðsluvöruna
innan bandalagsins, að frádregnum fimm árum.

2.

Þrátt fyrir ákvæði 1. mgr. skal vottorðið ekki gilda lengur en fimm ár
frá gildistökudeginum.

14 Reglugerð 1901/2006 bætir eftirfarandi málsgrein við 13. gr.
reglugerðar 1768/92:
3.

Fresturinn sem mælt er fyrir um í 1. og 2. mgr., skal framlengdur um
sex mánuði ef 36. gr. [reglugerðar 1901/2006] á við. Í því tilviki er
aðeins heimilt að framlengja gildistímabilið, sem mælt er fyrir um í
1. mgr. þessarar greinar, einu sinni.

15 Í 1. mgr. 36. gr. reglugerðar 1901/2006 segir:
Þegar niðurstöður allra rannsókna, sem voru framkvæmdar í samræmi
við samþykkta rannsóknaráætlun um notkun lyfs fyrir börn, koma fram í
umsókn skv. 7. eða 8. gr. skal handhafi einkaleyfis eða [viðbótarvottorðs]
eiga rétt á sex mánaða framlengingu á tímabilinu sem um getur í 1. og
2. mgr. 13. gr. [reglugerðar 1768/92].
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16 According to Article 36(4) of the Paediatric Regulation, the first
paragraph of that article shall apply to products that are protected by
an SPC under the SPC Regulation, or under a patent which qualifies
for the granting of the SPC.

NATIONAL LAW
17 The SPC Regulation is incorporated into Icelandic law by virtue of
Article 65a of the Patents Act No 17/1991 (lög 17/1991 um einkaleyfi),
as amended by Act No 36/1996. Article 65a states that the SPC
Regulation accompanies and is considered part of the Patents Act
and shall have the force of law in Iceland.

III FACTS AND PROCEDURE
18 The appellant, Merck Sharp & Dohme Corp., is the holder of
Icelandic Patent No 2218, concerning “Beta-amino
tetrahydroimidazo (1, 2-a) pyrazines and tetrahydrotrioazolo (4, 3-a)
pyrazines as dipeptidyl peptidase inhibitors for the treatment or
prevention of diabetes”. The application for that patent was filed on
5 July 2002, and the application was granted on 15 March 2007.
19 On 21 March 2007, the appellant was granted a marketing
authorisation throughout the European Union for the medicinal
product Januvia (Sitagliptin) for the improvement of the glycaemic
control for adult patients with type 2 diabetes. A corresponding
marketing authorisation was subsequently issued in Iceland.
20 On 19 September 2007, the appellant filed an application for an SPC
on the basis of Icelandic Patent No 2218. The period between the
application date of the basic patent (5 July 2002) and the grant of the
first marketing authorisation (21 March 2007) was less than five
years. Due to the calculation rules in Article 13 of the SPC
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16 Samkvæmt 4. mgr. 36. gr. reglugerðar 1901/2006 skal fyrsta
málsgrein þeirrar greinar gilda um framleiðsluvörur sem njóta
verndar samkvæmt viðbótarvottorði á grundvelli reglugerðar
1768/92, eða samkvæmt einkaleyfi sem uppfyllir skilyrði fyrir
veitingu viðbótarvottorðs.

LANDSRÉTTUR
17 Reglugerð 1768/92 var innleidd í íslenskan rétt með 65. gr. a laga
nr. 17/1991 um einkaleyfi, eins og þeim hefur verið breytt með lögum
nr. 36/1996. Samkvæmt 65. gr. a fylgir reglugerð 1768/92 lögum um
einkaleyfi og telst hluti þeirra og skal hafa lagagildi á Íslandi.

III MÁLAVEXTIR OG MEÐFERÐ MÁLSINS
18 Áfrýjandi, Merck Sharp & Dohme Corp., er handhafi íslensks
einkaleyfis nr. 2218, „Beta-amínó tetrahýdróimídasó (1, 2-a) pýrasín
og tetrahýdrótríasóló (4, 3-a) pýrasín sem dípeptídýl peptíðasa
hindrar til meðhöndlunar eða forvarnar á sykursýki“. Umsókn um
einkaleyfið var lögð fram 5. júlí 2002 og samþykkt 15. mars 2007.
19 Hinn 21. mars 2007 var áfrýjanda veitt markaðsleyfi í öllu
Evrópusambandinu fyrir lyfið Januvia (Sitagliptin) sem er ætlað að
bæta blóðsykursstjórnun fullorðinna einstaklinga með sykursýki af
tegund 2. Í kjölfarið var samsvarandi markaðsleyfi gefið út á Íslandi.
20 Hinn 19. september 2007 lagði áfrýjandi fram umsókn um
viðbótarvottorð á grundvelli íslenska einkaleyfisins nr. 2218.
Tímabilið frá því að umsókn um grunneinkaleyfi var lögð fram
(5. júlí 2002) þangað til fyrsta markaðsleyfi var veitt (21. mars 2007)
var styttra en fimm ár. Þar sem útreikningsreglur 13. gr. reglugerðar
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Regulation, which prescribes for a reduction of five years in the
period at issue, any SPC granted would have a negative duration of
106 days. In its application, the appellant referred to the Paediatric
Regulation and stated that the intention behind applying for a
negative SPC was to allow for an application for a paediatric
extension at a later stage.
21 On 3 April 2009, the respondent, the Icelandic Patent Office, rejected
the application for an SPC on the basis that the duration of the SPC
would be negative. It was considered incompatible with the purpose
of the Patents Act and the SPC Regulation to grant an SPC with a
negative duration. The respondent stated that the Paediatric
Regulation was not relevant since it had neither been incorporated
into the EEA Agreement nor into Icelandic law.
22 The appellant filed a complaint against the respondent’s decision
with the Board of Appeal for Industrial Intellectual Property Rights
(Áfrýjunarnefnd hugverkaréttinda á sviði iðnaðar) (“the Board of
Appeal”). At the request of the appellant, the examination by the
Board of Appeal was deferred until the delivery of the judgment by
the Court of Justice of the European Union (“ECJ”) in a case deemed
similar by the appellant.
23 By a judgment of 8 December 2011 in Merck Sharp & Dohme,
C-125/10, EU:C:2011:812, the ECJ concluded that Article 13 of the
SPC Regulation, as amended by and read in conjunction with the
Paediatric Regulation, must be interpreted as meaning that
medicinal products can be the object of the grant of an SPC even
when the duration of the SPC would be negative.
24 By a decision of 9 September 2015, the Board of Appeal upheld the
respondent’s decision of 3 April 2009.
25 The appellant brought the decision of the Board of Appeal to
Reykjavík District Court (Héraðsdómur Reykjavíkur), seeking the
annulment of the decision and a recognition that the respondent is
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1768/92 mæla fyrir um að fimm ár séu dregin frá tímabilinu sem um
ræðir hefði útgefið viðbótarvottorð haft neikvæðan gildistíma sem
samsvarar 106 dögum. Áfrýjandi vísaði í umsókn sinni til
reglugerðar 1901/2006 og tók fram að tilgangur þess að sækja um
viðbótarvottorð með neikvæðum gildistíma væri að geta síðar meir
sótt um framlengingu fyrir lyf ætluð börnum.
21 Hinn 3. apríl 2009 synjaði stefndi, Einkaleyfastofan, umsókninni um
viðbótarvottorð á þeim grundvelli að gildistími viðbótarvottorðsins
yrði neikvæður. Var litið svo á að veiting viðbótarvottorðs með
neikvæðum gildistíma samræmdist ekki markmiði laga um
einkaleyfi og reglugerðar 1768/92. Stefndi hélt því fram að reglugerð
1901/2006 hefði ekki þýðingu í málinu þar sem hún hefði hvorki
verið tekin upp í EES-samninginn né innleidd í íslenskan rétt.
22 Áfrýjandi kærði ákvörðun stefnda til áfrýjunarnefndar
hugverkaréttinda á sviði iðnaðar (áfrýjunarnefndin). Að kröfu
áfrýjanda var meðferð málsins hjá áfrýjunarnefndinni frestað
þangað til dómur yrði kveðinn upp af Evrópudómstólnum máli sem
áfrýjandinn taldi svipað.

23 Í dómi Evrópudómstólsins frá 8. desember 2011, í máli Merck Sharp &
Dohme, C125/10, EU:C:2011:812, komst dómurinn að þeirri
niðurstöðu að skýra beri 13. gr. reglugerðar 1768/92, eins og henni
hefur verið breytt með reglugerð 1901/2006 og með hliðsjón af þeirri
reglugerð, á þann veg að hægt sé að veita viðbótarvottorð fyrir lyf,
jafnvel þótt gildistími viðbótarvottorðsins verði neikvæður.
24 Með úrskurði dagsettum 9. september 2015 staðfesti
áfrýjunarnefndin ákvörðun stefnda frá 3. apríl 2009.
25 Áfrýjandi skaut úrskurði áfrýjunarnefndarinnar til Héraðsdóms
Reykjavíkur og krafðist ógildingar á úrskurðinum og viðurkenningar
á því að stefnda væri skylt að gefa út viðbótarvottorð í samræmi við
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obliged to issue an SPC as requested. However, by a judgment of
13 April 2016, the District Court rejected the appellant’s claims.
26 On 12 July 2016, the appellant appealed the District Court’s
judgment to the Supreme Court of Iceland. On 12 June 2017, the
Supreme Court decided to seek an advisory opinion from the Court.
The request was sent by letter of 15 June 2017, and registered at the
Court on 19 June 2017.
27 In the order for reference, the Supreme Court observes that,
according to the ECJ’s judgment in Merck Sharp & Dohme, there is
nothing in the SPC Regulation preventing the issue of an SPC of
negative duration. On the other hand, the ECJ interpreted the SPC
Regulation with reference to the Paediatric Regulation. Neither the
Paediatric Regulation nor the new SPC Regulation has been
incorporated into the EEA Agreement, and they do not have the
force of law in Iceland. On that basis, the Supreme Court has asked
the following question:
In light of the fact that [the Paediatric Regulation] and [the new
SPC Regulation] have not been incorporated into the [EEA
Agreement], can a[n] [SPC] under [the SPC Regulation] be issued
for a medicinal product if the period which has elapsed between
the date on which the application for a basic patent was lodged
and the date of the first authorisation to place the product on
the market in the [EEA] is less than five years?

IV WRITTEN OBSERVATIONS
28 In accordance with Article 20 of the Statute of the Court and
Article 97 of the Rules of Procedure, written observations have been
received from:
–

the appellant, represented by Jóna Björk Helgadóttir, Supreme
Court Attorney;
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umsókn áfrýjanda. Héraðsdómur hafnaði hins vegar kröfum
áfrýjanda með dómi sem kveðinn var upp 13. apríl 2016.
26 Hinn 12. júlí 2016 áfrýjaði áfrýjandi dómi héraðsdóms til Hæstaréttar
Íslands. Hinn 12. júní 2017 ákvað Hæstiréttur að leita ráðgefandi
álits frá dómstólnum. Beiðnin var send með bréfi dagsettu 15. júní
2017 og skráð í málaskrá dómstólsins 19. júní 2017.
27 Í úrskurði Hæstaréttar um að leita ráðgefandi álits kemur fram að
Evrópudómstóllinn hafi í máli Merck Sharp & Dohme komist að þeirri
niðurstöðu að ekkert í reglugerð 1768/92 komi í veg fyrir að gefið sé
út viðbóttarvottorð með neikvæðum gildistíma. Á hinn bóginn hafi
Evrópudómstóllinn skýrt reglugerð 1768/92 með hliðsjón af reglugerð
1901/2006. Hvorki reglugerð 1901/2006 né reglugerð 469/2009 hafi
verið teknar upp í EES-samninginn og hvorug þeirra hafi lagagildi á
Íslandi. Á grundvelli þessa spurði Hæstiréttur
eftirfarandi spurningar:
Í ljósi þess að [reglugerð 1901/2006] og [reglugerð 469/2009] hafa
ekki verið teknar upp í [EES-samninginn] verður
viðbótarvottorð, á grundvelli [reglugerðar 1768/92], gefið út
fyrir lyf, ef tímabilið frá því að umsóknin um grunneinkaleyfi
var lögð inn þar til fyrsta markaðsleyfi var gefið út á [EES] er
styttra en fimm ár?

IV SKRIFLEG MÁLSMEÐFERÐ FYRIR DÓMSTÓLNUM
28 Í samræmi við 20. gr. stofnsamþykktar EFTA-dómstólsins og 97. gr.
málsmeðferðarreglna hans hafa skriflegar greinargerðir borist frá
eftirtöldum aðilum:
–

Áfrýjanda, í fyrirsvari er Jóna Björk Helgadóttir, hrl.
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V

–

the respondent, represented by Óskar Thorarensen, Supreme
Court Attorney, Office of the Attorney General (Civil Affairs),
acting as Agent;

–

the Norwegian Government, represented by Marius Emberland,
Advocate, Attorney General of Civil Affairs, and Carsten Anker
and Ingunn Skille Jansen, Senior Advisers, Ministry of Foreign
Affairs, acting as Agents;

–

the EFTA Surveillance Authority (“ESA”), represented by Carsten
Zatschler, Ingibjörg Ólöf Vilhjálmsdóttir, and Michael Sánchez
Rydelski, members of its Department of Legal & Executive
Affairs, acting as Agents; and

–

the European Commission (“the Commission”), represented by
Julie Samnadda and Nicola Yerrell, members of its Legal Service,
acting as Agents.

SUMMARY OF THE ARGUMENTS SUBMITTED

THE APPELLANT
29 The appellant submits that, in using the term “shall”, Article 10 of
the SPC Regulation requires national patent offices to grant an SPC
in cases where all the conditions of the SPC Regulation are met,
without any discretionary power. Article 3 contains the substantive
conditions, whereas the procedural conditions are found in Articles 7
to 9. A positive duration of the term of the SPC is not among those
conditions.1 The appellant’s application fulfils all the conditions and
is therefore entitled to an SPC, regardless of the fact that the
duration will be negative.

1

Reference is made to the judgment in Merck Sharp & Dohme, cited above, paragraph 30,
and the opinion of Advocate General Bot in that case, EU:C:2011:377, points 64 to 66.
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V

–

Stefnda, í fyrirsvari sem umboðsmaður er Óskar Thorarensen,
hrl. hjá embætti ríkislögmanns.

–

Norsku ríkisstjórninni, í fyrirsvari sem umboðsmenn eru Marius
Emberland, lögmaður hjá skrifstofu ríkislögmanns, og Carsten
Anker og Ingunn Skille Jansen, sérfræðingar hjá
utanríkisráðuneytinu.

–

Eftirlitsstofnun EFTA (ESA), í fyrirsvari sem umboðsmenn eru
Carsten Zatschler, Ingibjörg Ólöf Vilhjálmsdóttir og Michael
Sánchez Rydelski frá lögfræði- og framkvæmdasviði ESA.

–

Framkvæmdastjórn Evrópusambandsins (framkvæmdastjórnin),
í fyrirsvari sem umboðsmenn eru Julie Samnadda og Nicola
Yerrell frá lagaskrifstofu framkvæmdastjórnarinnar.

SAMANTEKT MÁLSÁSTÆÐNA

ÁFRÝJANDI
29 Áfrýjandi heldur því fram að notkun orðsins „skal“ í 10. gr.
reglugerðar 1768/92 leggi skyldu, sem ekki er valkvæð, á
landsbundnar einkaleyfastofnanir til þess að veita viðbótarvottorð í
tilvikum þar sem öll skilyrði reglugerðar 1768/92 eru uppfyllt.
Ákvæði 3. gr. hafi að geyma efnisleg skilyrði, en skilyrði sem varða
málsmeðferð sé að finna í 7.-9. gr. Jákvæður gildistími
viðbótarvottorðs sé ekki meðal þessara skilyrða.1 Umsókn áfrýjanda
uppfylli öll skilyrði og hann eigi þar af leiðandi rétt á
viðbótarvottorði, án tillits til þess að gildistíminn verði neikvæður.

1

Vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme, 30. mgr., og álits Bot
lögsögumanns í málinu, EU:C:2011:377, 64.-66. liður.
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30 The appellant contends that, in determining the duration of the SPC,
neither Article 13 nor any other provision of the SPC Regulation does
expressly or even implicitly prevent national patent offices from
granting SPCs with a negative duration.2 Moreover, a negative SPC
does not infringe Article 13 of the SPC Regulation as it does not take
effect before the expiration of the basic patent and does not afford
more than the maximum of 15 years of protection.
31 In the appellant’s view, Article 13 of the SPC Regulation should be
interpreted independently from the Paediatric Regulation. The SPC
Regulation is a sufficient legal basis to allow SPCs with a negative
duration. Although negative SPCs had no purpose at the time of
adoption of the SPC Regulation, there is nothing to suggest that
negative SPCs would be invalid if granted.3 The Paediatric Regulation
did not amend the rules on SPCs; it simply added rules on paediatric
extensions. By doing so, the Paediatric Regulation gave a purpose to
negative SPCs but it did not trigger their validity.

32 The appellant argues that the forthcoming incorporation of the
Paediatric Regulation in the EEA Agreement and its subsequent
transposition into Icelandic law gave the appellant a reason to apply
for an SPC as it is a prerequisite for a paediatric extension. The
respondent should have granted the negative SPC, as it could not
reasonably exclude that such an SPC would have a purpose in the
future. Having regard to Article 3 EEA, the respondent should not
have adopted the negative decision since it could encroach upon

2
3

Reference is made to the judgment in Merck Sharp & Dohme, cited above, paragraph 28.
Reference is made to the Commission’s Record of the Meeting of National Experts held
on 3 February 1995.
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30 Áfrýjandi heldur því fram að engin ákvæði reglugerðar 1768/92 sem
fjalla um gildistíma viðbótarvottorðs, hvorki ákvæði 13. gr. né önnur,
komi berum orðum eða með óbeinum hætti í veg fyrir að
landsbundnar einkaleyfastofnanir gefi út viðbótarvottorð með
neikvæðum gildistíma.2 Þá brjóti viðbótarvottorð með neikvæðum
gildistíma ekki í bága við 13. gr. reglugerðar 1768/92 enda taki það
ekki gildi fyrr en eftir að gildistími grunneinkaleyfisins rennur út og
veiti ekki vernd í meira en 15 ár, sem er hámarksverndartími.
31 Að mati áfrýjanda ætti að skýra 13. gr. reglugerðar 1768/92 án tillits
til reglugerðar 1901/2006. Reglugerð 1768/92 veiti fullnægjandi
lagastoð fyrir útgáfu viðbótarvottorða með neikvæðum gildistíma.
Þrátt fyrir að viðbótarvottorð með neikvæðum gildistíma hafi ekki
þjónað tilgangi þegar reglugerð 1768/92 var samþykkt bendi ekkert
til þess að viðbótarvottorð sem gefin yrðu út með neikvæðum
gildistíma yrðu ógild.3 Reglugerð 1901/2006 hafi ekki breytt
reglunum um viðbótarvottorð heldur hafi hún aðeins bætt við
reglum sem varða framlengingu fyrir lyf ætluð börnum. Reglugerð
1901/2006 hafi þar með gefið viðbótarvottorðum með neikvæðum
gildistíma tilgang, en ekki haft áhrif á gildi þeirra.
32 Áfrýjandi heldur því fram að væntanleg upptaka reglugerðar
1901/2006 í EES-samninginn og væntanleg innleiðing hennar í
íslenskan rétt í kjölfarið hafi gefið áfrýjanda ástæðu til að sækja um
viðbótarvottorð, enda sé vottorðið forsenda framlengingar fyrir lyf
ætluð börnum. Stefnda hafi borið að gefa út viðbótarvottorð með
neikvæðum gildistíma þar sem hann hafi ekki getað útilokað að slíkt
viðbótarvottorð öðlaðist tilgang síðar meir. Með hliðsjón af 3. gr.
EES-samningsins hefði stefndi ekki átt að synja umsókninni þar sem

2
3

Vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme, 28. mgr.
Vísað er til fundargerðar framkvæmdastjórnarinnar frá fundi sérfræðinga aðildarríkja
sem haldinn var 3. febrúar 1995.
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individual rights under EEA law. The appellant notes that in October
2016, that is before the transposition of the Paediatric Regulation
into Norwegian law, the Norwegian Industrial Property Office
(“NIPO”) formally informed the appellant that its application for a
negative SPC for Januvia in Norway fulfilled the requirements.
Moreover, several national patent offices in the EU granted a
negative SPC even before the ECJ’s ruling in Merck Sharp & Dohme.

33 The appellant submits that it has been diligently conducting the
clinical studies included in the paediatric investigation plan for
Sitagliptin for several years. Yet it is denied a paediatric extension in
Iceland since it does not hold an Icelandic SPC to be extended.
Pharmaceutical companies should not suffer adverse consequences
for the delay in incorporating the Paediatric Regulation in the EEA
Agreement. Refusing to grant a negative SPC to the appellant and
thereby denying compensation for the paediatric studies conducted
on Januvia, would unfairly tip the balance struck in the Paediatric
Regulation between investments and incentives. The unfairness is
further strengthened by the fact that the granting of a negative SPC
would cause no harm to any third party.

34 The appellant proposes that the Court should give the following
answer to the question referred:
A[n] [SPC] under [the SPC Regulation] can be issued for a medicinal
product if the period which has elapsed between the date on which the
application for a basic patent was lodged and the date of the first
authorisation to place the product on the market in the [EEA] is less
than five years, irrespective of whether [the Paediatric Regulation] and
[the new SPC Regulation] have been incorporated into the
[EEA Agreement].
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í slíkri ákvörðun gæti falist takmörkun á réttindum einstaklinga
samkvæmt EES-rétti. Áfrýjandi bendir á að í október 2016, það er
áður en reglugerð 1901/2006 var innleidd í norskan rétt, hafi
Einkaleyfastofnun Noregs (NIPO) tilkynnt honum það formlega að
umsókn hans um viðbótarvottorð með neikvæðum gildistíma fyrir
lyfið Januvia uppfyllti öll tilskilin skilyrði. Auk þess hafi ýmsar
einkaleyfastofnanir í ESB gefið út viðbótarvottorð með neikvæðum
gildistíma, jafnvel áður en Evrópudómstóllinn úrskurðaði í máli
Merck Sharp & Dohme.
33 Áfrýjandi bendir á að hann hafi árum saman sinnt klínískum
rannsóknum á lyfinu Sitagliptin í samræmi við rannsóknaráætlun
um notkun lyfs fyrir börn. Engu að síður fái hann ekki framlengingu
fyrir lyf ætluð börnum á Íslandi þar sem hann hafi ekki íslenskt
viðbótarvottorð sem unnt er að framlengja. Lyfjafyrirtæki ættu ekki
að gjalda þess að tafir hafi orðið á upptöku reglugerðar 1901/2006 í
EES-samninginn. Synjun þess að gefa út viðbótarvottorð með
neikvæðum gildistíma fyrir áfrýjanda, sem jafnframt komi í veg fyrir
að hann fái þóknun fyrir rannsóknir á notkun lyfsins Januvia fyrir
börn, raski með óréttlátum hætti jafnvæginu milli fjárfestinga og
umbunar sem fólgið er í reglugerð 1901/2006. Óréttlætið sé enn
meira þegar litið er til þess að útgáfa viðbótarvottorðs með
neikvæðum gildistíma hefði ekkert tjón í för með sér fyrir
þriðja aðila.
34 Áfrýjandi leggur til að dómstóllinn svari spurningunni sem til hans
var beint á eftirfarandi hátt:
Hægt er að gefa út viðbótarvottorð fyrir lyf samkvæmt reglugerð 1768/92
ef tímabilið sem liðið hefur frá því að umsókn um grunneinkaleyfi var
lögð fram þangað til fyrsta markaðsleyfi framleiðsluvörunnar var gefið út
innan EES er styttra en fimm ár, án tillits til þess hvort reglugerð
1901/2006 og reglugerð 469/2009 hafa verið teknar upp
í EES-samninginn.

977

Case E-5/17

THE RESPONDENT
35 The respondent submits that the SPC Regulation cannot be
interpreted in isolation to mean that an SPC of a negative duration
can be issued under Article 13. Moreover, given the provisions on the
entry into force of the Paediatric Regulation, the respondent
questions whether a paediatric extension could be applied for or
granted before 26 January 2009 even in the EU. The respondent’s
refusal in 2009 to grant a negative SPC, as well as the Board of
Appeal’s rejection in 2015 of the appellant’s complaint, are in
accordance with applicable EEA law. The respondent argues that the
same approach has been taken in Norway by NIPO.
36 The respondent acknowledges that Article 13 of the SPC Regulation
does not mention a positive duration of the SPC as a condition, as
also noted by the ECJ in Merck Sharp & Dohme. However, the ECJ
held that the provisions of the SPC Regulation must be interpreted in
light of the overall scheme and objectives of the system of which it is
a part.4 One of the objectives of the SPC Regulation, as reflected in
the eighth and ninth recitals in its preamble, is to balance all the
interests at stake in the pharmaceutical sector. Therefore, Article 13
provides that an SPC may not be granted for a period exceeding five
years, and the exclusivity afforded may not exceed an overall
maximum of fifteen years.
37 The respondent observes that the overall scheme and system of
protection of industrial property in the EU encompasses the
Paediatric Regulation. In the respondent’s view, it is clear from the
ECJ’s judgment and the Advocate General’s opinion in Merck Sharp &

4

Reference is made to the judgment in Merck Sharp & Dohme, cited above,
paragraphs 28 to 33. Reference is furthermore made to the judgments in Hässle,
C-127/00, EU:C:2003:661, paragraph 55 and AHP Manufacturing, C-482/07,
EU:C:2009:501, paragraphs 56 to 61.
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STEFNDI
35 Stefndi heldur því fram að ekki sé unnt að skýra reglugerð 1768/92 án
samhengis á þá leið að 13. gr. hennar heimili útgáfu viðbótarvottorðs
með neikvæðum gildistíma. Stefndi dregur jafnframt í efa, með vísan
til gildistökuákvæða reglugerðar 1901/2006, að hægt hafi verið að
sækja um eða veita framlengingu fyrir lyf ætluð börnum fyrir
26. janúar 2009, jafnvel innan ESB. Synjun stefnda á að gefa út
viðbótarvottorð með neikvæðum gildistíma árið 2009 og höfnun
áfrýjunarnefndarinnar á kæru áfrýjanda árið 2015 samræmist
gildandi EES-rétti. Stefndi telur að NIPO í Noregi hafi lagt sömu
nálgun til grundvallar.
36 Stefndi fellst á að jákvæður gildistími viðbótarvottorðs sé ekki
tilgreindur sem skilyrði í 13. gr. reglugerðar 1768/92, eins og
Evrópudómstóllinn benti jafnframt á í máli Merck Sharp & Dohme.
Engu að síður hafi Evrópudómstóllinn komist að þeirri niðurstöðu að
skýra beri ákvæði reglugerðar 1768/92 í ljósiheildarfyrirkomulags og
markmiða kerfisins sem reglugerðin tilheyrir.4 Eitt af markmiðum
reglugerðar 1768/92, sem birtist í áttunda og níunda lið
inngangsorða hennar, sé að stuðla að jafnvægi milli allra hagsmuna
sem í húfi eru á sviði lyfjaframleiðslu. Ákvæði 13. gr. feli af þeim
sökum í sér að ekki megi veita viðbótarvottorð til lengri tíma en
fimm ára, auk þess sem einkarétturinn sem felist í vottorðinu megi
að hámarki vara í fimmtán ár.
37 Stefndi bendir á að reglugerð 1901/2006 sé hluti af því
heildarfyrirkomulagi og kerfi sem ætlað er að vernda
hugverkaréttindi á sviði iðnaðar innan ESB. Að mati stefnda er ljóst
af bæði dómi Evrópudómstólsins og áliti lögsögumanns í máli Merck

4

Vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme, 28.-33. mgr. Einnig er
vísað til dóma í máli Hässle, C-127/00, EU:C:2003:661, 55. mgr., og í máli AHP
Manufacturing, C-482/07, EU:C:2009:501, 56.-61. mgr.
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Dohme that they interpret Article 13 of the SPC Regulation in
conjunction with Article 36 of the Paediatric Regulation. Read in
conjunction, these provisions conferred an exclusivity period of
maximum fifteen years and six months, and therefore an SPC could
not be refused by reason only of the fact that it is of
negative duration.5
38 The respondent draws attention to the fact that the Paediatric
Regulation was not part of the EEA Agreement at the time of
processing of the SPC application in Iceland. In its view, it was thus
not part of the overall scheme and objectives of the system in the
EEA at the time. The application for a negative SPC was therefore
correctly rejected by the respondent and the Board of Appeal. The
respondent further maintains that, even if the Paediatric Regulation
had been applicable, the appellant has not substantiated that the
conditions for a paediatric extension would be fulfilled.
39 The respondent submits that neither the principles of homogeneity
and loyalty nor any other general principle of EEA law supports an
interpretation of Article 13 of the SPC Regulation to the effect that it
incorporates rules that have not been made part of the EEA
Agreement. Therefore, pending the entry into force of Joint
Committee Decision No 92/2017, the Paediatric Regulation cannot be
relied upon, neither to support a particular interpretation of the SPC
Regulation nor in an assessment of the overall scheme of which the
SPC Regulation forms part.
40 The respondent submits further that individuals or economic
operators cannot have any legitimate expectations under the EEA
Agreement related to rules that have not been incorporated. On the
contrary, it would undermine the principle of legal certainty and

5

Reference is made to the judgment in Merck Sharp & Dohme, cited above,
paragraphs 25, 37, 39 and 40, and Advocate General Bot’s opinion in that case, points
67 to 70.
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Sharp & Dohme að 13. gr. reglugerðar 1768/92 hafi verið skýrð með
hliðsjón af ákvæðum 36. gr. reglugerðar 1901/2006. Með því að túlka
þessi ákvæði í samhengi voru þau talin veita einkarétt í að hámarki
fimmtán ár og sex mánuði og þar af leiðandi hafi ekki verið unnt að
synja um viðbótarvottorð eingöngu af þeirri ástæðu að gildistími
þess væri neikvæður.5
38 Stefndi vekur athygli á þeirri staðreynd að reglugerð 1901/2006 var
ekki hluti EES-samningsins þegar umsóknin um viðbótarvottorð var
til meðferðar á Íslandi. Að mati stefnda var hún því ekki hluti af
heildarfyrirkomulagi og markmiðum kerfisins innan EES á þeim
tíma. Stefnda og áfrýjunarnefndinni hafi því verið rétt að hafna
umsókninni um viðbótarvottorð með neikvæðum gildistíma. Stefndi
heldur því einnig fram að jafnvel þótt reglugerð 1901/2006 hefði átt
við, hafi áfrýjandi ekki sýnt fram á að skilyrði fyrir framlengingu
fyrir lyf ætluð börnum hafi verið uppfyllt.
39 Stefndi heldur því fram að hvorki meginreglur um einsleitni og
heilindi, né aðrar almennar meginreglur EES-réttar styðji að 13. gr.
reglugerðar 1768/92 sé skýrð með þeim hætti að hún taki til reglna
sem ekki eru orðnar hluti EES-samningsins. Þar af leiðandi sé ekki
unnt að byggja á reglugerð 1901/2006 meðan þess er beðið að
ákvörðun sameiginlegu EES-nefndarinnar nr. 92/2017 taki gildi,
hvorki til þess að styðja tiltekna skýringu á ákvæðum reglugerðar
1768/92 né til þess að varpa ljósi á heildarfyrirkomulagið sem
reglugerð 1768/92 tilheyrir.
40 Stefndi heldur því ennfremur fram að samkvæmt EES-samningnum
geti hvorki einstaklingar né rekstraraðilar talist eiga réttmætar
væntingar sem tengjast reglum sem hafa ekki verið felldar inn í
samninginn. Þvert á móti yrði það til þess að grafa undan

5

Vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme, 25., 37., 39. og 40. mgr.,
og álits Bot lögsögumanns í málinu, 67.-70. liður.
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legitimate expectations if national authorities or the Court were to
apply in their reasoning provisions of EU law that have not been
incorporated in the EEA Agreement. A lack of swift incorporation
cannot be remedied by the Court adopting a progressive
interpretation of EEA law.
41 The respondent proposes that the Court should give the following
answer to the question referred:
In light of the fact that [the Paediatric Regulation] and [the new SPC
Regulation] have not yet been fully incorporated into the EEA Agreement
and had not been incorporated at the time of the application in 2007 nor
the time of the decisions of the Icelandic authorities, and in light of the
objectives of [the SPC Regulation] and the overall scheme and objectives
of the system of which it is a part under the EEA Agreement, Article 13
of the [SPC] Regulation is to be interpreted to mean that a[n] [SPC] for a
medicinal product of a negative duration (when the period which has
elapsed between the date on which the application for a basic patent was
lodged and the date of the first authorisation to place the product on the
market in the [EEA] is less than five years) cannot be issued by the
competent national authorities in circumstances such as those in
the case.

THE NORWEGIAN GOVERNMENT
42 The Norwegian Government notes that two applications for a
negative SPC are pending before NIPO, of which one concerns the
appellant and is parallel to the application that was rejected by the
respondent. The application was filed in 2007. Since 2009, it has been
expected that the Paediatric Regulation would, at some point, be
incorporated in the EEA Agreement. The proceedings before NIPO
were therefore stayed awaiting further developments. In October
2016, when a draft Joint Committee decision had been approved at
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meginreglunni um réttarvissu og réttmætar væntingar ef
landsyfirvöldum eða dómstólnum bæri að leggja til grundvallar
rökstuðningi sínum reglur sambandsréttar sem ekki hefðu verið
teknar upp í EES-samninginn. Dómstóllinn geti ekki beitt
framsækinni skýringu á EES-rétti í þeim tilgangi að bæta fyrir að
gerðir séu ekki teknar með skjótum hætti upp í EES-samninginn.
41 Stefndi leggur til að dómstóllinn svari spurningunni sem til hans var
beint á eftirfarandi hátt:
Í ljósi þess að reglugerð 1901/2006 og reglugerð 469/2009 eru enn ekki
orðnar hluti EES-samningsins og höfðu ekki verið teknar upp í
samninginn þegar umsóknin var lögð fram árið 2007, né þegar
ákvarðanir íslenskra yfirvalda voru teknar, og með hliðsjón af
markmiðum reglugerðar 1768/92 og heildarfyrirkomulagi og markmiðum
kerfisins sem reglugerðin tilheyrir samkvæmt EES-samningnum, ber að
skýra 13. gr. reglugerðar 1768/92 með þeim hætti að lögbær
landsyfirvöld megi ekki, í aðstæðum eins og eru fyrir hendi í máli þessu,
gefa út viðbótarvottorð fyrir lyf með neikvæðum gildistíma (þegar
tímabilið sem liðið hefur frá því að umsókn um grunneinkaleyfi var lögð
fram þangað til fyrsta markaðsleyfi framleiðsluvörunnar var gefið út
innan EES er styttra en fimm ár).

NORSKA RÍKISSTJÓRNIN
42 Norska ríkisstjórnin bendir á að tvær umsóknir um viðbótarvottorð
með neikvæðum gildistíma bíði afgreiðslu NIPO, þar af ein sem
varðar áfrýjanda og er hliðstæð umsókninni sem hafnað var af
stefnda. Sú umsókn hafi verið lögð fram árið 2007. Frá árinu 2009
hafi þess verið vænst að reglugerð 1901/2006 yrði, fyrr eða síðar,
tekin upp í EES-samninginn. Málsmeðferðinni hjá NIPO hafi af
þessum sökum verið frestað meðan beðið var frekari framgangs
málsins. Í október 2016, eftir að ákvörðun sameiginlegu EES-
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EFTA Subcommittee level and submitted to the EU, NIPO notified
the appellant that the conditions for issuing a negative SPC were
considered to be fulfilled. However, the application was left pending
until the entry into force of the legislation giving the Paediatric
Regulation and the new SPC Regulation the force of law in Norway.
That legislation entered into force 1 September 2017.
43 The Norwegian Government submits that the ECJ’s finding in Merck
Sharp & Dohme that a negative SPC could be granted, was based on a
joint reading of the SPC Regulation and the Paediatric Regulation.
No clear conclusions were set out with respect to whether the SPC
Regulation alone would provide a legal basis for issuing a
negative SPC.

44 In the Norwegian Government’s view, there can be no question of
applying a joint reading in the EEA context until the Paediatric
Regulation has been incorporated into the EEA Agreement. Such a
reading cannot be justified by the principle of homogeneity. Hence,
pending such incorporation, the question whether a negative SPC
can be issued must be determined solely on the basis of the
SPC Regulation.
45 The Norwegian Government observes that the ECJ in Merck Sharp &
Dohme found nothing in the wording of the SPC Regulation
suggesting that negative SPCs are necessarily precluded under the

981

Mál E-5/17

nefndarinnar hafði verið samþykkt á vettvangi undirnefnda EFTA og
send ESB, hafi NIPO tilkynnt áfrýjanda að skilyrði fyrir útgáfu
viðbótarvottorðs með neikvæðum gildistíma væru talin uppfyllt.
Afgreiðslu umsóknarinnar hafi þó verið frestað þangað til löggjöf
tæki gildi sem veitti reglugerð 1901/2006 og reglugerð 469/2009
lagagildi í Noregi. Sú löggjöf gekk í gildi 1. september 2017.
43 Norska ríkisstjórnin heldur því fram að niðurstaða
Evrópudómstólsins í máli Merck Sharp & Dohme, þess efnis að gefa
megi út viðbótarvottorð með neikvæðum gildistíma, hafi
grundvallast á því að reglugerð 1768/92 hafi verið skýrð með hliðsjón
af reglugerð 1901/2006. Engin skýr niðurstaða hafi fengist í málinu
varðandi það álitaefni hvort reglugerð 1768/92 veiti ein og sér
lagalegan grundvöll fyrir útgáfu viðbótarvottorðs með
neikvæðum gildistíma.
44 Að mati norsku ríkisstjórnarinnar kemur ekki til álita að skýra
reglugerð 1768/92 með hliðsjón af reglugerð 1901/2006 í samhengi
EES-samningsins áður en reglugerð 1901/2006 hefur verið tekin upp
í EES-samninginn. Ekki sé hægt að réttlæta slíka skýringu með vísan
til meginreglunnar um einsleitni. Meðan þess er beðið að reglugerðin
verði tekin upp í EES-samninginn sé því eingöngu hægt að leysa úr
ágreiningi um hvort gefa megi út viðbótarvottorð með neikvæðum
gildistíma á grundvelli reglugerðar 1768/92.
45 Norska ríkisstjórnin bendir á að Evrópudómstóllinn hafi í máli Merck
Sharp & Dohme komist að þeirri niðurstöðu að ekkert í orðalagi
reglugerðar 1768/92 gefi til kynna að útgáfa viðbótarvottorða með
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SPC Regulation. The positive duration of an SPC is not among the
conditions for obtaining it. While a negative SPC serves no purpose
in itself, it may be of interest to the holder of the SPC if a possibility
of extension exists or will be introduced in the future.6

46 In view of the uncertainty attached to the interpretation of the SPC
Regulation and the exceptional situation in the case at hand, where
the appellant’s interest in an SPC will not materialise until the
patent expires, the Norwegian Government submits that it may be
reasonable to regard negative SPCs as not necessarily precluded
under the SPC Regulation, even if the SPC serves no purpose in the
EFTA States until after the incorporation of the
Paediatric Regulation.
47 The Norwegian Government proposes that the Court should give the
following answer to the question referred:
Under [the SPC Regulation], the grant of a[n] [SPC] for a medicinal
product is in exceptional circumstances not precluded if the period which
has elapsed between the date on which the application for a basic patent
was lodged and the date of the first authorization to place the product
on the market in the [EEA] is less than five years.

ESA
48 ESA submits that Article 13 of the SPC Regulation can be interpreted
independently from the Paediatric Regulation. In Merck Sharp &
Dohme, the ECJ found that nothing in the wording of Article 13 or
any other provision of the SPC Regulation suggests that it

6

Reference is made to the judgment in Merck Sharp & Dohme, cited above,
paragraphs 28, 30 and 35.
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neikvæðum gildistíma sé endilega óheimil samkvæmt reglugerð
1768/92. Jákvæður gildistími viðbótarvottorðs sé ekki meðal skilyrða
þess að öðlast slíkt vottorð. Þrátt fyrir að viðbótarvottorð með
neikvæðum gildistíma þjóni í sjálfu sér engum tilgangi geti
hagsmunir falist í slíku vottorði ef handhafi þess á kost á að
framlengja það eða ef slíkur möguleiki kemur til síðar meir. 6
46 Í ljósi óvissunnar sem er fyrir hendi varðandi skýringu reglugerðar
1768/92 og með tilliti til óvanalegra aðstæðna í fyrirliggjandi máli,
þar sem hagsmunir áfrýjanda af viðbótarvottorði öðlast ekki þýðingu
fyrr en eftir að einkaleyfið rennur út, telur norska ríkisstjórnin að
rétt geti verið að líta svo á að reglugerð 1768/92 komi ekki endilega í
veg fyrir útgáfu viðbótarvottorða með neikvæðum gildistíma, jafnvel
þótt viðbótarvottorð þjóni engum tilgangi í EFTA-ríkjunum fram til
þess tíma þegar reglugerð 1901/2006 hefur verið tekin upp
í EES-samninginn.
47 Norska ríkisstjórnin leggur til að dómstóllinn svari spurningunni
sem til hans var beint á eftirfarandi hátt:
Reglugerð 1768/92 kemur ekki í veg fyrir útgáfu viðbótarvottorðs fyrir lyf
í óvanalegum aðstæðum þegar tímabilið sem liðið hefur frá því að
umsókn um grunneinkaleyfi var lögð fram þangað til fyrsta
markaðsleyfi framleiðsluvörunnar var gefið út innan EES er styttra en
fimm ár.

ESA
48 ESA telur að unnt sé að skýra 13. gr. reglugerðar 1768/92 án tillits til
reglugerðar 1901/2006. Evrópudómstóllinn hafi í máli Merck Sharp &
Dohme komist að þeirri niðurstöðu að ekkert í orðalagi 13. gr.
reglugerðar 1768/92 né annarra ákvæða reglugerðarinnar gefi til

6

Vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme, 28., 30. og 35. mgr.
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necessarily precludes a negative SPC.7 This could, on its own, have
served as the basis for the conclusion that negative SPCs are
permitted. Furthermore, as a positive duration is not among the
conditions for obtaining an SPC,8 the SPC Regulation necessarily
envisages the issuing of SPCs of zero or negative duration.

49 ESA submits that the question whether an SPC of negative or zero
duration serves a purpose is irrelevant for determining whether it
can be issued. This is also supported by the ECJ in Merck Sharp &
Dohme, where the answer was formulated to apply to all SPCs of zero
or negative duration, rather than only to SPCs of a negative duration
of less than six months.

50 ESA contends that, in light of the fundamental aims of the EEA
Agreement, Article 13 of the SPC Regulation should receive the same
interpretation within the EFTA States as in the EU, irrespective of
the specific reasoning underpinning the particular interpretation. In
any event, a national authority that has a choice between several
interpretations should opt for the interpretation that is most closely
aligned with the interpretation followed in the EU.
51 In ESA’s view, these considerations become of even greater force once
it is clear that the provisions of EU law at issue will be incorporated
into the EEA Agreement and made part of the internal legal order of
the EFTA States. An analogy may be made to the situation in the EU
after the adoption of a directive. Although the Member States are not
obliged to adopt any measures before the end of the period

7
8

Ibid., paragraph 28.
Ibid., paragraph 30.
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kynna að hún komi endilega í veg fyrir útgáfu viðbótarvottorðs með
neikvæðum gildistíma.7 Þessi staðreynd hefði ein og sér getað verið
nægjanleg stoð fyrir þeirri niðurstöðu að heimilt sé að gefa út
viðbótarvottorð með neikvæðum gildistíma. Þar sem jákvæður
gildistími sé þar að auki ekki meðal skilyrða fyrir því að öðlast
viðbóttarvottorð,8 sé ljóst að reglugerð 1768/92 geri ráð fyrir útgáfu
viðbótarvottorða með engum eða neikvæðum gildistíma.
49 ESA telur að álitaefnið um hvort einhver tilgangur sé með útgáfu
viðbótarvottorðs með neikvæðum eða engum gildistíma skipti ekki
máli við mat á því hvort heimilt sé að gefa slíkt viðbótarvottorð út.
Niðurstaða Evrópudómstólsins í máli Merck Sharp & Dohme styðji
þessa ályktun, en svar réttarins við álitaefninu hafi verið sett fram
með þeim hætti að það eigi við um öll viðbótarvottorð með enganeða
neikvæðan gildistíma, en ekki eingöngu viðbótarvottorð með
neikvæðum gildistíma sem nemur minna en sex mánuðum.
50 ESA heldur því fram að með hliðsjón af grundvallarmarkmiðum
EES-samningsins beri að skýra 13. gr. reglugerðar 1768/92 með sama
hætti í EFTA-ríkjum og gert er innan ESB, án tillits til sértækra
röksemda sem styðja tiltekna túlkun. Þegar landsyfirvöld hafi val
milli mismunandi leiða við skýringu skuli ávallt kjósa þann
skýringarkost sem kemst næst þeirri túlkun sem lögð er til
grundvallar innan ESB.
51 Að mati ESA öðlast þessi sjónarmið enn meira vægi þegar ljóst er að
þau ákvæði sambandsréttar sem um ræðir muni verða tekin upp í
EES-samninginn og verði hluti af landsrétti EFTA-ríkjanna. Þessu
megi jafna við þá stöðu sem kemur upp innan ESB eftir að tilskipun
hefur verið samþykkt. Þrátt fyrir að aðildarríkjum beri ekki skylda til
að samþykkja neinar ráðstafanir fyrr en að loknu tímabilinu sem

7
8

Sama heimild, 28. mgr.
Sama heimild, 30. mgr.
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prescribed for transposition of the directive, they must refrain from
taking measures liable seriously to compromise the result prescribed
by the directive.9 Reference is also made to Article 3 EEA. It is
therefore incumbent on national authorities not to jeopardise the
possibility of obtaining a paediatric extension by refusing to issue
negative SPCs.
52 Finally, ESA refers to the principle of conform interpretation, which
arises on the day the respective legal act is made part of the EEA
Agreement.10 In ESA’s view, this is in no way affected by the fact that
constitutional requirements were invoked, which merely delays the
binding effect of Joint Committee Decision No 92/2017. Therefore,
ESA submits that, as matters already stand, the national court is in
any event bound to interpret the SPC Regulation in line with the
Paediatric Regulation.
53 ESA proposes that the Court should give the following answer to the
question referred:
Article 13 of [the SPC Regulation] must be interpreted as meaning that
medicinal products can be the object of the grant of a[n] [SPC] where the
period that has elapsed between the date of lodging the basic patent
application and the first marketing authorisation in the [EEA] is less
than five years.

THE COMMISSION
54 The Commission observes that the question whether an SPC can be
granted with a zero or negative duration did not arise before the

9
10

Reference is made to the judgment in Inter-Environnement Wallonie, C-129/96,
EU:C:1997:628, paragraph 45.
Reference is made to Case E-3/15 Liechtensteinische Gesellschaft für Umweltschutz [2015]
EFTA Ct. Rep. 512, paragraph 74.
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mælt er fyrir um til að innleiða tilskipunina, beri þeim að forðast
ráðstafanir sem eru til þess fallnar að stefna yfirlýstu markmiði
tilskipunarinnar í hættu.9 Einnig sé vísað til 3. gr. EES-samningsins.
Landsyfirvöldum beri af þessum sökum að tryggja að ekki sé teflt í
tvísýnu möguleikanum á að öðlast framlengingu fyrir lyf ætluð
börnum með því að hafna að veita viðbótarvottorð með
neikvæðum gildistíma.
52 Loks vísar ESA til meginreglunnar um samræmda túlkun, sem hefur
þýðingu frá þeim degi er viðkomandi lagagerð verður hluti EESsamningsins.10 Að mati ESA hefur ekki áhrif á þessa reglu að
stjórnskipulegir fyrirvarar hafi verið gerðir þar sem þeir fresti
eingöngu bindandi áhrifum ákvörðunar sameiginlegu EESnefndarinnar nr. 92/2017. Þar af leiðandi telur ESA að miðað við
núverandi stöðu mála beri landsdómstól í öllum tilvikum að skýra
reglugerð 1768/92 til samræmis við reglugerð 1901/2006.
53 ESA leggur til að dómstóllinn svari spurningunni sem til hans var
beint á eftirfarandi hátt:
Skýra ber 13. gr. reglugerðar 1768/92 með þeim hætti að hægt sé að gefa
út viðbótarvottorð fyrir lyf þegar tímabilið sem liðið hefur frá því að
umsókn um grunneinkaleyfi var lögð fram þangað til fyrsta markaðsleyfi
innan EES var gefið út er styttra en fimm ár.

FRAMKVÆMDASTJÓRNIN
54 Framkvæmdastjórnin nefnir að álitaefnið um hvort hægt sé að gefa
út viðbótarvottorð með engum eða neikvæðum gildistíma hafi ekki

9
10

Vísað er til dóms í máli Inter-Environnement Wallonie, C-129/96, EU:C:1997:628, 45.
mgr.
Vísað er til máls E-3/15 Liechtensteinische Gesellschaft für Umweltschutz [2015] EFTA Ct.
Rep. 512, 74. mgr.
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introduction of the paediatric extension, as there was simply no use
for a negative SPC before that point in time. This amendment,
introduced by the Paediatric Regulation, gave negative SPCs a
purpose and therefore triggered applications for such SPCs.
55 The Commission submits that the reasoning contained in Merck
Sharp & Dohme was based primarily on an analysis of the SPC
Regulation as such.11 In its view, there is nothing to suggest that this
reasoning should be affected by the existence or absence of the
paediatric extension. The fact that an SPC of negative or zero
duration will have no practical use in the EFTA States prior to the
incorporation of the Paediatric Regulation in EEA law, does not
change the underlying legal analysis of the basic conditions for
entitlement to an SPC. Even if the benefit of a negative SPC can only
materialise later in time via the paediatric extension, it is itself of
value precisely because it grants access to that additional protection.

56 The Commission proposes that the Court should give the following
answer to the question referred:
[The SPC Regulation] should be interpreted as meaning that a medicinal
product can be the object of the grant of an [SPC] where the period that
has elapsed between the date of lodging the basic patent application and
the first marketing authorisation in the EEA is less than five years.
Per Christiansen
      Judge-Rapporteur

11

Reference is made to the judgment in Merck Sharp & Dohme, cited above,
paragraphs 28, 30 and 40.
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vaknað fyrr en kveðið var á um framlengingu fyrir lyf ætluð börnum,
enda hafi viðbótarvottorð með neikvæðum gildistíma einfaldlega
ekki haft tilgang fram að því. Breytingin sem gerð var með reglugerð
1901/2006 hafi gefið viðbótarvottorðum með neikvæðum gildistíma
tilgang og því gefið tilefni til umsókna um slík vottorð.
55 Framkvæmdastjórnin telur að röksemdafærslan í máli Merck Sharp &
Dohme hafi fyrst og fremst byggst á túlkun á reglugerð 1768/92 sem
slíkri.11 Að mati framkvæmdastjórnarinnar bendi ekkert til þess að
möguleikinn á framlengingu fyrir lyf ætluð börnum, eða skortur á
slíkum möguleika, ætti að hafa áhrif á rökstuðninginn. Sú staðreynd
að viðbótarvottorð með neikvæðum eða engum gildistíma hafi ekki
hagnýtt gildi í EFTA-ríkjunum fram til þess tíma er reglugerð
1901/2006 verður hluti EES-réttar hafi ekki áhrif á lagalegu
greininguna sem liggur að baki niðurstöðu um grundvallarskilyrði
þess að öðlast viðbótarvottorð. Jafnvel þótt ávinningurinn af
viðbótarvottorði með neikvæðum gildistíma hafi aðeins
raunverulega þýðingu á síðara tímamarki fyrir tilstilli framlengingar
fyrir lyf ætluð börnum hafi vottorðið gildi í sjálfu sér, einmitt vegna
þess að það veitir aðgang að þessari aukalegu vernd.
56 Framkvæmdastjórnin leggur til að dómstóllinn svari spurningunni
sem til hans var beint á eftirfarandi hátt:
Skýra ætti reglugerð 1768/92 með þeim hætti að hægt sé að gefa út
viðbótarvottorð fyrir lyf þegar tímabilið sem liðið hefur frá því að
umsókn um grunneinkaleyfi var lögð fram þangað til fyrsta markaðsleyfi
innan EES var gefið út er styttra en fimm ár.
Per Christiansen
      Framsögumaður

11

Vísað er til dóms í áður tilvitnuðu máli Merck Sharp & Dohme, 28., 30. og 40. mgr.
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Summary of the Order
1

In order to challenge a decision pursuant to the second paragraph of
Article 36 of the Surveillance and Court Agreement (“SCA”), the
applicant must have standing, either by being the addressee of the
decision, or by demonstrating that it is directly and individually
concerned by the decision. A decision is of individual concern under
Article 36 SCA only if the decision affects a person by reason of
certain attributes that are peculiar to him or if he is differentiated by
circumstances from all other persons and those circumstances
distinguish him individually just as the person addressed by
the decision.

2

The mere fact that a measure examined in a decision may have an
impact on a competitive relationship existing on the relevant market
does not in itself establish standing. It is required that a competitor
is substantially affected by the aid to which the contested
decision relates.

3

Demonstrating a substantial adverse effect on the applicant’s
position on the market may involve factors such as significant
decline in turnover, appreciable financial losses, or a significant
reduction in market share following the grant of the aid in question.
The grant of State aid may also have an adverse effect on the
competitive situation of an operator in other ways, for example by
causing the loss of an opportunity to make a profit or a less
favourable development than would have been the case without
such aid.

4

State aid has been granted to a competitor for the provision of local
scheduled and school bus transport services. However, the aid has
been restricted to transportation within the county of Aust-Agder in
Norway. During the relevant period, the applicant was not active in
the provision of local scheduled and school bus transport services in
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the county of Aust-Agder. Instead, the applicant operated on the
market for express bus services between Oslo and Kristiansand.
5

The mere granting of State aid, which was restricted to a market
different from the one the applicant was competing on during the
relevant period, cannot by itself support a contention that the
applicant’s position on the express bus market has been substantially
affected by the State aid.

6

Consequently, the applicant lacks standing to challenge the
contested decision. The application must thus be dismissed
as inadmissible.
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Order of the Court
22 December 2017
(Absolute bar to proceeding with a case – State aid – Decision to close formal
investigation procedure)

In Case E-1/17,
Konkurrenten.no AS, established in Evje, Norway, represented by Jon
Midthjell, advocate,
— applicant,

«V»
EFTA Surveillance Authority, represented by Carsten Zatschler, Maria
Moustakali and Michael Sánchez Rydelski, members of its Department of
Legal & Executive Affairs, acting as Agents,
— defendant,

supported by
–

the Kingdom of Norway, represented by Dag Sørlie Lund, senior
adviser, Department of Legal Affairs, Ministry of Foreign Affairs,
Elisabeth Eikeland and Ketil Bøe Moen, advocates, Attorney
General’s Office (Civil Affairs), acting as Agents;

–

the County of Aust-Agder (Aust-Agder fylkeskommune), represented
by Bjørnar Alterskjær and Robert Lund, advocates; and

–

Nettbuss AS, established in Oslo, Norway, represented by Olav
Kolstad, advocate, and Camilla Borna Fossem, associate advocate,

— interveners,
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APPLICATION under the second paragraph of Article 36 of the
Agreement between the EFTA States on the Establishment of a
Surveillance Authority and a Court of Justice for the annulment of EFTA
Surveillance Authority Decision No 179/15/COL of 7 May 2015 closing a
formal investigation concerning State aid granted to Nettbuss Sør AS,
which was published in EEA Supplement no. 59/1 to the Official Journal
on 27 October 2016,

The Court
composed of: Carl Baudenbacher, President, Per Christiansen (JudgeRapporteur) and Páll Hreinsson, Judges,
Registrar: Gunnar Selvik,
having regard to the written pleadings of the applicant, the defendant
and the interveners, and the written observations of the European
Commission, (“the Commission”) represented by Lorna Armati and
Antonios Bouchagiar, members of its Legal Service, acting as Agents,
makes the following
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ORDER
I

LEGAL BACKGROUND

1

Article 61(1) of the Agreement on the European Economic Area
(“EEA”) reads:
Save as otherwise provided in this Agreement, any aid granted by EC
Member States, EFTA States or through State resources in any form
whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall,
in so far as it affects trade between Contracting Parties, be incompatible
with the functioning of this Agreement.

2

The second paragraph of Article 36 of the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice (“SCA”) reads:
Any natural or legal person may … institute proceedings before the
EFTA Court against a decision of the EFTA Surveillance Authority
addressed to that person or against a decision addressed to another
person, if it is of direct and individual concern to the former.

3

Protocol 3 SCA sets out the functions and powers of the EFTA
Surveillance Authority (“ESA”) in the field of State aid. Article 1(b)(i)
of Part II of Protocol 3 defines “existing aid” as, inter alia:
all aid which existed prior to the entry into force of the EEA Agreement
in the respective EFTA States, that is to say, aid schemes and individual
aid which were put into effect before, and are still applicable after, the
entry into force of the EEA Agreement;

4

Article 1(c) of Part II of Protocol 3 SCA defines “new aid” as:
... all aid, that is to say, aid schemes and individual aid, which is not
existing aid, including alterations to existing aid;
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5

The first paragraph of Article 19 of the Statute of the Court (“the
Statute”) reads:
A case shall be brought before the Court by a written application
addressed to the Registrar. The application shall contain the applicant’s
name and permanent address and the description of the signatory, the
name of the party or names of the parties against whom the application
is made, the subject matter of the dispute, the form of order sought and
a brief statement of the pleas in law on which the application is based.

6

Article 33(1) of the Rules of Procedure (“RoP”) reads:
An application of the kind referred to in Article 19 of the Statute
shall state:
(a) the name and address of the applicant;
(b) the designation of the party or the parties against whom the
application is made;
(c) the subject-matter of the proceedings and a summary of the pleas in
law on which the application is based;
(d) the form and order sought by the applicant;
(e) where appropriate, the nature of any evidence offered in support.

7

Article 88(2) RoP reads:
The Court may at any time of its own motion, after hearing the parties,
decide whether there exists any absolute bar to proceeding with a case or
declare that the action has become devoid of purpose and that there is
no need to adjudicate on it; ...

II

FACTS

8

Konkurrenten.no AS (“Konkurrenten”) is a privately owned bus
transport operator established in Evje, Norway. Since 2002, it has
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operated an express bus route between Oslo and Kristiansand in
Southern Norway. On that route it competes, inter alia, with
Nettbuss AS (formerly Nettbuss Sør AS, hereinafter “Nettbuss”).
Nettbuss provides local scheduled transport and school bus
transport in the county of Aust-Agder, through which the OsloKristiansand route passes, in addition to its express bus service.
9

In March 2011, Konkurrenten submitted a combined State aid and
public procurement complaint to the EFTA Surveillance Authority
(“ESA”) against Norway. In its complaint, Konkurrenten alleged that
contracts for local bus transport services in the county of Aust-Agder
had been awarded since 2004 without any public tender or other
form of competition, and that unlawful State aid was involved in the
award of these contracts.

10 The part of the complaint concerning public procurement was
followed up by ESA vis-à-vis Norway in a letter of formal notice of
12 October 2011, and in a reasoned opinion of 27 June 2012. ESA
formally closed that case by Decision No 140/16/COL of 29 June 2016.
11 The part of the complaint concerning State aid was communicated to
Norway in November 2011. Following correspondence, ESA decided
by Decision No 60/13/COL of 6 February 2013 (OJ 2013 C 118, p. 4) to
open the formal investigation procedure. During the course of the
procedure, comments and information were received from, inter alia,
the Norwegian authorities, Konkurrenten and Nettbuss.
12 On 7 May 2015, ESA closed the formal investigation procedure by
Decision No 179/15/COL on aid to public bus transport in the County
of Aust-Agder in Norway (OJ 2016 L 292, p. 12) (“the contested
decision”). Articles 1 to 6 of that decision read:
Article 1
The compensation for local scheduled bus transport … and school bus
transport in Aust-Agder in the period from 1994 until today constitutes
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State aid within the meaning of Article 61(1) of the EEA Agreement that
has been granted under an existing aid scheme; and the formal
investigation into it is therefore closed.
Article 2
The payments that Nettbuss Sør AS received outside the remits of the
existing aid scheme referred to in Article 1 from 2004 to 2014 constitute
State aid within the meaning of Article 61(1) of the EEA Agreement
which is incompatible with the functioning of the EEA Agreement.
Article 3
The Norwegian authorities shall take all necessary measures to recover
from Nettbuss Sør AS the aid referred to in Article 2 that was unlawfully
made available to it.
The aid to be recovered shall include interest and compound interest
from the date on which it was at the disposal of the beneficiary until the
date of its recovery. …
Article 4
Recovery shall be effected without delay and in accordance with the
procedures of national law provided that they allow the immediate and
effective execution of the decision.
The Norwegian authorities must ensure that the recovery of aid is
implemented within four months from the date of notification of
this Decision.
Article 5
The Norwegian authorities shall, within two months from the date of
notification of this Decision, submit the following information to
the Authority:
1.

the total amount (principal and recovery interests) to be recovered
from Nettbuss Sør AS;
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2.

to the extent possible, the dates on which the sums to be recovered
were put at the disposal of Nettbuss Sør AS;

3.

a detailed report on the progress made and the measures already
taken to comply with this Decision; and

4.

documents proving that recovery of the unlawful and incompatible
aid from Nettbuss Sør AS is under way (e.g. circulars, recovery
orders issued, etc.).

Article 6
This Decision is addressed to the Kingdom of Norway.
13 The substantive dispute in the present proceedings concerns in
particular the distinction between the aid provided to Nettbuss
within and outside the existing aid scheme, according to the
contested decision. That distinction is addressed, inter alia, in the
following recitals of the contested decision:
(222) The existing aid scheme in place in Aust-Agder provides for local
scheduled and school bus transport in Aust-Agder since before the entry
into force of the EEA Agreement in Norway on 1 January 1994. The
provision of these services are carried out by [inter alia Nettbuss Sør
AS]. The concession contract with Nettbuss Sør AS expired on
31 December 2014. …
…
(225) The legal provisions under the existing aid scheme allow for
compensation to cover the cost of the local scheduled and school bus
transport services in Aust-Agder (minus the ticket revenues for the net
contracts) plus a reasonable profit.
(226) Therefore, only compensatory payments for the provision of the
said services can be part of the existing aid scheme in Aust-Agder,
including payments in excess of losses actually incurred, which are
within the scope of that scheme.
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…
(232) For the period before 2004, the Authority has not identified, on the
basis of the information provided by the Norwegian authorities, any
payments that could be held to fall outside the remit of the existing
aid scheme.
(233) Nevertheless, for the period after 2004 and the introduction of the
ALFA-method [a system for the calculation of compensation for bus
transport services in Norway] (and its indexation as from 2009) the
Authority notes that certain payments were indeed made outside the
existing aid scheme in favour of Nettbuss Sør AS.
…
(236) As the Norwegian authorities have submitted, the ALFA-method is
materially a cost-based model and has been a system based on trust.
Prior to each production year, Nettbuss Sør AS submitted estimated
costs and revenues connected to the public services. Aust-Agder
assumed that the company has also been properly allocating the
revenues between public and commercial services. As the Norwegian
authorities admit, on the basis of the information they lately identified,
this seems not to have been the case.
(237) As mentioned above …, on the basis of the information submitted
by the Norwegian authorities regarding the production of Nettbuss Sør
AS, the production reported deviates from what should have been
reported as production for public service compensation.
(238) According to the production spreadsheets submitted, Nettbuss Sør
AS has been compensated also directly for the company’s commercial
activities. For example, the spreadsheets reveal that Nettbuss Sør AS
has been receiving compensation for late night services, although these
constitute part of the company’s commercial activities. Nettbuss Sør AS
has not objected to the fact that these commercial routes have indeed
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been included in the calculations for compensation under
the ALFA-method.
(239) It is also revealed from the information submitted that Aust-Agder
continued to pay public service compensation for some routes (e.g.
Grimstad-Heggedalen and Heggedalen-Grimstad) although these routes
ceased to operate.
(240) The Authority, moreover, notes that public service compensation
has been paid for routes that are not part of the public service contract
(e.g. the stretch Kilsund-Kitron, Tangen Hisøy-Kitron, Tangen HisøyKilsund and transportation without passengers to the first bus stop for
‘Sørlandsekspressen’, which is the express bus from Kristiansand
to Oslo).
(241) Consequently, all the above compensatory payments for activities
that have wrongly or mistakenly been included in the production
spreadsheets under the ALFA-method have not been based on the legal
provisions and the administrative practice of the existing aid scheme
in Aust-Agder.
(242) …
(243) The Norwegian authorities have submitted production deviations
also in reference to well-defined public service obligations. The Authority
shall assess whether these deviations are made within or outside the
scope of the existing aid scheme.
(244) … Particularly, as it has been reported by the Norwegian
authorities, in reference to the transportation of schoolchildren to and
from swimming lessons and for a specific bus route, it appears that
Nettbuss Sør AS has been receiving compensation from two different
sources at the same time, i.e. the County of Aust-Agder and
the municipalities.
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(245) Also, concerning the production regarding school years and
‘duplication school years’ as well as for school bus services, it has been
reported that Nettbuss Sør AS has been receiving compensation for a
longer period during the year than required, e.g. 51 school weeks
(255 school days) instead of 38 (192 school days).
(246) Additionally, the Norwegian authorities have submitted that some
public transport stretches (no examples of specific routes are provided)
have been shortened without the County’s approval and without having
this reflected in the production spreadsheets for the granting of the
compensation. The Authority is of the view that these production
deviations refer to transport services for which compensation has been
granted on the basis of the existing aid scheme. It cannot thus be
submitted that this alleged overcompensation constitutes new aid
granted outside the boundaries of the scheme. The mere fact that the aid
scheme has been ill-designed to allow for compensation in excess of the
losses actually incurred, but which are within the scope of the aid
scheme, does not render this overcompensation new aid. These
overcompensatory payments therefore remain within the scope of the
existing aid scheme.
14 Finally, recital 280 of the decision contains the following information
concerning the recovery process:
(a) by reducing the costs associated with running the public service
routes 39 and 40, for Nettbuss Sør AS has been provided with direct
cost-savings at the amount of NOK 1 020 000, as estimated by the
Norwegian authorities. This amount, which does not represent
public service compensation, must be recovered with compound
interest calculated from the date the amount remained at the
disposal of the company in order to benefit the airport shuttle bus
service, i.e. October 2013;
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(b) recovery is ordered only from production deviating from what
should have been reported as production for public service
compensation under the ALFA-method. That said, the following
cases fall within the recovery order:
(i)

direct payments for transport services that have not been
defined as services of general economic interest (e.g.
commercial services);

(ii) direct payments for other transport services that are not the
subject of the concession contracts signed (e.g. certain
routes); and
(iii) direct payments for public transport services that used to be
part of the existing aid scheme but have long ceased to exist.
(c) The Authority concludes that the amounts to be recovered shall
reflect the number of actual deviated kilometres over the period
1 January 2004 till the expiry of the contract on 31 December 2014,
taking into account the cost calculation principle determined by the
ALFA-method. Any revenue from public as well as commercial
activities that was paid back to the County shall be deducted from
the total recoverable amount. Compound interest shall apply from
the date the aid was paid out to Nettbuss Sør AS.
15 On 7 July 2015, the Norwegian authorities notified ESA of the
recovery process in accordance with Article 5 of the contested
decision. The notification enclosed a letter of 29 June 2015 from the
County of Aust-Agder to Nettbuss. Based on production data
supplied by Nettbuss, a recovery claim of NOK 99 453 890, of which
NOK 19 015 927 constituted interest and compound interest
calculated until 31 August 2015, was made against Nettbuss.
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16 The County and Nettbuss had diverging views on how to interpret
the contested decision and Nettbuss objected to the recovery claim.
In its view, a substantial part of the claim related to payments made
within the existing aid scheme as set out in ESA’s decision. No
recovery took place at that time. On 25 September 2015,
Konkurrenten filed a new complaint with ESA concerning a failure by
Norway to fulfil its obligations to recover aid according to the
contested decision.
17 By a letter of 6 October 2015, the Norwegian Government asked ESA
to clarify how the contested decision should be understood. In its
letter of response, dated 26 October 2015, ESA confirmed that the
correct understanding was that overcompensatory payments outside
the existing aid scheme should be recovered. However, ESA
explained that certain deductions from the recovery claim should be
made, in particular, as mentioned in recitals 244 to 246 of the
contested decision. The Norwegian authorities entrusted the County
to ensure recovery from Nettbuss and, in particular, to re-calculate
the recoverable amount.
18 The compensation model for the relevant years was based on the
difference between estimated annual costs and income. Routes were
not compensated individually but reflected in the amount granted
for the total annual production. Determining the extent to which
unlawful State aid had actually been made available to Nettbuss, as a
result of erroneous registration, required new assessments of
Nettbuss’s registered costs and income for the relevant years.
19 Based on its re-examination, the County of Aust-Agder estimated
the recoverable amount under the contested decision to be
NOK 4 782 613, including interest. Nettbuss agreed to pay the County
of Aust-Agder an amount of NOK 5 million towards the recovery and
also to allow for possible minor adjustments based on further quality
checks. The agreement between the County and Nettbuss was
formalised on 8 September 2016.
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III PROCEDURE AND FORMS OF ORDER SOUGHT
20 By an application registered at the Court on 11 January 2017,
Konkurrenten brought an action against ESA, requesting the
Court to:
1.

Annul ESA decision no. 179/15/COL dated 7 May 2015; and

2.

Order the defendant and any intervener to pay the costs.

21 The application for annulment of the contested decision rests on
three pleas in law. First, ESA should have classified all
overcompensation to Nettbuss as having been granted outside the
scope of the existing aid scheme. Second, ESA has failed to state
reasons as required by Article 16 SCA by describing in vague and
confusing terms how the contested decision classified the various aid
that Nettbuss received as falling inside or outside of an existing aid
scheme. Third, ESA has infringed the duty to conduct a diligent and
impartial investigation into whether the existing aid scheme was
altered by the State in 1994 and has become a new aid scheme.
22 On 20 March 2017, ESA lodged its defence, requesting the Court to:
1.

Dismiss the Application as inadmissible.

2.

Alternatively, to dismiss the Application as unfounded.

3.

Order the Applicant to pay the costs of the proceedings.

23 The time limit for submitting a reply was set as 24 April 2017. Upon
an application from Konkurrenten, the President extended that time
limit to 8 May 2017. On that date, Konkurrenten submitted its reply
to ESA’s defence. On 15 June 2017, ESA submitted its rejoinder. On
24 May 2017, the Commission submitted written observations.
24 On 19 April 2017, the Kingdom of Norway and the County of AustAgder, and on 20 April, Nettbuss, filed applications to intervene in
support of ESA. On 5 and 9 May 2017, respectively, ESA and
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Konkurrenten submitted written observations on the applications to
intervene. By three orders of 12 July 2017, the President granted
Norway, the County of Aust-Agder and Nettbuss leave to intervene.
25 On 11 August 2017, Norway, the County of Aust-Agder and Nettbuss
lodged their statements in intervention. The interveners request the
Court to rule in favour of the order sought by ESA. In particular, they
all argue that Konkurrenten lacks standing pursuant to Article 36
SCA to challenge the contested decision.
26 The time limit for submitting a reply to the statements in
intervention was set as 8 September 2017. Upon an application from
Konkurrenten, the President extended that time limit to
22 September 2017. On that date, Konkurrenten submitted its reply
to the statements in intervention.
27 On 16 October 2017, the Court of its own motion invited ESA to
submit observations on the issue of Konkurrenten’s legal standing to
challenge the contested decision.
28 In a letter of 26 October 2017, ESA submitted that Konkurrenten
lacks standing and has failed to demonstrate a legal interest in the
case. Konkurrenten also responded to the Court’s letter and
submitted that it should be given an opportunity to comment on
ESA’s objections.
29 Subsequently, the Court invited Konkurrenten and the interveners to
submit comments. The interveners submitted their comments and
maintained their positions. Konkurrenten also submitted its
comments, contesting ESA’s view and requested the Court to grant it
an opportunity to examine and comment on the final observations
submitted by the interveners.
30 In a final letter, the Court invited Konkurrenten to comment.
Konkurrenten submitted its comments on 21 November 2017,
maintaining in essence its previous submissions on the issue.

1004

Case E-1/17

IV ADMISSIBILITY
INTRODUCTORY REMARKS
31 In order to challenge a decision pursuant to the second paragraph of
Article 36 SCA, the applicant must have standing, either by being the
addressee of the decision, or by demonstrating that it is directly and
individually concerned by the decision. Moreover, natural or legal
persons may bring an action for annulment only insofar as they can
establish that they have a legal interest in the annulment of a
decision (compare the judgment in Mory and Others v Commission,
C-33/14 P, EU:C:2015:609, paragraph 55).
32 Under Article 88(2) RoP, the Court may at any time of its own
motion, after hearing the parties, decide whether there exists any
absolute bar to proceeding with a case. Consequently, the
requirements of an applicant’s legal standing and legal interest are
matters of public policy which must be examined by the Court of its
own motion (compare also the judgment in Matra v Commission,
C-225/91, EU:C:1993:239, paragraphs 10 to 13).
33 The Court will first address the admissibility issue raised by ESA
concerning Konkurrenten’s failure to state its address in
the application.

THE REQUIREMENTS OF ARTICLE 33 ROP
ARGUMENTS SUBMITTED TO THE COURT
34 ESA submits that the application is inadmissible because it does not
contain the applicant’s address as required by Article 19(1) of the
Statute and Article 33(1)(a) RoP. The application merely indicates
that Konkurrenten is “established in Evje, Norway”. ESA argues that
is not sufficient that the current address may possibly be derived
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from an annex to the application. Any other approach would lead to
the result that also other essential elements, such as the pleas in law
relied upon or the form of order sought, could be included in an
annex rather than being set out in the application itself, which would
clearly be undesirable. ESA notes that although the certificate of
incorporation and power of attorney, as supplied to the Court, might
contain Konkurrenten’s address, it is noted that these documents
have not been served on the defendant.
35 In further support of the plea, ESA submits, first, that there is no
hierarchy between the various requirements set out in Article 33(1)
(a) to (e) RoP. That list reproduces an enumeration contained in
Article 19 of the Statute, which can only be amended by the
Governments of the EFTA States. Second, in practice, only the
indication of the address will reliably identify an individual applicant
unambiguously. Third, the applicant’s address will in a number of
circumstances be essential to the exercise of both procedural and
substantive rights of the defendant and other parties. Fourth, it is
elementary for any lawyer to be aware of the address of their client.
Fifth, the admissibility of cases brought before the Court is a
question of public order that the Court is bound to examine of its
own motion and thus does not need to be raised by the defendant.
36 ESA submits that a failure to comply with the requirements set out
in Article 33(1) is fatal to the admissibility of an application and
cannot be cured or rectified retroactively.
37 Konkurrenten submits that its permanent seat is stated in the
application, in accordance with Article 33(1)(a) RoP. Moreover, the
application contains a certified copy of Konkurrenten’s certificate of
incorporation and a power of attorney, as required by Article 33(5)(a)
and (b) RoP. Finally, the application contains an address for service
in accordance with Article 33(2) RoP. The application satisfies these
legal requirements on the same basis as Konkurrenten’s previous
applications before the Court. The application is therefore clearly
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admissible (reference is made to the order in Federación de Cofradías
de Pescadores de Guipúzcoa and Others v Council, T-54/00 and T73/00,
EU:T:2001:224, paragraphs 27 to 29).

FINDINGS OF THE COURT
38 Article 19 of the Statute, as implemented in Article 33(1)(a) RoP,
provides that an application to the Court shall contain, inter alia, the
name and address of the applicant.
39 The application in the present case states that Konkurrenten is
established in Evje, Norway. The complete address is included in a
certificate of incorporation attached to the application. For
comparison, the Court notes that in its judgment in Kernkraftwerke
Lippe-Ems v Commission, C-161/97 P, EU:C:1999:193, paragraphs 53
and 55, the Court of Justice of the European Union (“ECJ”) found that
the appellant’s address could be derived from the General Court’s
judgment, which was annexed to the appeal. Thus, the irregularity
was not so substantial as to make the appeal formally inadmissible.
The procedural requirement in Article 33(1)(a) RoP is substantially
identical to that of appeal proceedings at the ECJ. There is no reason
to apply this formal requirement more strictly in the present case.
Consequently, the application cannot be held inadmissible on
this basis.

LEGAL STANDING PURSUANT TO ARTICLE 36 SCA
ARGUMENTS SUBMITTED TO THE COURT
40 Konkurrenten submits that it has legal standing to challenge the
contested decision. Konkurrenten is directly concerned by the
contested decision because State aid was distributed to Nettbuss in a
period during which the two companies were direct competitors
(reference is made, inter alia, to the judgments in Cofaz and Others v
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Commission, C-169/84, EU:C:1986:42, paragraph 30; and Scuola
Elementare Maria Montessori v Commission, T-220/13, EU:T:2016:484,
paragraph 41).
41 Moreover, Konkurrenten maintains that it is individually concerned
because it belongs to a closed class of operators that can no longer be
expanded after the adoption of the contested decision. The aid was
distributed to Nettbuss from 2004 to 2014. During this period
Konkurrenten and another operator were the only competitors of
Nettbuss in the market for express bus services between
Kristiansand and Oslo (reference is made, inter alia, to the judgments
in Belgium and Forum 187 v Commission, C-182/03 and C-217/03,
EU:C:2006:416, paragraph 60, and Commission v Koninklijke Friesland
Campina, C519/07 P, EU:C:2009:556, paragraph 54).
42 Konkurrenten rejects the view of the Norwegian Government that
the closed category test only applies to aid measures of general
application. Furthermore, Konkurrenten argues that the contested
decision does in fact concern an aid scheme of general application, as
is apparent from Konkurrenten’s third plea. Konkurrenten also
rejects ESA’s view that Konkurrenten does not belong to a
closed class.
43 In the alternative, Konkurrenten submits that it is individually
concerned because its market position has been substantially
affected by the contested aid (reference is made, inter alia, to the
judgments in Spain v Commission, C-525/04 P, EU:C:2007:698,
paragraphs 34, 35 and 37 to 39, and British Aggregates Association v
Commission, C-487/06 P, EU:C:2008:757, paragraph 53).
44 Konkurrenten maintains that in 2002 it was the first operator to
challenge Nettbuss’s monopoly of the Oslo-Kristiansand route.
Nettbuss responded to this competition by rapidly increasing its
weekly departures, which forced Konkurrenten to offer a comparable
schedule on its competing route. The market now suffers from a
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significant overcapacity, which has resulted in extremely low
profitability. From 2004 to 2014, Konkurrenten’s average profit
margin was a negative 1.04 per cent. During most of that period, the
contested aid was Nettbuss’ main source of income. The financial
hardship was made worse by the fact that Nettbuss was allowed to
use local routes financed by the County as feeding buses to connect
passengers with Nettbuss’s departures on the express route, whereas
Konkurrenten had to finance its own feeding buses to compete
with Nettbuss.
45 Konkurrenten submits that it has discharged its burden of proof so
as to place the onus on the opposite side to offer any rebuttal
evidence and a credible alternative explanation as to how Nettbuss
was able to make significant capacity increases on the express bus
market as soon as its monopoly was challenged by Konkurrenten. No
such evidence has been presented.
46 In any event, Konkurrenten contends that it has standing pursuant
to the fundamental right to effective judicial protection under EEA
law and Article 6 of the European Convention on Human Rights
(“ECHR”), because it has no other venue to challenge the validity of
the contested decision (reference is made to Case E-15/10 Posten
Norge v ESA [2012] EFTA Ct. Rep. 246, paragraph 86).
47 Konkurrenten argues that the advisory opinion procedure in
Article 34 SCA does not provide an indirect venue for a validity
review of an ESA decision through a national court. Advisory
opinions are not binding, there is no obligation for national courts of
last resort to request an advisory opinion from the Court, and the
Court has not been empowered by the SCA to annul an ESA decision
in an advisory opinion. The reasons upon which the ECJ has relied to
justify a restrictive test for individual concern, therefore do not apply
to the EFTA pillar (reference is made, inter alia, to the judgment in
Unión de Pequeños Agricultores v Council, C50/00 P, EU:C:2002:462,
paragraphs 38 to 40).
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48 Konkurrenten adds that there is no reason to assume that there is
less need for legal scrutiny of ESA’s decisions than those of the
Commission in State aid cases. Consequently, denying Konkurrenten
standing in this case would result in a complete denial of access to
justice and also run counter to the interests of genuine reciprocity
and homogeneity.
49 ESA, Norway, the County of Aust-Agder and Nettbuss submit that
Konkurrenten is not individually concerned by the contested
decision. Konkurrenten has not demonstrated how its circumstances
distinguish it in a similar way to the undertaking in receipt of the
aid, nor has it produced any evidence to the effect that its market
position has been substantially affected by the contested aid. There
is nothing to suggest that there has been any cross-subsidisation
between the local scheduled and school bus transport and Nettbuss’s
express bus operations. The allegations concerning overcapacity on
the express bus market, low profit margin and Nettbuss’s use of
feeding buses for its express route in the relevant period, are not
sufficient to demonstrate that the contested aid has had a substantial
effect on Konkurrenten’s market position (reference is made, inter
alia, to Cases E-19/13 Konkurrenten.no v ESA [2015] EFTA Ct. Rep. 52,
paragraphs 93 to 105; E-7/16 Míla v ESA [2016] EFTA Ct. Rep. 903,
paragraphs 29 to 32; and the judgment in Mory and Others v
Commission, cited above, paragraphs 97, 98 and 100).
50 Nettbuss further contends that Konkurrenten is not directly
concerned by the contested decision, as it is not active on the market
for which the aid was granted, namely the market for local scheduled
and school bus transport in Aust-Agder.
51 Norway adds that the contested decision does not concern aid
measures of general application. Therefore, it is not sufficient to
belong to a closed class of operators that can no longer be extended
(reference is made to the judgments in Belgium and Forum 187 v
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Commission, cited above, paragraph 58, and Commission v Koninklijke
Friesland Campina, cited above, paragraph 52).
52 ESA argues that it is questionable whether Konkurrenten actually
belongs to a closed category. Furthermore, even if Konkurrenten did
belong to such a closed category this would not discharge it from its
obligation to demonstrate an adverse effect on its market position.
53 Norway and Nettbuss reject the view that Konkurrenten has
standing pursuant to the fundamental right to effective judicial
protection in EEA law and Article 6 ECHR. The right to a fair trial
does not establish an unconditional right of access to court with any
claim and without any limitations. The concept of locus standi is a
common feature of most legal systems, including the EU and the EEA
legal systems, and is clearly not in breach of the right to a fair trial.
Norway adds that the fact that national courts in EFTA States are not
obliged to refer questions of interpretation to the Court and that
Article 34 SCA only provides for advisory opinions, cannot alter
this conclusion.
54 The County of Aust-Agder supports the Commission’s position
on standing.
55 The Commission submits that despite the formal differences between
the EFTA and the EU systems of judicial review of State aid decisions,
the two systems provide in essence an equivalent level of effective
judicial protection. Therefore, the Commission submits that the
Court should interpret the admissibility condition of individual
concern as it is interpreted by the ECJ.

FINDINGS OF THE COURT
56 Pursuant to the second paragraph of Article 36 SCA, a natural or
legal person may institute proceedings against a decision addressed
to another person only if the decision is of direct and individual
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concern to the former. Since the contested decision is addressed to
Norway, it must be examined whether it is of direct and individual
concern to Konkurrenten.
57 Case law has established that a decision is of individual concern
under Article 36 SCA only if the decision affects a person by reason
of certain attributes that are peculiar to him or if he is differentiated
by circumstances from all other persons and those circumstances
distinguish him individually just as the person addressed by the
decision (see Case E-7/16 Míla v ESA, cited above, paragraph 27 and
case law cited).
58 That an applicant was the originator of the complaint which led to
the opening of the formal examination procedure and that its views
were heard and the fact that the conduct of that procedure, was
largely determined by its observations are factors which are relevant
to the assessment of locus standi (see, Konkurrenten.no v ESA, cited
above, paragraph 97).
59 However, the mere fact that a measure examined in a decision may
have an impact on a competitive relationship existing on the
relevant market does not in itself establish standing. It is required
that a competitor is substantially affected by the aid to which the
contested decision relates. That Konkurrenten is in a competitive
relationship with Nettbuss does therefore not satisfy the requirement
that Konkurrenten’s market position is substantially affected.
Konkurrenten must also demonstrate the extent of the detriment to
its market position as a result of the alleged aid (see Míla v ESA, cited
above, paragraphs 29 to 31 and case law cited).
60 Demonstrating a substantial adverse effect on the applicant’s
position on the market may involve factors such as significant
decline in turnover, appreciable financial losses, or a significant
reduction in market share following the grant of the aid in question.
The grant of State aid may also have an adverse effect on the
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competitive situation of an operator in other ways, for example by
causing the loss of an opportunity to make a profit or a less
favourable development than would have been the case without such
aid (see Míla v ESA, cited above, paragraph 32 and case law cited, and
compare the judgment in British Aggregates v Commission,
C-487/06 P, EU:C:2008:757, paragraph 53).
61 In the present case, it is undisputed that State aid has been granted
to Nettbuss for the provision of local scheduled and school bus
transport services. However, the aid has been restricted to
transportation within the county of Aust-Agder. During the relevant
period, Konkurrenten was not active in the provision of local
scheduled and school bus transport services in the county of AustAgder. Instead, Konkurrenten operated on the market for express bus
services between Oslo and Kristiansand.
62 Accordingly, Konkurrenten and Nettbuss were direct competitors on
this express bus route only during the relevant period of 2004 to
2014. Only part of that route passes through Aust-Agder.
Nevertheless, Konkurrenten contends that it is directly and
individually concerned by the contested decision because the aid
enabled Nettbuss to increase its weekly departures on the express
bus market, which substantially affected Konkurrenten’s position in
that market. In support of its contention, Konkurrenten has
submitted timetables for the different operators on the OsloKristiansand route for the relevant period, showing an increase in
weekly departures allegedly resulting in overcapacity on that route.
Moreover, Konkurrenten has submitted its annual reports for the
period 2004 to 2014, showing an average negative profit margin of
1.04 per cent, allegedly as a result of that overcapacity.
63 The fact that Nettbuss increased its departures on the express bus
route in the relevant period does not prove that Nettbuss used State
aid to finance that increase. The mere granting of State aid, which
was restricted to a market different from the one Konkurrenten was
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competing on during the relevant period, cannot by itself support a
contention that Konkurrenten’s position on the express bus market
has been substantially affected by the State aid. The argument of
overcapacity and Konkurrenten’s negative profit margin do not alter
this result. Therefore, Konkurrenten has not sufficiently
demonstrated that the contested decision is of direct and individual
concern to it, as required by Article 36 SCA.
64 As regards Konkurrenten’s submission that it has standing in any
event pursuant to its fundamental right to effective judicial
protection, the Court notes that the requirements of standing are a
recognised part of a judicial procedure. Konkurrenten has not
presented any argument that could persuade the Court to conclude
that the application of the requirements of Article 36 SCA is in the
present case in breach of the fundamental right to effective judicial
protection under EEA law, as interpreted in light of the ECHR.
65 Consequently, the Court concludes that Konkurrenten lacks standing
to challenge the contested decision. The application must thus be
dismissed as inadmissible. In light of this conclusion, there is no
need to address whether Konkurrenten has a legal interest in
bringing proceedings.

V

COSTS

66 Under Article 66(2) RoP, the unsuccessful party is to be ordered to
pay the costs if they have been applied for in the successful party’s
pleadings. Since ESA has requested that Konkurrenten be ordered to
pay the costs, the latter has been unsuccessful, and none of the
exceptions in Article 66(3) RoP apply, Konkurrenten must be ordered
to pay the costs. The County of Aust-Agder and Nettbuss have
intervened in support of the successful party and have requested
that Konkurrenten be ordered to pay the costs. Konkurrenten must
therefore also pay the costs of these interveners. Norway, which has
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also intervened, bears its own costs pursuant to Article 66(4) RoP.
The costs incurred by the Commission, which has submitted written
observations, are not recoverable.

On those grounds,

The Court
Hereby orders:
1.

The application is dismissed as inadmissible.

2.

Konkurrenten.no AS is to bear its own costs, and the costs
incurred by the EFTA Surveillance Authority, the County of
Aust-Agder and Nettbuss AS.

3.

The Kingdom of Norway bears its own costs.
Carl Baudenbacher

Per Christiansen

Páll Hreinsson

Luxembourg,
22 December 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Order of the President
12 July 2017
(Intervention – Application by the Government of the Kingdom of Norway
– eEFTACourt)

In Case E-1/17,
Konkurrenten.no AS, established in Evje (Norway),
represented by Jon Midthjell, advokat,
— applicant,

«V»
EFTA Surveillance Authority,
represented by Carsten Zatschler, Maria Moustakali and Michael Sánchez
Rydelski, Members of the Legal & Executive Affairs Department, acting
as Agents,
— defendant,

APPLICATION pursuant to the second paragraph of Article 36 of the
Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice seeking the annulment of
the EFTA Surveillance Authority’s decision No 179/15/COL of 7 May 2015,
closing a formal investigation concerning State aid granted to Nettbuss
Sør AS,
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The President
makes the following

Order
I

BACKGROUND

1

Konkurrenten.no AS (“Konkurrenten” or “the applicant”) is a
privately owned company owned by Olto Holding AS, which operates
an express bus service between Oslo and Kristiansand (Norway).
Nettbuss Sør AS (“Nettbuss Sør”) was the applicant’s main
competitor in the express bus market for the same route
between 2004-2014.

2

Nettbuss Sør AS (formerly Aust-Agder Trafikkselskap AS) was
established in 1986 and was owned jointly by the County of AustAgder and NSB AS, the State-owned national rail operator. On
1 September 1988, NSB AS established a new division, NSB Biltrafikk
which acquired full ownership of Aust-Agder Trafikkselskap AS from
the county. NSB Biltrafikk was reconstituted as a limited liability
company on 29 November 1996 and was renamed Nettbuss AS on
10 February 2000. Nettbuss Sør operated as a wholly-owned
subsidiary until 16 December 2015 when it merged with its parent
company, Nettbuss.

II

FACTS AND PROCEDURE

3

On 23 March 2011, the applicant filed a combined State aid and
public procurement complaint against Norway, contending that the
County of Aust-Agder had, since 2004, awarded contracts for the
provision of local bus services to Nettbuss Sør in excess of
NOK 1 billion (approximately EUR 125 million) without any public
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tender or any other form of competition. This led the EFTA
Surveillance Authority (“the defendant” or “ESA”) to open two
separate investigations: one on public procurement issues (ESA cases
No 69548 and 69656) and another on State aid issues (ESA cases
No 69694 and 73321).
4

The public procurement part of the complaint resulted in ESA
issuing a letter of formal notice to Norway on 12 October 2011, which
led to the adoption of a reasoned opinion against Norway on
27 June 2012.

5

On 10 November 2011, ESA sent to the Norwegian authorities the
State aid complaint it had received from Konkurrenten, requesting
information from them. Subsequently, there was a series of
correspondence between ESA and the Norwegian authorities,
requesting and receiving additional information, ending on
18 January 2013.

6

On 6 February 2013, by way of ESA Decision No. 60/13/COL, ESA
opened a formal investigation into the State aid matter. The
Norwegian authorities and Konkurrenten responded to the opening
decision by way of letters dated 5 April 2013 and 23 May 2013,
respectively. On 21 and 26 June 2013, ESA sent to the Norwegian
authorities the comments from Konkurrenten and two other
interested parties, including Nettbuss Sør. The Norwegian
authorities responded by letter of 12 August 2013. There followed a
series of letters between ESA and the Norwegian authorities
requesting and receiving further information and clarifications from
17 December 2013 to 22 December 2014.

7

On 7 May 2015, ESA issued Decision No. 179/15/COL of 7 May 2015
(“the contested decision”). The operative part of the contested
decision reads as follows:
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“Article 1
The compensation for local scheduled bus transport (including the
financing of the ATP project) and school bus transport in Aust-Agder
in the period from 1994 until today constitutes state aid within the
meaning of Article 61(1) of the EEA Agreement that has been granted
under an existing aid scheme; and the formal investigation into it is
therefore closed.
Article 2
The payments that Nettbuss Sør AS received outside the remits of
the existing aid scheme referred to in Article 1 from 2004 to 2014
constitute state aid within the meaning of Article 61(1) of the EEA
Agreement which is incompatible with the functioning of the
EEA Agreement.
Article 3
The Norwegian authorities shall take all necessary measures to
recover from Nettbuss Sør AS the aid referred to in Article 2 that was
unlawfully made available to it.
The aid to be recovered shall include interest and compound interest
from the date on which it was at the disposal of the beneficiary until
the date of its recovery. Interest shall be calculated on the basis of
Article 9 of the EFTA Surveillance Authority Decision No 195/04/COL
as amended by EFTA Surveillance Authority Decision No 789/08/COL
of 17 December 2008.
Article 4
Recovery shall be effected without delay and in accordance with the
procedures of national law provided that they allow the immediate
and effective execution of the decision.
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The Norwegian authorities must ensure that the recovery of aid is
implemented within four months from the date of notification of
this Decision.
Article 5
The Norwegian authorities shall, within two months from the date of
notification of this Decision, submit the following information to
the Authority:
1.

The total amount (principal and recovery interests) to be
recovered from Nettbuss Sør AS;

2.

To the extent possible, the dates on which the sums to be
recovered were put at the disposal of Nettbuss Sør AS;

3.

A detailed report on the progress made and the measures
already taken to comply with this Decision; and

4.

Documents proving that recovery of the unlawful and
incompatible aid from Nettbuss Sør AS is under way (e.g.
circulars, recovery orders issued etc).

Article 6
This Decision is addressed to the Kingdom of Norway.
Article 7
Only the English version of this Decision is authentic.”
8

By letter of 7 July 2015, in accordance with Article 5 of the contested
decision, the Norwegian authorities informed the defendant that the
total amount of unlawful aid granted to Nettbuss Sør was
NOK 99 453 890. The letter set out how the sum had been calculated.

9

On 7 September 2015, the time limit set out in Article 4 of the
contested decision for Norway to recover the unlawful aid expired.
Recovery had not taken place.
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10 On 25 September 2015, the applicant filed a new complaint with the
defendant concerning the failure of the Norwegian authorities to
comply with the contested decision and the recovery obligation
pursuant to Article 14(3) of Part II of Protocol 3 to the Agreement
between the EFTA States on the establishment of a Surveillance
Authority and a Court of Justice (“SCA”). Konkurrenten called on
ESA to bring Norway before the Court under the fast-track procedure
in Article 1(2) of Part I and Article 23(1) of Part II of Protocol 3 SCA.
11 On 6 October 2015, the Norwegian authorities wrote to ESA asking
for a clarification of the contested decision, attaching a letter written
by the County of Aust-Agder.
12 On 26 October 2015, ESA replied to that letter. It states:
“In conclusion, the following overcompensatory payments shall be
deducted from the recovery claim:
i.

Transportation of schoolchildren to and from swimming lessons
and for a specific bus route (paragraph 244);

ii.

Production regarding school years and ‘duplication school
years’, as well as for school bus services (paragraph 245); and

iii. Shortening of stretches without the County’s approval
(paragraph 246).”
13 On 12 November 2015, the Norwegian authorities wrote to ESA. They
noted that “in order to comply with the Authority’s demarcation of
the new aid measures, the Norwegian authorities will have to
recalculate the amount to be recovered, and present a significantly
reduced claim to Nettbuss”. They further noted that it would not be
possible, in the circumstances, to implement the recovery order by
26 November 2015.
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14 On 8 September 2016, the County of Aust-Agder and Nettbuss AS
(“Nettbuss”) entered into a settlement agreement, whereby Nettbuss
agreed to repay NOK 5 million (approximately EUR 625 000).
15 On 11 January 2017, the applicant lodged an application pursuant to
the second paragraph of Article 36 SCA. The applicant considers that
the contested decision has left intact virtually all State aid received
by Nettbuss Sør from the County of Aust-Agder, during a 10-year
period from 2004-2014. The applicant relies on three pleas in law and
submits that the contested decision conflicts with the definitions
specified in Article 1(b)(i) and 1(c) of Part II to Protocol 3 SCA, and
infringes the duty to state reasons as required by Article 16 SCA and
the duty to conduct a diligent and impartial investigation. Therefore,
the applicant requests the Court to order as follows:
1.

Annul ESA decision no. 179/15/COL dated 7 May 2015; and

2.

Order the defendant and any intervener to pay the costs.

16 On 20 March 2017, the defendant lodged its statement of defence.
The defendant asserts that the application does not meet formal
requirements set out in Article 19 of the Statute of the Court (“the
Statute”) and Article 33 of the Rules of Procedure (“RoP”) and
opposes the three pleas in law relied on by the applicant. The
defendant requests the Court to:
1.

Dismiss the Application as inadmissible.

2.

Alternatively, to dismiss the Application as unfounded.

3.

Order the Applicant to pay the costs of the proceedings.

17 On 5 April 2017, the applicant requested an extension of time to
submit the reply from 24 April 2017 to 8 May 2017.
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18 On 11 April 2017, the Registrar wrote to the applicant company
informing it that, pursuant to Article 78 RoP, the President had
granted an extension of the time limit for submitting a reply to
8 May 2017.
19 On 19 April 2017, the Government of Norway submitted an
application for leave to intervene.
20 Also on 19 April 2017, the County of Aust-Agder submitted an
application for leave to intervene.
21 On 21 April 2017, Nettbuss AS submitted an application for leave
to intervene.
22 On 25 April 2017, the present application to intervene was served on
the parties in accordance with Article 89(2) RoP.
23 On 5 May 2017, ESA submitted comments on the applications for
leave to intervene lodged by the Norwegian Government, the County
of Aust-Agder and Nettbuss.
24 On 8 May 2017, the applicant submitted its reply.
25 On 9 May 2017, the applicant submitted comments on the
applications for leave to intervene lodged by the County of AustAgder and Nettbuss.
26 On 24 May 2017, the European Commission (“the Commission”)
submitted written observations pursuant to Article 20 of the Statute.

III APPLICATION TO INTERVENE
27 On 19 April 2017, the Norwegian Government sought leave to
intervene pursuant to Article 36 of the Statute and Article 89 of
the RoP.
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28 The Norwegian Government submits that, as notice of the
application was published in the Official Journal of the European
Union on 9 March 2017, its application to intervene is timely.
29 The Norwegian Government wishes to support the following forms
of order sought by the defendant, namely, the defendant’s request for
the Court to:
1.

Dismiss the Application as inadmissible.

2.

Alternatively, to dismiss the Application as unfounded.

30 In relation to the requirement, pursuant to Article 89(1)(d) RoP, for
an address for service at the place where the Court has its seat, the
Norwegian Government states that it does not have an address for
service in Luxembourg and requests the Court to serve documents
either to the address of its Agent, Mr Dag Sørlie Lund, at the
Ministry of Foreign Affairs in Oslo, and/or via e-EFTA Court.

IV OBSERVATIONS OF THE PARTIES
31 On 25 April 2017, the application to intervene was served on the
parties in accordance with Article 89(2) RoP.
32 On 5 May 2017, the defendant stated that it welcomes the Kingdom of
Norway’s application, noting that the latter, as an EEA State, is
entitled to intervene as of right in the present proceedings pursuant
to the first paragraph of Article 36 of the Statute. The defendant has
no specific observations on the application to intervene.
33 The applicant did not submit any comments on Norway’s application
for leave to intervene.
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V

LAW

34 Pursuant to the first paragraph of Article 36 of the Statute, any EFTA
State, the EFTA Surveillance Authority, the European Union and the
European Commission may intervene in cases before the Court.
35 Article 89(1) RoP provides that an application to intervene must be
made within six weeks of the publication of the notice referred to in
Article 14(6) RoP. Notice of the action was published on 9 March 2017
in the EEA Section of the Official Journal of the European Union.
Accordingly, the time limit for submission of an application to
intervene was 20 April 2017.
36 The present application to intervene was lodged at the Court’s
Registry on 19 April 2017, and is therefore timely.
37 Article 89(1)(d) RoP requires that an application for intervention
shall contain the intervener’s address for service at the place where
the Court has its seat. Article 89(1) RoP specifies further that Articles
32 and 33 RoP shall apply.
38 Article 6 of the Decision of the Court on the lodging and service of
procedural documents by means of e-EFTA Court (the “Decision”)
provides that procedural documents shall be served on the parties’
representatives by means of e-EFTA Court where they have expressly
accepted this method of service or, in the context of a case, where
they have consented to this method of service by lodging a
procedural document by means of e-EFTA Court (see the Order of
the President of 31 March 2017 in Case E-12/16 Marine Harvest ASA v
EFTA Surveillance Authority, not yet reported, paragraphs 16 to 19).
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39 In the present case, the Norwegian Government is represented by
three agents: Mr Dag Sørlie Lund, Ms Elisabeth Eikeland and Mr Ketil
Bøe Moen. It is sufficient to note that Mr Dag Sørlie Lund has
registered for e-EFTA Court and therefore expressly accepted this
method of service, as provided for in Article 6 of the Decision.
Consequently, all procedural documents, including judgment and
orders, may be served via eEFTA Court on the Norwegian
Government in the present case.
40 In light of the above, the Kingdom of Norway is granted leave to
intervene in the case in support of the first two parts of the form of
order sought by the defendant.

1026

Case E-1/17

On those grounds,

The President
hereby orders:
1.

The Kingdom of Norway is granted leave to intervene in Case
E-1/17 in support of the first two parts of the form of order
sought by the defendant and shall receive a copy of every
document served on the parties.

2.

Costs are reserved.
Luxembourg,
12 July 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Order of the President
12 July 2017
(Intervention – Interest in the result of the case – Application by the County
of Aust-Agder)

In Case E-1/17,
Konkurrenten.no AS, established in Evje (Norway),
represented by Jon Midthjell, advokat,
— applicant,

«V»
EFTA Surveillance Authority,
represented by Carsten Zatschler, Maria Moustakali and Michael Sánchez
Rydelski, Members of the Legal & Executive Affairs Department, acting
as Agents,
— defendant,

APPLICATION pursuant to the second paragraph of Article 36 of the
Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice seeking the annulment of
the EFTA Surveillance Authority’s decision No 179/15/COL of 7 May 2015,
closing a formal investigation concerning State aid granted to Nettbuss
Sør AS,

1028

Case E-1/17

The President
makes the following

Order
I

BACKGROUND

1

Konkurrenten.no AS (“Konkurrenten” or “the applicant”) is a
privately owned company owned by Olto Holding AS, which operates
an express bus service between Oslo and Kristiansand (Norway).
Nettbuss Sør AS (“Nettbuss Sør”) was the applicant’s main
competitor in the express bus market for the same route
between 2004-2014.

2

Nettbuss Sør AS (formerly Aust-Agder Trafikkselskap AS) was
established in 1986 and was owned jointly by the County of AustAgder and NSB AS, the State-owned national rail operator. On
1 September 1988, NSB AS established a new division, NSB Biltrafikk
which acquired full ownership of Aust-Agder Trafikkselskap AS from
the county. NSB Biltrafikk was reconstituted as a limited liability
company on 29 November 1996 and was renamed Nettbuss AS on
10 February 2000. Nettbuss Sør operated as a wholly-owned
subsidiary until 16 December 2015 when it merged with its parent
company, Nettbuss.

II

FACTS AND PROCEDURE

3

On 23 March 2011, the applicant filed a combined State aid and
public procurement complaint against Norway, contending that the
County of Aust-Agder had, since 2004, awarded contracts for the
provision of local bus services to Nettbuss Sør in excess of
NOK 1 billion (approximately EUR 125 million) without any public
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tender or any other form of competition. This led the EFTA
Surveillance Authority (“the defendant” or “ESA”) to open two
separate investigations: one on public procurement issues (ESA cases
No 69548 and 69656) and another on State aid issues (ESA cases
No 69694 and 73321).
4

The public procurement part of the complaint resulted in ESA
issuing a letter of formal notice to Norway on 12 October 2011, which
led to the adoption of a reasoned opinion against Norway on
27 June 2012.

5

On 10 November 2011, ESA sent to the Norwegian authorities the
State aid complaint it had received from Konkurrenten, requesting
information from them. Subsequently, there was a series of
correspondence between ESA and the Norwegian authorities,
requesting and receiving additional information, ending on
18 January 2013.

6

On 6 February 2013, by way of ESA Decision No 60/13/COL, ESA
opened a formal investigation into the State aid matter. The
Norwegian authorities and Konkurrenten responded to the opening
decision by way of letters dated 5 April 2013 and 23 May 2013,
respectively. On 21 and 26 June 2013, ESA sent to the Norwegian
authorities the comments from Konkurrenten and two other
interested parties, including Nettbuss Sør. The Norwegian
authorities responded by letter of 12 August 2013. There followed a
series of letters between ESA and the Norwegian authorities
requesting and receiving further information and clarifications from
17 December 2013 to 22 December 2014.

7

On 7 May 2015, ESA issued Decision No 179/15/COL of 7 May 2015
(“the contested decision”). The operative part of the contested
decision reads as follows:
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“Article 1
The compensation for local scheduled bus transport (including the
financing of the ATP project) and school bus transport in Aust-Agder
in the period from 1994 until today constitutes state aid within the
meaning of Article 61(1) of the EEA Agreement that has been granted
under an existing aid scheme; and the formal investigation into it is
therefore closed.
Article 2
The payments that Nettbuss Sør AS received outside the remits of
the existing aid scheme referred to in Article 1 from 2004 to 2014
constitute state aid within the meaning of Article 61(1) of the EEA
Agreement which is incompatible with the functioning of the
EEA Agreement.
Article 3
The Norwegian authorities shall take all necessary measures to
recover from Nettbuss Sør AS the aid referred to in Article 2 that was
unlawfully made available to it.
The aid to be recovered shall include interest and compound interest
from the date on which it was at the disposal of the beneficiary until
the date of its recovery. Interest shall be calculated on the basis of
Article 9 of the EFTA Surveillance Authority Decision No 195/04/COL
as amended by EFTA Surveillance Authority Decision No 789/08/COL
of 17 December 2008.
Article 4
Recovery shall be effected without delay and in accordance with the
procedures of national law provided that they allow the immediate
and effective execution of the decision.
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The Norwegian authorities must ensure that the recovery of aid is
implemented within four months from the date of notification of
this Decision.
Article 5
The Norwegian authorities shall, within two months from the date of
notification of this Decision, submit the following information to
the Authority:
1.

The total amount (principal and recovery interests) to be
recovered from Nettbuss Sør AS;

2.

To the extent possible, the dates on which the sums to be
recovered were put at the disposal of Nettbuss Sør AS;

3.

A detailed report on the progress made and the measures
already taken to comply with this Decision; and

4.

Documents proving that recovery of the unlawful and
incompatible aid from Nettbuss Sør AS is under way (e.g.
circulars, recovery orders issued etc).

Article 6
This Decision is addressed to the Kingdom of Norway.
Article 7
Only the English version of this Decision is authentic.”
8

By letter of 7 July 2015, in accordance with Article 5 of the contested
decision, the Norwegian authorities informed the defendant that the
total amount of unlawful aid granted to Nettbuss Sør was
NOK 99 453 890. The letter set out how the sum had been calculated.

9

On 7 September 2015, the time limit set out in Article 4 of the
contested decision for Norway to recover the unlawful aid expired.
Recovery had not taken place.
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10 On 25 September 2015, the applicant filed a new complaint with the
defendant concerning the failure of the Norwegian authorities to
comply with the contested decision and the recovery obligation
pursuant to Article 14(3) of Part II of Protocol 3 to the Agreement
between the EFTA States on the establishment of a Surveillance
Authority and a Court of Justice (“SCA”). Konkurrenten called on
ESA to bring Norway before the Court under the fast-track procedure
in Article 1(2) of Part I and Article 23(1) of Part II of Protocol 3 SCA.
11 On 6 October 2015, the Norwegian authorities wrote to ESA asking
for a clarification of the contested decision, attaching a letter written
by the County of Aust-Agder.
12 On 26 October 2015, ESA replied to that letter. It states:
“In conclusion, the following overcompensatory payments shall be
deducted from the recovery claim:
i.

Transportation of schoolchildren to and from swimming lessons
and for a specific bus route (paragraph 244);

ii.

Production regarding school years and ‘duplication school
years’, as well as for school bus services (paragraph 245); and

iii. Shortening of stretches without the County’s approval
(paragraph 246).”
13 On 12 November 2015, the Norwegian authorities wrote to ESA. They
noted that “in order to comply with the Authority’s demarcation of
the new aid measures, the Norwegian authorities will have to
recalculate the amount to be recovered, and present a significantly
reduced claim to Nettbuss”. They further noted that it would not be
possible, in the circumstances, to implement the recovery order by
26 November 2015.
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14 On 8 September 2016, the County of Aust-Agder and Nettbuss AS
(“Nettbuss”) entered into a settlement agreement, whereby Nettbuss
agreed to repay NOK 5 million (approximately EUR 625 000).
15 On 11 January 2017, the applicant lodged an application pursuant to
the second paragraph of Article 36 SCA. The applicant considers that
the contested decision has left intact virtually all State aid received
by Nettbuss Sør from the County of Aust-Agder, during a 10-year
period from 2004-2014. The applicant relies on three pleas in law and
submits that the contested decision conflicts with the definitions
specified in Article 1(b)(i) and 1(c) of Part II to Protocol 3 SCA, and
infringes the duty to state reasons as required by Article 16 SCA and
the duty to conduct a diligent and impartial investigation. Therefore,
the applicant requests the Court to order as follows:
1.

Annul ESA decision no. 179/15/COL dated 7 May 2015; and

2.

Order the defendant and any intervener to pay the costs.

16 On 20 March 2017, the defendant lodged its statement of defence.
The defendant asserts that the application does not meet formal
requirements set out in Article 19 of the Statute of the Court (“the
Statute”) and Article 33 of the Rules of Procedure (“RoP”) and
opposes the three pleas in law relied on by the applicant. The
defendant requests the Court to:
1.

Dismiss the Application as inadmissible.

2.

Alternatively, to dismiss the Application as unfounded.

3.

Order the Applicant to pay the costs of the proceedings.

17 On 5 April 2017, the applicant requested an extension of time to
submit the reply from 24 April 2017 to 8 May 2017.
18 On 11 April 2017, the Registrar wrote to the applicant company
informing it that, pursuant to Article 78 RoP, the President had
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granted an extension of the time limit for submitting a reply to
8 May 2017.
19 On 19 April 2017, the Government of Norway submitted an
application for leave to intervene.
20 Also on 19 April 2017, the County of Aust-Agder (“the County”)
submitted an application for leave to intervene in support of the
form of order sought by the defendant, pursuant to the second
paragraph of Article 36 of the Statute.
21 On 21 April 2017, Nettbuss AS submitted an application for leave
to intervene.
22 On 25 April 2017, the present application to intervene was served on
the parties in accordance with Article 89(2) RoP.
23 On 5 May 2017, ESA submitted comments on the applications for
leave to intervene lodged by the Norwegian Government, the County
and Nettbuss.
24 On 8 May 2017, the applicant submitted its reply.
25 On 9 May 2017, the applicant submitted comments on the
applications for leave to intervene lodged by the County
and Nettbuss.
26 On 24 May 2017, the European Commission (“the Commission”)
submitted written observations pursuant to Article 20 of the Statute.

III APPLICATION TO INTERVENE
27 The County submits that, as the grantor of the State aid at issue, and
as a body separate from the Norwegian state, with financial and legal
autonomy, it has a direct and existing interest in the outcome of the
case, particularly in the form of order sought by the defendant.
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28 The County notes that, in addition to being the administrative body
responsible for the public service transport in its territory, it is an
entity separate from the State as such, which may not be given
instructions by the Norwegian Government. With regard to the
contracts with bus operators eligible for public service compensation,
the County was acting in full regional autonomy and bore the
budgetary consequences. In this respect, the County refers to the
judgment in Het Vlaamse Gewest (Flemish Region) v Commission,
T-214/95, EU:T:1998:77, paragraphs 29 and 30.
29 The County submits further that it was directly and individually
concerned by ESA Decision No 179/15/COL as it affected the
compensation paid under contracts entered into by the County when
exercising its own discretionary powers. Similarly, it will be directly
and individually concerned by an order annulling the contested
decision on the grounds submitted by the applicant, as this will lead
to ESA making a new decision which will affect the contracts entered
into by the County when exercising its own powers. In that regard,
the County refers to the judgment in Freistaat Sachsen, Volkswagen
AG and Volkswagen Sachsen GmbH v Commission, T132/96 and
T-143/96, EU:T:1999:326, paragraph 84 .
30 In addition, the central Norwegian authorities ordered the County to
implement the defendant’s decision by letter of 29 October 2015,
formally obliging it, as aid grantor, to ensure recovery. As such, the
County submits, as both the grantor of aid and entity legally
responsible for implementing the recovery order, it has a direct and
existing interest in intervening.
31 With regard to the recovery process itself, the County notes that the
nature of the compensation mechanism and challenges pertaining to
uncovering and assessing the available evidence rendered it labour
intensive and complex. The calculation of the unlawful aid element
entailed the analysis of different mechanisms, input factors and
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effects, reason for which it relied on independent advisors and
expert opinions.
32 The County notes that the annulment of the contested decision may
lead to different decisions in the future, including with regard to
recoverable amounts and methods of recovery, which could
jeopardize the validity of the settlement agreement achieved
between the County and Nettbuss, and render pointless the
substantial financial investment made by the County in
implementing the recovery order.
33 The County submits moreover that the form of order sought by the
applicant impacts on its legal position with regard to parts of the
measures classified as existing aid by the Decision, which were not
covered by the recovery order. This could lead to a new decision
reclassifying the existing aid measures as new aid, and hence call
into question the validity of a legally binding settlement to which
the County is a party.
34 In addition, the County has provided financial support for other four
bus operators under similar regimes as Nettbuss, and the annulment
of the contested decision would affect its position under contracts
entered into in its capacity as independent regional authority.
35 As regards the fact that the defendant’s decision was formally
addressed to the Kingdom of Norway, the County submits this does
not deprive it from having interest in the matter of its own. This is
particularly so since it implemented aid measures which were
initiated under the financial and legislative autonomy it enjoys
according to Norwegian law. Its interest to intervene in the case is
thus distinct from that of the Norwegian State, and reference is
made to the judgment in Freistaat Sachsen v Commission, cited above,
paragraphs 89 to 92.
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36 The County is represented by advokat Bjørnar Alterskjær and
advokat Robert Lund of Kluge Law Firm, Norway. Pursuant to
Article 33(2) RoP, the applicant agrees to accept service by electronic
mail at the e-mail address specified in the application for leave
to intervene.
37 The County submits that, as notice of the application was published
in the Official Journal of the European Union on 9 March 2017, the
time limit for the application to intervene was thus 20 April 2017 and
its application to intervene is therefore timely.

IV OBSERVATIONS OF THE PARTIES
38 The applicant contends that the County will only have a right to
intervene if it is both directly affected by the contested decision and
its interest in the result of the case is certain, which will be the case
if it shows that its interests are distinct from those of the State.
Accepting the contrary would undermine the institutional balance
provided in the SCA and the Statute, by allowing any public entity to
intervene in court proceedings simply by pleading the interests of
the State (reference is made to the Order of the Vice President in
SNCM v Commission, C-418/15 P(I), EU:C:2015:671, paragraph 6 and
case law cited, and the Order of the President in 1. garantovaná a.s. v
Commission, T-392/09 R, EU:T:2011:63, paragraph 12).
39 In the case at hand, the applicant submits that the County has not
provided evidence to show that its interest is distinct from that of
the State. In fact, the contested decision was addressed to Norway,
the operative part of that decision did not impose any rights or
duties on the County and the contested aid measures concern a
national aid scheme established by national law, subject to powers
delegated to the Government.
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40 The applicant further submits that the County has not presented any
evidence that it enjoys full regional autonomy over the national aid
scheme and the contested aid measures, other than to implement
that aid scheme in accordance with national law and subject to the
regulatory powers and monitoring of the Government. Moreover, all
aid measures had ceased by the end of the period 2014-2016, having
expired on their own terms, meaning that the contested decision
does not concern any existing responsibility for the County to
dispense aid in relation to these measures (reference is made to the
order in Castelnou Energía v Commission, T-57/11, EU:T:2012:582,
paragraph 11).
41 The applicant further submits that the County cannot be compared
to Freistaat Sachsen and Het Vlaamse Gewest, which had standing in
the cases cited. The first entity is one of the German Länder, with its
own parliament and government and powers originating in the
German Constitution, while the second entity is one of the three
autonomous regions in Belgium, also with its own parliament and
government and powers originating in the Belgian Constitution.
Here, the County has not demonstrated the alleged full regional
autonomy, nor financial autonomy, in that it seems not to have any
other financial means than those provided for by the government
and through the State budget, which remain subject to the control
and discretion of the State. Moreover, its decisions are subject to
legality reviews of the Government. In this regard, the applicant
refers to Case E-14/10 Konkurrenten v ESA [2011] EFTA Ct. Rep. 266.
As such, the County has not shown that its interest is distinct from
that of the State in the results of the case (reference is made to the
judgments in Landesanstalt für Medien Nordrhein-Westfalen v
Commission, T2/08, EU:T:2009:384, paragraph 43, and DEFI v
Commission, 282/85, EU:C:1986:316, paragraphs 18 and 19).
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42 The applicant argues further that the implementation of any future
recovery would be responsibility of the State and not the County
(reference is made to the judgment in Commission v France, C-63/14,
EU:C:2015:458, paragraph 44). The letter from the Government of
29 October 2015 is strictly limited to the decision at issue, and it is
for the State to decide how to implement any future recovery
obligation. The settlement agreement makes it equally clear that it
merely implements the recovery obligation in the contested decision.
Therefore, the County could only have a mere indirect interest in the
result of the case.
43 Therefore, the applicant requests the Court to:
1.

Dismiss the application for leave to intervene from the County
of Aust-Agder.

2.

Order the County of Aust-Agder to bear costs of
Konkurrenten.no AS.

44 The defendant argues, making reference to the Order of the
President in Case E14/10 Konkurrenten v ESA, cited above,
paragraph 11, that where the subject matter of a contested decision
concerns State aid, the recipients of such aid have a direct and
existing interest in the case. In the defendant’s view, a similar
reasoning should apply to the authority granting State aid. Here, the
County granted the State aid in full autonomy and would be obliged
to initiate administrative proceedings for the recovery of the said aid
if the Court were to decide that the contested payments must be
classified as new aid. As a consequence, the outcome will have a
direct effect on the County’s obligation, concerning the scope and
amount of State aid unlawfully received to be recovered from
Nettbuss Sør.
45 Accordingly, the defendant submits that the Court should grant the
County leave to intervene in the case.
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V

LAW

46 Pursuant to the second paragraph of Article 36 of the Statute, any
person establishing an interest in the result of any case submitted to
the Court, save in cases between EFTA States or between EFTA
States and the EFTA Surveillance Authority, may intervene in that
case. The third paragraph of Article 36 of the Statute provides that
an application to intervene shall be limited to supporting the form of
order sought by one of the parties.
47 The assessment of whether an applicant for intervention has
established an interest in the result of the case within the meaning
of the Statute requires that a person must establish a direct and
existing interest in the grant of the form of order sought by the party
whom it intends to support and, thus, in the ruling on the specific
act whose annulment is sought (see the Order of the President of
1 July 2013 in Case E5/13 DB Schenker V, paragraph 40).
48 The subject of the contested decision is aid granted by the applicant
intervener to Nettbuss Sør. In providing such aid, the County
exercised its own discretionary powers through its contracts with
Nettbuss Sør for certain local bus services. Additionally, the
applicant intervener was formally ordered by the Norwegian central
government authorities, pursuant to national law, to recover the
State aid at issue. As such, the outcome of the challenge to the
defendant’s decision is likely to have an impact on the financial
resources and economy of the County. Consequently, the County has
established a direct and existing interest in supporting the defendant
in the case as required by the second paragraph of Article 36 of the
Statute (compare the judgments in Het Vlaamse Gewest (Flemish
Region) v Commission, cited above, paragraphs 29 and 30; and
Freistaat Sachsen v Commission, cited above, paragraph 84; and the
Order of the President of the Fifth Chamber in Bayerische Motoren
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Werke AG v Commission, T671/14, EU:T:2015:322, paragraphs 19
and 20).
49 Article 89(1) RoP provides that an application to intervene must be
made within six weeks of the publication of the notice referred to in
Article 14(6) RoP. Notice of the action was published on 9 March 2017
in the EEA Section of the Official Journal of the European Union.
Accordingly, the time limit for submission of an application to
intervene was 20 April 2017.
50 The present application to intervene was lodged at the Court’s
Registry on 19 April 2017, and is therefore timely.
51 In light of the above, the County of Aust-Agder is granted leave to
intervene in the case in support of the form of order sought by
the defendant.
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On those grounds,

The President
hereby orders:
1.

The County of Aust-Agder is granted leave to intervene in Case
E-1/17 in support of the form of order sought by the defendant
and shall receive a copy of every document served on the
parties.

2.

Costs are reserved.
Luxembourg,
12 July 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Order of the President
12 July 2017
(Intervention – Interest in the result of the case – Aid recipient)

In Case E-1/17,
Konkurrenten.no AS, established in Evje (Norway),
represented by Jon Midthjell, advokat,
— applicant,

«V»
EFTA Surveillance Authority,
represented by Carsten Zatschler, Maria Moustakali and Michael Sánchez
Rydelski, Members of the Legal & Executive Affairs Department, acting
as Agents,
— defendant,

APPLICATION pursuant to the second paragraph of Article 36 of the
Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Justice seeking the annulment of
the EFTA Surveillance Authority’s decision No 179/15/COL of 7 May 2015,
closing a formal investigation concerning State aid granted to Nettbuss
Sør AS,
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The President
makes the following

Order
I

BACKGROUND

1

Konkurrenten.no AS (“Konkurrenten” or “the applicant”) is a
privately owned company owned by Olto Holding AS, which operates
an express bus service between Oslo and Kristiansand (Norway).
Nettbuss Sør AS (“Nettbuss Sør”) was the applicant’s main
competitor in the express bus market for the same route
between 2004-2014.

2

Nettbuss Sør AS (formerly Aust-Agder Trafikkselskap AS) was
established in 1986 and was owned jointly by the County of AustAgder and NSB AS, the State-owned national rail operator. On
1 September 1988, NSB AS established a new division, NSB Biltrafikk
which acquired full ownership of Aust-Agder Trafikkselskap AS from
the county. NSB Biltrafikk was reconstituted as a limited liability
company on 29 November 1996 and was renamed Nettbuss AS on
10 February 2000. Nettbuss Sør operated as a wholly-owned
subsidiary until 16 December 2015 when it merged with its parent
company, Nettbuss.

II

FACTS AND PROCEDURE

3

On 23 March 2011, the applicant filed a combined State aid and
public procurement complaint against Norway, contending that the
County of Aust-Agder had, since 2004, awarded contracts for the
provision of local bus services to Nettbuss Sør in excess of
NOK 1 billion (approximately EUR 125 million) without any public
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tender or any other form of competition. This led the EFTA
Surveillance Authority (“the defendant” or “ESA”) to open two
separate investigations: one on public procurement issues (ESA cases
No 69548 and 69656) and another on State aid issues (ESA cases
No 69694 and 73321).
4

The public procurement part of the complaint resulted in ESA
issuing a letter of formal notice to Norway on 12 October 2011, which
led to the adoption of a reasoned opinion against Norway on
27 June 2012.

5

On 10 November 2011, ESA sent to the Norwegian authorities the
State aid complaint it had received from Konkurrenten, requesting
information from them. Subsequently, there was a series of
correspondence between ESA and the Norwegian authorities,
requesting and receiving additional information, ending on
18 January 2013.

6

On 6 February 2013, by way of ESA Decision No. 60/13/COL, ESA
opened a formal investigation into the State aid matter. The
Norwegian authorities and Konkurrenten responded to the opening
decision by way of letters dated 5 April 2013 and 23 May 2013,
respectively. On 21 and 26 June 2013, ESA sent to the Norwegian
authorities the comments from Konkurrenten and two other
interested parties, including Nettbuss Sør. The Norwegian
authorities responded by letter of 12 August 2013. There followed a
series of letters between ESA and the Norwegian authorities
requesting and receiving further information and clarifications from
17 December 2013 to 22 December 2014.

7

On 7 May 2015, ESA issued Decision No 179/15/COL of 7 May 2015
(“the contested decision”). The operative part of the contested
decision reads as follows:
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“Article 1
The compensation for local scheduled bus transport (including the
financing of the ATP project) and school bus transport in Aust-Agder
in the period from 1994 until today constitutes state aid within the
meaning of Article 61(1) of the EEA Agreement that has been granted
under an existing aid scheme; and the formal investigation into it is
therefore closed.
Article 2
The payments that Nettbuss Sør AS received outside the remits of
the existing aid scheme referred to in Article 1 from 2004 to 2014
constitute state aid within the meaning of Article 61(1) of the EEA
Agreement which is incompatible with the functioning of the
EEA Agreement.
Article 3
The Norwegian authorities shall take all necessary measures to
recover from Nettbuss Sør AS the aid referred to in Article 2 that was
unlawfully made available to it.
The aid to be recovered shall include interest and compound interest
from the date on which it was at the disposal of the beneficiary until
the date of its recovery. Interest shall be calculated on the basis of
Article 9 of the EFTA Surveillance Authority Decision No 195/04/COL
as amended by EFTA Surveillance Authority Decision No 789/08/COL
of 17 December 2008.
Article 4
Recovery shall be effected without delay and in accordance with the
procedures of national law provided that they allow the immediate
and effective execution of the decision.

1047

Case E-1/17

The Norwegian authorities must ensure that the recovery of aid is
implemented within four months from the date of notification of
this Decision.
Article 5
The Norwegian authorities shall, within two months from the date of
notification of this Decision, submit the following information to
the Authority:
1.

The total amount (principal and recovery interests) to be
recovered from Nettbuss Sør AS;

2.

To the extent possible, the dates on which the sums to be
recovered were put at the disposal of Nettbuss Sør AS;

3.

A detailed report on the progress made and the measures
already taken to comply with this Decision; and

4.

Documents proving that recovery of the unlawful and
incompatible aid from Nettbuss Sør AS is under way (e.g.
circulars, recovery orders issued etc).

Article 6
This Decision is addressed to the Kingdom of Norway.
Article 7
Only the English version of this Decision is authentic.”
8

By letter of 7 July 2015, in accordance with Article 5 of the contested
decision, the Norwegian authorities informed the defendant that the
total amount of unlawful aid granted to Nettbuss Sør was
NOK 99 453 890. The letter set out how the sum had been calculated.

9

On 7 September 2015, the time limit set out in Article 4 of the
contested decision for Norway to recover the unlawful aid expired.
Recovery had not taken place.
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10 On 25 September 2015, the applicant filed a new complaint with the
defendant concerning the failure of the Norwegian authorities to
comply with the contested decision and the recovery obligation
pursuant to Article 14(3) of Part II of Protocol 3 to the Agreement
between the EFTA States on the establishment of a Surveillance
Authority and a Court of Justice (“SCA”). Konkurrenten called on
ESA to bring Norway before the Court under the fast-track procedure
in Article 1(2) of Part I and Article 23(1) of Part II of Protocol 3 SCA.
11 On 6 October 2015, the Norwegian authorities wrote to ESA asking
for a clarification of the contested decision, attaching a letter written
by the County of Aust-Agder.
12 On 26 October 2015, ESA replied to that letter. It states:
“In conclusion, the following overcompensatory payments shall be
deducted from the recovery claim:
i.

Transportation of schoolchildren to and from swimming lessons
and for a specific bus route (paragraph 244);

ii.

Production regarding school years and ‘duplication school
years’, as well as for school bus services (paragraph 245); and

iii. Shortening of stretches without the County’s approval
(paragraph 246).”
13 On 12 November 2015, the Norwegian authorities wrote to ESA. They
noted that “in order to comply with the Authority’s demarcation of
the new aid measures, the Norwegian authorities will have to
recalculate the amount to be recovered, and present a significantly
reduced claim to Nettbuss”. They further noted that it would not be
possible, in the circumstances, to implement the recovery order by
26 November 2015.
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14 On 8 September 2016, the County of Aust-Agder and Nettbuss AS
(“Nettbuss”) entered into a settlement agreement, whereby Nettbuss
agreed to repay NOK 5 million (approximately EUR 625 000).
15 On 11 January 2017, the applicant lodged an application pursuant to
the second paragraph of Article 36 SCA. The applicant considers that
the contested decision has left intact virtually all State aid received
by Nettbuss Sør from the County of Aust-Agder, during a 10-year
period from 2004-2014. The applicant relies on three pleas in law and
submits that the contested decision conflicts with the definitions
specified in Article 1(b)(i) and 1(c) of Part II to Protocol 3 SCA, and
infringes the duty to state reasons as required by Article 16 SCA and
the duty to conduct a diligent and impartial investigation. Therefore,
the applicant requests the Court to order as follows:
1.

Annul ESA decision no. 179/15/COL dated 7 May 2015; and

2.

Order the defendant and any intervener to pay the costs.

16 On 20 March 2017, the defendant lodged its statement of defence.
The defendant asserts that the application does not meet formal
requirements set out in Article 19 of the Statute of the Court (“the
Statute”) and Article 33 of the Rules of Procedure (“RoP”) and
opposes the three pleas in law relied on by the applicant. The
defendant requests the Court to:
1.

Dismiss the Application as inadmissible.

2.

Alternatively, to dismiss the Application as unfounded.

3.

Order the Applicant to pay the costs of the proceedings.

17 On 5 April 2017, the applicant requested an extension of time to
submit the reply from 24 April 2017 to 8 May 2017.
18 On 11 April 2017, the Registrar wrote to the applicant company
informing it that, pursuant to Article 78 RoP, the President had
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granted an extension of the time limit for submitting a reply to
8 May 2017.
19 On 19 April 2017, the Government of Norway submitted an
application for leave to intervene.
20 Also on 19 April 2017, the County of Aust-Agder submitted an
application for leave to intervene.
21 On 21 April 2017, Nettbuss AS submitted an application for leave
to intervene.
22 On 25 April 2017, the present application to intervene was served on
the parties in accordance with Article 89(2) RoP.
23 On 5 May 2017, ESA submitted comments on the applications for
leave to intervene lodged by the Norwegian Government, the County
of Aust-Agder and Nettbuss.
24 On 8 May 2017, the applicant submitted its reply.
25 On 9 May 2017, the applicant submitted comments on the
applications for leave to intervene lodged by the County of AustAgder and Nettbuss.
26 On 24 May 2017, the European Commission (“the Commission”)
submitted written observations pursuant to Article 20 of the Statute.

III SUBMISSIONS OF THE APPLICANT INTERVENER
27 Nettbuss seeks leave to intervene in support of the form of order
sought by the defendant in accordance with the second paragraph of
Article 36 SCA. Nettbuss submits that as the application was
published in the Official Journal of the European Union on 9 March
2017, its application is timely.
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28 Nettbuss submits that the subject of the contested decision is aid
granted to Nettbuss Sør AS (now incorporated in Nettbuss AS) in the
period 2004-2014. It submits that, according to established case-law,
a party may intervene in a case where it has a direct and existing
interest in the ruling on the forms of order sought and makes
reference to Case E-15/10 Posten Norge v ESA [2012] EFTA Ct.
Rep. 246, paragraph 9.
29 Nettbuss makes reference to the Order of the President of 25 March
2011 in Case E14/10 Konkurrenten.no AS v ESA [2011] EFTA Ct.
Rep. 266, paragraph 11, and submits that, as the recipient of the
contested aid, it has a direct and existing interest in the grant of the
order sought by the defendant, and in the outcome of the case, which
will have a direct economic effect on it, as well as
reputational consequences.
30 Nettbuss concludes that as the case will directly affect it, it must be
clear that Nettbuss has an interest in the result of the case and
submits that, pursuant to the second paragraph of Article 36 SCA, it
should be granted leave to intervene.

IV OBSERVATIONS OF THE PARTIES
31 The applicant submits that the application from Nettbuss for leave to
intervene should be dismissed.
32 First, it notes that Nettbuss incorrectly relies on the second
paragraph of Article 36 SCA and not the second paragraph of
Article 36 of the Statute.
33 Second, it contends that the real aid beneficiary is Nettbuss Sør AS
and not Nettbuss AS. The applicant asserts that no proof of
incorporation or of assumption of the State aid liability by Nettbuss
AS has been provided. Consequently, Nettbuss cannot rely on the
Order of the President in Case E-14/10 Konkurrenten, cited above, as
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that order concerns the possibility of leave to intervene for a
beneficiary of State aid. As such, the applicant maintains that
Nettbuss has not proved that it has a direct and existing interest in
the result of the case. At most, according to Konkurrenten, the
applicant intervener would have an indirect interest in the result of
the case since the contested decision was addressed to Norway, and
Article 61 EEA is addressed to the EEA States.
34 Third, the applicant contends that Nettbuss has failed to submit
proof that its power of attorney has been signed by a person
authorised to do so on behalf of the company, in breach of Articles
89(1) and 33(5)(b) RoP. In addition, pursuant to Article 17(2) of the
Statute, an applicant intervener must be represented by a lawyer. In
this regard, Konkurrenten makes reference to the Order of the
President of 21 December 2012 in Case E-7/12 DB Schenker v ESA
[2013] EFTA Ct. Rep. 356, paragraphs 28 and 29. Nettbuss, however,
has presented a power of attorney issued to a law firm and not to an
individual lawyer. Consequently, the applicant asserts that Nettbuss
has failed to submit a valid power of attorney as required by
Article 33(5)(b) RoP.
35 The applicant requests the Court to:
1.

Dismiss the application for leave to intervene from Nettbuss AS

2.

Order Nettbuss AS to bear the costs of Konkurrenten.no AS

36 According to the defendant, Nettbuss has substantiated a sufficient
interest in the result of the case within the meaning of the second
paragraph of Article 36 of the Statute, as required by Article 89(1)(f)
RoP. It submits that the concept of an interest in the result of the
case has previously been defined in light of the actual subject matter
of the dispute and understood as meaning a direct and existing
interest in the ruling on the form or forms of order sought and makes
reference to the Order of the President of 30 May 2013 in Case E-4/13
DB Schenker v ESA [2014] EFTA Ct. Rep. 1180, paragraph 19; the
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Order of the President of 24 March 2015 in Case E22/14 DB Schenker
v ESA [2015] EFTA Ct. Rep. 350, paragraph 31; and the Order of the
President in Schenker v Air France, C589/11 P(I), EU:C:2012:332,
paragraph 10.
37 The defendant submits that the Order of the President of 25 March
2011 in Case E14/10 Konkurrenten.no AS v ESA, cited above, clarified
that, where the subject matter of the contested decision concerned
State aid, the recipient of the contested State aid had a direct and
existing interest in the case and thus was granted leave to intervene.
In view of the information that Nettbuss Sør AS was incorporated in
Nettbuss AS, ESA assumes that all rights and obligations of Nettbuss
Sør AS have been transferred to the latter. Accordingly, Nettbuss
should be granted leave to intervene in the present case.

V

LAW

ADMISSIBILITY
38 With respect to the assertion that Nettbuss has failed to submit
proof that its power of attorney has been signed by a person properly
authorised to do so, it is clear from the Certificate of Registration
issued by the Brønnøysund Register Centre that the power of
signature is granted to the chair of the board and one board member
jointly. The power of attorney issued by Nettbuss is signed by the
chair of its board, and one board member jointly.
39 The power of attorney seeks to authorise Advokatfirmaet Schjødt AS
to represent Nettbuss in all matters concerning the present case
including receipt of “all messages concerning the opposition,
including announcements and other procedural communications”.
The letter of good standing issued by the Norwegian Supervisory
Council for Legal Practice issued on 20 April 2017 states that “Olav
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Kolstad is by the date of this confirmation, registered by the
Supervisory Council for Legal Practice as a practising advocate in
Advokatfirmaet Schjødt AS”. The application for leave to intervene
bears the name of Olav Kolstad and has been signed by Camilla
Fossem advokatfullmektig on her principal’s behalf.
40 Pursuant to Article 17 of the Court’s Statute, parties other than any
EFTA State, ESA, the European Union and the Commission must be
represented by a lawyer. Such a lawyer must be authorised to practise
before a court of an EEA State.
41 Article 17(2) and (3) of the Court’s Statute, must be interpreted, so
far as possible, independently, without reference to national law (see
the Order of the President of 21 December 2012 in Case E-7/12 DB
Schenker v ESA, cited above, paragraph 27 and case law cited).
42 The Court has held that term “represented” in the second paragraph
of Article 17 of the Statute must be interpreted as meaning that an
individual is not authorised to act in person, but must use the
services of a third person authorised to practise before a court of an
EEA State (see Case E-8/13 Abelia v ESA [2014] EFTA Ct. Rep. 638,
paragraph 44, and to the same effect, the Order of the President in
Case E-7/12 DB Schenker v ESA [2013] EFTA Ct. Rep. 356,
paragraph 31).
43 As far as legal persons are concerned, the Court has held that the
requirement of representation by a third party seeks to ensure that
they are represented by someone who is sufficiently detached from
the legal person represented. Whether this is so must be determined
by the Court on a case by case basis. When interpreting the second
paragraph of Article 17 of the Statute, the decisive factor is whether
the relationship, regardless of its type, between the lawyer and his
client is such as to put into doubt the independence of that lawyer, as
required under EEA law (see Abelia v ESA, cited above, paragraphs 46
and 47).
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44 It is clear from the present application, which bears his name, that
Dr Kolstad, a qualified lawyer and partner of Advokatfirmaet Schjødt
AS, an independent law firm, represents Nettbuss. He is assisted by
Ms Fossem advokatfullmektig who signed the application on behalf of
her principal. Nothing has been raised to put into doubt, in any way,
the independence of Dr Kolstad, who must be considered to possess
the necessary independence, for the purposes of the second
paragraph of Article 17 of the Statute, to represent the applicant in
the present case.
45 Article 89(1) RoP provides that an application to intervene must be
made within six weeks of the publication of the notice referred to in
Article 14(6) RoP. Notice of the action was published on 9 March 2017
in the EEA Section of the Official Journal of the European Union.
Accordingly, the time limit for submission of an application to
intervene was 20 April 2017.
46 The present application to intervene was lodged at the Court’s
Registry on 20 April 2017, and is therefore timely.

INTEREST IN THE RESULT OF THE CASE
47 It is readily apparent from the application for leave to intervene that
the reference by Nettbuss to the second paragraph of Article 36 SCA
and not the second paragraph of Article 36 of the Statute is a mere
clerical error.
48 Pursuant to the second paragraph of Article 36 of the Statute, any
person establishing an interest in the result of any case submitted to
the Court, save in cases between EFTA States or between EFTA
States and the EFTA Surveillance Authority, may intervene in that
case. The third paragraph of Article 36 of the Statute provides that
an application to intervene shall be limited to supporting the form of
order sought by one of the parties.
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49 An interest in the result of a case within the meaning of the Statute
must be understood as meaning that a person must establish a direct
and existing interest in the grant of the form of order sought by the
party whom it intends to support and thus, in the ruling on the
specific act whose annulment is sought (see inter alia the Order of the
President of 25 March 2011 in Case E-14/10 Konkurrenten.no AS v
ESA, cited above, paragraph 10).
50 The subject of the contested decision is aid granted by the
Norwegian authorities to Nettbuss Sør AS which has been merged, or
incorporated, into Nettbuss AS, as is clear from inter alia the
application. Consequently, Nettbuss has established a direct and
existing interest in supporting the defendant in the case as required
by the second paragraph of Article 36 of the Statute (see the Order of
the President of 25 March 2011 in Case E-14/10 Konkurrenten.no AS v
ESA, cited above, paragraph 11).
51 In light of the above, Nettbuss AS is granted leave to intervene in the
case in support of the form of order sought by the defendant.
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On those grounds,

The President
hereby orders:
1.

Nettbuss AS is granted leave to intervene in Case E-1/17 in
support of the form of order sought by the defendant and shall
receive a copy of every document served on the parties.

2.

Costs are reserved.
Luxembourg,
12 July 2017.
Gunnar Selvik

Carl Baudenbacher

Registrar

President
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Administration and Activities of the Court
The Court took up its functions on 4 January 1994 in Geneva with five
Judges nominated by Austria, Finland, Iceland, Norway, and Sweden. Due
to the accession of Austria, Finland and Sweden to the European Union
and the ratification of the EEA Agreement by Liechtenstein, the Court
has, since mid-1995, consisted of three regular Judges and six ad hoc
Judges. The Governments of the EEA/EFTA States decided on
14 December 1994 to move the seat of the Court to Luxembourg. Since
1 September 1996, the Court has had its premises at 1, Rue du Fort
Thuengen, Kirchberg, Luxembourg.
As provided for in Article 14 of Protocol 5 to the Agreement between the
EFTA States on the Establishment of a Surveillance Authority and a Court
of Justice (ESA/Court Agreement), the Court remains permanently in
session. It is open from Monday to Friday each week, except for
official holidays
Provisions regarding the legal status of the Court are found in Protocol 7
to the ESA/Court Agreement, which bears the title: “Legal Capacity,
Privileges and Immunities of the EFTA Court”. The Court has concluded
a Headquarters Agreement with the Grand Duchy of Luxembourg, which
was signed on 17 April 1996 and approved by the Luxembourg Parliament
on 11 July 1996. This Agreement contains detailed provisions on the
rights and obligations of the Court, its judges and staff, as well as
privileges and immunities of persons appearing before the Court.
Provisions for the internal administration of the Court are laid down in
the Staff Regulations and Rules and in the Financial Regulations and
Rules, as adopted on 4 January 1994, with later amendments.
The ESA/Court Agreement also contains provisions on the role of the
Governments of the EEA/EFTA States in the administration of the Court.
Article 43 of the Agreement stipulates that the Rules of Procedure shall
be approved by the Governments. Article 48 of the Agreement states that
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the Governments shall establish the annual budget of the Court, based
on a proposal from the Court. A committee of representatives of the
participating States was established and is charged with the task of
determining the annual budget. This body, the ESA/Court Committee, is
composed of the heads of the Icelandic, Liechtenstein and Norwegian
Missions to the European Union in Brussels.
In 2017, the Court held regular meetings with the Court of Justice of the
European Union and attended that Court’s official functions. It also
participated in the official functions of the Grand Duchy of Luxembourg.
Representatives of EFTA and its Member States, of the EU judiciary and
of other EU institutions, of the Luxembourg judiciary, the diplomatic
corps and the Luxembourg civil society took part in the official functions
of the Court. Ambassadors from the EFTA States, EU Member States and
other countries have visited the Court. Law professors, assistants,
researchers and students from several European universities, as well as
trainees from the EFTA institutions in Brussels, Luxembourg, and
Geneva, attended oral hearings and seminars on the Court’s jurisdiction
and case law.
The Judges, the Registrar and legal secretaries have given speeches on
the EEA and the Court and on European integration in general in all the
EFTA States, as well as in a number of other countries. The President and
the Judges of the Court paid visits to the governments and the courts of
the EEA/EFTA States.
In May 2017, the First Judicial Summit of the EFTA Pillar was held. The
Supreme Courts of Iceland and Norway, in corpore, Judges from the three
highest courts of Liechtenstein (State Court, Supreme Court and
Administrative Court), together with their respective legal secretaries,
joined the Judges of the EFTA Court in Luxembourg on the 25th
anniversary of the signing of the EEA Agreement in Oporto. The three
groups were headed by President Thorgeir Örlygsson of the Supreme
Court of Iceland, President Hubertus Schumacher of the Supreme Court
of Liechtenstein and Chief Justice Toril Marie Øie of the Supreme Court
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of Norway. The Summit provided an opportunity for the exchange of
views and experiences between Justices of all three EEA/EFTA States and
their colleagues from the courts in Luxembourg and in Strasbourg.
In June, the Court held its annual Spring Conference on the subject
“Thoughts on the future of Europe”. The conference was attended by
more than 170 participants, including members of EFTA State supreme
courts, the EFTA Surveillance Authority, and of EU institutions,
including the Court of Justice of the European Union and the European
Commission, as well as representatives from governments, business
associations and trades unions, practitioners and academics. Following
President Baudenbacher’s introductory speech, there were six high level
presentations. During the opening session, Justice Wilhelm Matheson of
the Supreme Court of Norway discussed “Fundamental Freedoms and
Fundamental Rights; Challenges in Deciding the Holship Case (E-14/15)
on the National Level”. Dr iur. Magnus Schmauch from the
Finansinspektionen, Sweden’s financial supervisory authority, elaborated
on the innovative architecture of financial regulation in the EEA,
focusing on the new role of the EFTA Surveillance Authority and
enhanced role of the EFTA Court under the European Securities and
Markets Authority Regulation (Regulation (EU) No 1095/2010). Peter
Freeman CBE QC (Hon), Chairman of the United Kingdom’s Competition
Appeal Tribunal, opened the afternoon session by analysing in-depth
recent EFTA Court competition law jurisprudence, focusing in particular
on Cases E-15/10 (Norway Post), E-14/15 (Holship) and E-3/16 (Ski Taxi).
The next two sessions addressed Brexit. Kassie Smith QC of Monckton
Chambers, London, examined “Brexit and the EEA”, considering that the
EEA is a workable framework for the UK post-Brexit. Professor Dr
Heribert Hirte, a member of the Deutscher Bundestag, approached the
topic of Brexit, giving a view from the Bundestag, and considered
political and legal aspects of a withdrawal agreement and an ambitious
future free trade agreement as well as matters of security and defence
policy. The final session of the day was a speech by the former President
of Iceland, H. E. Ólafur Ragnar Grímsson, now Chairman of the Arctic
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Circle, who spoke on “The Future of Europe – A View from the North”,
giving insight into the increased cognisance of the strategic importance
of the Arctic from across the world.
In July, a delegation of the Swiss Federal Supreme Court led by President
Ulrich Meyer paid an official visit to the Court. The visit provided an
excellent opportunity for the exchange of views and experiences between
colleagues, furthering the judicial dialogue, in both formal and
convivial surroundings.
Under the auspices of the EFTA Court Lunchtime Talks, President Francis
Delaporte, of the Administrative Court and Vice-President of the
Constitutional Court of Luxembourg, gave a lunchtime talk entitled, “A
national perspective on the preliminary reference procedure”; Dr.
François Paychère, Judge at the Court of Auditors, Geneva, gave a
lunchtime talk entitled, “Is there still a judge in the courtroom (or when
artificial intelligence meets the judge)?”; and Dr Allan Tatham, Lecturer
in EU Law, International Law and International Relations, Universidad
CEU San Pablo, Madrid, gave a lunchtime talk entitled, “Without Fear or
Favour: Ensuring the independence and accountability of
regional judiciaries”.
The website of the Court is: www.eftacourt.int. It contains general
information on the Court, its case law, reports for the hearing and press
releases, publications, news, and the main legal texts governing the
activities of the Court.
The Court’s e-mail address is: eftacourt@eftacourt.int
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Judges and Staff
THE MEMBERS OF THE COURT IN 2017 WERE AS FOLLOWS:
Mr Carl BAUDENBACHER (nominated by Liechtenstein)
Mr Per CHRISTIANSEN (nominated by Norway)
Mr Páll HREINSSON (nominated by Iceland)
The judges are appointed by common accord of the Governments of the
EFTA States.
Mr Gunnar Selvik is the Registrar of the Court.

AD HOC JUDGES OF THE COURT ARE:
NOMINATED BY ICELAND:
Mr Benedikt Bogason, hæstaréttardómari (Supreme Court Judge)
Ms Ása Ólafsdóttir, University of Iceland (Associate Professor)

NOMINATED BY LIECHTENSTEIN:
Ms Nicole Kaiser, Rechtsanwältin (lawyer)
Mr Martin Ospelt, Rechtsanwalt (lawyer)

NOMINATED BY NORWAY:
Mr Ola Mestad, University of Oslo (Professor)
Ms Siri Teigum, Advokat, (lawyer)
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IN ADDITION TO THE JUDGES, THE FOLLOWING PERSONS WERE EMPLOYED BY
THE COURT IN 2017:
Ms Candy BISCHOFF, Administrative Assistant
Ms Harriet BRUHN, Senior Administrative and Financial Officer
Mr Birgir Hrafn BÚASON, Lawyer Administrator
Mr Thierry CARUSO, Caretaker/Driver (temporary from 1 November)
Mr Michael-James CLIFTON, Legal Secretary
Ms Marthe Kristine Fjeld DYSTLAND, Legal Secretary (temporary officer)
Ms Hrafnhildur EYJÓLFSDÓTTIR, Personal Assistant
Mr Salim GUETTAF, Manager of premises (until 30 November)
Ms Theresa HAAS, Legal Secretary (temporary officer)
Mr Arnaldur HJARTARSON, Legal Secretary
Ms Guðlaug Rannveig JÓNASDÓTTIR, Legal Secretary (temporary officer
until 31 July)
Ms Annette LEMMER, Receptionist/Administrative Assistant (temporary
from 1 November)
Ms Luísa LOURENÇO, Legal Secretary (temporary officer)
Mr Sindri MAGNÚSSON STEPHENSEN, (temporary officer from
1 September)
Mr Tomasz MAZUR, Administrative and Financial Officer
(temporary officer)
Ms Silje NÆSHEIM, Personal Assistant
Mr Jørgen REINHOLDTSEN, Legal Secretary
Ms Kerstin SCHWIESOW, Personal Assistant
Mr Gunnar SELVIK, Registrar
Ms Sharon WORTELBOER, Administrative Assistant
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Curricula Vitae of the Judges and the Registrar
CARL BAUDENBACHER
Born: 1 September 1947, in Basel,
Switzerland, citizen of
Murten, Switzerland.
Education: University of Berne
school of law and economics
1967-1971; Dr. jur. University of
Berne 1978, Alexander-vonHumboldt-scholar, Max Planck
Institute of International Intellectual
Property Law Munich 1979-1981,
Habilitation/Privatdozent University
of Zurich 1983.
© YAPH

Professional career: Universities of
Berne and Zurich, Assistant,
1972-1978; Legal Secretary, Bülach District Court, 1982-1984; Visiting
Professor, Universities of Bochum, Berlin, Tübingen, Marburg,
Saarbrücken, 1984-1986; Professor of Private Law, University of
Kaiserslautern, 1987; Chair of Private, Commercial and Economic Law,
University of St. Gallen 1987-2013; Director of the University of St. Gallen
Institute of European Law 1991-2014; since 2014 Director of the
University if St. Gallen Competence Center of European and International
Law; Visiting Professor, University of Geneva, 1989-1990; Visiting
Professor University of Texas School of Law 1993-2004; Chairman of the
St. Gallen International Competition Law Forum since 1994;
Co-Chairman of the Grigory Tunkin Readings at Moscow State
(Lomonosov) University; Member of the Board of the Center for Global
Energy, International Arbitration, and Environmental Law of the
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University of Texas School of Law; Member of the Supreme Court of the
Principality of Liechtenstein, 1994-1995; Expert advisor to the
Governments of the Principality of Liechtenstein, Israel, the Russian
Federation and the Swiss Confederation as well as to both chambers of
the Parliament of the Swiss Confederation; Judge of the EFTA Court since
6 September 1995; President of the EFTA Court since 15 January 2003;
Dr. rer. pol. h.c. of Leuphana University 2012.
Publications: Over 40 books and over 200 articles on European and
International law, law of obligations, labour law, law of unfair
competition, antitrust law, company law, intellectual property law,
comparative law and the law of international courts.
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PER CHRISTIANSEN
Born: 1949 in Larvik, Norway.
Studies: Cand jur (University of
Oslo), 1976; studies at the University
of Glasgow, 1978-1979; Dr Juris
(University of Oslo),1988; Fulbright
Scholar (George Washington
University, Washington
DC), 2005-2006.
Professional career: Legal
Counsellor, Norges Bank, 1976-1982;
Head of Division and Deputy Director
in the Economic Policy Department,
© Jessica Theis
Ministry of Finance, 1982-1985; Head
of Office and Secretary to the Board
of Governors, Norges Bank, 1985-1986; Assistant Director General of the
Economic Policy Department, Ministry of Finance, 1986-1988;
Counsellor, Norwegian Mission to the European Communities (Brussels),
1988-1994; Director General in the Economic Policy Department,
Ministry of Finance, 1994; Director General of the Financial Markets
Department, Ministry of Finance, 1994-1995; Registrar at the EFTA
Court, 1995-1998; Advocate at Advokatfirmaet Pricewaterhouse Coopers
DA, 1998-2002; Professor of Law at the University of Tromsø, Norway
since 2001; Judge at the EFTA Court since 2011.
Publications: various publications in the field of international law,
EU and EEA law and financial law.
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PÁLL HREINSSON
Born: 20 February 1963, in
Reykjavík, Iceland
Studies: Cand. Juris 1988 from the
University of Iceland. Visitor student in
Administrative Law and Public
Administration at the University of
Copenhagen 1990-1991. Doctor Juris
2005 from the University of Iceland.
Professional career: Assistant Judge,
City Court of Reykjavik, 1988-1991;
Special Assistant, The Althing
Ombudsman (The Parliamentary
© Jessica Theis
Ombudsman’s Office), 1991-1998;
Member of the committees of
specialists which wrote the legislative bills on the Administrative Act from
1993 and the Freedom of Information Act from 1996; Associate Professor,
Faculty of Law, University of Iceland, 1998-1999; Professor of Law, University
of Iceland, 1999-2007; Vice-Dean, Faculty of Law, University of Iceland,
2002-2005; Dean, Faculty of Law, University of Iceland, 2005-2007;
Chairman of the Commission for access to administrative documentation
from the 1st of January 2005 to the 1st of September 2007. Justice at Supreme
Court of Iceland, 2007-2011. Chairman of the Special Investigation
Commission which was established with Act no. 142/2008 on an
Investigation of the Events Leading To, and the Causes Of, the Downfall of
the Icelandic Banks in 2008, and Related Events, from the 1st of January 2009
to the 1st of September 2010. Chairman of the Board of The Data Protection
Authority 1999-2011. Chairman of the Committee on the Evaluation of the
Judicial Candidates in Iceland 2010-2011. Judge at the EFTA Court since 2011.
Publications: books and articles on Administrative law, constitutional law,
Data Protection and Information Privacy, financial law and EU and EEA law.
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GUNNAR SELVIK
Born: 13 November 1963, in
Bergen, Norway
Studies: Master’s degree in
Economics, Royal Norwegian Naval
Academy, 1986; Norwegian Law
Degree, University of Oslo, 1992;
Special subject EEA law, University
of Oslo, 1994.
Professional Career: Miscellaneous
posts as officer in the Norwegian
Navy, 1986-92; Financial Officer/
Treasury Officer, NACMA (NATO),
© Jessica Theis
Brussels, Belgium, 1992-98;
Registrar, EFTA-Court, Luxemburg
1998-2001; Senior Project leader/lawyer, Interpro AS, Bergen, Norway,
2001-03; Director, West Norway Office, Brussels, Belgium/Bergen,
Norway, 2003-06; Director, Goods Division, EFTA Secretariat, Brussels,
Belgium, 2006-12; Appointed Registrar of the EFTA Court in
September 2012.
Publications: The development and planning of the Haukeland
University Hospital, Bergen, Norway; The academic status of officers
graduated from the Norwegian Naval Academy.
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List of Court Decisions published in the
EFTA Court Reports
CASES 1994 – 2017

1

2

3

4

5

6

7

Case

Parties

Type of Case

EFTA Court
Report

E-1/94

Ravintoloitsijain
Liiton Kustannus Oy
Restamark

Request for an Advisory Opinion from
Tullilautakunta, Finland

[1994-1995]

Scottish Salmon
Growers Association
Ltd v EFTA Surveillance Authority

Direct Action

Alexander Flandorfer
Friedmann and Others
v Republic of Austria

Jurisdiction – Procedure – Admissibility – Legal
aid

[1994-1995]

Konsumentombudsmannen v De Agostini
(Svenska) Förlag AB

Request for an Advisory Opinion from
Marknadsdomstolen, Sweden

[1994-1995]

Konsumentombudsmannen v TV-shop i
Sverige AB

Request for an Advisory Opinion from
Marknadsdomstolen, Sweden

Reinhard Helmers v
EFTA Surveillance
Authority and
Kingdom of Sweden

Direct Action

Data Delecta
Aktiebolag and
Ronnie Forsberg v
MSL Dynamics Ltd

Request for an Advisory Opinion from Högsta
domstolen, Sweden

E-2/94

E-3/94

E-4/94

E-5/94

E-6/94

E-7/94

p. 15

Admissibility – Free movement of goods – State
monopolies of a commercial character – Import
monopoly – Articles 11, 13 and 16 of the EEA
Agreement – Unconditional and sufficiently precise

Decision of the EFTA Surveillance Authority –
Constituent Elements – Judicial Review –
Statement of Reasons – Admissibility – Locus
standi – Direct and Individual Concern

[1994-1995]
p. 59

p. 83

p. 89

Withdrawn
[1994-1995]
p. 93

Withdrawn

Procedure – Admissibility – Application for
revision

Withdrawn

1077

[1994-1995]
p. 97 and 103

[1994-1995]
p. 109

2017 | Book 3

8

9

Case

Parties

Type of Case

EFTA Court
Report

Joined
Cases
E-8/94 and
E-9/94

Forbrukerombudet v
Mattel Scandinavia
A/S and Lego Norge
A/S

Request for an Advisory Opinion from
Markedsrådet, Norway

[1994-1995]

E-1/95

Ulf Samuelsson v
Svenska staten

Request for an Advisory Opinion from Varbergs
tingsrätt, Sweden

p. 113

Admissibility – Free movement of services –
Council Directive 89/552/EEC – Transmitting State
principle – Televised advertising targeting children
– Broadcasters/ Advertisers – Circumvention –
Directed advertising – Council Directive
84/450/EEC
[1994-1995]
p. 145

Admissibility – Council Directive 80/987/EEC –
National measures to counter abuse –
Proportionality
10

11

E-2/95

E-3/95

Eilert Eidesund v
Stavanger Catering
A/S

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Torgeir Langeland v
Norske Fabricom A/S

Request for an Advisory Opinion from
Stavanger byrett, Norway

[1995-1996]
p. 1

Council Directive 77/187/EEC – Transfer of part of
a business – Transfer of rights to pension benefits
[1995-1996]
p. 36

Council Directive 77/187/EEC – Transfer of rights
to pension benefits
12

13

14

15

16

E-1/96

E-2/96

E-3/96

E-4/96

E-5/96

EFTA Surveillance
Authority v Republic
of Iceland

Discontinuance of proceedings

Jørn Ulstein and Per
Otto Røiseng v
Asbjørn Møller

Request for an Advisory Opinion from Inderøy
herredsrett, Norway

Tor Angeir Ask and
Others v ABB Offshore
Technology AS and
Aker Offshore Partner
AS

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Fridtjof Frank
Gundersen v Oslo
kommune

Request for an Advisory Opinion from Oslo
byrett, Norway

Ullensaker kommune
and Others v Nille AS

Request for an Advisory Opinion from
Borgarting lagmannsrett, Norway

[1995-1996]
p. 63
[1995-1996]
p. 65

Council Directive 77/187/EEC – Transfer of rights
to pension benefits
[1997]
p. 1

Council Directive 77/187/EEC – Transfer of part of
a business
[1997]
p. 28

Withdrawn
[1997]
p. 30

Admissibility – Free movement of goods –
Licensing scheme
17

E-6/96

Tore Wilhelmsen AS v
Oslo kommune

Request for an Advisory Opinion from Oslo
byrett, Norway
Alcohol sales – State monopolies of a commercial
character – Free movement of goods
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18

19

20

21

22

Case

Parties

Type of Case

EFTA Court
Report

E-7/96

Paul Inge Hansen v
EFTA Surveillance
Authority

Direct Action

[1997]

Action for failure to act – Admissibility

p. 100

Fridtjof Frank
Gundersen v Oslo
kommune, supported
by Norway

Request for an Advisory Opinion from Oslo
byrett, Norway

[1997]

Mag Instrument Inc v
California Trading
Company Norway,
Ulsteen

Request for an Advisory Opinion from
Fredrikstad byrett, Norway

Jan and Kristian Jæger
AS, supported by
Norwegian Association of Motor Car
Dealers and Service
Organisations v Opel
Norge AS

Request for an Advisory Opinion from Nedre
Romerike herredsrett, Norway

E-1/97

E-2/97

E-3/97

E-4/97

The Norwegian
Bankers’ Association v
EFTA Surveillance
Authority, supported
by Kingdom of Norway

p. 108

Alcohol sales – State monopolies of a commercial
character – Free movement of goods
[1997]
p. 127

Exhaustion of trade mark rights
[1998]
p. 1

Competition – Motor vehicle distribution system
– Compatibility with Article 53(1) EEA – Admission
to the system – Nullity

Direct Action

[1998]

State Aid – Action for annulment of a decision of
the EFTA Surveillance Authority – Admissibility
– Exceptions under Article 59(2) EEA – Procedures

p. 38
and
[1999]
p. 1

23

24

25

26

E-5/97

E-7/97

E-8/97

E-9/97

European Navigation
Inc v Star Forsikring
AS, under offentlig
administrasjon (under
public administration)

Request for an Advisory Opinion from
Høysteretts kjæremålsutvalg, Norway

[1998]
p. 59

Withdrawn

EFTA Surveillance
Authority v Kingdom
of Norway

Direct Action
Failure of a Contracting Party to fulfil its
obligations – Safety and health protection of
workers in surface and underground mineral –
extracting industries – Council Directive
92/104/EEC

p. 62

TV 1000 Sverige AB v
Norwegian
Government

Request for an Advisory Opinion from Oslo
byrett, Norway

[1998]

Erla María Sveinbjörnsdóttir v
Government of
Iceland

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

[1998]

p. 68

Council Directive 89/552/EEC – Transfrontier
television broadcasting – Pornography

Council Directive 80/987/EEC – Incorrect
implementation of a directive – Liability of an
EFTA State
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27

28

29

30

Case

Parties

Type of Case

EFTA Court
Report

E-10/97

EFTA Surveillance
Authority v Kingdom
of Norway

Direct Action

[1998]

Failure of a Contracting Party to fulfill its
obligations – Health protection for workers
exposed to vinyl chloride monomer – Council
Directive 78/610/EEC

p. 134

Norwegian
Government v Astra
Norge AS

Request for an Advisory Opinion from
Borgarting lagmannsrett, Norway

[1998]

Federation of
Icelandic Trade
(Samtök verslunarinnar – Félag íslenskra
stórkaupmanna, FIS) v
Government of
Iceland and the
Pharmaceutical
Pricing Committee
(Lyfjaverðsnefnd)

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

Herbert Rainford-Towning

Request for an Advisory Opinion from
Verwaltungsbeschwerdeinstanz des
Fürstentums Liechtenstein

E-1/98

E-2/98

E-3/98

p. 140

Free movement of goods – Copyright – Disguised
restriction on trade
[1998]
p. 172

Pricing of pharmaceutical products – General price
decrease – Price control system

[1998]
p. 205

Right of establishment – Residence requirement for
managing director of a company
31

E-4/98

Blyth Software Ltd v
AlphaBit AS

Request for an Advisory Opinion from Oslo
byrett, Norway

[1998]
p. 239

Withdrawn
32

33

34

Fagtún ehf v
Byggingarnefnd
Borgarholtsskóla,
Government of
Iceland, City of
Reykjavík and
Municipality of
Mosfellsbær

Request for an Advisory Opinion from
Hæstiréttur Íslands, Iceland

E-6/98 R &
E-6/98

Government of
Norway v EFTA
Surveillance
Authority

Direct Action

E-1/99

Storebrand Skadeforsikring AS v
Veronika Finanger

Request for an Advisory Opinion from Norges
Høyesterett, Norway

E-5/98

[1999]
p. 51

General prohibition on discrimination – Free
movement of goods – Post-tender negotiations in
public procurement proceedings

State aid – Suspension of operation of a measure –
Action for annulment of a decision of the EFTA
Surveillance Authority – General measures – Effect
on trade – Aid schemes

Motor Vehicle Insurance Directives – Driving
under the influence of alcohol – Compensation for
passengers
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[1998]
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[1999] p. 74

[1999]
p. 119
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35

36

37

38

39

Case

Parties

Type of Case

EFTA Court
Report

E-2/99

EFTA Surveillance
Authority v Kingdom
of Norway

Direct Action

[2000-2001]

State Debt
Management Agency v
Íslandsbanki-FBA hf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

Allied Colloids and
Others v Norwegian
State

Request for an Advisory Opinion from Oslo
byrett, Norway

EFTA Surveillance
Authority v Kingdom
of Norway

Direct Action

Dr Johann Brändle

Request for an Advisory Opinion from
Verwaltungsbeschwerdeinstanz des
Fürstentums Liechtenstein

E-1/00

E-2/00

E-3/00

E-4/00

Failure of a Contracting Party to fulfil its
obligations - Council Directive 92/51/EEC on a
second general system for the recognition of
professional education and training to supplement
Directive 89/48/EEC

p. 1

[2000-2001]
p. 8

Free movement of capital – State guarantees issued
on financial loans – Different guarantee fees for
foreign and domestic loans
[2000-2001]
p. 35

Free movement of goods – Directives on dangerous
substances and preparations – Joint Statements of
the EEA Joint Committee

Failure of a Contracting Party to fulfil its
obligations – Fortification of foodstuffs with iron
and vitamins – Protection of public health –
Precautionary principle

[2000-2001]
p. 73

[2000-2001]
p. 123

Right of establishment – Single practice rule –
Justification by overriding reasons of general
interest
40

E-5/00

Dr Josef Mangold

Request for an Advisory Opinion from
Verwaltungsbeschwerdeinstanz des
Fürstentums Liechtenstein

[2000-2001]
p. 163

Right of establishment – Single practice rule –
Justification by overriding reasons of general
interest
41

E-6/00

Dr Jürgen Tschannet

Request for an Advisory Opinion from
Verwaltungsbeschwerdeinstanz des
Fürstentums Liechtenstein

[2000-2001]
p. 203

Right of establishment – Single practice rule –
Justification by overriding reasons of general
interest
42

43

E-7/00

E-8/00

Halla Helgadóttir v
Daníel Hjaltason and
Iceland Insurance
Company Ltd

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

Landsorganisasjonen i
Norge v Kommunenes
Sentralforbund and
Others

Request for an Advisory Opinion from
Arbeidsretten, Norway

[2000-2001]
p. 246

Motor Vehicle Insurance Directives – Standardised
compensation system – Compensation for victims

Competition rules – Collective agreements –
Transfer of occupational pension scheme

1081

[2002]
p. 114
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44

45

Case

Parties

Type of Case

EFTA Court
Report

E-9/00

EFTA Surveillance
Authority v Norway

Direct Action

[2002]

Hörður Einarsson v
The Icelandic State

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

E-1/01

Failure of a Contracting Party to fulfil its
obligations – State retail alcohol monopoly –
licensed serving of alcohol beverages –
discrimination

p. 72

[2002]
p. 1

Differentiated value-added tax on books – Article
14 EEA – Competing products – Indirect protection
of domestic products
46

E-2/01

Dr Franz Martin
Pucher

Request for an Advisory Opinion from
Verwaltungsbeschwerdeinstanz des
Fürstentums Liechtenstein

[2002]
p. 44

Right of establishment – Residence requirement for
at least one board member of a domiciliary
company
47

E-3/01

Alda Viggósdóttir v
Íslandspóstur hf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

[2002]
p. 202

Council Directive 77/187/EEC – Transfer of a State
administrative entity to a State owned limited
liability company
48

E-4/01

Karl K. Karlsson hf. v
The Icelandic State

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur, Iceland

[2002]
p. 240

State alcohol monopoly – incompatibility with
Article 16 EEA – State liability in the event of a
breach of EEA law – Conditions of liability
49

50

E-5/01

E-6/01

EFTA Surveillance
Authority v
Principality of
Liechtenstein

Direct Action
Failure by a Contracting Party to fulfil its
obligations - Council Directive 87/344/EEC on the
coordination of laws, regulations and
administrative provisions relating to legal
expenses insurance

p. 287

CIBA and Others v
The Norwegian State

Request for an Advisory Opinion from Oslo
byrett, Norway

[2002]

[2000-2001]

p. 281

Rules of procedure – Admissibility – Jurisdiction of
the Court – Competence of the EEA Joint
Committee
51

E-7/01

Hegelstad and Others
v Hydro Texaco AS

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

[2002]
p. 310

Competition – Exclusive purchasing agreement
– Service-station agreement – Article 53 EEA –
Regulation 1984/83 – Nullity
52

E-8/01

Gunnar Amundsen AS
and Others v Vectura
AS

Request for an Advisory Opinion from
Borgarting lagmannsrett, Norway
Withdrawn

1082

[2002]
p. 236
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53

54

55

Case

Parties

Type of Case

EFTA Court
Report

E-1/02

EFTA Surveillance
Authority v Norway

Direct Action

[2003]

Technologien
Bau- und Wirtschaftsberatung GmbH and
Bellona Foundation v
EFTA Surveillance
Authority

Direct Action

Paranova AS v Merck
& Co., Inc. and Others

Request for an Advisory Opinion from Norges
Høyesterett, Norway

E-2/02

E-3/02

Failure of a Contracting Party to fulfil its
obligations – Equal Rights Directive - Reservation
of academic positions for women

Action for annulment of a decision of the EFTA
Surveillance

p. 1

[2003]
p. 52

Authority-State aid-Admissibility-Locus standi

[2003]
p. 101

Parallel imports – Article 7(2) of Directive
89/104/EEC – Use of coloured stripes on the
parallel importer’s repackaging design –
Legitimate reasons
56

57

58

59

60

E-1/03

E-2/03

E-3/03

E-4/03

E-1/04

EFTA Surveillance
Authority v Iceland

Direct Action

[2003]

Failure of a Contracting Party to fulfil its
obligations – free movement of services -higher tax
on intra-EEA flights than on domestic flights

p. 143

Ákæruvaldið (The
Public Prosecutor) v
Ásgeir Logi Ásgeirsson, Axel Pétur
Ásgeirsson and Helgi
Már Reynisson

Request for an Advisory Opinion from
Héraðsdómur Reykjaness, Iceland

[2003]
p. 185

Jurisdiction – Admissibility – Fish products –
Protocol 9 to the EEA Agreement – rules of origin
– Protocol 4 to the EEA Agreement – Free Trade
Agreement EEC-Iceland

Transportbedriftenes
Landsforening and
Nor-Way Bussekspress
AS v EFTA
Surveillance
Authority

Direct Action

EFTA Surveillance
Authority v Norway

Direct Action
Failure of a Contracting Party to fulfil its
obligations – Article 8 of Directive 98/34/EC

p. 3

Fokus Bank ASA v

The Norwegian State, represented by
Skattedirektoratet (the Directorate of Taxes)
Request for an Advisory Opinion from
Frostating lagmannsrett, Norway

[2004]

Withdrawal of an application

Free movement of capital – taxation of dividends
– tax credit granted exclusively to shareholders
resident in a Contracting Party – denial of
procedural rights to shareholders resident in other
Contracting Parties

1083

[2004]
p. 1

[2004]

p. 11
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61

62

63

64

65

66

67

68

Case

Parties

Type of Case

E-2/04

Reidar Rasmussen, Jan
Rossavik, and Johan
Käldman, v Total E&P
Norge AS, v/styrets
formann

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Tsomakas Athanasios
and Others with
Odfjell ASA as an
accessory intervener v
The Norwegian State,
represented by
Rikstrygdeverket

Request for an Advisory Opinion from Gulating
lagmannsrett, Norway

Pedicel AS v Sosial- og
helsedirektoratet
(Directorate for
Health and Social
Affairs

Request for an Advisory Opinion from
Markedsrådet, Norway

Joined
Cases
E-5/04
E-6/04 and
E-7/04

Fesil and Finnfjord,
PIL and others and
The Kingdom of
Norway v EFTA
Surveillance
Authority

Direct Action

[2005]

State aid – Exemptions from energy tax for the
manufacturing and mining industries –
Admissibility – Selectivity – Effect on trade and
distortion of competition – Existing aid and new
aid – Recovery – Legal certainty – Legitimate
expectations – Proportionality

p. 117

E-8/04

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2005]

The Bankers’ and
Securities’ Dealers
Association of Iceland
v EFTA Surveillance
Authority

Direct Action

E-9/04
COSTS

The Bankers’ and
Securities’ Dealers
Association of Iceland
v EFTA Surveillance
Authority

Direct Action

E-9/04
COSTS II

Bankers´and
Securities´Dealers
Association of Iceland
v EFTA Surveillance
Authority

Direct Action

[2007]

Taxation of costs

p. 220

E-3/04

E-4/04

E-9/04

EFTA Court
Report
[2004]
p. 57

Transfer of undertakings - Council Directive
77/187/EEC – time of transfer – objection to
transfer of employment relationship
[2004]
p. 95

Freedom of movement for workers - social security
for migrant workers - Title II of Regulation 1408/71
– form E 101 - Article 3 EEA

[2005]
p. 1

Free movement of goods and services - prohibition
against alcohol advertisement - trade in wine
– Articles 8(3) and 18 EEA - “other technical
barriers to trade”- advertisement of wine –
restriction – protection of public health – principle
of proportionality – applicability of the
precautionary principle

Right of establishment – Residence requirement for
one member of management board and one
member of executive management in banks

Action for annulment of a decision of the EFTA
Surveillance Authority – State guarantee for a
publicly owned institution – State aid – Services of
General Economic Interest – Decision not to raise
objections – Initiation of the formal investigation
procedure – Admissibility

Taxation of costs

1084

p. 46

[2006]
p. 42

[2007]
p. 74
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69

Case

Parties

Type of Case

E-10/04

Paolo Piazza v Paul
Schurte AG

Request for an Advisory Opinion from
Fürstliches Landgericht (Princely Court of
Justice), Liechtenstein

EFTA Court
Report
[2005]
p. 76

Admissibility –security for costs before national
courts – free movement of capital – freedom to
provide services
70

71

72

73

E-1/05

E-2/05

E-3/05

E-4/05

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2005]

Failure of a Contracting Party to fulfil its
obligations – life assurance services – freedom to
provide services and right of establishment –
Article 33 of Directive 2002/83/EC – justification of
restriction based on general good – proportionality

p. 234

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

[2005]

State aid - Failure of a Contracting Party to fulfil its
obligations – Second subparagraph of Article 1(2)
of Part I of Protocol 3 SCA – Validity of a decision
by the EFTA Surveillance Authority – Termination
of tax measures and recovery of aid - Absolute
impossibility to implement a decision of the EFTA
Surveillance Authority

p. 202

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2006]

Failure of a Contracting Party to fulfil its
obligations – free movement of workers – social
security for migrant workers with family members
residing in an EEA State other than the State of
employment – regional residence requirement for
family benefits – Article 73 of Regulation EEC
1408/71 – Article 7(2) of Regulation EEC 1612/68
– discrimination – justification on grounds of
promoting sustainable settlement

p. 102

HOB-vín v The
Icelandic State and
Áfengis- og
tóbaksverslun ríkisins
(the State Alcohol and
Tobacco Company of
Iceland)

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court), Iceland

[2006]

Free movement of goods – State monopolies of a
commercial character – requirements to supply
goods on pallets and to include the pallet price in
the price of the goods – discrimination against
importers of alcoholic beverages – abuse of a
dominant position

1085

p. 4
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74

75

76

77

78

Case

Parties

Type of Case

EFTA Court
Report

Joined
Cases
E-5/05
E-6/05
E-7/05
E-8/05
and E-9/05

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2006]

Failure by a Contracting Party to fulfil its
obligations – Commission Directive 2002/77/EC of
16 September 2002 on competition in the markets
for electronic communications networks and
services – Directive 2002/19/EC of the European
Parliament and of the Council of 7 March 2002 on
access to, and interconnection of, electronic
communications networks and associated facilities
(Access Directive) – Directive 2002/20/EC of the
European Parliament and of the Council of 7 March
2002 on the authorisation of electronic
communications networks and services
(Authorisation Directive) – Directive 2002/21/EC of
the European Parliament and of the Council of 7
March 2002 on a common regulatory framework for
electronic communications networks and services
(Framework Directive) – Directive 2002/22/EC of
the European Parliament and of the Council of 7
March 2002 on universal service and users’ rights
relating to electronic communications networks
and services (Universal Service Directive)

p. 142

E-1/06

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2007]

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2007]

Conditions for concession for acquisition of
hydropower resources – scope of the EEA
Agreement – free movement of capital – right of
establishment – indirect discrimination – public
ownership – security of energy supply –
environmental protection – proportionality

p. 164

Ladbrokes Ltd. v
Staten v/Kultur- og
kirkedepartementet
and Staten v/
Landbruks- og
matdepartementet

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court), Norway

[2007]

KLM Royal Dutch
Airlines v Staten v/
Finansdepartementet
(The Norwegian State,
represented by the
Ministry of Finance)

Request for an Advisory Opinion from
Borgarting lagmanssrett (Borgarting Court of
Appeal), Norway

E-2/06

E-3/06

E-4/06

National legislation transferring the operation of
gaming machines to a State-owned monopoly –
restriction of freedom of establishment and
freedom to provide services – justification –
legitimate aims – consistency of national
legislation – necessity of national legislation

p. 8

p. 86

Right of establishment – freedom to provide
services – national restrictions on gambling and
betting – legitimate aims – suitability/consistency
– necessity – provision and marketing of gaming
services from abroad

Withdrawn

1086

[2007]
p. 4

2017 | Book 3

79

80

81

Case

Parties

Type of Case

EFTA Court
Report

E-5/06

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2007]

(Failure by a Contracting Party to fulfil its
obligations – Article 4(1) and (2a) of Regulation
EEC 1408/71 – social security benefits and special
non-contributory benefits – legal effect of Annex
IIa to Regulation EEC 1408/71 listing special
non-contributory benefits – Decision 1/95 of the
EEA Council on the entry into force of the EEA
Agreement for Liechtenstein)

p. 296

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2007]

Failure by a Contracting Party to fulfil its
obligations – Directive 2002/49/EC of the European
Parliament and of the Council of 25 June 2002
relating to the assessment and management of
environmental noise

p. 238

Criminal proceedings
against A

Request for an Advisory Opinion from
Fürstliches Landgericht (Princely Court of
Justice), Liechtenstein

[2007]

E-6/06

E-1/07

p. 246

Lawyers’ freedom to provide services – Council
Directive 77/249/EEC – Article 7 EEA – Protocol 35
EEA – principles of primacy and direct effect –
conforming interpretation
82

83

84

E-2/07

E-3/07

E-4/07

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2007]

Widow’s and widower’s pension rights – Equal
treatment of women and men – Article 69 EEA
– Directive 79/7/EEC – Directive 86/378/EEC

p. 280

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

[2007]

Failure by a Contracting Party to fulfil its
obligations – Directive 2002/88/EC of the European
Parliament and of the Council of 9 December 2002
amending Directive 97/68/EC on the approximation
of the laws of the Member States relating to
measures against the emission of gaseous and
particulate pollutants from internal combustion
engines to be installed in non-road mobile
machinery

p. 356

Jón Gunnar Þ
 orkelsson
v Gildi-lífeyrissjóður

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court), Iceland

[2008]
p. 3

Invalidity pension rights – free movement of
workers – Regulation (EEC) No 1408/71 –
Regulation (EEC) No 574/72
85

E-5/07

Private Barnehagers
Landsforbund v EFTA
Surveillance
Authority

Direct Action
Action for annulment of a decision of the EFTA
Surveillance Authority – Municipal kindergartens
– State aid – Notion of undertaking – Decision not
to raise objections – Initiation of the formal
investigation procedure – Admissibility

1087

[2008]
p. 62
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86

Case

Parties

Type of Case

E-6/07

HOB vín ehf. v
Faxaflóahafnir sf.

Request for an Advisory Opinion from
Hæstiréttur Íslands (the Supreme Court of
Iceland), Iceland

EFTA Court
Report
[2008]
p. 128

Port charges – charges having equivalent effect to
customs duties – internal taxation – free
movement of goods
87

88

89

90

91

92

Seabrokers AS v The
Norwegian State,
represented by
Skattedirektoratet
(the Directorate of
Taxes)

Request for an Advisory Opinion from
Stavanger tingrett (Stavanger District Court),
Norway

Celina Nguyen v The
Norwegian State,
represented by
Justis- og politidepartementet (the
Ministry of Justice and
the Police)

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court), Norway

Joined
Cases
E-9/07 and
E-10/07

L’Oréal Norge AS
(Case E-9/07 and Case
E-10/07); L’Oréal SA
(Case E-10/07) v Per
Aarskog AS (Case
E-9/07); Nille AS (Case
E-9/07); Smart Club
AS (Case E-10/07)

Request for an Advisory Opinion from Follo
tingrett (Follo District Court) and Oslo tingrett
(Oslo District Court), Norway

Joined
Cases
E-11/07 and
E-1/08

Olga Rindal (Case
E-11/07); Therese
Slinning, represented
by legal guardian Olav
Slinning (Case E-1/08)
v The Norwegian
State, represented by
the Board of
Exemptions and
Appeals for Treatment
Abroad

Request for an Advisory Opinion from
Borgarting lagmannsrett (Borgarting Court of
Appeal) and Oslo tingrett (Oslo District Court),
Norway

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

[2008]

Failure by a Contracting Party to fulfil its
obligations – Directive 2004/26/EC relating to
measures against the emission of gaseous and
particulate pollutants from internal combustion
engines to be installed in non-road mobile
machinery

p. 301

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

[2008]

Failure by a Contracting Party to fulfil its
obligations – Regulation (EC) No 648/2004 on
detergents

p. 308

E-7/07

E-8/07

E-2/08

E-3/08

[2008]
p. 172

Freedom of establishment – double taxation
agreement – calculation of maximum credit
allowance for tax paid in another EEA State – debt
interest and group contributions
[2008]
p. 224

Compulsory insurance for civil liability in respect
of motor vehicles – Directives 72/166/EEC,
84/5/EEC and 90/232/EEC – compensation for
non-economic injury – conditions for State liability
– sufficiently serious breach
[2008]
p. 259

Exhaustion of trade mark rights

[2008]
p. 320

Social security – Freedom to provide services
– National health insurance systems – Hospital
treatment costs incurred in another EEA State –
Experimental and test treatment

1088
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93

Case

Parties

Type of Case

E-4/08

Claudia Sebjanic v
Christian Peters

Request for an Advisory Opinion from
Fürstliches Landgericht (Princely Court of
Justice), Liechtenstein

EFTA Court
Report
[2008]
p. 299

Withdrawn
94

95

96

97

98

99

E-5/08

E-6/08

E-1/09

E-2/09

E-3/09

E-4/09

Yannike Bergling v
EFTA Surveillance
Authority

Direct Action

[2008]

Inadmissable

p. 316

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2009-2010]

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

Inconsult v the
Financial Market
Authority (Finanzmarktaufsicht)

Request for an Advisory Opinion from the
Appeals Commission of the Financial Market
Authority (Beschwerdekommission der
Finanzmarktaufsicht), Liechtenstein,

Failure by a Contracting Party to fulfil its
obligations – Directive 2002/91/EC on the energy
performance of buildings

Failure by a Contracting Party to fulfil its
obligations – Freedom of establishment –
Residence requirements

Failure by a Contracting Party to fulfil its
obligations – Commission Regulation (EC) No
593/2007 on the fees and charges levied by the
European Aviation Safety Agency – judgment by
default

Failure by a Contracting Party to fulfil its
obligations – Directive 2005/68/EC of the European
Parliament and of the Council of 16 November 2005
on reinsurance and amending Council Directives
73/239/EEC, 92/49/EEC as well as Directives
98/78/EC and 2002/83/EC

p. 4

[2009-2010]
p. 46

[2009-2010]
p. 12

[2009-2010]
p. 20

[2009-2010]
p. 86

Admissibility – Directive 2002/92/EC on insurance
mediation – Concept of a “durable medium
100

101

E-5/09

E-6/09

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

Magasin- og
Uke-presseforeningen
v EFTA Surveillance
Authority

Direct Action

Failure by a Contracting Party to fulfil its
obligations – Directive 2005/68/EC of the European
Parliament and of the Council of 16 November 2005
on reinsurance and amending Council Directives
73/239/EEC, 92/49/EEC as well as Directives
98/78/EC and 2002/83/EC

Action for failure to act – State aid – Existing aid
– Admissibility

1089

[2009-2010]
p. 30

[2009-2010]
p. 144
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102

103

104

105

106

107

Case

Parties

Type of Case

EFTA Court
Report

E-7/09

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2009-2010]

EFTA Surveillance
Authority v Republic
of Iceland

Direct Action

Periscopus AS v Oslo
Børs ASA and Erik
Must AS

Request for an Advisory Opinion from Oslo
District Court (Oslo tingrett)

Thor Kolbeinsson v
The Icelandic State

Direct Action

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

Dr. Joachim Kottke v
Präsidial Anstalt and
Sweetyle Stiftung

Request for an Advisory Opinion from
Fürstliches Obergericht (Princely Court of
Appeal)

E-8/09

E-1/10

E-2/10

E-3/10

E-5/10

Failure by a Contracting Party to fulfil its
obligations – Directive 2005/56/EC of the European
Parliament and of the Council of 26 October 2005
on cross-border mergers of limited liability
companies

Failure by a Contracting Party to fulfil its
obligations – Directive 2006/42/EC of the European
Parliament and of the Council of 17 May 2006 on
machinery, and amending Directive 95/16/EC on
the approximation of the laws of the Member States
relating to lifts – Judgment by default

p. 38

[2009-2010]
p. 180

[2009-2010]
p. 198

Directive 2004/25/EC – Acquisition of control –
Mandatory bid – Adjustment of the bid price –
Clearly determined circumstances and criteria –
Reference to market price

Safety and health of workers – Directives
89/391/EEC and 92/57/EEC – Article 3 EEA –
Employers’ and employees’ liability for work
accidents – State liability

Failure by a Contracting Party to fulfil its
obligations – Directive 2002/87/EC on the
supplementary supervision of credit institutions,
insurance undertakings and investment firms in a
financial conglomerate

[2009-2010]
p. 234

[2009-2010]
p. 188

[2009-2010]
p. 320

Security for costs before national courts –
Discrimination – Article 4 EEA – Justification
108

109

E-4,6,7/10

E-8/10

The Prinicipality of
Liechtenstein,
REASSUR Aktien
gesellschaft and
Swisscom RE
Aktiengesellschaft v
EFTA Surveillance
Authority

Direct Action

[2011]

Action for annulment of ESA decision 97/10/COL
regarding the taxation of captive insurance
companies under the Liechtenstein Tax Act

p. 16

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action
Failure by a Contracting Party to fulfil its
obligations – Directive 2005/36/EC on the
recognition of professional qualifications

1090

[2009-2010]
p. 296
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110

111

112

113

114

115

116

117

118

Case

Parties

Type of Case

EFTA Court
Report

E-9/10

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2009-2010]

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action
Failure by a Contracting Party to fulfil its
obligations – Directive 2006/54/EC on
implementation of the principle of equal
opportunities and equal treatment of men and
women in matters of employment and occupation

p. 368

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

[2011]

Failure by a Contracting Party to fulfil its
obligations – Directive 96/71/EC concerning the
posting of workers in the framework of provision of
services

p. 117

Aleris Ungplan AS v
Surveillance
Authority

Direct Action

[2011]

Konkurrenten.no AS v
EFTA Surveillance
Authority

Direct Action

[2011]

Application for the annulment of ESA decision
254/10/COL of 21 June 2010, to close case without
opening formal investigation procedure

p. 266

Philip Morris Norway
AS v Staten v/Helseog omsorgsdepartementet

Request for an Advisory Opinion from Oslo
District Court (Oslo tingrett)

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2011]

Non-compliance with a judgment of the Court
establishing a failure to fulfil obligations - Article
33 SCA - Measures necessary to comply with the
judgment of the Court

p. 202

Norwegian Appeal
Board for Health
Personnel - appeal
from A

Request for an Advisory Opinion from Appeal
Board for Health Personnel (Statens
helsepersonellnemnd)

E-10/10

E-11/10

E-12/10

E-13/10

E-14/10

E-16/10

E-18/10

E-1/11

Failure by a Contracting Party to fulfil its
obligations – Directive 2005/36/EC on the
recognition of professional qualifications

Failure by a Contracting Party to fulfil its
obligations – Directive 2005/36/EC on the
recognition of professional qualifications

Refusal by ESA to commence proceedings for
alleged failure of an EEA State to fulfil its
obligations in the field of procurement

p. 304

[2009-2010]
p. 312

[2009-2010]

p. 3

[2011]
p. 330

Free movement of goods – Prohibition on the
visual display of tobacco products – Articles 11 and
13 EEA – Measures having equivalent effect to
quantitative restrictions –Selling arrangements
– Protection of public health – Proportionality

Free movement of persons – Directive 2005/36/EC
– Recognition of professional qualifications –
Protection of public health – Non-discrimination
- Proportionality
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Case

Parties

Type of Case

E-3/11

Pálmi Sigmarsson v
the Central Bank of
Iceland

Request for an Advisory Opinion from
Reykjavík District Court (Héraðsdómur
Reykjavíkur)

EFTA Court
Report
[2011]
p. 430

Free movement of capital – Article 43 EEA –
National restrictions on capital movements –
Jurisdiction – Proportionality – Legal certainty
120

E-4/11

Arnulf Clauder

Request for an Advisory Opinion from
Verwaltungsgerichtshof des Fürstentums
Liechtenstein (Administrative Court of the
Principality of Liechtenstein)

[2011]
p. 216

Directive 2004/38/EC – Family reunification –
Right of residence for family members of EEA
nationals holding a right of permanent residence
– Condition to have sufficient resources
121

122

123

124

125

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2011]

Non-compliance with a judgment of the Court
establishing a failure to fulfil obligations - Article
33 SCA - Failure by a Contracting Party to fulfil its
obligations – Regulation (EC) No 1406/2002
establishing a European Maritime Safety Agency
– Regulation (EC) No 1891/2006 on multiannual
funding for the action of the European Maritime
Safety Agency in the field of response to pollution
caused by ships and amending Regulation (EC) No
1406/2002

p. 418

EFTA Surveillance
Authority v The
Republic of Iceland

Direct Action

[2011]

Failure by a Contracting Party to fulfil its
obligations – Directive 2002/49/EC on the
assessment and management of environmental
noise

p. 467

E-14/10
COSTS

Konkurrenten.no AS v
EFTA Surveillance
Authority

Direct Action
(Taxation of costs)

[2012]

E-15/10

Posten Norge AS v
EFTA Surveillance
Authority

Direct Action

[2012]

Action for annulment of a decision of the EFTA
Surveillance Authority – Competition – Abuse of a
dominant position – Market for business-toconsumer over-the-counter parcel delivery –
Distribution network – Exclusivity agreements –
Conduct liable to eliminate competition on the
market – Justification – Duration of infringement
– Fine

p. 246

The Principality of
Liechtenstein and
VTM Fundmanagement v EFTA
Surveillance
Authority

Direct Action

[2012]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Special tax
rules applicable to investment companies –
Selectivity – Existing aid and new aid – Recovery
– Legitimate expectations – Legal certainty –
Obligation to state reasons

p. 114

E-5/11

E-8/11

Joined
Cases
E-17/10
E-6/11
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Case

Parties

Type of Case

E-2/11

STX Norway Offshore
AS m.fl. v Staten v/
Tariffnemnda

Request for an Advisory Opinion from
Borgarting lagmannsrett (Borgarting Court of
Appeal)

EFTA Court
Report
[2012]
p. 4

Freedom to provide services – Directive 96/71/EC
– Posting of workers – Minimum rates of pay –
Maximum working hours – Remuneration for work
assignments requiring overnight stay –
Compensation for expenses
127

E-7/11

Grund, elli- og
hjúkrunarheimili v
Lyfjastofnun

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

[2012]
p. 188

Directive 2001/83/EC – Free movement of goods
– Pharmaceuticals – Parallel import – Control
reports – Protection of public health – Justification
– Language requirements for labelling and package
leaflets
128

129

130

131

132

Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2012]

Failure of an EEA State to fulfil obligations –Right
of establishment – Free movement of capital –
Ownership limitations and voting right restrictions
in financial services infrastructure institutions –
Proportionality – Legal certainty

p. 442

Joined
Cases
E-10/11 and
E-11/11

Hurtigruten ASA and
The Kingdom of
Norway v EFTA
Surveillance
Authority

Direct Action

[2012]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Maritime
transport – Article 61(1) EEA – Article 59(2) EEA
– Services of general economic interest – Public
service compensation – Overcompensation –
Principle of good administration – Legal certainty
– Obligation to state reasons

p. 758

E-12/11

Asker Brygge AS v
EFTA Surveillance
Authority

Direct Action

[2012]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Sale of land by
public authorities – Market investor principle
– Option agreement – Relevant time of assessment
for considering the market value

p. 536

Granville Establishment v Volker Anhalt,
Melanie Anhalt and
Jasmin Barbaro, née
Anhalt

Request for an Advisory Opinion from the
Fürstliches Landgericht (Princely Court of
Justice)

DB Schenker v EFTA
Surveillance
Authority

Direct Action

[2012]

Action for annulment of a decision of the EFTA
Surveillance Authority – Access to documents
– Admissibility – Measures of Organization of
Procedure – Reopening of oral procedure

p. 1178

E-9/11

E-13/11

E-14/11

[2012]
p. 400

Jurisdiction agreements – Freedom to provide and
receive services – Discrimination on grounds of
nationality – Justification – Remedies for
non-conformity with EEA law
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Case

Parties

Type of Case

E-15/11

Arcade Drilling AS v
Staten v/Skatt Vest

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court)

EFTA Court
Report
[2012]
p. 676

Freedom of establishment – Articles 31 and 34
EEA – Taxation – Anti-avoidance principles –
Proportionality
134

135

E-17/11

E-18/11

Aresbank SA v
Landsbankinn hf.,
Fjármálaráðuneytið
and the Icelandic State

Request for an Advisory Opinion from
Hæstiréttur Íslands (Supreme Court of Iceland)

Irish Bank Resolution
Corporation Ltd v
Kaupþing hf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

[2012]
p. 916

Directive 94/19/EC – Directive 2000/12/EC –
Directive 2006/48/EC – Admissibility – National
legislation adopting provisions of EEA law to
regulate purely internal situations – Notion of
deposit – Interbank loans – Mutual recognition of
an authorisation for the taking up and pursuit of
the business of credit institutions – Applicability of
decisions of the EEA Joint Committee
[2012]
p. 592

Article 34 SCA – Appeal against a decision making
a request for an Advisory Opinion – Reorganisation
and winding up of credit institutions – Directive
2001/24/EC – Conform interpretation
136

E-19/11

Vín Tríó ehf. v the
Icelandic State

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

[2012]
p. 974

Free movement of goods – Admissibility – Product
coverage – Articles 11 and 16 EEA - State
monopolies of a commercial character – Rules
concerning the existence and operation of a
monopoly – Product selection rules – Refusal to
sell alcoholic beverages containing stimulants such
as caffeine – Discrimination between domestic and
imported products – Absence of domestic
production
137

138

E-1/12

E-2/12

Den norske Forleggerforening v EFTA
Surveillance
Authority

Direct Action

[2012]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Alleged aid
granted to Nasjonal digital læringsarena (NDLA)
– Decision not to open the formal investigation
procedure – Notion of economic activity – Notion
of doubts – Obligation to state reasons

p. 1040

HOB-vín ehf. v
Áfengis- og
tóbaksverslun ríkisins

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)
Free movement of goods – Directive 2000/13/EC –
Product coverage – Labelling of foodstuffs –
Misleading labelling – Lack of notification to ESA
of a national measure – Justification – State
liability
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139

140

Case

Parties

Type of Case

EFTA Court
Report

E-16/11

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Directive 94/19/EC on deposit-guarantee schemes
– Obligation of result – Emanation of the State –
Discrimination

p. 4

Staten v/Arbeids
departementet v Stig
Arne Jonsson

Request for an Advisory Opinion from
Borgarting lagmannsrett (Borgarting Court of
Appeal)

[2013]

E-3/12

p. 136

Regulation (EEC) No 1408/71 – Social security for
migrant workers – Unemployment benefits –
Residence in the territory of another EEA State
– Condition of actual presence in the State of last
employment for entitlement to unemployment
benefits
141

E-10/12

Yngvi Harðarson v
Askar Capital hf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjvik District
Court)

[2013]
p. 204

Directive 91/533/EEC – Obligation to inform
employees – Amendments to a written contract of
employment – Effect of non-notification of
amendments
142

143

144

145

E-12/12

E-13/12

E-14/12

E-11/12

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Directive 2008/48/EC of the European
Parliament and of the Council of 23 April 2008 on
credit agreements for consumers and repealing
Council Directive 87/102/EEC

p. 240

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Council Directive 90/167/EEC of 26
March 1990 laying down the conditions governing
the preparation, placing on the market and use of
medicated feedingstuffs in the Community

p. 248

EFTA Surveillance
Authority v the
Principality of
Liechtenstein

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Freedom of establishment – Freedom
to provide services – Articles 31 and 36 EEA –
Obligation on temporary work agencies to deposit a
guarantee – Indirect and direct discrimination –
Residence requirement – Justification

p. 256

Beatrix Koch, Lothar
Hummel and Stefan
Müller v Swiss Life
(Liechtenstein) AG

Request for an Advisory Opinion from
Fürstliche Landgericht des Fürstentums
Liechtenstein (Princely Court of the
Principality of Liechtenstein)

[2013]

Directive 90/619/EEC – Directive 92/96/EEC –
Directive 2002/83/EC – Directive 2002/92/EC –
Life assurance – Unit-linked benefits – Obligation
to provide fair advice – Information to be
communicated to the policy holder before the
contract is concluded – Principle of equivalence –
Principle of effectiveness
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147

148

Case

Parties

Type of Case

EFTA Court
Report

E-7/12

DB Schenker v EFTA
Surveillance
Authority

Direct Action

[2013]

Action for failure to act – Non-contractual liability
of the EFTA Surveillance Authority – Access to
documents – Legitimate expectations – Principle
of good administration – Failure of the EFTA
Surveillance Authority to take a decision within a
self-imposed time limit

p. 356

Iceland v EFTA
Surveillance
Authority

Direct Action

[2013]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Sale of land by
public authorities – Market investor principle –
State Aid Guidelines – Well-publicised bidding
procedure comparable to an auction – Manifest
error of assessment – Principle of sound
administration – Obligation to state reasons

p. 454

Jan Anfinn Wahl v the
Icelandic State

Request for an Advisory Opinion from
Hæstiréttur Íslands (the Supreme Court of
Iceland)

[2013]

E-9/12

E-15/12

p. 534

Article 3 EEA – Article 7 EEA – Form and method
of implementation of directives – Directive
2004/38/EC – Free movement of EEA nationals
– Restrictions on right of entry – Procedural
safeguards
149

150

151

152

153

EFTA Surveillance
Authority v the
Kingdom of Norway

Direct Action

[2013]

Failure by an EEA/EFTA State to fulfil its
obligations – Regulation (EEC) No 1408/71 –
Regulation (EEC) No 574/72 – Social security for
migrant worker

p. 618

Joined
Cases
E-4/12 and
E-5/12

Risdal Touring AS and
Konkurrenten.no AS v
EFTA Surveillance
Authority

Direct Action

[2013]

Action for annulment of a decision of the EFTA
Surveillance Authority – Access to documents –
Admissibility – No need to adjudicate

p. 668

E-2/13

Bentzen Transport AS
v EFTA Surveillance
Authority

Direct Action

[2013]

Refusal to commence proceedings for alleged
failure of an EEA State to fulfil its obligations in
the field of procurement – Actionable measures –
Admissibility

p. 802

HOB-vín ehf.

Direct Action

[2013]

Interpretation of a judgment – Advisory Opinion
– Application manifestly inadmissible

p. 816

Request for an Advisory Opinion from
Hæstiréttur Íslands (the Supreme Court of
Iceland)

[2013]

E-6/12

E-2/12 INT

E-22/13

Íslandsbanki hf.
v Gunnar
V. Engilbertsson

Withdrawal of a request for an Advisory Opinion
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155

156

157

Case

Parties

Type of Case

EFTA Court
Report

E-9/13

EFTA Surveillance
Authority v the
Kingdom of Norway

Direct Action

[2013]

Failure by an EEA State to fulfil its obligations –
Commission Directive 2010/48/EU of 5 July 2010
adapting to technical progress Directive
2009/40/EC of the European Parliament and of the
Council on roadworthiness tests for motor vehicles
and their trailers

p. 830

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by an EEA/EFTA State to fulfil its
obligations – Directive 2006/54/EC of the
European Parliament and of the Council of 5 July
2006 on the implementation of the principle for
equal opportunities and equal treatment of men
and women in matters of employment and
occupation (recast)

p. 840

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Directive 2002/92/EC of 9 December
2002 on insurance mediation

p. 848

Metacom AG v
Rechtsanwälte Zipper
& Collegen

Request for an Advisory Opinion from
Fürstliche Landgericht des Fürstentums
Liechtenstein (Princely Court of the
Principality of Liechtenstein)

[2013]

E-10/13

E-11/13

E-6/13

p. 856

Lawyers’ freedom to provide cross-border services
– Directive 77/249/EEC – Self-representation –
Notification requirement in national law –
Consequences of failure to notify
158

159

160

E-13/13

E-14/13

E-15/13

EFTA Surveillance
Authority v the
Kingdom of Norway

Direct Action

[2013]

Failure by an EEA State to fulfil its obligations –
Directive 2005/60/EC of the European Parliament
and of the Council of 26 October 2005 on the
prevention of the use of the financial system for the
purpose of money laundering and terrorist
financing

p. 914

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Articles 31 and 40 EEA – Different
taxation on domestic and cross border mergers
within the EEA

p. 924

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by an EEA State to fulfil its obligations –
Directive 2009/22/EC of the European Parliament
and of the Council of 23 April 2009 on injunctions
for the protection of consumers’ interests

p. 936
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162

163

164

Case

Parties

Type of Case

EFTA Court
Report

E-16/13

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Failure to implement - Directive
2008/122/EC on the protection of consumers in
respect of certain aspects of timeshare, long-term
holiday product, resale and exchange contracts

p. 946

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Directive 2009/44/EC – Failure to
implement

p. 954

EFTA Surveillance
Authority v Iceland

Direct Action

[2013]

Failure by a Contracting Party to fulfil its
obligations – Directive 2001/81/EC – Failure to
implement

p. 962

Creditinfo Lánstraust
hf. v Register Iceland
and the Icelandic State

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjvik District
Court)

[2013]

E-17/13

E-18/13

E-7/13

p. 970

Directive 2003/98/EC on the re-use of public sector
information – Principles governing charging –
Transparency – Notion of cost – Self-financing
requirements
165

166

167

E-1/13

E-12/13

E-23/13

Míla v EFTA
Surveillance
Authority

Direct Action

EFTA Surveillance
Authority v Iceland

Direct Action

Hellenic Capital
Market Commission
(HCMC)

Request for an Advisory Opinion from
Verwaltungsgerichtshof des Fürstentums
Liechtenstein (the Administrative Court of the
Principality of Liechtenstein)

Action for annulment – State aid – Lease contract
– Failure to initiate the formal investigation
procedure – Admissibility – Legal interest – Status
as interested party – Doubts or serious difficulties
– Market investor principle – Tender procedure

Failure by a Contracting Party to fulfil its
obligations – Directive 2009/111/EC – Failure to
implement – Failure to notify

[2014]
p. 4

[2014]
p. 58

[2014]
p. 88

Directive 2003/6/EC – Admissibility – Judicial or
administrative function – Information request
– Requirement in national law to set out the facts
that give rise to the suspicion
168

E-8/12

DB Schenker v EFTA
Surveillance
Authority

Direct Action

[2014]

Action for annulment of decisions of the EFTA
Surveillance Authority – Access to documents
– Admissibility

p. 148
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Case

Parties

Type of Case

E-26/13

The Icelandic State v
Atli Gunnarsson

Request for an Advisory Opinion from
Hæstiréttur Íslands (Supreme Court of Iceland)

EFTA Court
Report
[2014]
p. 254

Free movement of persons – Article 28 EEA –
Directive 2004/38/EC – Directive 90/365/EEC –
Right of residence – Right to move from the home
State – Less favourable tax treatment
170

171

E-5/13

Joined
Cases
E-3/13 and
E-20/13

DB Schenker v EFTA
Surveillance
Authority

Direct Action

[2014]

Action for annulment of a decision of the EFTA
Surveillance Authority – Access to documents –
Admissibility – Measures of organization of
procedure – EFTA Surveillance Authority’s Rules
on access to documents 2012

p. 304

Fred. Olsen and
Others and Petter
Olsen and Others v
the Norwegian State

Request for an Advisory Opinion from
Skatteklagenemnda ved Sentralskattekontoret
for storbedrifter (the Tax Appeals Board for the
Central Tax Office for Large Enterprises) and
Oslo tingrett (Oslo District Court)

[2014]
p. 400

Taxation of controlled foreign companies –
Right of establishment – Free movement of capital
– Circumvention of national law – Justification –
Proportionality
172

E-25/13

Gunnar V. Engilbertsson v Íslandsbanki hf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjvík District
Court)

[2014]
p. 524

Article 34 SCA – Appeal against a request for an
Advisory Opinion – Indexation of mortgage loans
– Directive 87/102/EEC – Directive 93/13/EEC –
Principles of effectiveness and equivalence
173

174

175

E-15/10
COSTS

DB Schenker v Posten
Norge AS

Direct Action

[2014]

Taxation of costs – Recoverable costs – VAT

p. 616

E-8/13

Abelia v EFTA
Surveillance
Authority

Direct Action

[2014]

Action for annulment of a decision of the EFTA
Surveillance Authority – Proper representation
before the Court – State aid – Alleged aid granted
to lessors of premises to public schools – Decision
not to open the formal investigation procedure
– Legal interest – Status as interested party –
Competitive link

p. 638

Casino Admiral AG v
Wolfgang Egger

Request for an Advisory Opinion from
Staatsgerichtshof des Fürstentums
Liechtenstein (State Court of the Principality of
Liechtenstein)

[2014]

E-24/13

Freedom of establishment – Freedom to provide
services – Obligation of transparency – Principles
of equivalence and effectiveness
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177

178

179

180

181

182

183

Case

Parties

Type of Case

EFTA Court
Report

E-1/14

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Directive
2006/38/EC on the charging of heavy goods
vehicles for the use of certain infrastructures

p. 802

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]

Failure by an EEA State to fulfil its obligations –
Directive 2009/12/EC on airport charges

p. 812

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Directive
2007/23/EC on the placing on the market of
pyrotechnic articles

p. 822

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]

Failure by an EEA State to fulfil its obligations –
Directive 2008/98/EC of the European Parliament
and of the Council of 18 November 2008 on waste
and repealing certain Directives

p. 830

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2014]

Failure by an EEA State to fulfil its obligations –
Freedom to provide services – Article 36 EEA – Full
registration tax on leased motor vehicles
temporarily imported by Norwegian residents to
Norway

p. 840

FIFA v EFTA
Surveillance
Authority

Direct Action

[2014]

Action for annulment – Television broadcasting –
Article 14 of Directive 2010/13/EU – Measures
concerning events of major importance for an EEA
State – FIFA World Cup – Freedom to provide
services – Right to property – Statement of reasons

p. 854

Joined
Cases
E-4/12 and
E-5/12
COSTS

EFTA Surveillance
Authority v Risdal
Touring AS and
Konkurrenten.no AS

Direct Action

[2014]

Taxation of costs – Recoverable costs – VAT

p. 934

E-28/13

LBI hf. v Merrill Lynch
Int. Ltd.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

[2014]

E-3/14

E-4/14

E-5/14

E-7/14

E-21/13

p. 970

Article 30(1) of Directive 2001/24/EC – Winding up
of credit institutions – Applicable law – Voidness,
voidability or unenforceability of legal acts – Acts
governed by the law of another EEA State
184

E-2/14

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]

Failure by a Contracting Party to fulfil its
obligations – Directive 2005/35/EC – Failure to
implement

p. 1018
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186

187

Case

Parties

Type of Case

E-6/14

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2014]

Failure by a Contracting Party to fulfil its
obligations – Directive 2008/43/EC – Failure to
implement

p. 1028

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]

Failure by a Contracting Party to fulfil its
obligations – Directive 2009/38/EC – Failure to
implement

p. 1038

Proceedings
concerning Otto
Kaufmann AG

Request for an Advisory Opinion from
Fürstliches Landgericht des Fürstentums
Liechtenstein (Princely Court of Liechtenstein)

E-8/14

E-9/14

EFTA Court
Report

[2014]
p. 1048

Admissibility – Exchange of information on
convictions of legal persons – Freedom to provide
services – Freedom of establishment – Directive
2004/18/EC – Directive 2006/123/EC
188

E-27/13

Sævar Jón Gunnarsson
v Landsbankinn hf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

[2014]
p. 1090

Indexation of loans – Directive 87/102/EEC –
Consumer credit agreements – Directive 93/13/EEC
– Unfair terms – Mandatory terms
189

190

191

192

E-4/13

E-18/14

E-10/14

E-11/14

DB Schenker v EFTA
Surveillance
Authority

Direct Action

[2014]

Action for annulment of a decision of the EFTA
Surveillance Authority – Access to documents –
Admissibility – Article 38 SCA – ESA’s Rules on
public access to documents 2012

p. 1180

Wow Air ehf. v The
Competition
Authority, Isavia and
Icelandair ehf.

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

Enes Deveci and
Others v SAS
Denmark, Norway,
Sweden

Request for an Advisory Opinion from
Eidsivating lagmanssrett (Eidsivating Court of
Appeal)

EFTA Surveillance
Authority v Iceland

Direct Action

[2014]
p. 1304

Regulation (EEC) No 95/93 – Allocation of time
slots at EEA airports – Intervention by competition
authorities – Accelerated procedure
[2014]
p. 1364

Directive 2001/23/EC – Transfer of undertakings
– Collective agreements – Freedom to conduct a
business

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Directive
2011/7/EU on combating late payments in
commercial transactions

1101
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194

195

196

197

198

199

200

Case

Parties

Type of Case

EFTA Court
Report

E-12/14

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

EFTA Surveillance
Authority v Iceland

Direct Action

EFTA Surveillance
Authority v Iceland

Direct Action

EFTA Surveillance
Authority v Iceland

Direct Action
Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Regulation
(EU) No 1007/2011 on textile fibre names and
related labelling and marking of the fibre
composition of textile products – Commission
Delegated Regulation (EU) No 286/2012

p. 40

Konkurrenten.no AS v
EFTA Surveillance
Authority

Direct Action

[2015]

EFTA Surveillance
Authority v the
Principality of
Liechtenstein

Direct Action

[2015]

Failure by a Contracting Party to fulfil its
obligations – Freedom of establishment –
Restrictions on pursuit of the profession of
“Dentist” in Liechtenstein – Proportionality

p. 164

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Regulation
(EC) No 392/2009 on the liability of carriers of
passengers by sea in the event of accidents

p. 192

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Directive
2010/30/EU on product information of energy
consumption

p. 202

E-13/14

E-14/14

E-15/14

E-19/13

E-17/14

E-20/14

E-21/14

Failure by a Contracting Party to fulfil its
obligations – Directive 2009/125/EC on ecodesign
requirements for energy-related products – Failure
to implement

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Directive
2004/113/EC of 13 December 2004 implementing
the principle of equal treatment between men and
women in the access to and supply of goods and
services

Failure by a Contracting Party to fulfil its
obligations – Failure to implement – Directive
2009/48/EC on the safety of toys

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Local bus
transport services – Decision not to open the
formal investigation procedure – Decision
following the formal investigation procedure –
Admissibility – Measures of organization of
procedure
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p. 12

[2015]
p. 20

[2015]
p. 30

[2015]

p. 52
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201

Case

Parties

Type of Case

E-16/14

Pharmaq AS v Intervet
International BV

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court)

EFTA Court
Report
[2015]
p. 212

Veterinary medicinal products – Supplementary
protection certificate – Regulation (EEC) No
1768/92 – Concept of “first authorisation to place a
product on the market” in the European Economic
Area – Active ingredient
202

203

204

205

206

207

208

E-19/14

E-1/15

E-2/15

E-22/14

E-23/14

E-6/15

E-12/15

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2015]

Non-compliance with a judgment of the Court
establishing a failure to fulfil obligations – Article
33 SCA – Measures necessary to comply with a
judgment of the Court

p. 300

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Commission
Directive 2010/26/EU amending Directive 97/68/EC
of the European Parliament and of the Council on
the approximation of the laws of the Member States
relating to measures against the emission of
gaseous and particulate pollutants from internal
combustion engines to be installed in non-road
mobile machinery

p. 330

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Regulation
(EU) No 185/2010 on screening of passengers by
ETD and HHMD equipment

p. 340

DB Schenker v EFTA
Surveillance
Authority

Direct Action

[2015]

Action for discontinuance of proceedings - Costs

p. 350

Kimek Offshore AS v
EFTA Surveillance
Authority

Direct Action

[2015]

Action for annulment – State aid – Failure to
initiate the formal investigation procedure –
Admissibility – Legal interest – Status as
interested party – Doubts or serious difficulties
– General measures – Aid scheme

p. 412

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2015]

Failure by an EFTA State to fulfil its obligations –
Freedom to provide services –Directive 2006/123/
EC on services in the internal market – Local
authorisation requirement for construction works

p. 484

EFTA Surveillance
Authority v the
Principality of
Liechtenstein

Direct Action

[2015]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2011/83/EU on consumer rights

p. 502
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209

Case

Parties

Type of Case

E-3/15

Liechtensteinische
Gesellschaft für
Umweltschutz v
Gemeinde Vaduz

Request for an Advisory Opinion from
Staatsgerichtshof des Fürstentums
Liechtenstein (State Court of the Principality of
Liechtenstein)

EFTA Court
Report
[2015]
p. 512

Directive 2011/92/EU on environmental impact
assessment of public and private projects – Article
11 – Right of access to a judicial review procedure
– Effect of EEA law in national legal orders –
Principles of equivalence and effectiveness
210

211

212

213

214

215

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2015]

Failure by an EFTA State to fulfil its obligations –
Directive 2008/50/EC on ambient air quality and
cleaner air for Europe – Limit values for certain
pollutants in ambient air – Air quality plan

p. 568

Joined
Cases
E-8/15 and
E-9/15

Financial Services and
Compensation Scheme
Limited and De
Nederlandsche Bank
N.V. v The Depositors’
and Investors’
Guarantee Fund

Request for an Advisory Opinion from

[2015]

Héraðsdómur Reykjavíkur (Reykjavík District
Court)

p. 586

E-10/15

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2009/126/EC on Stage II petrol vapour recovery
during refuelling of motor vehicles at service
stations

p. 646

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2011/83/EU on consumer rights

p. 656

EFTA Surveillance
Authority v Kimek
Offshore AS

Application for an interpretation of a judgment
of the Court

[2015]

Matja Kumba T M’bye
and Others v
Stiftelsen
Fossumkollektivet

Request for an Advisory Opinion from
Eidsivating lagmannsrett (Eidsivating Court of
Appeal)

E-7/15

E-11/15

E-23/14 INT

E-5/15

Withdrawal of requests for Advisory Opinions

p. 666

Procedure – Request for interpretation –
Conditions of admissibility – Inadmissibility

Directive 2003/88/EC – Working time – Protection
of the safety and health of workers – Organisation
of working time – Rest periods – Maximum weekly
working time – Derogations from minimum rest
periods – Workers’ consent – Detriment
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[2015]
p. 674
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216

217

218

Case

Parties

Type of Case

E-13/15

Abuelo Insua Juan
Bautista v Liechtensteinische Invalidenversicherung

Request for an Advisory Opinion from
Fürstliches Obergericht (Princely Court of
Appeal)

EFTA Surveillance
Authority v Iceland

Direct Action

[2015]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2010/65/EU on reporting formalities for ships

p. 762

Ferskar kjötvörur ehf.
v The Icelandic State

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

[2016]

E-18/15

E-17/15

EFTA Court
Report
[2015]
p. 720

Coordination of social security systems – Article
87(2) of Regulation (EC) No 987/2009 – Binding
effect of medical findings of institution of place of
stay or residence – Right to challenge those
findings – Principle of equal treatment

p. 2

Jurisdiction – Article 8 EEA – Import of raw meat
– Directive 89/662/EEC – Harmonisation of the
regulatory regime for veterinary checks
219

220

221

222

223

224

E-20/15

E-21/15

E-22/15

E-23/15

E-4/15

E-14/15

EFTA Surveillance
Authority v Iceland

Direct Action

EFTA Surveillance
Authority v Iceland

Direct Action

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2016]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2011/62/EU – Directive 2012/26/EU

p. 103

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2016]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2010/53/EU

p. 117

Icelandic Financial
Services Association v
EFTA Surveillance
Authority

Direct Action

[2016]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid –Admissibility
– Locus standi – Status of an association

p. 129

Holship Norge AS v
Norsk Transportarbeiderforbund

Request for an Advisory Opinion from Norges
Høyesterett (the Supreme Court of Norway)

[2016]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2013/10/EU amending Directive 75/324/EEC on
aerosol dispensers

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2011/88/EU amending Directive 97/68/EC as
regards the provisions for engines placed on the
market under the flexibility scheme

Articles 31, 53 and 54 EEA – Competition law –
Collective agreements – Collective action –
Freedom of establishment
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[2016]
p. 79

[2016]
p. 91

p. 238
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225

226

227

228

Case

Parties

Type of Case

Joined
Cases
E-15/15 and
E-16/15

Franz-Josef Hagedorn
v Vienna-Life
Lebensversicherung
AG Vienna Life
Insurance Group and
Rainer Armbruster v
Swiss Life (Liechtenstein) AG

Request for an Advisory Opinion from
Fürstlicher Oberster Gerichtshof (the Supreme
Court of the Principality of Liechtenstein)

E-19/15

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2016]

Failure by an EEA/EFTA State to fulfil its
obligations – Prior authorisation schemes for
establishment and cross-border services –
Directive 2006/123/EC – Article 31 EEA – Article
36 EEA – Justification – Proportionality

p. 435

Gerhard Spitzer v
EFTA Surveillance
Authority

Direct Action

[2016]

Preliminary objection to admissibility – Refusal to
commence infringement proceedings – Directive
2002/47/EC – Challengeable measures – Time limit
– Admissibility

p. 511

Walter Waller v
Liechtensteinische
Invalidenversicherung

Request for an Advisory Opinion from
Fürstliches Obergericht (Princely Court of
Appeal)

[2016]

E-2/16

E-24/15

EFTA Court
Report
[2016]
p. 345

Directive 2002/83/EC – Article 36 – Transfer of life
assurance contracts – Admissibility – The term
‘assurance contract’ – Change in policy conditions

p. 525

Coordination of social security systems – Article
87(2) of Regulation (EC) No 987/2009 – Binding
effect of medical findings
229

230

231

232

233

E-28/15

E-25/15

E-30/15

E-31/15

E-32/15

Yankuba Jabbi v The
Norwegian Government, represented by
the Immigration
Appeals Board

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court)

EFTA Surveillance
Authority v Iceland

Direct Action

[2016]

Failure by an EFTA State to fulfil its obligations –
State aid – Article 14(3) of Part II of Protocol 3 SCA
– Failure to recover unlawfully granted aid

p. 629

EFTA Surveillance
Authority v Iceland

Direct Action

[2016]

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Directive 2011/62/EU
amending Directive 2001/83/EC on the Community
Code relating to medicinal products for human use

p. 655

EFTA Surveillance
Authority v Iceland

Direct Action

[2016]

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Directive 2011/77/EU
amending Directive 2006/116/EC on the term of
protection of copyright and certain related rights

p. 667

EFTA Surveillance
Authority v The
Principality of
Liechtenstein

Direct Action

[2016]

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Directive 2006/126/EC –
Directive 2011/94/EU – Directive 2012/36/EU

p. 679

[2016]
p. 573

Directive 2004/38/EC – Right of residence –
Derived rights for third country nationals
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2017 | Book 3

234

235

236

237

Case

Parties

Type of Case

EFTA Court
Report

E-33/15

EFTA Surveillance
Authority v Iceland

Direct Action

[2016]

Failure by an EEA/EFTA State to fulfil its
obligations – Failure to implement – Directive
2012/26/EU amending Directive 2001/83/EC as
regards pharmacovigilance

p. 693

EFTA Surveillance
Authority v Iceland

Direct Action

[2016]

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Directive 2012/46/EU
amending Directive 97/68/EC on the approximation
of the laws of the Member States relating to
measures against the emission of gaseous and
particulate pollutants from internal combustion
engines to be installed in non-road mobile
machinery

p. 705

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2016]

Failure by an EFTA State to fulfil its obligations
– Directive 2000/59/EC on port reception facilities
for ship-generated waste and cargo residues

p. 717

Criminal proceedings
against B and B v
Finanzmarktaufsicht

Request for an Advisory Opinion from
Fürstliches Obergericht (Princely Court of
Appeal of the Principality of Liechtenstein) and
Beschwerdekommission der
Finanzmarktaufsicht (Appeals Board of the
Financial Market Authority)

[2016]

E-34/15

E-35/15

Joined
Cases
E-26/15 and
E-27/15

p. 738

Freedom to provide services – Article 36 EEA –
Directive 2005/60/EC – Proportionality
238

239

240

241

E-29/15

E-7/16

E-4/16

E-1/16

Sorpa bs. v The
Icelandic Competition
Authority (Sam
keppniseftirlitið)

Request for an Advisory Opinion from
Hæstiréttur Íslands (the Supreme Court of
Iceland)

Míla ehf. v EFTA
Surveillance
Authority

Direct Action

[2016]

Preliminary objection to admissibility – State aid
– Decision to close formal investigation procedure

p. 901

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2016]

Non-compliance with a judgment of the Court
establishing a failure to fulfil obligations – Article
33 SCA – Measures necessary to comply with a
judgment of the Court

p. 915

Synnøve Finden AS v
The Norwegian
Government,
represented by the
Ministry of Agriculture and Food

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court)

[2016]

[2016]
p. 823

Abuse of a dominant position – Notion of
undertaking – Cooperative agencies established by
municipalities – Waste management – Services of
general economic interest – Dissimilar conditions
applied to equivalent transactions with other
trading parties – Price discrimination

Product coverage of the EEA Agreement – Dairy
products – State aid – State resources – Effect on
trade and distortion of competition – Freedom of
establishment
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p. 929
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242

243

243

244

245

246

247

Case

Parties

Type of Case

E-3/16

Ski Taxi SA, Follo Taxi
SA and Ski Follo
Taxidrift AS v The
Norwegian Government, represented by
the Competition
Authority

Request for an Advisory Opinion from Norges
Høyesterett (the Supreme Court of Norway)

Fjarskipti hf. v The
Icelandic Post and
Telecom Adminis
tration

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

Fjarskipti hf. v The
Icelandic Post and
Telecom Adminis
tration

Request for an Advisory Opinion from
Héraðsdómur Reykjavíkur (Reykjavík District
Court)

EFTA Surveillance
Authority v Iceland

Direct Action

EFTA Surveillance
Authority v Iceland

Direct Action

EFTA Surveillance
Authority v Iceland

Direct Action

Municipality of Oslo

Request for an Advisory Opinion from
Klagenemnda for industrielle rettigheter (the
Norwegian Board of Appeal for Industrial
Property Rights)

E-6/16

E-6/16

E-10/16

E-13/16

E-14/16

E-5/16

EFTA Court
Report
[2016]
p. 1000

Article 53 EEA – Restriction of competition by
object – Public procurement – Submission of joint
bids through a joint management company

[2016]
p. 1082

Provision of telecommunications services –
Directive 2002/21/EC – Electronic communications
network – Electronic communications service –
Public communications network
[2016]
p. 1082

Provision of telecommunications services –
Directive 2002/21/EC – Electronic communications
network – Electronic communications service –
Public communications network

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Directive 2014/68/EU on the
harmonisation of the laws of the Member States
relating to the making available on the market of
pressure equipment

Failure by an EFTA State to fulfil its obligations –
Failure to comply – Directive 2000/30/EC –
Technical roadside inspections

Failure by an EFTA State to fulfil its obligations –
Failure to comply – Directive 95/50/EC on uniform
procedures for checks on the transport of
dangerous goods by road

[2017]
p. 3

[2017]
p. 15

[2017]
p. 29

[2017]
p. 50

Directive 2008/95/EC – Trade mark – Copyright –
Public policy – Public domain – Distinctiveness –
Descriptiveness – Signs consisting exclusively of
the shape which gives substantial value to the
goods
248

E-20/16

Autonomy Capital
(Jersey) LP and Eaton
Vance Management v
EFTA Surveillance
Authority

Direct Action

[2017]

Discontinuance of the proceedings

p. 153

1108

2017 | Book 3

249

250

251

252

253

254

Case

Parties

Type of Case

E-8/16

Netfonds Holding
ASA, Netfonds Bank
AS, and Netfonds
Livsforsikring AS v
The Norwegian
Government

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court)

EFTA Surveillance
Authority v Iceland

Direct Action

[2017]

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Directive 2009/127/EC
amending Directive 2006/42/EC with regard to
machinery for pesticide application

p. 273

EFTA Surveillance
Authority v Iceland

Direct Action

[2017]

Failure by an EFTA State to fulfil its obligations –
Failure to implement – Regulation (EU) No 98/2013
on the marketing and use of explosives precursors

p. 285

EFTA Surveillance
Authority v The
Kingdom of Norway

Direct Action

[2017]

REACH Regulation (EC) No 1907/2006 – Chemical
substances – Perfluorooctanoic acid (PFOA) – Free
movement – Restrictions procedure – Legal basis

p. 297

Mobil Betriebskrankenkasse v Tryg
Forsikring, supported
by the Norwegian
Motor Insurers’
Bureau (Trafikkforsikringsforeningen)

Request for an Advisory Opinion from Oslo
tingrett (Oslo District Court)

[2017]

Yara International
ASA v The Norwegian
Government

Request for an Advisory Opinion from
Borgarting lagmannsrett (Borgarting Court of
Appeal)

E-17/16

E-18/16

E-9/16

E-11/16

E-15/16

EFTA Court
Report
[2017]
p. 161

Freedom of establishment – Article 31 EEA –
Directive 2000/12/EC – Directive 2002/83/EC –
Directive 2006/48/EC – Directive 2007/44/EC –
Credit institutions – Assurance undertakings –
Qualifying holdings – Proportionality –
Suitability – Necessity

p. 382

Article 93 of Regulation (EEC) No 1408/71 –
Regulation (EC) No 883/2004 – Rights of
institutions responsible for benefits against liable
third parties – Subrogation and direct rights

[2017]
p. 434

Freedom of establishment – Articles 31 and 34
EEA – Necessity – National rules on intra-group
contributions – Balanced allocation of taxation
powers – Final loss exception – Risk of tax
avoidance – Wholly artificial arrangement –
Prohibition of abuse of rights
255

256

E-14/11
COSTS

Schenker North AB,
Schenker Privpak AB,
and Schenker Privpak
AS v EFTA Surveillance Authority

Direct Action

[2017]

Taxation of costs – Recoverable costs – Default
interest

p. 483

E-7/12
COSTS

Schenker North AB,
Schenker Privpak AB,
and Schenker Privpak
AS v EFTA Surveillance Authority

Direct Action

[2017]

Taxation of costs – Recoverable costs – Default
interest

p. 517
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257

Case

Parties

Type of Case

E-21/16

Pascal Nobile v DAS
Rechtsschutz-
Versicherungs AG

Request for an Advisory Opinion from
Fürstliches Obergericht (Princely Court of
Appeal of the Principality of Liechtenstein)

EFTA Court
Report
[2017]
p. 552

Directive 87/344/EEC – Article 201(1)(a) of
Directive 2009/138/EC – Legal expenses
insurance – Free choice of lawyer
258

E-16/16

Fosen-Linjen AS v
AtB AS

Request for an Advisory Opinion from
Frostating lagmannsrett (Frostating Court of
Appeal)

[2017]
p. 615

Public procurement – Directive 89/665/EEC –
Directive 2004/18/EC – Claim for compensation –
Culpability – Gravity of the breach – Burden of
proof – Verification of the tender submitted –
Principles of effectiveness, equal treatment,
transparency and proportionality
259

260

261

262

263

Joined
Cases
E-2/17 and
E-3/17

EFTA Surveillance
Authority v Iceland

Direct Action

[2017]

Directive 89/662/EEC – Veterinary checks – Import
restrictions – Raw and processed meat, egg and
milk

p. 725

E-12/16

Marine Harvest ASA v
EFTA Surveillance
Authority

Direct Action

[2017]

Action for annulment of a decision of the EFTA
Surveillance Authority – State aid – Fish and other
marine products – Material scope of the EEA
Agreement – Protocol 9 – Surveillance competence

p. 805

Thorbjørn Selstad
Thue supported by the
Norwegian Police
Federation (Politiets
Fellesforbund) v The
Norwegian Government

Request for an Advisory Opinion from
Norges Høyesterett (the Supreme Court of
Norway)

[2017]

Merck Sharp & Dohme
Corp. v The Icelandic
Patent Office
(Einkaleyfastofan)

Request for an Advisory Opinion from
Hæstiréttur Íslands (the Supreme Court of
Iceland)

Konkurrenten.no AS v
EFTA Surveillance
Authority

Direct Action

[2017]

Absolute bar to proceeding with a case – State
aid – Decision to close formal investigation
procedure

p. 987

E-19/16

E-5/17

E-1/17

p. 878

Directive 2003/88/EC – Protection of the safety
and health of workers – Working time – Travel to
and/or from a location other than a worker’s fixed
or habitual place of attendance
[2017]
p. 937

Regulation (EEC) No 1768/92 – Medicinal
products – Supplementary protection certificate –
Certificate of negative duration)
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The EFTA Court was set up under the Agreement on the European
Economic Area (the EEA Agreement) of 2 May 1992.
The EEA Agreement entered into force on 1 January 1994.
The EFTA Court is composed of three judges. The EFTA States
which are parties to the EEA Agreement are Iceland,
Liechtenstein and Norway.
This report contains information on the EFTA Court and the
administration of the Court for the period from 1 January to
31 December 2017. In addition, it has a short section on the Judges
and the staff and the Court’s activities in 2017.
The report includes the full texts of the decisions
of the EFTA Court as well as the reports for the hearing prepared
by the Judge-Rapporteurs during this period. This Report also
contains an index of decisions printed in prior editions of the
EFTA Court Report.

